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dfgj clwsf/;DaGwL j}lbs ljlwzf:q / g]kfnsf] ;+ljwfg tyf 
cGt/f{li6«o sfg'gdf k|o'Qm Joj:yfaf/]]sf] ;dLIffTds cWoog

/f]zgs'df/ emf 

;f/–;ª\If]k

j}lbs b[li6sf]0fdf ljlwzf:q eg]sf] dfgj ;d'bfodf Psn] csf]{;Fu ug]{ Jojxf/ k4lt ;fy} 
;dfh, /fHo / ;Dk"0f{ hutdf x'g] Jojxf/;DaGwL bz{g xf] . ;+ljwfgjfbsf] l;4fGtcg';f/, dfgj 
clwsf/sf] k|s[lt ;dfgtf, clje]b, :jtGqtf / Gofodf cfwfl/t /x]sf] dflgG5 . o; k|sf/sf] 
xssf] hu k"jL{o bz{g ;flxTodf ljsf; eP klg o;sf] ;dsfnLg Jojxfl/s k|of]usf] >]o eg] 
klZrdf sfg'gL lzIffnfO{ hfG5 . ;+ljwfgsf] hggL dflgg] cd]l/sfsf] ;+ljwfgn] ;'?df o:tf 
clwsf/x¿nfO{ ;dflji6 u/]sf] lyPg, t/ k|sf/fGt/df ePsf ;+zf]wgx¿df o;nfO{ dxTTjk"0f{ 
:yfg lbPsf] kfOG5 . u|Ls bfz{lgsx¿n] dfgj clwsf/nfO{ ;j{dfGo, cljeflht, k|fs[lts, / 
ckl/xfo{, k|s[ltsf x'G5g\ eg]sf 5g\ . dfgj clwsf/sf] ljZjJofkL 3f]if0ffkqsf] k|:tfjgfdf ædfgj 
kl/jf/sf ;a} ;b:ox¿df cGt/lglxt k|lti7f tyf ;Ddfg / cljlR5Gg clwsf/x¿sf] dfGotf g} 
ljZjdf :jtGqtf, Gofo / zflGtsf] cfwf/ ePsf]Æ egL pNn]v ePsf] kfOG5 . g]kfnsf] ;Gbe{df 
cfw'lgs dfgj clwsf/sf] ljifo ck]Iffs[t gjLg ljifo xf], tyflk of] dfgjsf] hGd;Fu} k|f/De x'g] 
ub{5 . j}lbs ljlwzf:qdf dfgj clwsf/af/] oyf]lrt cWoog geP klg dfgj clwsf/;DaGwL 
cjwf/0ffsf] ;"qkft g]kfnsf] j}lbs sfg'g k|0ffnLdf ePsf] xf] . k|frLg j}lbs zf:qx¿ j]b, 
/fdfo0f, dxfef/t, >Ldb efujt uLtf 1 tyf af}4 wd{ u|Gydf dfgj clwsf/sf] cjwf/0ff 
ljBdfg /x]sf] kfOG5 .2 k|frLgsfnsf] ;a}eGbf k'/fgf] u|Gy …CUj]bÚ / To; kZrft …cyj{j]bÚ tyf 
sf}l6Nosf] cy{zf:q3 tyf hol:ylt dNnsf] dfgj Gofo zf:qnufot ljleGg u|Gydf dfgjflwsf/ 
/ :jtGqtf;DaGwL Joj:yfx¿ pNn]v ePsf] kfOG5 . k|:t't n]vdf j}lbs ljlwzf:qdf dfgj 
clwsf/sf] ljifoaf/] rrf{ ul/Psf] 5 . k|:t't n]v ljj/0ffTds ljlw (Descriptive method) df 
cfwfl/t /x]sf] 5 . 

k|d'v zAbfjnL M dfgj clwsf/, ;+ljwfgjfb, j}lbs ljlwzf:q, Gofo, ;dfgtf, clje]b, :jtGqtf, 
wd{ u|Gy, 

  

1 S. Radhakrishnan, (trans.), The Bhagavadgita, London, 1958, p.276.
2 Dhananjay Vasudeo Dwivedi, The Indian Journal of Political Science Vol. 70, No. 4 (OCT. - DEC., 2009), pp. 1021-1034 (14 pages), 

Published By: Indian Political Science Association
3 Yogesh K. Tyagi, Third World Response to Human Rights, Indian Journal of International Law, Vo.21, No.1 (January -March 

1981): 120-121.
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ljifo k|j]z 

dfgj clwsf/ eGgfn] cfwf/e"t k|fs[lts cx/0fLo clwsf/x¿ x'g\, h'g gful/snfO{ ;/sf/sf 
:j]R5frfl/tflj?4df k|fKt x'G5 . k|s[ltb]lv g} k|fKt k|fs[lts clwsf/sf] ¿kdf /x]sf] of] clwsf/ dfgj 
hLjgsf nflu cfjZos kg]{ xfjf, cGg kfgL hlQs} dxTTjk"0f{ 5, eGbf clto'lQm gxf]nf .      

k|fs[lts sfg'g / k|fs[lts clwsf/sf l;4fGtx¿df k/fk"j{sfnb]lv g} dfgj clwsf/sf] cjwf/0ff kfOg] 
eP klg Jojxfl/s b[li6sf]0fn] x]bf{ bf];|f] ljZjo'4df gfhLx¿n] ljZjJofkL ¿kdf dfgj clwsf/sf] 
v'n]cfd pNn+3g ubf{ dfgj clwsf/sf] cGt/f{li6«o kIfsf] pTklQ ePsf] xf] .4 h;sf sf/0f cGt/f{li6«o 
zflGt 7'nf] vt/fdf k/]sf] lyof] . o; o'4sf] k|efjdf ljZj zflGtsf] :yfkgfsf nflu dfgj clwsf/sf] 
pknlAw lgtfGt cfjZos 5 eGg] dx;'; ePsf] lyof], To;}n] !) l8;]Da/ !($* df ;+o'Qm /fi6«;ª\3sf] 
dxf;efn] ædfgj clwsf/sf] ljZjJofkL 3f]if0ffkqÆ kfl/t u¥of] / kmn:j¿k dfgj clwsf/ cfGbf]ng 
ljZje/ km}lnof] . cfhsf] ldlt;Dd dfgj clwsf/ ;fj{hlgs cGt/f{li6«o sfg'gsf] lx:;fdfq geO{ 
cfGtl/s sfg'gsf] klg lx:;f ag]sf] 5 . 

bf];|f] ljZjo'4sf] cGTokl5 ;g\ !($% df ;+o'Qm /fi6«;ª\3sf] :yfkgf x'Fbf dfgj clwsf/sf] k|j4{g 
/ ;+/If0fnfO{ d'Vo p2]Zosf ¿kdf /flvPsf] tYoaf6 dfgj clwsf/sf] dxTTjaf/] cg'dfg nufpg 
;lsG5 . ædfgj clwsf/Æ zAb klxnf] k6s cd]l/sL /fi6«klt ?hj]N6n] !% hgj/L, !($! df sª\u|];nfO{ 
;Daf]wg u/]sf] k|l;4 ;Gb]zdf k|of]u u/]sf lyP . h;df pgn] cleJolQm :jtGqtf, wd{sf] :jtGqtf, 
ul/aLaf6 d'lQm / eoaf6 d'lQm u/L hDdf rf/ j6f df}lns :jtGqtfdf cfwfl/t ljZj 3f]if0ffkq hf/L 
u/]sf lyP . dfgj clwsf/;DaGwL cjwf/0ff ljZjJofkL ¿kdf :yflkt dfGotf xf] . o;nfO{ ljZjsf 
;a}h;f] Gofo k|0ffnLx¿n] cfTd;ft u/]sf x'G5g\ . vf; u/L låtLo ljZjo'4sf] ;dflKtkZrft\ ljsl;t 
ePsf cGt/f{li6«o b:tfj]hx¿df of] l;4fGtn] dfGotf kfPsf] b]lvG5 . cGt/f{li6«o dfgj clwsf/ 
sfg'gsf] ¿kdf ljsl;t ul/Psf tL ljleGg b:tfj]hx¿df dfgj clwsf/sf] k|Tofe"ltsf ;fy} ltgsf] 
;+/If0fsf nflu cfjZos k|aGw ug{'kg]{ Joj:yf;d]t u/]sf] kfOG5 . j}lbs ljlwzf:qdf Go"gtd dfgj 
clwsf/ ;+/If0f / :jR5 ;'g'jfO;DaGwL cfwf/e"t tTjaf/] j0f{g ePsf] kfOG5 .5 g]kfnL ;dfhdf dfgj 
clwsf/sf] cjwf/0ff k|frLgsfnb]lv g} /x]sf] 5 .6

kmf}hbf/L Gofo 

kmf}hbf/L ljlwzf:qsf] cfwf/e"t l;4fGtx¿dWo] JolQmsf] hLjg / :jGqtf;Fu ;DalGwt /x]sf] kmf}hbf/L 
Gofo;DaGwL l;4fGt dxTTjk"0f{ l;4fGt xf] . o;nfO{ d'nt M ;/sf/sf] u}/Goflos / :j]R5f/L sf/afxLsf] 
lj?4df JolQmsf] hLjg / :jtGqtfsf] clwsf/sf] ¿kdf lrlgG5 .7 o; k|sf/sf] xs cfw'lgs kmf}hbf/L 

4 S. Radhakrishnan (trans.), The Bhagavadgita (London: George Allen and Unwin, 1958) 276.
5 V.R. Krisha lyer, The Dialectics and Dynamics of Human Rights in India: Yes terday Today and Tomorrow, Tagore Law Lectures 

(New Delhi: Eas tern Law House, 1999) 115.
6 P.B. Mukherji, The Hindu Judicial Sys tem-The Cultural Heritage of India, (Vol.II), 434-435. Cited by V.R. Krishna Iyer, op.cit., 

p.115.
7 S.N. Dhyani, Fundamentals of Jurisprudence: The Indian Approach, Allahabad, 1992, p. 79
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Gofo k|0ffnLsf] k|fb'ef{j x'g'eGbf lgs} cufl8b]lv g} k"jL{o j}lbs zf:qåf/f ljj]rgf ePsf] kfOG5 . 

jfT:ofog gfdsf] k|frLg ljåfgn] kmf}hbf/L GofonfO{, 

k|df0f} j{:t'k/LIf0f Gofo M afT:ofog !.!.! 

cyf{t\ j:t'x¿sf] k/LIf0f ug]{ sfd g} Gofo egL kl/efiff ug{'ePsf] 5 .

To:t} 

lgod]g lgot] Olt Gofo M 

lgodk"j{s k|df0fåf/f l;4 ul/Psf] lgisif{ g} Gofo xf]8 .

dxfef/tdf klg k|i6 ¿kdf kmf}hbf/L Gofosf] af/] ljj]rgf ul/Psf] kfOG5 .

Gofotf] b'is[t] 3ft M ;'s[t]g syrg . 

g]xot' M l:y/ :yft'+ hj]g}jf a|h]Tjw M .. *@ . $$ zflGtkj{ 

cyf{t\ Gofo eg]sf] b'i6nfO{ lgod;ª\ut b08 / /fd|f] ug]{nfO{ si6 cfpg glbg] sfd xf]9 .

lj=; !$#^ df /fhf hol:ylt dNnåf/f lslt{gfy pkfWofosf] cWoIftfdf /fdgfy emf, /3'gfy emf, 
>Lgfy e§ / dlxgfy e§ ul7t ;b:oåf/f lgld{t dfga Gofo zf:q gfds sfg'g ;Dejt M ljZjs} 
klxnf] ;+lxtfa4 sfg'g hf/L ul/Psf] lyof] . ;f] sfg'gn] k|yd k6s g]kfndf kmf}hbf/L Gofo k|0ffnLsf] 
hu v8f u/]sf] xf] .

;tfdg'u|xf] lgToF ;dtfGgLu|X:tyf . 

Pif wd{ :d[tf] /f1fdyf{:rfldqkftgft\ .

cyf{t ;Hhgx¿df lgufx ug{', b'h{gx¿nfO{ b08 lbg'===eGg] dfGotf Tolta]n} ljsf; ePsf] kfOG510 .

g]kfnsf] ;+ljwfgsf] wf/f @) sf Gofo;DaGwL xsx¿ j}lbssfnb]lv g} dfgj ;dfhn] pkef]u u/L 
cfPsf k|fs[lts clwsf/x¿ x'g\ . sfnfGt/df kmf}hbf/L Gofo;DaGwL xsnfO{ ;+ljwfgdf ;dfj]z u/L 
;+j}wflgs / df}lns xssf ¿kdf dfGotf k|bfg ug{ yflnPsf] xf] . 

g]kfnsf] ;+ljwfgsf] wf/f @) åf/f k|bt Gofo;DaGwL xssf] xs wf/f !## -@_ cGtu{t Enforce x'g] xs 
xf]11 . wf/f @) df pNn]v ePsf Gofo;DaGwL xsx¿ df}lns xs, dfgj clwsf/sf] k"0f{ k|Tofe"lt;lxt 
sfg'gL /fHosf] cfwf/df /fHo ;~rfng x'g] k|To]s /fi6«n] cfˆgf gful/sx¿nfO{ k|bfg ul/g] Go'gtd 
clwsf/x¿ x'g\ . 

8 l8NnL/fd uf}td, k"jL{o ;f]+r / >f]t, sf7df8f}F :s"n ckm n, eQmk'/, @)^^, k[i7 *% . 
9 l8NnL/fd uf}td, k"jL{o ;f]+r / >f]t, sf7df8f}F :s"n ckm n, eQmk'/, @)^^, k[i7 ** .
10 Gofoljsfl;gL -dfgj Gofo zf:q _, sfg'g ;xk|sfzg, -@)^%_, k[i7 @%^ .
11 g]kfnsf] ;+ljwfg, wf/f !##-@_ M o; ;+ljwfgåf/f k|bQ df}lns xssf] k|rngsf nflu jf csf]{ pkrf/sf] Joj:yf gePsf] jf csf]{ 

pkrf/sf] Joj:yf eP klg To:tf] pkrf/ ckof{Kt jf k|efjxLg b]lvPsf] cGo s'g} sfg'gL xs k|rngsf nflu jf ;fj{hlgs xs jf 
;/f]sf/sf] s'g} ljjfbdf ;dfj]z ePsf] s'g} ;+j}wflgs jf sfg'gL k|Zgsf] lg¿k0fsf nflu cfjZos pko'Qm cfb]z hf/L ug]{, plrt 
pkrf/ k|bfg ug]{, To:tf] xssf] k|rng u/fpg] jf ljjfb 6'+uf] nufpg] c;fwf/0f clwsf/ ;jf]{Rr cbfntnfO{ x'g]5 .
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g]kfnsf] ;+ljwfgsf] k|:tfjgfdf ;d]t gful/s :jtGqtf, df}lns clwsf/, dfgj clwsf/, :jtGq 
Gofokflnsf tyf sfg'gL /fHosf] cjwf/0ff nufot nf]s tflGqs d"No / dfGotfk|lt k"0f{ k|ltj4 /xg] 
pNn]v ePaf6 ;+ljwfgsf] nIo / p2]Zo kmf}hbf/L Gofo klg xf] eGg] :ki6 x'G5 . k|:tfjgfaf6 g]kfnsf] 
zf;g Joj:yf :jtGq Gofokflnsfaf6 k|To]s gful/ssf] df}lns clwsf/ / dfgj clwsf/ ;+/lIft / 
;'/lIft x'g] k|Tofe"lt ePsf] b]lvG5 .

Gofo;DaGwL xs12 M

lgod]g lgot] Olt Gofo M lgodk"j{s k|df0fåf/f l;4 ul/Psf] lgisif{ g} Gofo xf] To;}n] Gofo lbg] sfd 
Tolt ;lhnf] x'Fb}g . hf];'s}n] Gofo;Dkfbg ug{ ;Sg] s'/f klg xf]Og . Gofo lbg] sfd Goflos If]qsf 
JolQmn] dfq ug{'k5{ . sfg'g kmf}hbf/L Gofo;DaGwL xssf] gfdaf6 ;d]t lrlgg] o; xssf] ;DaGw 
hLjgsf] clwsf/ / a}olQms :jtGqtfsf] ;+/If0f;Fu /x]sf] x'G5 . JolQmsf j}olQms :jtGqtfx¿ 
;/sf/lj?4 nlIft x'G5g\ / tL :jtGqtfx¿nfO{ ;/sf/sf] cGoflos sf/afxLaf6 hf]lugsf] nflu of] 
xssf] cfjZos tf kb{5 . cd]l/sL ;+ljwfgsf] kfFrf}+, 5}7f}+ / rf}wf}+ ;+zf]wg / ef/tLo ;+ljwfg, !(%) 
sf] wf/f @@ n] Gofo;DaGwL xssf] Uof/]G6L u/]sf] 513 .

b]zsf] zf;g Joj:yfsf] d]?b08 g} Gofo xf] eGg] l;4fGt lnPsf zf:qx¿ b]znfO{ Gofoo'Qm agfpg'k5{ 
eG5g\ . dxfef/tn] :ki6 pNn]v u/]sf] 5 M Gofo eg]sf] b'i6nfO{ lgod ;ª\ut b08 / /fd|f] ug]{nfO{ 
si6 cfpg glbg] sfd xf] .

Gofotf] b'iqmLt] 3ft M ;'s[t]g syrg .

g]xoQ' M l:y/ :yfGt' hj]g}jf a|hTaw M ..*@.$$ zflGtkj{ 14

Gofosf] d"n >f]t ;To / wd{ ePsf]n] b08nfO{ wd{¿k dflgPsf] 5 . oxL ;To jf wd{sf] ;'/Iffdf 
;dfhn] GofonfO{ k|efjsf/L agfpg'k5{ . GofonfO{ k|efjsf/L agfP/ k|hf /Iff ug{ a|xdzlQm:j¿k 
b08 pTkGg u/L /fhfnfO{ lbPsf x'g\ .

t:ofy] ;e{e'tfgf uf]Ktf/ wd{dfTdhd\ .

a|xdt]hf]do b08d;[ht\ k"j{dL:j/ M &.!$ dg' 15

zf:qdf GofokLl8tn] Ifltk"lt{ kfpg'kg]{ lgodsf] Joj:yf ;d]t u/]sf 5g\ . unt Gofo lbg] sf]xL klg 
bl08t x'g'k5{ . clg dfq Gofok|lqmof Jojl:yt aGb5 eGg] zf:qLo lgod xf] .

b'b{iftfGt' k'gb'if6jf Jojxf/fGg|k]0f t' .

;Eof:;hoLgf] b08of ljjfbflåu'0f bdd\ ..

/fhf Gofoo]g of] b08f] u[xLtf] j?0ffo td\ .

12 g]kfnsf] ;+ljwfg, wf/f @) .
13 lagf]b a:ofn, bLks/fh s8]n, dlgifs'df/ >]i7, clwjQmf lbUbz{g, n'lDagL k|sfzg, sf7df8f}+, @)&), k[i7 *% .
14 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7, ** .
15 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7, (@ .
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lgj]b bwflåk|]Eof] M :jod\ lqzb'u'0fL s[td .. Jo=c=#)%-#)& of=16

Gofo :yflkt ug{sf nflu b08 k|lqmofdf j]bn] tTsfnLg cj:yfdf g} cfhsf] h:tf] sf/fuf/sf] sf] 
Joj:yf ldnfpg /fhfnfO{ lgb]{zg lbg] qmddf M b'i6 cwdL{, csf{nfO{ b'v lbg] n'6]/fx¿nfO{ PsfGt3/df 
nu]/ /fVg' .

clUggf t'j;{ ob' k/fjt\ pu|fb]j xjfdx] .

clUgo{Ggjf:tj a[x›y TURVIt'jLl{\t b:oj] ;x17 M . C= !.#^.!* 

Gofo lbg a:g]sf nflu zf:qn] Goflos k4ltsf] lgwf{/0f u/]sf] 5 . k"jL{o wd{zf:qx¿df k|frLgsfnb]lv 
g} Goflos k4ltsf] ljsf; eO;s]sf] lyof] . jfbL / k|ltjfbL b'j}sf s'/fx¿nfO{ Jojxfl/s 9ª\un] x]/L 
lg0f{odf k'Ug' cl3 rf/j6f ljlw ckgfP/ d'2f l5Gg' k5{ eg]/ o1jNSon] k|:t't u/]sf 5g\ .

!= efiffkfb -k|lt1f_

@= pQ/kfb -k|lto'Q/_

#= lqmofkfb -;fIfL k|df0fsf] pkl:ylt_

$= ;fWol;l4 -lg0f{o_18

:jR5 ;'g'jfO;DaGwL xs

dg':d[ltdf bf]ifLnfO{ clgjfo{ ¿kdf ;hfo ug{'kg]{ s'/f pNn]v ul/Psf] 5 . 

lktf cfrfo{ ;'xGdftf efof{ k'qfM k'/f]lxtM.

gfb+cof] gfd /f1f]˜l:t oM :jwd]{ glti7lt ..Ú

sf}l6Nosf] cy{zf:qdf s}bLx¿sf] cfwf/e"t clwsf/sf] ;+/If0f ul/Psf] 5 . s'g} clwsf/Ln] aGbLx¿sf] 
b}lgs ;'Tg], a:g], vfglkg ug]{ sfddf x:tIf]k u/]df ltgnfO{ tLg k0f jf ;f]eGbf a9L hl/jfgf x'g] 
Joj:yf ul/Psf] lyof] .19 :jR5 ;'g'jfO;DaGwL xsnfO{ g]kfnsf] ;+ljwfgsf] wf/f @) df}lns xssf] 
¿kdf Joj:yf ul/Psf] 5 .20 o;nfO{ g]kfnsf] ;+ljwfgsf cltl/Qm cGt/f{li6«o sfg'g tyf Gofo;DaGwL 
dfGotfx¿n] ;d]t o;nfO{ ;d]6]sf] kfOG5 . 

dfgj clwsf/sf] ljZjJofkL 3f]if0ffkq !($* n] k|To]s JolQmnfO{ hLjgsf] :jtGqtfsf] clwsf/ x'g], 
;a} gful/s sfg'gsf] b[li6df ;dfg x'g] / e]befj lagf ;dfg ;+/If0fsf] xsbf/ x'g] k|Tofe"lt u/]sf] 
5 . o;} u/L s;}nfO{ klg :j]R5frf/L ¿kdf lu/ˆtf/ gul/g] oftgf jf ckdfghgs Jojxf/ gul/g] 
s'g} JolQm pk/ nufO{Psf] kmf}hbf/L cleof]usf] lg/f]k0f ubf{ / cGo s'g} ljifodf s'g} JolQmsf] clwsf/ 

16 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7, !)( .
17 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7, $^ .
18 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7, &^ .
19 P.B. Gajendra Gadkar, The His torical Background and Theoretic Basis of Hindu Law - The Cultural Heritage of lndia, Vol.ll 

(Bombay: Asia Publishing House, 1965) 421.
20 g]kfnsf] ;+ljwfg, wf/f @) .
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/ bfloTjsf] lg/f]k0f :jtGq / lgikIf Gofoflws/0faf6 ul/g] / o;/L lg/f]k0f ubf{ :jR5 / ;fj{hlgs 
;'g'jfO ul/g] Joj:yf /x]sf] 5 . b08gLo s;"/sf] cleof]u nfu]sf] k|To]s JolQmnfO{ k|lt/Iffsf nflu 
cfjZos ;a} k|Tofe"ltx¿ k|fKt x'g], ;fj{hlgs ;'g'jfOdf sfg'gadf]lhd bf]ifL k|dfl0ft geP;Dd 
lgbf]{if ePsf] cg'dfg ul/g], s'g} sfo{ ubf{ jf gubf{sf avt sfg'gcGtu{t b08gLo s;"/ gdflgPsf] 
sfo{df bf]ifL g7x/fOg] / s;"/ ubf{sf avtsf] sfg'gn] tf]s]eGbf a9L ;hfo gul/g] nufotsf 
Joj:yfx¿ ul/Psf] 5 .21 /fhgLlts tyf gful/s clwsf/;DaGwL cGt/f{li6«o k|lt1fkq, !(^^ n] 
dfgj clwsf/sf] dfGotf g} :jtGqtf, Gofo / zflGtsf] cfwf/zLnf xf] eGg] :jLsf/ ub}{ gful/s tyf 
/fhgLlts clwsf/sf] pkef]u ug{ kfpg] cj:yfsf] l;h{gf dfgj hfltsf] cfbz{ xf] eGg] s'/fnfO{ 
dfGotf lbPsf] 5 .

s;}nfO{ klg :j]R5frf/L ¿kn] ksfp gul/g], sfg'gadf]lhd afx]s s;}sf] j}olQms :jtGqtf ckx/0f 
gul/g], kqmfp k/]sf] JolQmnfO{ kqmfpsf] sf/0f;lxtsf] ;"rgf / nufOPsf] cf/f]ksf] hfgsf/L glbO{ 
y'gfdf g/flvg], kqmfp ul/Psf] JolQmnfO{ d'2f x]g]{ clwsf/L;dIf pkl:yt u/fOg], To:tf] JolQmnfO{ 
dgfl;j ;doleq ;'g'jfO u/L kfpg] jf 5'6\sf/f kfpg] xs x'g], Goflos sf/afxLsf] s'g} klg r/0fsf] 
;'g'jfOdf pkl:yt x'g], cf/f]lkt JolQmnfO{ ;Ifd, :jtGq / lgikIf cbfnt jf Gofoflws/0faf6 lgikIf 
/ ;fj{hlgs ;'g'jfO u/fO kfpg] xs x'g], cf/f]lkt JolQmnfO{ lghsf] k|lt/Iffsf] tof/Lsf nflu kof{Kt 
;do kfpg], /f]h]sf] sfg'g Joj;foL;Fu s'/fsfgL ug{ kfpg] xs x'g], cfkm" lj?4sf ;fIfL k|df0f k/LIf0f 
ug{ kfpg] / cfˆgf k|df0f / ;fIfL k|:t't ug{ kfpg], cfˆgflj?4 k|df0f lbg afWo gkfl/g], cbfntaf6 
ePsf] ;hfopk/ k'g/fjnf]sg u/fO kfpg] xs x'g] h:tf :jR5 ;'g'jfO;Fu ;DalGwt clwsf/sf] 
Joj:yf o; k|lt1fkqn] u/]sf] 5 .22

o;}u/L cGt/f{li6«o kmf}hbf/L cbfntsf] ljwfg, !((* n] cGt/f{li6«o kmf}hbf/L ck/fwsf] cg';Gwfgsf] 
l;nl;nfdf s'g} klg k|sf/sf] s/sfk ha/h:tL jf qf;, oftgf jf cGo s'g} :j¿ksf] cdfgjLo jf 
ckdfghgs Jojxf/ jf ;hfosf] efuLbf/ agfpg gx'g] Joj :yf u/]sf] 5 . o;} u/L cg';Gwfgsf] 
qmddf s;"/ :jLsf/ ug{ afWo gkfl/g], s;"/sf] ;DaGwdf r'k nfUg kfpg], s;"/ :jLsf/ u/]sf] jf r"k 
nfu]sf] sf/0fn] dfj s;"/bf/ g7x/fOg] Joj:yf ul/Psf] 5 .23

;Ddfgk"j{s afFRg kfpg] xs24 M

hLjg / :jtGqtfsf] clwsf/n] dfgj hLjgsf] ef}lts cl:tTj x'g' / afFRg'nfO{ dfq hgfpb}g a? 
ljleGg ;fwg–;|f]tn] ;lHht / ;Ddflgt afFRg kfpg] clwsf/nfO{ a'lemG525 . 

g]kfnsf] ;+ljwfgsf] wf/f !^ sf] pkwf/f—-!_df …k|To]s JolQmnfO{ ;Ddfgk"j{s afFRg kfpg] xs x'g]Ú / 
pkwf/f -@_ df …s;}nfO{ klg d[To'b08sf] ;hfo lbg] u/L sfg'g gagfOg]Ú s'/fsf] k|Tofe"t lbOPsf] 5 . 

21 dfgj clwsf/sf] ljZjJofkL 3f]if0ffkq, !($*, wf/f (, !), !! .
22 /fhgLlts tyf gful/s clwsf/;DaGwL k|lt1fkq, !(^^ sf] wf/f &, (, !# / !$
23 cGt/f{li6«o kmf}hbf/L cbfntsf] ljwfg, !((* sf] wf/f wf/f %% -@_ -v_.
24 g]kfnsf] ;+ljwfg, wf/f !^ .
25 lagf]b a:ofn, bLks/fh s8]n, dlgifs'df/ >]i7, clwjQmf lbUbz{g, n'lDagL k|sfzg, sf7df8f}+, @)&), k[i7 @! .
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of] Joj:yf cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/sf] ;+/If0fsf ;Gbe{df …afFRg kfpg] clwsf/Ún] 
…dof{bfk"j{s afFRg kfpg] clwsf/ÚnfO{ klg ;d]6\5 egL ef/tsf] ;jf]{Rr cbfntn] u/]sf] JofVofaf6 
k|efljt b]lvG5 .

of] Joj:yf gful/s, /fhg}lts, cfly{s, tyf ;fdflhs ;a} dfgj clwsf/sf] ;Gbe{df cem} k|efjsf/L 
agfpg kl/dfh{gsf] vfFrf] b]lvG526Ù h:tf]– dfgj clwsf/sf] ljZjJofkL 3f]if0ffkqsf] wf/f # tyf 
/fhg}lts clwsf/;DaGwL cle;lGwsf] wf/f ^ -!_ cGtu{t …k|To]s JolQmnfO{ afFRg kfpg] hGdl;4 
clwsf/ x'g]Ú tyf wf/f ̂  -!_ df …s'g} klg JolQmsf] hLjgsf] :j]R5frf/L x/0fÚ lgif]lwt x'g] k|Tofe"ltnfO{ 
;d]t k|ltlalDat x'g] u/L /fVg' kb{Yof]27. 

xhf/f}F jif{ klxn] ;[li6 ePsf] xfd|f] j]bn] ;a}n] ;Ddfgk"j{s afRg kfpg] xssf] k|Tofe"lt u/]sf] 5 . 
ToxfF elgPsf] 5 oyfy{df ;a} k|f0fLsf] cfTdf Pp6} xf] cyf{t\ xfdL ;a} Pp6} xf} . 

Psf]b]j a'xwf ;lGglai6 Ps ;g\ ax'wf ljrrf/ Tjd]sf]l; jx'gg'k|lai6 M 

Psf] b]j M ;j{ e't]z' u'9 ;j{AofkL ;j{e'tfGt/fTdf ^.!!

klxnf Pp6} a|xd -;To_ lyof] p;n] ljelQmo'Qm sd{ ug{ IfqLosf] l;h{gf u¥of], h;df OG›, j?0f, 
;f]d, ?›, d]3, od, d[To' / Ozfg lyP . 

a|xd jf Obdu| cf;Lb]sd]j tb]s ;Gg Joejt\ .

tRr5]of] ¿kdTo ;[lht Ifq ofGt]tflg b]jqf ;qf0fLG›f] j?0f M 

;f]df] ?› ko{Gof] odf] d[To' l/zfg Olt ! M$ M!! j[ M 

;dfgtfsf] xs28

;fdfGo cy{df ;dfgtf eGgfn] JolQm JolQm jLr hfthftL, wd{, j0f{, lnË, ;Dk|bfo cflbsf] cfwf/df 
lje]b gx'g' xf] . ljZjsf k|hftflGqs d'n'ssf ;+ljwfgx¿n] k|bfg ug]{ o; lsl;dsf] clwsf/;DaGwL 
wf/0ff o'gfgsfnaf6 g} ;'? ePsf] dflgG5 . a]nfotdf Magnacarta 1215, Petition of Right 1628, 
Bill of Rights 1689, Human Right Act, 1998 cflb b:tfj]hx¿n] ;dfgtfsf] clwsf/nfO{ ;dflji6 ub}{ 
cfPsf] b]lvG5 eg] cd]l/sfsf] Oltxf;df American Declaration of Independence 1776 / tTkZrft 
ag]sf] cd]l/sL ;+ljwfgsf] !$ cf} ;+zf]wgn] ;dfgtfsf] clwsf/nfO{ cu|kª\ltdf /fv]sf] b]lvG529 .

;dfgtf / clje]bsf] xssf ;DaGwdf cGtl/d ;+ljwfgsf] t'ngfdf g]kfnsf] ;+ljwfg @)&@ df s]xL 
k|ult b]lvG5 . pbfx/0fy{, ckfËtf, j}jflxs l:ylt, of}g cled'lvs/0f tyf cfly{s x}l;ot;d]t 
;dfj]z x'g] u/L lje]bsf ljif]lwt cfwf/x¿nfO{ km/flsnf] agfOPsf] 5 . lgif]lwt cfwf/x¿sf] ;"rLnfO{ 
v'nf 5f]l8Psf] 5, tf ls Goflos JofVofsf] dfWodåf/f eljiodf cfOkg{ ;Sg] gofF k|s[ltsf e]befjnfO{ 

26 k|f/lDes d:of}bf ;+ljwfg -@)&@ df l6Kk0fL tyf ;'emfj -@)&@ >fj0f % ut] ;+ljwfg;ef gful/s ;DaGw tyf ;+j}wflgs ;'emfj 
;ldlt ;dIf k|:t't_, h'/L g]kfn, Gofo tyf clwsf/ ;+:yf, nlntk'/, k[i7 # .

27 dfgjclwsf/sf] ljZjJofkL 3f]if0ffkqsf] wf/f #, /fhg}lts clwsf/;DaGwL cle;lGwsf] wf/f ^ -!_ .
28 g]kfnsf] ;+ljwfg, wf/f !* .
29 lagf]b a:ofn, bLks/fh s8]n, dlgifs'df/ >]i7, clwjQmf lbUbz{g, n'lDagL k|sfzg, sf7df8f}+, @)&), k[i7 @!
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klg ;+j}wflgs bfo/fdf Nofpg ;lsof]; . ;dfg ;+/If0f;Fu;Fu} sfg'gsf] ;dfg ænfeÆ nfO{ klg 
k|Tofe"lt ul/Psf] 530 . 

;dfgtfsf] b[li6sf]0fdf xfd|f] wd{zf:q slt pbf/ lyof] eGg] tYo oxfFaf6 k|:6 x'G5 .

hGdgf hfot] z'› M

sd{0ff låh pRrot] hGdbf M

cyf{t\ hGdbf t ;a} z'›s} ¿kdf hlGdPsf x'G5Gf, a|xfd+Tj / If]lqTjsf k|ltef / Joaxf/ lnP/ sf]xL 
cfpb}g la:tf/} p;n] lgjf{x ug]{ cfr/0f Jojxf/ / sd{n] o; s'/fnfO{ lgwf{/0f u5{31 .

;a} JolQmnfO{ cfkm"h:t} ;lDemP/ ;dfg efjn] dflg;n] Jojxf/ ug{'k5{ eGg] j]bsf] of] lrGtg 
dfgjtfjfbL b[li6sf]0faf6 cufl8 a9]sf] 5 . h;nfO{ cfh dfgj clwsf/sf] gfds/0f ul/Psf] 5 . 
Psn] csf]{nfO{ x]g]{ b[li6sf]0f lgd{n / kljq x'g' g} pRr dfgjtfsf] dd{ xf] .

;j]{ ejGt' ;'lvg M ;j]{ ;Gt' lg/fdof .

;j]{ e›f0fL k:oGt' df szLrt\ b'v M efUej]t\ .

cyf{t\ Ps xf]Og ;a} ;'vL x'g'k5{ . ;a} lg/f]uL x'g'k5{ . ;a} 7fpFdf s'zn / d+un ePsf] b]Vg] cj;/ 
;a}df /xg'k5{ . Ps cfk;df sf]xL klg b'vL x'g'x'b}g eGg] ;fdflhs lrGtg dflg;df /xg'k5{ eGg] 
;Gb]z j]bdf /x]sf]n] Ps tf / ;dfgtf h:tf pRrtd ljrf/x¿ cfhsf nflu klg Tolts} dxTTjk"0f{ 
/x]sf 5g\ .

CUj]b

cHo] 7f;f]cslg 7f; Pt]. 

;+ e|ft/f] jfj[w'M ;f}eufo ..

cyf{t\ sf]xL klg pRr jf gLr x'Fb}g . ;a} efO–efO x'g\, ;a}n] ;a}sf] lxtdf sfd ug{'k5{ / ;a} ldn]/ 
cl3 a9\g'k5{ . o;/L ;a} dfgjnfO{ ;dfg / eft[Tj dflgG5 32egL pNn]v ePsf] kfOG5 .

CUj]bd} 

;+uR5Wj+ ;+ jbWj+ ;+ jf] dfgf+l; hfgtfd\ . 

cyf{t\ x] dfgj k|f0fL Û ;a}n] cfk;L ;xof]usf ;fy afFrf}F, Pscsf{;Fu d}qLk"0f{ 9ª\un] s'/f u/f}F / 
hLjgsf] ;femf cfbz{;lxtsf] 1fg cfh{g u/f}+ egL pNn]v ePsf] kfOG5 .

ç ;+uR5Wj+ ;+jbWj+, ;+ jf] dgf+l; hfgtfd\ . 

;dfgf] dGqM ;ldltM ;dfgL, ;dfg+ dgM ;xlrQd]iffd\ . 

30 k|f/lDes d:of}bf ;+ljwfg -@)&@ df l6Kk0fL tyf ;'emfj -@)&@ >fj0f % ut] ;+ljwfg;ef gful/s ;DaGw tyf ;+j}wflgs ;'emfj 
;ldlt ;dIf k|:t't_, h'/L g]kfn, Gofo tyf clwsf/ ;+:yf, nlntk'/, k[i7 %, ^ .

31 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7 !^& .
32 rdg nfn, afn >d, dfgjflwsf/M gO{ lbzfPF, c+s !, -@))$ O{=_ .
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;dfgL j cfs"ltM ;dfgf Åboflg jM .

;dfgd:t' jf] dgf] oyf jM ;';xf;lt33

cyf{t ;Fu} lxF8f}F, ;Fu} af]nf}F, ;a} Ps dg x'g ;sf}F . xfd|f] p2]Zo ;femf xf];\ eGg] xf] . 

cyj{j]b

cyj{j]bdf ;dfgtfsf] clwsf/nfO{ lgDg cg';f/ j0f{g ul/Psf] 5 . 

;dfgf] k|kf ;x jf]qefuM 

;dfgf] of]Qm|] ;x jf] o'glHd

cf/fÙ gfleldjfletfM. 

cyf{t\ vfgf / kfgLdf ;a}sf] ;dfg clwsf/ 5 . hLjgsf] /ysf] h'jf ;a}sf] sfFwdf a/fa/ x'G5 . h;/L 
/ysf] kfª\u|fn] Pscsf{nfO{ l/d / w'/L hf]8]/ ;xof]u u5{, To;} u/L ;a} dfgj hfltn] Pscsf{nfO{ 
;b\efjk"j{s ;xof]u ug{'kb{5 . 

;+o'Qm /fi6«;ª\3sf] a8fkqn] k|:tfjgfdf g} df}lns dfgj clwsf/, dfgjLo ¿kdf JolQmsf] dof{bf / 
d"Nodf tyf dlxnf / k'?ifsf] ;dfg xsdf ljZjf; ug]{ s'/f pNn]v ul/Psf] 5 eg] a8f–kqsf] wf/f 
%% sf] # df lnËsf cfwf/df e]befj gu/L ;a}sf lgldQ dfgj clwsf/ / df}lns :jtGqtfsf nflu 
ljZjJofkL ;Ddfg / ltgsf] kfngf ug]{ s'/f pNn]v ul/Psf] 5 .34 To:t} dfgj clwsf/sf] ljZjJofkL 
3f]if0ff–kq, !($* sf] wf/f ! df, ;a} JolQmx¿ hGdhft :jtGq / k|lti7f tyf clwsf/df ;dfg 
x'G5g\ . pgLx¿ ljj]s / cGt:s/0fn] o'Qm ePsf x'G5g\ . pgLx¿n] eft[Tjsf] efjgf lnP/ Ps 
csf{k|lt Joaxf/ ug{'kg]{ s'/f pNn]v ul/Psf] 5 .35

wf/f @ df, hflt, j0f{, lnË, efiff, wd{, /fhgLlt jf c? ljrf/ / /fli6«o jf ;fdflhs pTklQ, ;DklQ jf 
c¿ s'g} do{fbfsf] cfwf/df e]befj gu/L k|To]s JolQmnfO{ 3f]if0ffkqdf pNn]v ePadf]lhdsf] clwsf/ 
/ :jtGqtfsf] clwsf/ x'g] k|Tofe"lt ul/Psf] 5 .36

To:t} wf/f # df, k|To]s JolQmnfO{ j}rfl/s / cfTd;'/Iffsf] clwsf/ x'g] 37, wf/f & df, sfg'gsf] b[li6df 
;a} ;dfg 5g\ / lagfe]befj ;a} sfg'gsf] ;dfg ;+/If0fsf] clwsf/L x'g] s'/fsf] ;'lglZrttf ul/Psf] 
5 .38

cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/;DaGwL cGt/f{li6«o k|lt1f kq, !(^^ sf] wf/f !) (@) df, 
hflt, /fli6«o jf ;fdflhs pTklQ, ;DklQ hGd jf cGo x}l;otsf cfwf/df s'g} e]befj ul/g'x'Fb}g 

33 CUj]b, !)÷!(!÷@–# .
34 ;+o'Qm /fi6«;+3sf] a8fkq, wf/f %% (#) .
35 dfgj clwsf/sf] ljZjJofkL 3f]if0ff kq, !($*, wf/f ! .
36 dfgj clwsf/sf] ljZjJofkL 3f]if0ff kq, !($*, wf/f @ .
37 dfgj clwsf/sf] ljZjJofkL 3f]if0ff kq, !($*, wf/f # .
38 dfgj clwsf/sf] ljZjJofkL 3f]if0ff kq, !($*, wf/f & .



/fli6«o dfgj clwsf/ cfof]u, g]kfn 10

;+jfxs

egL pNn]v ul/Psf] 5 .39 To:t} wf/f & (s) df, s'g} k|sf/sf] e]befjlagf ;dfg sfdsf nflu ;dfg 
tnasf] Joj:yf ug{'kg{] s'/f pNn]v ul/Psf] 5 .40

gful/s tyf /fhgLlts clwsf/;DaGwL cGt/f{li6«o k|lt1fkq, !(^^ sf] wf/f @ (!) df, s;}nfO{ klg 
hflt, ju{, lnË, efiff, wd{ /fhgLlts jf cGo ljrf/, /fli6«o jf ;fdflhs pTklQ, ;DklQ, hGd jf 
cGo x}l;otsf cfwf/df s'g} klg k|sf/sf] e]befj ul/g] 5}g eGg] s'/f pNn]v ul/Psf] 5 .41

gful/s clwsf/ 

sf}l6Nosf cg';f/ k|hf ;'vL x'Fbf /fhf ;'vL x'g] / k|hfsf] ;'vnfO{ dfq cfkm\gf] ;'v dfGbf /fhwd{sf] 
:yfkgf x'G5 .42

k|hf ;'v] ;'v+ /f1M k|hfgf+ r xlt] xltd\ . 

gfTdk|lo+ xlt+ /f1M k|hfgf+ t' k|lo+ xltd\ ..

cyf{t\ k|hfsf] ;'vdf /fhfsf] ;'v / k|hfsf] sNof0fdf /fhfsf] sNof0f x'G5 . cfkm"nfO{ h] lk|o nfU5, 
To;df /fhfsf] lxt x'Fb}g, hgtfnfO{ h] k|lo nfU5 /fhfnfO{ ToxL lk|o nfUg'kb{5 . lgDg Znf]sdf ;a}sf] 
;'v, :j:y, d+un / b'v/xlt xf];\ eGg] sfdgf ul/Psf] 5 .43

;j]{ ejGt' ;'lvgM

;j]{ ;Gt' lg/fdfof, 

;j]{ e›fl0f kZoGt', 

df slZrb\ b'v efUoj]t\ .

CUj]bsf] æ;j]{ ejGt' ;'lvgÆ Znf]sn] oxL s'/fnfO{ k'li6 u5{ .44

dxfTdf t'n;Lbf;n] cfˆgf] >L /fdrl/tdfg;df ælxt cglxt kz' klIfx"+ hfgf, dfg'if tg u'0f Uofg 
lgwfgfÆ egL pNn]v ug{'ePsf] 5 .

dfgjLo sfg'g

dg'sf cg';f/ /fhfn] n's]/ cfqmd0f ug{'x'Fb}g, g t sfF8], ljiffQm jf cfuf] lgefpg] xltof/n] cfqmd0f 
ug{ plrt x'G5 . cfkm' /ydf x'Fbf e'OFdf plePsf lgz:q JolQmnfO{ slxNo} cfqmd0f ug{' x'Fb}g . 
h;sf] xltof/ efFlrPsf] 5, hf] si6df 5, jf czQm / eolet 5 To:tf] JolQmnfO{ klg cfqmd0f 
ug{'x'Fb}g . o; ;Gbe{df ;g\ !($( sf rf/j6f h]g]ef dxf;lGwx¿ tyf ltgsf cltl/Qm ;lGwkqx¿n] 
;ª\3if{df efu glnPsf cyjf k|ToIf ¿kdf efu lng 5f]8]sf JolQmx¿sf] Jofks ;'/Iffsf] Joj:yf 

39 cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/;DaGwL cGt/f{li6«o k|lt1f kq, !(^^, wf/f !)(@) .
40 cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/;DaGwL cGt/f{li6«o k|lt1f kq, !(^^, wf/f & (s) .
41 gful/s tyf /fhgLlts clwsf/ ;DaGwL cGt/f{li6«o k|lt1f kq, !(^^, wf/f @ -!_ .
42 ;Gtf]if s'df/, dfgjflwsf/M gO{ lbzfPF, c+s !, (@))$ O{) .
43 k|efs/ l;Gxf, Xo"dg /fO6\;, kL=o"=;L=Pn=, k6gf .
44 S.N. Dhyani, Fundamentals of Jurisprudence: The Indian Approach (Allahabad: Central Law Agency, 1992) 79.
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u/]sf] 5 .45 o'4df k|of]u x'g] ;fwg / tf}/t/LsfnfO{ lgoldt t'Nofpg] Joj:yf ;g\ !*^* sf] ;]G6 
lk6;{ju{ 3f]if0ff (S t. Petersburg Declaration), !*(( tyf !()& sf x]u lgodx¿ (The Hague 
Regulations), !(@% sf] h]g]ef Uof; ;lGw (Geneva Gas Protocol) o; ljifonfO{ ;g\ !(&@ sf] h}ljs 
xltof/;DaGwL dxf;lGwn] (Biological Weapons Convention) klg ;d]6]sf] 5, !(&& sf] cltl/Qm 
;lGwkq (Additional Protocols), !(*) sf s]xL k/Dk/fut xltof/;DaGwL dxf;lGw (Convention 
on Certain Conventional Weapons) tyf o;sf kfFr ;lGwkqx¿ (Protocols), !((# sf] /f;foflgs 
xltof/;DaGwL dxf;lGw (Chemical Weapons Convention) tyf !((& sf] af?bL ;'?ªnfO{ lgif]w 
ug]{ cf]6fjf dxf;lGw (Ottawa Convention on the Prohibition of Anti-personnel Mines)46 ;z:q 
;3if{sf] a]nfdf ;f+:s[lts ;Dkbfsf] ;'/Iff;DaGwL la:t[t Joj:yf !(%$ sf] x]u dxf;lGw (The Hague 
Convention for the Protection of Cultural Property) tyf o;sf b'O{ j6f ;lGwkqx¿ (Protocols) 
df ul/Psf] 5 . To:t} ;g\ !((* sf] cGt/f{li6«o kmf}hbf/L cbfntsf] ljwfgdf (S tatute of the 
International Criminal Court) sf] sfo{ If]qleq kg{ cfpg] o'4 ck/fwsf] ;"rL klg /flvPsf] 5 . o; 
k|sf/ dfgjLo sfg'g;DaGwL cjwf/0ffsf] ljsf; j}lbs ljlwzf:qdf eO{ sfnfGt/df ;f] cjwf/0ff 
cGt/f{li6«o dfgjLo sfg'gsf] :j¿k u|x0f u/]sf] xf] .

lzIffsf] clwsf/

…dxfef/tÚ u|Gycg';f/ eujfgk|lt, cleefj k|lt, lzIfsk|lt / dfgjk|lt rf/ k|sf/sf s t{Jox¿ 
x'G5g\ .47 j}lbssfndf a|fXd0f, If]qL / j}ZonfO{ j}lbs lzIff k|fKt ug]{ clwsf/ lyof] . oxfF;Dd ls 
dg':d[ltdf 1fgxLg a|fXd0fnfO{ lgikmn dflgPsf] lyof] .

ljk|f]˜Gtrf]˜kmn48

z"›nfO{ j]bfWoog lgif]w eP klg kf/Dkl/s Joj;fosf] lzIff ljlwjt k|fKt ug]{ cj;/sf] ;'lglZrttf 
ul/Psf] lyof] . j]b Jof;n] :qL, z'› tyf cGo hfltx¿sf] nflu k'/f0fsf] /rgf u/]sf lyP .

æ:qL z'› låhaw"gfd\ g j]b >j0f dtd\.

t]iffd]jM lxtfyf{o k'/f0fflg s[tflg r ..Æ49

dlxnfx¿nfO{ u[x–lj1fgsf] lzIff, Jofj;flos 1fgsf] lzIff clgjfo{ ¿kdf k|bfg ug]{ k|rng lyof] . 
o;sf] ;fy ;fy} wfld{s cfWoflTds, /fhg}lts, Jofj;flos ;a} k|sf/sf] lzIff lng dlxnfnfO{ 5'6 
lyof] . g}ifwrl/td\ sf] 5}7f} cWofodf uGwj{ :qLx¿ gf/bsf] lziosf] ¿kdf /x]sf lyP, hf] ;ª\uLtsf 

45 26th International Conference of the Red Cross and Red Crescent, Geneva, 3-7 December 1995, Resolution
 I, International humanitarian Law : From law to action : Report on the follow up to the International Review of the Red Cross, 

No. 310 1996, p. 58
46 Jean-Marie Henckaerts and Louise Doswald-Beck Cus tomary International Humanitarian Law, 2 Volumes, Volume I. Rules, 

Volume II Practice (2 Parts), Cambridge University Press. 2005.
47 ;'efif zdf{, ef/tLo dlxnfcf]+ sL bzf, cfwf/ k|sfzg k|f=ln=, k+rs"nf xl/of0ff -@))^ O{=_.
48 g}if3dxfsfJod\, >L xif{rl/t, rf}vDaf ;+:s[t ;L/Lh, agf/; -!(%$ O{=_ .
49 8f /fdaxfb'/ z'Sn, g}ifwLorl/td\ sL zf:qLo dLdf;f+, O{:6g{ a's ln+s;{ -@))% O{=_.
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k|sf08 ljåfg dxlif{ lyP .50 tTsfnLg j}lbs kl/j]zdf dlxnfx¿ nlnt snfdf cToGt cAan dflgGy] . 
dlxnfx¿nfO{ d"nt M snf If]q, u[xsfo{, kfssnfsf] lzIff lbg] ul/P klg of]Uo dlxnfx¿nfO{ nf]kfd'›f, 
3f]iff, ›f}kbLh:tf cflb ljlwzf:qsf] 1fgsf] k|aGw ul/Psf] x'GYof] . jfT:ofogsf cg';f/ dlxnfx¿ 
64 snfdf lgk"0f x'g] ub{5g\ .51 ls/ftfh{'gLod\ sf] k|yd cWofodf u|Gysf/n] ›f}kbLsf] d'vf/ljGb'af6 
/fhg}lts 1fgsf] k|afx ePsf] elgPsf] 5 .52 ctM ›f}kbLnfO{ /fhg}lts lzIffsf] 1fg ePsf] k|ltt 
x'G5 . ›f}kbLåf/f o'lwli7/nfO{ ;DemfO–a'emfO ug{'n] pgsf] Jojxfl/s a'l4dQfnfO{ bzf{pF5 . pgsf] 
kfl08Tok"0f{ Pjd\ /fhgLlts ljrf/af6 eLd klg ;xdt ePsf lyP . dxfef/t sfJosf] d'Vo gflosf 
›f}kbL /fhg}lts 1fgsf] ;fy ;fy} bfz{lgs tTjaf6 klg cglj1 g/x]sf] k'i6L x'G5 .53 /fdfo0f sfJodf 
s}soL b]j–bfgj o'4df /fhf bz/ysf] ;fy hfg'n] klg gf/L zlQmnfO{ k'i6L ub{5 .54

To:t} dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($* sf] wf/f @% -!_ n], k|To]s JolQmnfO{ cfˆgf] 
/ cfˆgf] kl/jf/sf] :jf:Yo / sNof0fsf] nflu vfBfGg, sk8f, cfjf; / cf}ifwf]krf/sf] ;'ljwf / 
cfjZos ;fdflhs ;]jfx¿ nufot kof{Kt hLjg:t/sf] clwsf/ tyf j]/f]huf/L, la/fdL, czQmtf, 
lawjf, a'9];sfn jf cfˆgf] sfa'aflx/sf kl/l:ytx¿df hLljsf]kfh{gsf pkfosf cefjdf ;'/Iff kfpg] 
clwsf/af/] aGbf]a:t ul/Psf] 5 .55 cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/;DaGwL cGt/f{li6«o 
k|lt1f–kq, !(^^ sf] wf/f !# -@_ df, ;a}sf nflu Ifdtfsf] cfwf/df k|To]s plrt pkfoåf/f vf;u/L 
lgMz'Ns lzIffsf] k|ultzLn cjnDagåf/f pRr lzIffnfO{ ;dfg kx'Fro'Qm agfOg] s'/f pNn]v ul/Psf] 
5 .56

wfld{s :jtGqtf 

wd{sf]zdf wfld{s :jtGqtf af/] pNn]v ul/Psf] 5 .

kfif+cg}ud >]0fL k"ua|ft u0fflbif' . 

;+/If]t\ ;do+ /fhf b'u]{ hgkb] tyf ..

cyf{t\ /fhfn] j]bdf ljZjf; ug]{ / gdfGg] / c¿nfO{ klg ;dfg ¿kdf /Iff ug{'kg]{ pNn]v 5 . o;/L 
j}lbs wd{ dfGg], u}/–j}lbs wd{ dfGg] / gfl:tsx¿nfO{ ;+/If0f lbg]nfO{ /fhwd{ elgG5 . wd{lg/k]Iftf 
jf ;j{wd{;defjsf] aLh lglxt /x]sf] 5 . To:t} dg':d[ltdf klg o; k|sf/ pNn]v ul/Psf] 5M 

Iflqo:o k/f] wd{M k|hfgfd]j kfngd\ .

lglb{i6 kmn ef]Qmf lx /fhf wd]{0f o'Hot] ..

cyf{t\ /fhfsf] k/d\ s t{Jo k|hfsf] /Iff ug{' xf], /fhfn] k|hfaf6 s/ lng] / /Iff ug{', wd{cg';f/ sfd 
50 8f= ufoqL låj]bL, g}ifw sfnLg ef/t, /rgf k|sfzg, hok'/ -@))& O{=_.
51 8f=dy'/fbQ hf]zL, g}ifw sf sfJo zf:qLo cWog, afs] laxf/L k|sfzg, cfu/f -!((( O{=_.
52 8f rl08sf k|;fb z'Sn, g}ifw kl/zLng, lxGb':tfgL Ps]8dL, pQ/k|b]z, Onfxafb, låtLo ;+:s/0f -!((@ O{=_ .
53 8f = ;'ifdf s'n >]i7, a[xQ|oL–Ps t'ngfTds O{:6g{ a's ln+s;{, lbNnL -!(*# O{=_ .
54 8f /fdhL pkfWofo, k|frLg ef/tLo ;flxTo
55 dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($*, wf/f @% -!_ .
56 cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/;DaGwL cGt/f{li6«o k|lt1f–kq, !(^^, wf/f !# -@_ .
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ug{' xf] . dxfef/tsf] zflGtkj{df ;a} ju{sf nflu gf} wfld{s lgodx¿ pNn]v ul/Psf] 5 .57

cqmf]wM ;Tojrg ;+ljefu Ifdf tyf .

k|hgM :j]if' bf/]if' zf}rd›f]x Pj+ r .

cfh{j+ eZToe/0f+ gj}t] ;fj{l0f{sf ..Ú

cyf{t\ qmf]w gug{', ;xL s'/f ug{', ;DklQ afF8\g', Ifdf ug{', of}g g}lts tf, kljqtf, zq'tf gx'g', :ki6tf 
/ cfkm"df cfl>t JolQmnfO{ e/0f kf]if0f ug{' s t{Jo xf] . o;sf] ;fy} s'g} klg k'?ifn] cfˆgL cfdf, kTgL, 
afa' / aRrfx¿nfO{ TofUg' x'Fb}g . olb s;}n] To;nfO{ 5f]8\5 eg], p;nfO{ ;hfo x'g]5 . 

gful/s tyf /fhgLlts clwsf/;DaGwL cGt/f{li6«o k|lt1fkq, !(^^ sf] wf/f @^ df ;a} JolQmx¿ 
sfg'gsf] b[li6df ;dfg 5g\ / s'g} e]befjlagf sfg'gsf] ;dfg ;+/If0fsf xsbf/ 5g\ . o; ;DaGwdf 
sfg'gn] s'g} klg e]befjnfO{ lgif]w ug]{5 / ;a} JolQmnfO{ hflt, j0f{, lnË, efiff, wd{, /fhgLlt jf cGo 
ljrf/, /fli6«o jf ;fdflhs pTklQ, hGd jf cGo x}l;otsf cfwf/df s'g} klg e]befjlj?4 ;dfg tyf 
k|efjsf/L ;+/If0fsf] k|Tofe"lt lbg] s'/fsf] pNn]v ul/Psf] 5 .58

dlxnfsf] xs59M

dlxnfpk/ x'g] e]befj, lx+;f zf]if0faf6 ;+/If0f u/L ;dfhsf] x/]sIf]q ;xeflutf ;'lglZrt ug]{ ljlzi6 
clwsf/nfO{ dlxnfsf] xssf] ¿kdf a'‰g ;lsG5 . wf/f #*-!_ df ul/Psf Joj:yfcg';f/ æk|To]s 
dlxnfnfO{ n}ª\lus e]befjlagf ;dfg j+zLo xs x'g]5 egL Uof/]G6L ul/Psf] eP klg o;;DaGwL 
Joj:yf dfgj ;[li6sf] ;'?–;'?d} /fHo ug]{ k|yd /fHos tf{ dg'sL ktgLn] k'qL sfdgfsf] u/fPsf] 
o1af6 ;d]t k'i6L x'G5 . :jod\ dg'sL kTgL klg 5f]/Lsf] sfdgf u/L o1df CifLx¿nfO{ o; k|sf/sf] 
dGqf]Rrf/0f ug{ cg'/f]w Hofb} dxTTjk"0f{ 560 .

tq>4f dgf]kTgL xf]Qf/ ;dofrt .

b'lxqoy{e"kfUDo k|0fLkTo kof{j[Qf .!.!.!$ efujt 

!.&!.$ CUj]bsf] dGqdf ljBfk|fKt gu/]sL gf/Ln] ;'v k|fKt ug{ ;Sb}gg\ . gf/L / k'?if kltkTgL x'Fbf 
;dfg lzIff lnPsf x'g'k5{ lsgeg] gk9]sf] k'?ifn] lzlIft gf/L;Fu ljjfx u¥of] eg] To;n] kTgLnfO{ 
b'v lbG5 . To:t} clzlIft gf/L lzlIft k'?ifn] ljjfx u¥of] eg] k'?ifn] klg b'v kfp561 egL Joj:yf 
/x]af6 klg dlxnf lzIffsf] P]ltxfl;s ;Gbe{ k'i6L x'G5 .

j}lbssfndf dlxnfx¿nfO{ cToGt} dxTTjk"0f{ Pjd\ uf}/jzfnL :yfg k|fKt x'g] ub{Yof] . dlxnfx¿nfO{ 
lgTo gjLgf, of}jg ;DkGgf, z'e|j;gf, ;Toeflif0fL cflb ljz]if0fx¿af6 ;Daf]wg ul/GYof] . dlxnfx¿nfO{ 
sGof, elugL, kTgL, dft[ cflb ¿kdf cfb/ k|s6 ug]{ k|rng cfh;Dd sfod /x]sf] 5 . kTgL/lxt 
57 ch{'g b]j, dfgj clwsf/, /fli6«o z}lIfs cg';+wfg cf}/ k|lzIf0f kl/ifb\, gO{ lbNnL -!((* O{=_ .
58 gful/s tyf /fhgLlts clwsf/ ;DaGwL cGt/f{li6«o k|lt1f– kq, !(^^, wf/f @^ .
59 g]kfnsf] ;+ljwfg, wf/f #* .
60 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7 @)( .
61 l8NnL/fd uf}td, k"jL{o ;f]r / >f]t, sf7df08f} :s"n ckm n, blwsf]6 (, eQmk'/, @)^^, k[i7 @)* .
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u[xnfO{ hª\un a/fa/ dflgG5 . kTgLnfO{ u[lx0fL, PSnf]kgsf] ;fyL, of]Uo ;lrj cflb ljz]if0faf6 
cnª\sl/t ug{' tyf cwf{ª\lugL eGg' klg >Ldfg >LdtL b'j}nfO{ ;dfg clwsf/ Pjd\ ;defjsf] 
kl/rfos dflgPsf] af]w x'G5 .62 wfld{s sfo{df klg :qLnfO{ ;xwld{0fL dflgG5 . :qLlagf s'g} klg 
wfld{s s[To k"0f{¿kaf6 ;kmn ePsf] dfGg ;lsFb}g . ztky a|fXd0f gfds u|Gydf, ckTgLs kltnfO{ 
o1sf] clwsf/ gePsf] pNn]v ul/Psf] 5 .63 ctM >L/fdn] klg ;Ltfsf] cg'kl:yltdf ;Ltfsf] ;'j0f{ 
d'lt{ agfpg nufO{ cZjd]3 o1 k"0f{ u/]sf lyP .64 dlxnfnfO{ dft[¿kdf cfb/0fLo :yfg k|fKt 5 . 
dlxnf ;Gtfgf]Qklt zlQmsf] sf/0f ;Ddflgt dflgG5 . cfh klg xfd|f] ;dfhdf cfdfsf] :yfg u'? / 
lktf b'j}eGbf pRr dflgG5 .

bzfrfof{g'kfWofo pkfWofoflGktf bz.

bz r}j lkt[Gdftf ;jf{ jf k[lyjLdlk ..

uf}/j]0ffloejlt gfl:t dft[–;df] u'¿M .

dftf u/Lo;L oRr t]g}tf dGot] hgM..65

j}lbssfndf dlxnfnfO{ 3/df ;Ddfghgs kb k|fKt x'g] ub{Yof] . dg'sf cg';f/, hxfF gf/Lsf] k"hf 
x'G5, ToxfF b]jtfsf] lgjf; x'G5 .

æoq gfo{:t' k"HoGt] /dGt] tq b]jtf.Æ

kTgLnfO{ ;DaGw ljR5]b;Dd ug]{ clwsf/ lyof] . klt gLr, k|jf;L, /fh›f]xL ePsf] v08df dlxnfn] 
;DaGw ljR5]b ug{ kfpg] Joj:yf ul/Psf] lyof] .

gLrTj+ k/b]z jf k|l:ktf] /fhlslNjzL . 

k|f0fflexGtf kltt:TofHoM SnLiff]˜lkt jf kltM ..66

dg':d[ltdf dlxnf / k'?ifsf] nflu ljjfx ;+:sf/sf] lgod j]bdf h:t} ;dfg ¿kdf ePsf] kfOG5 .67

dlxnfdf ljgo ;Gtf]if, w}o{tf, uDeL/tf, ;xgzLntf, >dzLntf, ldtJootf cflb u'0fsf sf/0f 
kl/jf/sf] kljqtf cIfo'0f /fvL kl/jf/nfO{ Ps ;"qdf afFwL /fVg] ck"j{ zlQm lglxt /x]sf] x'G5 . ctM 
gf/LnfO{ wd{, cy{, sfd, df]If¿kL k'?iffy{sf] vhfgf dfGg ;lsG5 .

cyj{j]b ;+lxtfdf gf/Lsf] uf}/jnfO{ uf}/flGjt t'Nofpg] u/L gf/LnfO{ zlQmzfnL ;fu/ gbL;/x t'ngf 
ul/Psf] 5, hf] kltsf] 3/df uO{ dxf/fgLsf] bhf{ xfl;n ug{ ;kmn x'lG5g\ .68 :qLnfO{ ;fd|f1L Pjd\ 
dlxifL cflb ;Ddfghgs zAbaf6 k'sf/ ul/G5 . CS;+lxtfdf ;LtfnfO{ ;'v–;d[l4sf] ;""rssf] ¿kdf 

62 k|f]= /fwfaNne lqkf7L, a[xQ|oL kl/zLng sfJo, zf:qLo v08 -@)!# O{=_ .
63 k|f]= ;'vb]j ef]O >Lnfnaxfb'/ zf:qL, a[xQ|oL kl/zLngd\ -kl/ro v08_, /fli6«o ;+:s[t ljwf kL7d\ gO{lbNnL -@)!# O{=_ .
64 8f >Ldlt ;'ifdf :gfltsf, a[xQ|oL cf}/ n3'qoL k/ j}lbs k|efj.
65 8f g/]G›, ef/tLo sfJozf:q sL e"ldsf
66 8f xhf/L k|;fb låj]bL, ef/tLo gf6\o zf:q sL k/+k/f cf}/ bz¿ks -!(^# O{=_
67 ef/tLo k|1f df]lgo/ ljlnoD; .
68 k+= anb]j pkfWofo, ef/tLo ;flxTozf:q -!($(=O{_ .
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JofVof ul/Psf] kfOG5 . cfh klg /fdsf] gfdk"j{ ;Ltf / s[i0fsf] gfdk"j{ /fwfsf] :d/0f ul/G5 .69

ctM gf/Lsf] nflu k|o'Qm …>LÚ h:tf] ;Ddfghgs zAbnfO{ o;sf] kl/rfos dfGg ;lsG5 . k|frLg 
o'uaf6 g} kljqtf, kfltj|To, jfT;No–efj, ;]jfk/fo0ftf tyf cufw >4f cflb u'0fsf] sf/0f gf/LnfO{ 
g]kfnL ;dfhdf a8f] cfb/sf ;fy x]l/G5 .

;+o'Qm /fi6«;ª\3sf] a8fkqn] k|:tfjgfdf g} dlxnf / k'?ifsf] ;dfg xsdf ljZjf; ug]{ s'/f pNn]v 
ul/Psf] 5 eg] a8f–kqsf] wf/f %% sf] # df lnËsf cfwf/df e]befj gu/L ;a}sf lgldQ dfgj 
clwsf/ / df}lns :jtGqtfsf nflu ljZjJofkL ;Ddfg / ltgsf] kfngf ug]{ s'/f pNn]v ul/Psf] 5 .

dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($* sf] wf/f @ df, hflt, j0f{, lnË, efiff, wd{, /fhgLlt 
jf c? ljrf/ / /fli6«o jf ;fdflhs pTklQ, ;DklQ jf c¿ s'g} dof{bfsf] cfwf/df e]befj gu/L 
k|To]s JolQmnfO{ o; 3f]if0ffdf plNnlvt clwsf/ / :jtGqtfsf] clwsf/ s'/f pNn]v ul/Psf] 5 .70

To:t} wf/f @% -@_ df dft[sfn jf afNofj:yfdf /x]sf k|To]s JolQmnfO{ ljz]if x/]rfx jf ;xfotf k|fKt 
x'g]5 . ljjflxt jf cljjflxt cfdfaf6 hGd]sf b'j} jfnsn] ;dfg ;fdflhs ;+/If0f pkef]u ug{ kfpg] 
Joj:yf ul/g] af/] pNn]v ul/Psf] 5 .71

:qLwg / dlxnfsf] :yfg 

j}lbs ljlwzf:qdf >LdtLsf] :yfg klg pRr sf]6Ldf bl/Psf] kfOG5 . CUj]bsf] dtfg';f/, >LdtL g} 
3/ xf] .Ú72 >LdtL u[x:yf>dsf] d"n Joj:yfks ePsf] sf/0f >LdtLnfO{ 3/sf] cfTdf klg elgG5 . 
j}lbs ljlwzf:qdf pNn]v ePcg';f/ k|f/Desfnb]lv g} dlxnfsf] ;fDklQ;DaGwL clwsf/ ;'lglZrt 
ePsf] kfOG5 .

t}lQ/Lo ;+lxtfdf >LdtLsf] kfl/0ffx|f cyf{t\ 3/df /x]sf] dfnj:t'sf] :jfdL dflgPsf] 5 .73 kTgLnfO{ 
kltsf] ;DklQpk/ clwsf/ eP klg ljefhg ug]{ clwsf/ eg] 5}g . k'qn] lktf;Fu ;DklQ ljefhg 
dfu u/]sf] v08df kTgLnfO{ k'q;/x ;dfg ;DklQsf] efu nfUg] pNn]v ul/Psf] 5 . To:tf] ;DklQ 
wg] h;df kTgLsf] dfq clwsf/ x'G5 / pgsf] z]ifkl5 Tof] ;DklQsf] pQ/flwsf/L 5f]/L x'G5] eg] 
To:tf] ;DklQnfO{ :qLwg elgG5, h'g ljjfxsf] ;dodf a]x'nLsf afa'cfdf / a]x'nf kIfn] gjljjflxtf 
sGofnfO{ lbg] ub{5g\ cyf{t\ ljjfxsf] ;dodf a]x'nLnfO{ lbOg] nQf sk8f, u/uxgf cflbnfO{ :qLwg 
elgG5 .

t;y{ ;[li6sf] k|f/lDes sfndf ljjfx gfds ;+:yf ;'? x'Fbf a]x'nLnfO{ lbOg] bfOhf], nQfsk8f, 
u/uxgf / cGo cfjZos j:t'x¿af6 :qLwgsf] cjwf/0ffsf] ;'qkft ePsf] b]lvG5 . wd{;"qsf/x¿n] 
ljjfxsf a]nf a]x'nLnfO{ lbOg] nQf sk8f, u/uxgf / cfe"if0fhGo lrhj:t' cflbnfO{ :qLwgcGtu{t 

69 8f c¿0f rt'j]{bL, ef/t d]+ dfgjflwsf/ .
70 dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($*, wf/f @ .
71 dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($*, wf/f @% -@_ .
72 8f c¿0f rt'j]{bL, ef/t d]+ dfgjflwsf/ .
73 8f ;+ho nf]9Þf, ef/t d]+ dfgjflwsf/ .
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/fv]sf] kfOG5 . dg'n] 5 j6f k|sf/sf :qLwgx¿ j0f{g u/]sf 5g\ .74 To;} u/L df}o{ ;fd|fHosf 
lgdf{tf, cy{zf:qsf n]vs tyf s'zn /fhgLlt1 rf0fSon] klg :qLwgsf] ;DaGwdf cg]s Joj:yf 
ug{'sf] ;fy} :qLwgnfO{ b'O{ efudf j0f{g u/]sf 5g\, k|yd j[lQ / bf]>f] cfaGWo .75 j[lQn] lgjf{xsf] 
;fwgnfO{ hgfpF5 eg] cfaGWon] dlxnfn] nufpg] cfe"if0fhGo lrhnfO{ hgfpF5 . :qLwgsf] 
pQ/flwsf/L dlxnf g} x'G5g\ .76 dlxnf pQ/flwsf/L gePsf] v08df dfq :qLwgpk/ k'?ifsf] xs 
nfU5 . cfrfo{ dg'n] 5f]/fsf] clwsf/sf] ;dy{g ub}{ cfdfsf] ;DklQ bfh'efO lbbLalxgLn] ldn]/ 
afF8kmfF8 ug]{kg]{ wf/0ff JoQm u/]sf 5g\ . of1jNSosf eg] :qLwgsf] pQ/flwsf/Lsf ¿kdf dlxnf 
x'g'kg]{ ts{ u/]sf 5g\ . j}lbssfndf kltsf] d[To'kZrft\ ljwjf :qLnfO{ ;DklQsf] clwsf/ lb{Psf] 
lyPg . sf}l6Nosf] cy{zf:qsf cg';f/ eg] To;a]nf /fhfn] d[tssf] >LdtLsf] hLjgofkg / 
cf}w{\jb}lxs77 sfo{sf] nflu s]xL /sd k|bfg ug]{ k|aGw u/]sf x'Gy] t/ of1jNSon] ljwjfnfO{ klg 
cfˆgf] kltsf] ;DklQsf] pQ/flwsf/Lsf] ¿kdf dfg]sf lyP .

sltko :d[ltsf/x¿n] ljwjfsf] clwsf/sf] ;dy{g ub}{ qmdzM pgLx¿sf] clwsf/ a9\b} uPsf] pNn]v 
u/] klg ljlwzf:qdf ljwjfsf] ;DklQsf] xsaf/] oyf]lrt ¿kdf pNn]v ePsf] kfOb}g . /fdfo0f / 
dxfef/th:tf u|Gydf lrq0f ul/Psf ljwjf dlxnf sf}zNof, s}s]oL, ;'ldqf s'GtL cflbsf] ;DklQaf/] 
pNn]v geP klg ;f/f ;fd|fHosf dflns ePsf 5f]/fx¿n] cfdfnfO{ g} ;j{:j dfg]/ pxfFsf] cf1f 
kfng ug{' cfˆgf] s t{Josf ¿kdf dfg]sf 5g\ . pko{'Qm ljj]rgfaf6 j}lbssfn b]lv dxfsfJosfn;Dd 
dlxnfsf] :yfg / :qL wgnfO{ k|wfgsf ;fy p7fOPsf] kfOG5 .

g]kfnsf] ;+ljwfgn] dlxnfsf] l:yltdf ;'wf/ Nofpg ljleGg k|aGw u/]sf] 5 . wf/f #*, $@, %)-!_, 
&^-(_, *$-@_, *$-*_, *^-@_-v_, !^*-(_, !&^, @@@, @@# df dlxnf;DaGwL Joj:yf 5g\ . tfklg 
ltgsf] sfof{Gjog kIf sdhf]/ ePsfn] pknlAwx¿ pkef]u ug{ sl7g ePsf] cj:yf 5 . /fHosf 
x/]s txdf dlxnf k|ltlglwTj ## k|ltzt k'¥ofpg klg ;s; kl//x]sf] b]lvG5 . ;+o'Qm /fi6«;ª\3Lo 
dxf;efåf/f ;g\ !(&( df kfl/t eO{ ;g\ !(*! b]lv nfu" ePsf] dlxnflj?4 x'g] ;a} k|sf/sf e]befj 
cGTo ug]{ dxf;lGw -;LO{8LP8An"_ sf] s]G›Lo ljifodWo] Ps ;fj{hlgs hLjgdf dlxnf tyf k'?ifsf] 
;dfg ;xeflutf xf] .

gful/s clwsf/

/fhf d'VotofM /fHosf] zf;g Joj:yf, k|zf;g, zflGt ;'/Iff, ;fdflhs sfd ug]{, cfˆgf] s t{Jo 
lgi7fk"j{s lgjf{x ug]{, b08 gLltsf] 1fg / To;sf] plrt kfngf dxTTjk"0f{ kbdf pTs[i6 / of]Uo JolQm 
lgo'Qm ug]{, 9's'6Lsf] /Iff ug]{ h:tf lhDd]jf/L axg ub{y] .78

74 8f ef]nf z+s/ Jof;, ef/tLo ;flxTozf:q sfJof+nsf/ .
75 8f dw'd+h/L b'a], dfgjflwsf/ .
76 8f tkg lj;jfn, dfgjflwsf/ h]G8/ Pjd\ kof{j/0f ljjf a'S; k|fOj]6 lnld6]8 -@))(_ .
77 d[To'kl5 z/L/sf] zflGtsf] nflu ul/g] sd{nfO{ cf}w{\jb}lxs elgG5. h;df lk08 bfg, >f4, tk{0f cflb kb{5g\ . lgM;Gtfg ePsf jf 

d[To'kl5 cfˆgf ;Gtfgn] d/0ff]k/fGt cg'i7fg ug]{ ck]Iff gug]{ sltko JolQmx¿ hLljt /xFbf oL cg'i7fgx¿ u5{g\. xfd|f zf:qx¿df 
o:tf dflg;x¿sf nflu s8f Joj:yf 5 .

78 S.Subramanian, Human Rights. International Challenge. Vol.1 (New Delhi: Manas Publication. 1997) 56
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cZj3f]iffg';f/ –

ef/}/zLzdR5q"g u'0f}a{Gw"g/L/dt\ .

/Gw}gf+o"o'bb\ e[Tofg\ s/}gf{kLlk8t\ k|hfM79

zq', dWo:y / ldqsf] lgwf{/0f ug{' /fhfsf] clwsf/ xf] .

oyf– dWo:ytf+ t:o

kIffjk/:t' gf; .80

/fhfnfO{ hdfgL -k|lte"_81 lbg] clwsf/ k|fKt lyof] .

;Ifd cbfntaf6 ;'g'jfO 

sf}l6No cy{zf:qfg';f/ /fhfnfO{ cfGjLIfsL, qoL, jftf{, b08gLlt rf/} ljBfsf] 1ftf x'g'kg]{ pNn]v 
u/]sf 5g\ . cfGtLIfsL -gfl:ts bz{g_, qoL -CUj]b, oh'j]{b, ;fdj]b_, jftf{ -s[lif, kz'kfng, Jofkf/ 
cflb_ / b08gLlt 

cfGjLIfsLqoL jftf{gf+ of]uIf]d;fwgf]+ b08M. 82

b08;hfo 

cfrfo{ sf}l6Nosf cg';f/ /fhf cToflws s7f]/ tyf cToflws ljgd| geO{ ljlwsf] zf;g 
cg';f/ Gofof]lrt b08 lbg'kb{5 . cfrfo{ dg'sf cg';f/ s'g} JolQmn] c1fgtfsf sf/0f ck/fw 
u/]df To;n] u/]sf] ck/fwsf] dfqf / Ifltcg';f/ ;hfo lbg'kb{5 . csd{0otfsf sf/0f s;}nfO{ 
xfgLgf]S;fgL k'¥ofPdf eg] bf]Aa/ ;hfo lbg] clwsf/ /fhfdf lglxt lyof] . nfk/jfxLk"j{s eP 
u/]sf] s;"/df tLg u'0ff a9L ;hfo lbg] aGbf]a:t ul/Psf] lyof] . k|hfsf] /Iff ug]{ /fhfnfO{ 
;a}n] ;b}j cfb/ ug]{ ub{y] .

ceo:o lx of] oftf ;f k"HoM ;tt+ g[kM.

;+qlx jw{t] t:o ;b}jfeoblIf0fd\ ..83

wfld{s lx;fan], k|hfsf] /Iff ug]{ /fhfsf] :yfg 5}6f}+ x'G5 eg] k|hfsf] /Iff gug]{ /fhfsf] :yfg cwd{df 
5}6f}+ x'G5 .

;j{tf] wd{ if8Þefuf] /f1f] ejlt /Ift M.

cwdf{blk if8\efuf] ejTo:o Xof/IftM..84

79 d]3b"t sflnbf;, rf}vDaf k|sfzg jf/f0f;L, -!(^@O{_
80 of]u bz{g, xl/s[i0f, bf; uf]oGbsf, uLtf k|]; uf]/vk'/, ;Djt\ -@)^( lj=;_ .
81 Jojxf/ zf:qdf C0fL -pQd0f{_ sf] ;fd' pwf/f] -cwd0f{_ JolQmnfO{ hdfgL lbg] JolQm .
82 /3'j+z sfnLbf;, rf}vDaf ;+:s[t ;L/Lh, jf/f0f;L -!(^!=O{_.
83 lji0f' k'/f0f >L d'lgnfn u'Kt, uLtf k|]; uf]/vk'/ -@))( lj=;+=_.
84 lzz'kfnjwd\, cfrfo{ df3, rf}vDaf ;+:s[t ;L/Lh, jf/f0f;L -!(%%=O{_ .
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h'g /fhf wd{åf/f k|hfsf] /Iff ub{5g\ / gful/snfO{ b'v lbg]nfO{ k/f:t ub{5g\, Tof] /fhfnfO{ k|ltlbg 
Ps nfv ufO{sf] blIf0ff bfg lbg] o1;/x ;dfg kmnsf] k|flKt x'G5 . gful/ssf] /Iff ug{' /fhfsf] 
bfloTj xf] .

c/lIftf/+ /fhfg+ alnifªefuxfl/0fd\ .

tdfx'M ;j{nf]s:o ;du|dnxf/sd\ ..85

;fdfGo JolQmn] ck/fw u/]df /fhfn] To; JolQmaf6 Ps k0f lng] clwsf/ lyof], t/ /fhf :jod 
ck/fw u/]df xhf/ k0f;Dd ;hfo lbg] zf:qdf pNn]v ul/Psf] 5 .

sfiff{k0f+ ej]208of] oqfGoM k|fs[tf]hgM . 
tq /fhf ej]208\oM ;x:qldlt wf/0ff ..86

k|hfn] ck/fw u/]df ;hfo lbg] clwsf/ /fhfnfO{ x'G5 t/ h'g /fhfn] ;fx;L JolQmnfO{ ;hfo lbg] 
/ dfkmL lbFb}g eg] Tof] /fhf zL3| ktg x'G5g\ . ctM pk/f]Qm j0f{gfg';f/ /fhfnfO{ bf]ifLpk/ sf/afxL 
rnfpg] k"0f{ clwsf/sf] ;fy} zflGt÷;'Joj:yfsf] d'Vo /Ifs lyP eGg] s'/f k'i6L x'G5 .

cyf{t\ bf]ifL;Fu cg'lrt ;DaGw x'Fbf klg sf/afxLsf] efuLbf/ agfpg ;lsg] k|aGw lyof] . dftf, lktf, 
cfrfo{, ldq, k'q of k'/f]lxt cflbdWo] hf]sf]xLn] ck/fw u/] klg sfg'gadf]lhd ;hfo ul/GYof] . gful/s 
tyf /fhgLlts clwsf/;DaGwL cGt/f{li6«o k|lt1fkq, !(^^ sf] wf/f !^ df k|To]s JolQmnfO{ ;a} 
7fpFdf sfg'gsf] cufl8 JolQmsf] ¿kdf dfGotf kfpg] clwsf/ x'g]5 egL pNn]v ul/Psf] 5 . 

;DklQ ;DaGwL clwsf/ 

sf}l6Nosf cg';f/ k}t[s ;DklQdf afa' jf afa' hLljt /xFbf;Dd 5f]/fx¿aLr ;DklQ afF8kmfF8 ug{ 
;lsFb}g t/ 5f]/fx¿sf] :jclh{t ;DklQdf c¿ bfh'efOx¿sf] xs nfUb}g . c+zpk/sf] g};lu{s 
clwsf/ o'uf}+b]lv k|rngdf /x]sf] kfOG5 . s'nklt ;QfTds kl/jf/sf] k|rng x'g] ub{Yof] . 
5f]/fdfly lktfsf] k"0f{ clwsf/ lyof] . lktfsf] cf1f kfng ug{' 5f]/fsf] k/d\ s t{Jo lyof] . ;DklQ 
afF8kmfF8 ;DaGwdf :ki6 lgod lyPg . kl/jf/sf] x/]shgn] cfh{g u/]sf] ;DklQsf] :jfdL lktfnfO{ 
dflgGYof] . dlxnfnfO{ ;DklQsf] clwsf/df l;ldttf lyof] . CUj]bdf, a'af a'9];sfndf hLljt x'Fbf 
klg 5f]/fx¿nfO{ ;a} ;DklQ afF8g ;lsg] Joj:yf lyof] . gfaflnusf] xsdf bfh'efOx¿ h]7f 5g\ 
eg], o:tf] cj:yfdf gfaflnu aRrf klg ;DklQsf] xsbf/ x'GYof] . aflnu gx'Fbf;Dd e|ftf, lktfdx, 
dftfdx cflb åf/f ;'/Iffsf] k|aGw ul/Psf] lyof] . aflnu ePkZrft\ ;DklQsf] :jfldTj u|x0f ug]{ 
k"0f{ clwsf/ /x]sf] lyof] .

dlxnfx¿nfO{ ;fdfGo ¿kdf pQ/flwsf/L dflgb}g lyof] t/ sf}l6No jois, cljjflxtf / ce|ft[dtL 
dlxnfnfO{ pt/flwsf/L agfpg] kIfdf /x]sf lyP . cfrfo{ dg'87 tyf of1jNSo88 n] ;DklQ pk/ 
85 8f= ef]nf z+s/, Jof;+:s[ts ljbz{g, ; -!(^*O{=_ .
86 8f= xl/bQ zf:qL, ;+:s[t sfJosf/, -!(^@ O{=_ .
87 8f= /fdhL pkfWofo, ;+:s[t s] dxfslj cf}/ sfJo, -!(^% O{ _ .
88 8f xhf/Lk|;fb låj]bL, ;+:s[t ;flxTo sf cfnf]rgfTds Oltxf; -!(^# O{=_ .
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dlxnfsf] efO{sf] efusf] rf}yf] lx:;f lbg'kg]{ Joj:yf lyof] . CUj]bdf elgPsf] 5 – ce|ft[sf ljjflxtf 
x'Fbf klg wg k|flKtsf] nflu lkt[s'n wf/0f ug{ ;Sg] Joj:yf ul/Psf] lyof] .89

dxfef/tdf k'qnfO{ cfTdfsf] ;dfg dflgPsf] 5 . k'qLnfO{ klg k'q ;/xsf] bhf{ lbO{Psf] 5 . o; sf/0f 
cfTd:j¿kL k'qL x'Fbf x'Fb} csf]{ JolQm wgsf] xsjfnf x'g ;Sb}g .90 efO{ gx'g] cljjflxt 5f]/LnfO{ klg 
lktfsf] ;DklQsf] pQ/flwsf/L dflgGYof] . j}lbs o'udf 5f]/Lx¿ pRr lzIff u|x0f ub{y] / sltko 
cj:yfdf cljjflxt ;d]t /xg] ub{y] . pgLx¿sf] l:ylt ljjflxtf sGof eGbf ljk/Lt x'g] ub{Yof] 
lsg eg] ljjflxt sGof kfl0fu|x0fsf] ;do lktfaf6 kof{Kt ;DklQ k|fKt ug]{ ub{y] . 91 ljjfxkZrft\ 
kltu[xdf uPkZrft\ klg :qLwgsf] clwsf/L x'g] k|rng /x]sf] lyof] . ctM 5f]/Lx¿nfO{ klg lktfsf] 
;DklQ pk/ c+z kfpg] Joj:yf lyof] t/ cfhLjg cljjflxt /xg] 5f]/L bx]h tyf kltaf6 k|fKt x'g] 
wgaf6 ljd'v /xg] ub{y] . ct lktfsf] ;DklQpk/ 5f]/Lx¿sf] c+z -;DklQ efu_ nfO{ :jfefljs 
dflgGYof] . dxfef/tdf s'df/L sGofsf] ;fDklQs clwsf/nfO{ k'?if;/x ;dfg ¿kdf lnO{Psf] 5 .92

;[li6sf] cf/Dedf :jo+e"sf] k'q dg'n] :qL / k'?if b'j}nfO{ s'g} e]ba]u/ wdf{g';f/ ;Dkltpk/sf] 
clwsf/nfO{ ;dfg ¿kdf JofVof u/]sf lyP .93

ljjfxsf] clwsf/

ljjfxsf] k|yf b]jtfx¿af6 lnOPsf] xf] . lzj–kfj{tLsf] ljjfxb]lv cfdgful/ssf] hLjgdf ljjfxsf] 
ljz]if dxTTjk"0f{ :yfg 5 . j}lbssfnb]lv g} ljjfxnfO{ kljq ;+:sf/ dflgG5 . ljjfxsf] cfwf/zLnf 
;To Pjd\ ;ltTjsf] hudf c8]sf] lyof] . j}jflxs cfwf/lznfnfO{ ;'b[9Þ agfpg x]t' jfUbfg, sGofbfg, 
clUg;fVo kfl0fu|x0f, clUg k|blIf0ff, nfhfxf]d Pjd\ ;KtkbLh:tf k|d'v cg'i7fgx¿ ul/GYof].ljjfx 
;fdfGotof a|Xdro{ cf>d k"/f ePkl5 dfq x'g] k|rng /x]sf] lyof] .

CUj]b ;+lxtfdf ljjfx ;+:sf/nfO{ ;To / s t{Josf] ¿kdf lrq0f ul/Psf] kfOG5 .94 ljjfx bDklQsf] 
cfTdf, dg, k|f0f / z/L/nfO{ cfWoflTds ;DaGwåf/f ;'b[9Þ ul/g] Ps lr/:yfoL k|oTgsf] ¿kdf AofVof 
ul/Psf] kfOG5 .

j}lbssfnb]lv cfhsf] cfw'lgs ;dfh ;Dd ljjfx ;+:sf/sf] dlxdf cIf'00f /x]sf] 5 . u[x:yf>ddf 
k|j]zsf] nflu ljjfx ;+:sf/ clgjfo{ lyof] . :qL / k'?if b'j}nfO{ ;dfg dxTTj lbO{GYof] . dg':d[ltdf 
ljjfxsf] a|Xd, b}j, cfif{, k|hfkTo, c;'/, uGwj{, /fIf; / lkzfr cf7 e]b agfOPsf]df, k|yd rf/ e]b 
;dfhåf/f k|z+;gLo /x]sf] lyof] / afFsL rf/ k|sf/ ;dfhåf/f lt/:s[t lyof] . 95

 a|Xd ljjfxdf j:qfn+sf/flbaf6 lje"lift sGofsf] ljjfx j}lbs /Lltcg';f/ ;'of]Uo a/sf] 
;fy ug]{ k|rng /x]sf] 5 .

89 8f= slkn b]j låj]bL cfrfo{, ;+:s[t ;flxTo sf ;dLIffTds Oltxf;, s6/f /f]8, Onfxafb -@))( O{=_ .
90 8f= d}s8fgn, ;+:s[t ;flxTo sf Oltxf; -!(^@ O{=_ .
91 8f= huGgf/fo0f kf08]o, ;+:s[t ;flxTo sf Oltxf; hubLz ;+:s[t k':tsfno hok'/ -@))^=O{_ .
92 8f= sLy, ;+:s[t ;flxTosf Oltxf; -!(^)O{=_ .
93 8f= anb]j pkfWofo, ;+:s[t ;flxTosf Oltxf; -!(^* O{=_ .
94 8f= anb]j pkfWofo, ;+:s[t ;'slj ;dLIff -!(^# O{=_ .
95 8f= k'is/bQ zdf{, ;+:s[t ;flxTo sf Oltxf;, chd]/f a's l8kf] hok'/ -!((@ O{=_ .
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 b}j ljjfxdf sGof ClTjsnfO{ pkxf/:j¿k k|bfg ul/GYof] .

 cfif{ ljjfxdf j/ kIfnfO{ b"O{ ufO{ ;lxt sGofsf] lktfn] sGofbfg ug]{ k|rng /x]sf] 
lyof] .

 k|hfkTo ljjfxdf a/–aw' nfO{, Úb'j} ldnL u[x:yf>dsf] kfngf u/Ú o;/L ;Daf]wg ;fy 
sGof a/nfO{ ;'Dkg] k|rng /x]sf] lyof] .

 uGwj{ ljjfxdf :qL–k'?ifsf] ;xdltsf] ljlw ljwfg /x]sf] lyof] . o; k|sf/sf] ljjfx 
dxfef/tdf b'ioGt / zs'Gtnfsf] ljjfx ePsf] lyof] .

 /fIf; ljjfxdf sGofu|x0fsf] nflu o'4, xTof, cf3ft, k|lt3ft ug]{ k|rng /x]sf] lyof] .

 k}zfr ljjfxdf anfTsf/ u/L ul/g] ljjfx xf] .

 cf;'/ ljjfxdf sGofkIf, a/ kIfaf6 wg lnP/ sGofbfg ug]{ k|rng sfod lyof] .

lzIff k"/f u/]kl5 a|Xdrf/LnfO{ ljjfxsf] dfWodaf6 u[x:y hLjgsf] pQ/bfloTj lgjf{x ug]{ clwsf/ 
lyof]. /fhfnfO{ /fhsfhsf] nflu w]/} >LdtL /fVg 5'6 eP klg ;dfhsf cGo JolQmnfO{ Ps ljjfx 
dfq ug]{ clwsf/ lyof] . olb klxnf] >LdtLsf] b'ef{Uojz d[To' ePdf, kltnfO{ bf];|f] k6s ljjfx ug]{ 
clwsf/ lyof] / ;Gtfg gePsf] cj:yfdf, 5f]/fsf] eGbf 5f]/L ;Gtfgsf] ;ª\Vof w]/} eP klg k'?ifnfO{ 
bf];|f] ljjfx ug]{ clwsf/ lyof]. .

dxfsfJosfndf dlxnfx¿nfO{ cfˆgf] b'nfxf 5gf}6 ug{ / ljjfx ug]{ k"0f{ clwsf/ lyof] . dlxnfx¿ 
cfkm"n] rfx]sf] pko'Qm b'nfxf 5gf}6 ub{y] . To; cg'¿k s]6Lsf a'afn] a]x'nf 5gf}6 ug{sf] nflu Pp6f 
sfo{qmd cfof]hgf uy]{, h;sf] gfd :jo+j/ lyof] .96 /fdfo0fdf ;Ltf :jo+j/97, dxfef/tdf s'GtL 
:jo+j/98, ›f}kbL :jo+j/ cflb . o; k/Dk/f cg';f/ /fhs'df/L;Fu ljjfx ug{ rfxg] /fhs'df/x¿ 
;xefuL x'g] ub{y] . /fhs'df/Ln] dg k/]sf] a]x'nfsf] 3fF6Ldf dfnf nufO ljjfx ug]{ k|rng /x]sf] lyof] . 
o; k|sf/ /3'j+zDdf OGb'dtL :jo+j/sf] j0f{g99, s'df/;+ejDdf OlR5t a/ kfpg x]t' kfj{tLåf/f lktf 
lxdfnosf] cf1faf6 tk:of u/]sf] pNn]v e]l6G5 .100 ctM :qLnfO{ :j]R5fn] ljjfx ug]{ clwsf/ lyof] .

dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($* sf] wf/f !^-!_ df hflt, /fli6«otf jf wd{sf] e]befjljgf 
jo:s dlxnf–k'?ifnfO{ cfk;df ljjfx ug]{ / kl/jf/ :yfkgf ug]{ clwsf/ 5 .101 ljjfxsf] ljifodf 
j}jflxs hLjgdf tyf ljjfx–ljR5]bdf pgLx¿sf] ;dfg clwsf/ x'g]5 eGg] Joj:yf ul/Psf] 5 . wf/f  
!^ -@_ df ljjfxsf] OR5f /fVg] dlxnf–k'?ifsf] k"0f{ / :jtGq ;xdltaf6 dfq ljjfx x'g]5 eGg] Joj:yf 
ul/Psf] 5 .102 cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/;DaGwL cGt/f{li6«o k|lt1f–kq, !(^^ sf] wf/f 

96 8f= lg¿k0f ljBfnÍf/, ;flxTo bk{0f, ;flxTo e08f/ d]/7 -@))!=O{_ .
97 8f= sLy, j}lbs wd{ Pj+ bz{g .
98 jfr:klt u}/f]nf, j}lbs ;flxTo cf}/ ;+:s[lt -!(^( O{=_ .
99 8f dfntL zdf{, j}lbs ;+lxtf cf]+d]gf/L, ;Dk"0ff{ gGb ;+:s[t ljZjljBfno .
100 kl08t k/d]Zj/ bLg kf08]o Pj+ >L cjlg s'df/ kf08]o, j]0fL;+xf/–gf6sd\, rf}vDaf ;'/ef/tL k|sfzg, jf/f0f;L -@)!@ O{=_ .
101 dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($*, wf/f !^-!_ .
102 dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kq, !($*, wf/f !^-@_ .



/fli6«o dfgj clwsf/ cfof]u, g]kfn 

;+jfxs

21

wf/f !) -!_ df dlxnf–k'?ifsf] :jtGq ;xdltaf6 dfq ljjfx ul/g'kb{5 egL Joj:yf ul/Psf] 5 .103

gful/s tyf /fhgLlts clwsf/;DaGwL cGt/f{li6«o k|lt1f– kq, !(^^ sf] wf/f @# -@_ df ljjfxof]Uo 
pd]/sf k'?if tyf dlxnfx¿sf] ljjfx ug]{ tyf kl/jf/ cf/De ug]{ clwsf/nfO{ :jLsf/ ul/g'sf] ;fy} 
dlxnf / k'?ifsf] :jtGq tyf k"0f{ d~h'/Llagf s'g} klg ljjfx ;DkGg gul/g] s'/f pNn]v ul/Psf] 5 .104

To:t} wf/f @# -$_ df  ljjfx ;DaGwdf ljjfx cjlwdf jf ljjfxsf] ljR5]bsf ;dodf dlxnf / k'?ifsf] 
clwsf/ jf pQ/bfloTj ;dfg x'g] s'/fsf] ;d]t ;'lglZrttf ul/Psf] 5 .105

dlxnflj¿4 x'g] ;a} k|sf/sf e]befj pGd"ng ug]{ dxf;lGw, !(&( n] dlxnflj¿4 lx+;fsf] kl/efiff 
u/L dlxnfx¿sf lgDgcg';f/sf clwsf/sf] Joj:yf u/]sf] 5 .

wf/f ! df dlxnf lj?4sf] e]befj eGgfn] /fhgLlts, cfly{s, ;fdflhs, ;f+:s[lts, gful/s jf cGo 
s'g} klg ljifodf lnËsf] cfwf/df x'g] s'g} klg e]befj, alxis/0f jf k|ltaGw .106 a]rljvg tyf 
j]Zofj[lQsf nflu ul/g] of}g zf]if0flj?4sf] clwsf/ .107 dxf;lGwsf] wf/f–& n] dlxnfnfO{ ;fj{hlgs / 
/fhg}lts hLjgdf k'?if;/x ;dfg ;xeflutfsf] clwsf/ k|bfg u/]sf] 5, h;cGtu{t lgDg clwsf/x¿ 
kb{5g\M108

 u}/;/sf/L ;+:yf, /fhg}lts ;ª\u7g tyf cGt/f{li6«o txdf ;xefuL x'g] clwsf/ .

 dlxnfx¿nfO{ k'?ifx¿;Fu ;dfgtfsf] cfwf/df / s'g} klg ;/sf/sf] k|ltlglwTj ug]{ / 
cGt/f{li6«o ;ª\u7gx¿sf] sfo{df ;xefuL x'g] clwsf/ 5 .109

 dxf;lGwsf] wf/f ( cg';f/ dlxnfsf] /fli6«otf -gful/stf_ sf ;DaGwdf lgDg Joj:yf 
u/]sf] 5M110

 dlxnfnfO{ k'?if;/x /fli6«otf -gful/stf_ k|fKt ug]{, kl/jt{g ug]{ jf wf/0f ug]{ ;dfg 
clwsf/ .

 ljb]zL;Fu ljjfx ePsf] sf/0fjf6 jf kltn] /fli6«otf kl/jt{g u/]sf] sf/0faf6 kTgLsf] 
/fli6«otf :jtM kl/jt{g gx'g] clwsf/,kltsf] /fli6«ot h]–h:tf] eP klg dlxnfnfO{ cfˆgf] 
OR5fcg';f/sf] /fli6«otf wf/0f ug{ kfOg] clwsf/ .

103 cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/;DaGwL cGt/f{li6«o k|lt1f–kq, !(^^, wf/f wf/f !) -!_ .
104 gful/s tyf /fhgLlts clwsf/;DaGwL cGt/f{li6«o k|lt1f– kq, !(^^ sf] wf/f @# -@_ .
105 gful/s tyf /fhgLlts clwsf/;DaGwL cGt/f{li6«o k|lt1f– kq, !(^^ sf] wf/f @# -$_ .
106 dlxnflj¿4 x'g] ;a} k|sf/sf e]befj pGd"ng ug]{ dxf;lGw, !(&(, wf/f ! .
107 dlxnflj¿4 x'g] ;a} k|sf/sf e]befj pGd"ng ug]{ dxf;lGw, !(&(, wf/f ^ .
108 dlxnflj¿4 x'g] ;a} k|sf/sf e]befj pGd"ng ug]{ dxf;lGw, !(&(, wf/f & .
109 dlxnflj¿4 x'g] ;a} k|sf/sf e]befj pGd"ng ug]{ dxf;lGw, !(&(, wf/f *  .
110 dlxnflj¿4 x'g] ;a} k|sf/sf e]befj pGd"ng ug]{ dxf;lGw, !(&(, wf/f ( .
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lgisif{ 

klZrdL sfg'gL ljlwzf:qdf, sfg'gnfO{ s]jn zlQmzfnL JolQmsf] jf zlQmzfnL ;d'bfosf] cfb]z dfGg] 
ul/Psf]df j}lbs ljlwzf:qdf, ljlw -sfg'g_ nfO{ /fhf -/fHosf] ;jf]{Rr zf;s_ jf cGo s'g} zlQmzfnL 
tTjn] klg kl/jt{g ug{ gkfpg] zfZjt wd{sf cfwf/df rnfOg] lgodsf ¿kdf JofVof ePsf] b]lvG5 .

a[xbf/0osf]lgifb\df elgPsf] 5 .

tr\ 5|of]¿kdTo;[ht wd{+ tb]tt\ Ifq:o Ifq+ ob\ wd{;\ t:dfb\ wdf{t\ k/+ gf:Toyf] canLofg\ 
anLof+;dfz+;t] wd]{0f .

cyf{t\ a|Xdn] sNof0f :j¿k wd{ /fd|/L ;[li6 u/], Tof] wd{ Iflqo -/fhf_sf] klg /fhf xf], To;}n] wd{eGbf 
pQd j:t' csf]{ 5}g, ctM b'a{nn] klg alnofnfO{ wd{åf/f lhTg vf]Hb5 . o; egfOaf6 /fhfb]lv 
/Í;Dd ;a}nfO{ j}lbs ljlwn] zf;g ug]{ s'/f :ki6 x'G5 . j}lbs ljlw ;+lxtfcg';f/ ljlw -sfg'g_, 
g}ltstf / wd{ km/skm/s tTj xf]Ogg\ . wd{cGtu{t g} ljlw -sfg'g_ / g}ltstf klg kb{5g\ .

j}lbs ljlwzf:qdf 1fgsf x/]s If]q / ljifodf k|sfz kfl/Psf] e]l6G5 . g]kfndf dfgj clwsf/sf] 
df}lns hu :yfkgfsf lglDt jlzi7, cfk:tDa, uf}td, dg', of1jNSo, gf/b, a[x:klt, sfTofog OToflb 
wd{zf:qsf/x¿ cToGt} dxTTjk"0f{ e"ldsf /x]sf] 5 . 

dfgj clwsf/sf] kl/k|]Iodf j}lbs ljlwzf:q / g]kfnsf] ;+ljwfg tyf cGt/f{li6«o sfg'gdf k|o'Qm 
dfgj clwsf/;DaGwL Joj:yfaf/]sf] ;dLIffTds cWoog ubf{ ;+ljwfgjfbsf cfwf/e"t tTjsf] ¿kdf 
hlgPsf] ædfgj clwsf/Æ sf] cjwf/0ff / pTklt lu|;, a]nfot / cd]l/sfdf geO{ k"jL{o bz{gdf 
ePsf] xf] eGg] k|:6 cfwf/ ldNb5 . o; tYonfO{ ca ljZj :t/;Dd k'¥ofpg yk cWoog cg';Gwfgsf] 
cfjZos kb{5 / /fHosf ;/f]sf/jfnf lgsfox¿sf] Wofg cfs[i6 x'g h?/L b]lvG5 .   


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ls;fg, e"ld / clwsf/

OGb|hLt ;xgL

;f/–;ª\If]k

ls;fgnfO{ dfgl;sf] afFRg kfpg] clwsf/nfO{ hLljt /fVg] cGgbftf dflgG5 . ls;fgsf] clwsf/nfO{ 
;+/If0f / ;+jw{g ug{ ljleGg sfnv08df ePsf ls;fg cfGbf]ng, e"ld clwsf/ cfGbf]ng:j¿k 
;+o'Qm /fi6«;ª\3dfkm{t cfPsf] 3f]if0ffkq / /fli6«o sfg'gn] lnlka4 u/]sf] 5 . sfg'gdf ePsf] 
Joj:yf adf]lhd e"lddf kx'Frsf] c;dfgtfsf] cj:yf ljBdfg 5 . >dhLjL ls;fg clxn] klg 
ljleGg lsl;ddsf e]befjsf] sf/0f ;Ddflgt / dof{lbt hLjg Joltt ug{ kfO/x]sf] 5}g . 
g]kfndf ls;fgsf] >dsf] ;Ddfg, plrt Hofnf, pTkfbgsf] Go"gtd d"No gkfpbf a]nfa]nfdf pv' 
ls;fg, b'Uw Joj;foL, wfg Joj;foLx¿ cfGbf]lnt x'Fb} cfPsf 5g\ . dx+uf] nufgL, t/sf/L v]td} 
s'lxg] h:tf ;d:of clxn] klg ljBdfg 5g\ . ls;fgsf] ;d:of ;dfwfgsf nflu e"ldsf] j}1flgs 
Joj:yfkg, ls;fg cfof]usf] ;+:yfut ;anLs/0f, s[lifdf cfw'lgsLs/0f, oflGqsLs/0f / ls;fgsf] 
kxFrdf ahf/Ls/0f cfjZos /x]sf] 5 . ls;fgsf] em'k8LnfO{ x]/]/ of]hgf agfpg], cfly{s ljsf; 
tyf e"ld ;+/If0fdf u/]sf] ls;fgsf] of]ubfgnfO{ ;Ddfg ;fy} df}lns clwsf/nfO{ ;'lglZrt ub}{ 
pTkfbg / pTkfbsTj j[l4 ug{ ls;fgnfO{ clek|]l/t ug{'kg]{ cj:yf 5 . ls;fg / e"ldsf] ;DaGw 
cGt/;DalGwt ePsf]n] e"lddf ;dtfd"ns kx'Fr j[l4 u/L s[lif qmflGtsf] dfWodaf6 ;dfhjfb 
pGd'v cfly{s ;d[l4 sfod ug{ ls;fgsf] clwsf/nfO{ ;'lglZrt ug'{ ckl/xfo{ /x]sf] 5 .

k|d'v zAbfjnL M ls;fg cfGbf]ng, e"ld clwsf/, >dsf] ;Ddfg, s[lifdf cfw'lgsLs/0f, vfB 
;Dk|e'tf

k[i7e"ld

æls;fg clwsf/Æ eGgfn] k/Dk/fut tyf cflh{t ls;fgsf] l;k, 1fg, k|ljlw, /}yfg]ajfnLsf] hft, 
aLp, ls;fgn] ljsf; u/]sf] hft / aLp, s[lifdf k|of]u x'g] k|fs[lts ;|f]t / cfwf/e"t s[lif ;fdfu|Ldf 
ls;fgsf] kx'Fr / clwsf/nfO{ ;Demg'k5{ .1 ls;fg clwsf/sf nflu ljZje/ g} ls;fg cfGbf]ngx¿ 
jl/otfk"0f{ ;fdflhs ;+/rgf (hierarchical social s tructure) sf] pkNnf] ju{lj?4 nlIft x'Fb} cfPsf 
5g\ . zf;s / hgtfaLr ;DaGw :yflkt ug{ g]kfndf klg e"ldn] ;b}j dxTTjk"0f{ e"ldsf v]n]sf] 5 . 
lj=;+= !*%^ b]lv g} g]kfndf e"ld clwsf/sf] nflu l56km'6 ¿kdf cfGbf]ngx¿ x'Fb} cfPsf 5g\ 2

g]kfn ;/sf/n] @))& dª\l;/df a6}of -afnL ljefhg_ / x'G8f -s/f/_ k|yf cGTo u/L To:tf hUuf 
ls;fgx¿nfO{ ljt/0f u¥of] . g]kfnsf] u|fdL0f s[lif Oltxf;df Tof] jf:tjd} qmflGtsf/L sbd lyof] t/ 

1 /fli6«o ls;fg cfof]u, g]kfn
2 Regmi, M.C. (1999a). A S tudy in Nepali Economic His tory. Delhi: Adroit Publishers. 
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lj8Dagf lbNnLdf ePsf] lqkIfLo ;Demf}tfkl5 ul7t ;/sf/n] To:tf ;a} hUuf hldGbf/nfO{ g} lkmtf{ 
lbg nufof] 3 . s7f]/ >d ljefhg k'gM nfb\g hftLo Joj:yfsf] la:tf/, /fhgLlts py'nk'y'nsf] 
sf/0f k|hftfGqLs Aoj:yf ;+:yfut x'gg;s]sf] sf/0f b/jf/sf glhsdf /x]sf s'nLg, hxflgofF ju{sf 
;b:o, zfxL k'hf/L, jl/i7 ;}lgs tyf lghfdtL clwsf/Lx¿åf/f 7'nf] dfqfsf] pTkfbgzLn hldgdfly 
ul/Psf] lghLs/0fsf] sf/0f ls;fg, g]kfnL hgtf ;'s'Djf;L x'Fb} uP . !)$ jif{sf] /f0ffzf;gsf] 
cGTosf] eP klg /fHo ;+oGq tyf /fhgLlts zlQmdfem xflnd'xfnL /x]sf]n] o:tf] kl/l:yltdflysf] s'g} 
klg kl/jt{gnfO{ s'nLg ju{n] 7f8} c:jLsf/ uy]{4

e"ldxLg / df]xL ls;fgx¿ zf]lift eO{ e"ld cwLgTjaf6 kfvf kfl/Pkl5 afWotfjz Psh'6 eO{ e"ld 
clwsf/sf] lglDt n8\g k'u] . o:tf] vfnsf] zf]if0f / lgl/xtfn] g]kfnsf e"ldxLg / df]xLsf] cfqmf]z 
leGg ;do tyf :yfgx¿df leGg :j¿k / gd'gfdf b]lvof] . e"ld clwsf/af6 ;'? ePsf] cfGbf]ng 
kl5 ;dfgtf, dof{bf, hLjgsf] clwsf/, nf]s tGq, dfgj clwsf/;Fu klg hf]l8g k'Uof] . of] n]v l4tLo 
>f]tx¿sf] k|of]u u/L u'0ffTds cg';Gwfg k4ltaf6 tof/ kfl/Psf] 5 . 

cGt/f{li6«o ls;fg cfGbf]ng

ls;fgx¿sf] xslxt / cfkmgf] clwsf/sf] nflu ljleGg ¿kdf cGt/f{li6«o cfGbf]ng ePsf 5g\ . 
ljz]if u/L ;g\ !()) sf] bzsdf o:tf cfGbf]ngn] ljz]if prfO lnPsf] cj:yf 5 . o; cjlwdf 
w]/} d'n'sx¿ pklgj]zaf6 :jtGq eP / e"ld clwsf/ cfGbf]ngsf] nflu cGt/f{li6«o jftfj/0f klg 
cg's"n aGg k'Uof] . cf}klgj]lzs sfndf w]/} u|fdL0f ls;fgx¿ e"ld clwsf/af6 jl~rt lyP . cfˆg} 
b]zsf g]tf ;fy} s]xL j}b]lzs lgsfox¿n] ltgdfly lgoGq0f sfod u/]sf lyP . ul/aL, c;dfgtf / 
;fdflhs cl:y/tfnfO{ hGd lbg o:tf d'n'ssf lkmtnf] gLlt klg w]/} xb;Dd lhDd]jf/ /x]sf] kfOG5 . 
ax';ª\Vos hgtf u|fdL0f e]udf a:y] / cfˆgf] hLljsfsf] lglDt s[lifdf lge{/ lyP . e"ld clwsf/af6 
jl~rt x'gfn] ltgdWo] w]/}h;f] ;lhn} c¿sf] k|efjdf kg]{ vfnsf lyP / w]/}hgf ;fdflhs k"jf{u|xsf] 
l;sf/ klg aGg k'u] . kmntM e"ld clwsf/ cfGbf]ng o:t} k"jf{u|xlj?4sf] cfGbf]ng;d]t aGg k'Uof] . 
s|dzM o; cfGbf]ngn] a9LeGbf a9L ls;fgx¿sf] ;fy klg kfof] .

d]lS;sf]df ls;fg cfGbf]ngM d]lS;sg qmflGtsf/L g]tf Pldlnofgf] hfk6fn] g]t[Tj u/]sf] ls;fg 
cfGbf]ngnfO{ ;+;f/s} Ps dxTTjk"0f{ e"ld clwsf/ cfGbf]ng dflgG5 . hfk6fn] hldGbf/sf kIfkftL 
tTsfnLg /fi6«fWoIf klkm{l/of] 8fohsf] lg/ª\s'z zf;glj?4 ;g\ !(!) / !(!( aLrdf ;z:q ls;fg 
cfGbf]ngsf] g]t[Tj u/]sf lyP . df]/]n; /fHosf] 6Øfnfx'Osg gfdsf] Pp6f Nofl6g cd]l/sL ufpFaf6 
cfGbf]ng ;'? u/]sf hfk6fn] o;nfO{ qmflGtsf/L :j¿k lbPsf lyP . o; cfGbf]ngdf dlxnfx¿sf] klg 
k|d'v of]ubfg /x]sf] lyof] .5

3 Thapa, S. (2001). Peasant Insurgence in Nepal 1951-1960. Bhaktapur: Nirmala KC. Page 119 
4 Ghimire, K.B. (2001). Land Reform and Peasant Livelihoods. London: ITDG Publishing. 
5 Barraclough, S. L. (2001). The Role of S tate and other Actors in Land Reform. Ghimire. K.B. (Ed.). Land Reform and Peasant 

Livelihoods. London: ITDG Publishing. Pp. 26-64. 
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;f]leot o'lgogdf e"ld clwsf/ cfGbf]ngM ;g\ !(!& df ;f]leot o'lgog cfGbf]ngsf ;xefuLdWo] sl/a 
*)Ü ls;fgx¿ lyP .6 t/ klg ax';ª\Vos pgLx¿ v]tLsf] clwsf/af6 jl~rt lyP . To;}n] n]lggn] 
…hf]Tg]nfO{ hldgsf] clwgTjÚ eGg] gf/f lbPsf lyP . af]N;]les cfGbf]ngdf ls;fgx¿sf] e"ldsf lgs} 
dxTTjk"0f{ x'gfn] e"ld clwsf/sf] ;jfnn] ljz]if dxTTj kfPsf] lyof] .

rLgdf e"ld clwsf/ cfGbf]ngM ;g\ !(@) sf] bzsdf rLgdf sl/a cfwfhlt ls;fgx¿ e"ldxLg lyP7 . 
If]qLo zlQm ;DaGw / rf}tkmL{ JofKt e|i6frf/sf sf/0f ls;fgx¿ hldGbf/sf] xftaf6 cToflws zf]if0f 
a]xf]g{ afWo lyP . o;y{ ltgLx¿ cfˆgf] xs–clwsf/sf] nflu n8\g ljjz ag] / kl/0ffd:j¿k rLgdf 
ls;fg cfGbf]ngsf] pbo eof] .

lkmlnlkG;df e"ld clwsf/ cfGbf]ngM aL;f}F+ ztfAbLsf] cf/Dedf lkmlnlkG;df cd]l/sL ;fd|fHojfbL 
;/sf/åf/f Jofj;flos v]tL yfngL ul/of] . o;n] w]/} lkmlnlkgf] ls;fgsf] cj:yfdf g/fd|f] c;/ 
kf¥of] . w]/}eGbf w]/} hldg ljz]if u/L ;'tL{ / pv' v]tLsf] Jofj;flos k|of]hgfy{ lbg yflnof] . cfos/ 
lt/]kl5 oL pTkfbgx¿ d'VotofM cd]l/sf lgof{t ul/GYof] . Jofj;flos v]tLsf cltl/Qm ;/sf/n] gofF 
Jofkf/df ;d]t hf]8 lbof] . cd]l/sL ;d|fHojfbaf6 ql;t eP/ hldGbf/x¿n] la:tf/} cfkmgf] hldg 
ls;fgaf6 sAhf ug{ yfn] . o; sf/0fn] ls;fgx¿ yk lg/fz aGg yfn] . df]lxofgL b/ #*Ü af6 
^)Ü df j[l4 eof] 8 . ;g\ !(#* b]lv !($^ ;Dd hldGbf/n] GofofwLznfO{ ;d]t xft lnP/ lg0f{o 
cfkm\gf] kIfdf kfg{ ;kmn /x] . df]lxofgL b/ j[l4 / hldGbf/x¿sf] af]njfnfsf sf/0f xhf/f}F ls;fgx¿ 
qmd};Fu e"ldxLg aGb} uP . zf]if0f / bdgsf 36gfx¿ 36\g] s'g} ;ª\s]t gb]v]kl5 ls;fgx¿sf] 7'nf] 
lx:;fn] :yfgLo :t/af6} cfGbf]ng ;'?jft u¥of] .

af]lnleofdf e"ld clwsf/ cfGbf]ngM ;g\ !(%@ df af]lnleofsf] e"ld ;+/rgf qmflGtk"j{sf] d]lS;sf]sf] 
h:t} eP klg Sj]r'jf / POdf/fefifL ls;fg -ax';ª\Vos hg;ª\Vof_ x¿sf] bdg :k]gLefifL Zj]t 
hg;ª\Vofsf] eGbf sd lyof] . ef/tLo bf;x¿nfO{ hLljsfsf] nflu s]xL pj{/ e"ld lbOPsf] lyof] 
t/ ltgn] ;x/jf;L cfˆgf hldGbf/nfO{ k|ltxKtf tLgb]lv rf/ lbgsf b/n] lagfHofnf >d pknAw 
u/fpg'kYof]{ .9 o;n] ls;fgx¿nfO{ cem ;ª\ul7t eO{ bdgsf/Llj?4 ljb|f]xdf pqg'sf] ljsNk g/x]sf] 
cfef; lbPsf] lyof] .

ef/t ;/sf/n] ;g @)@) ;]K6]Da/df NofPsf] s[lif;DaGwL s[lif pkhsf] d"No lgw{f/0f, laqmL / 
e08f/0f;DaGwL tLg j6} sfg'g lj/f]w ePsf] lyof] . ljz]iftM kGhfa, xl/of0ff, pQ/k|b]z, /fh:yfg, 

6 Huizer, G. (2001). Peasant Mobilization for Land Reform: His torical Case S tudies and Theoretical Consideration. In 
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.

7 Huizer, G. (2001). Peasant Mobilization for Land Reform: His torical Case S tudies and Theoretical Consideration. In 
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.

8 Huizer, G. (2001). Peasant Mobilization for Land Reform: His torical Case S tudies and Theoretical Consideration. In 
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.

9 Huizer, G. (2001). Peasant Mobilization for Land Reform: His torical Case S tudies and Theoretical Consideration. In 
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.
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dxf/fi6«, klZrd aª\ufn /fHosf ls;fgx¿ cfGbf]ngdf plqPsf lyP .10 tLgj6} sfg'g ;/sf/n] lkmtf{ 
lnPkl5 cfGbf]ng tTsfnLg cj:yfdf lkmtf{ eP klg a]nfa]nfdf ls;fgx¿ cfGbf]ng ul/ g} /xg] 
ub{5 .

g]kfndf ls;fg cfGbf]ng

nf]s tGq / cfkm\gf] clwsf/sf] nflu e"ldxLg / ls;fgn] u/]sf] ;ª\3if{ / k'¥ofPsf] ljz]if of]ubfg 
:d/0fLo 5 . o; k|s[ltsf ls;fg cfGbf]ngx¿ ljleGg ;dodf ljleGg p2]Zon] b]zel/ g} ePsf] 
kfOG5 . kfNkf, Ko"7fg, lrtjg, sf7df8f}F, bfª, alb{of, wgs'6f, l;Gw'kfNrf]snufot lhNnfx¿df 
;fgf / 7'nf ls;fg cfGbf]ng ePsf] egL Oltxf; k9\g kfOG5 . lj=;+= !*^@ df af;7\7L x/0f egL 
lrlgPsf] hldg hkmt k|lqmofdf ckgfOPsf] Joj:yflj?4 ;DklQ x/0f ul/Psf latf{ wgLx¿sf] lj/f]w 
rnL g} /x]sf] lyof] . o; lsl;dsf] Joj:yf nfu' ug{ v6fOPsf sd{rf/Lx¿ / pgLx¿aLr tgx'F / 
klZrdL kxf8L e]usf s]xL If]qx¿df lx+;fTds le8Gtx¿ eP . ;/sf/n] o:tf lj/f]wk|lt hflga'emL 
v/f] sfo{gLlt ckgfof] . kl5 tL If]qsf g]t[Tjs tf{x¿nfO{ kqmfp u/L xTs8L;lxt sf7df8f}F NofOof]11 . 
klZrdL kxf8L e]udf a|fXd0f latf{wgLx¿n] cfof]hgf u/]sf] lj/f]wn] !*^@ ;fndf cToflws pu|¿k 
lnof] . ;f]xL sf/0f ;/sf/n] pgLx¿nfO{ /fxbfgLlagf sf7df8f}F l5g{;d]t lgif]w u¥of]12 . To;kl5 
lj=;+= !(&& df sf7df8f}Fsf s[ifs ;'Aaf s[i0fnfn ds}sf] v]tL gfds k':ts n]v] . o;n] tTsfnLg 
zf;sx¿aLr xNnLvNnL g} dRrfof] . pQm k':tsdf g]kfndf s[lif Joj:yf / s[ifssf] cj:yfaf/] 
lrq0f ul/Psf] lyof] . k':ts k|sfzgn] tTsfnLg /f0ff zf;gnfO{ olt;Dd eolet kf¥of] ls ltgn] 
;f] k':tssf n]vsnfO{ h]n g} xfn] . kl5 sf/fuf/d} pgsf] b]xfGt eof] . ds}sf] v]tLsf] k|fSsygdf 
;'Aaf s[i0fnfnn] g]kfnL / a]nfotL s's'/nfO{ ds} vfg] /ftf / sfnf sL/fx¿;Fu t'ngf u/]sf 5g\ . 
pgn] …sL/fÚ / …s's'/Ú zAbx¿dfkm{t g]kfnL ls;fgsf] cj:yf / /f0ff zf;sx¿sf] zf]if0fnfO{ lrq0f 
u/]sf 5g\ . o; 36gfn] g]kfndf @))& ;fnk"j{ g} c;ª\ul7t s[lif cfGbf]ng ;'? ePsf] b]vfpF5 13.

lj=;= @))& b]lv @)!$ ;fn;Dd /f}tx6df14 ;'? eP/ k;{fb]lv ;Kt/L;Dd km}lnPsf] ls;fg cfGbf]ng 
Pp6f Oltxf;sf ¿kdf cª\ls t 5 . /fhgLlts :jtGqtfsf] ;fF3'/f] 3]/fdf klg To;avt ls;fgn] 
u/]sf ;ª\3if{ pbfx/0fLo dfGg'k5{ . hfnL td;'s RofTg], hldgbf/sf] esf/L kmf]g{]h:tf ;ª\3if{dfq x}g, 
…/] g} hL sxf]' h:tf ;dfgtfsf] cfGbf]ng klg ls;fgn] u/]sf lyP . cfGbf]ngsf] ;dodf ePsf] ;/sf/L 
qm"/ bdgsf cufl8 klg pgLx¿ cfGbf]ngsf] em08f prf] /fVg ;kmn ePsf lyP . of] cfGbf]ng ls;fg 
/ sDo'lg:6 kf6{Lsf] g]t[Tjdf ePsf] lyof] . ls;fg g]tf s]zj a8fnsf cg';f/ To;a]nf cfGbf]ngdf 
;fd]n x'g]df a9L ul/a / v]tLls;fg kl/jf/af6 cfPsfx¿ lyP . pgLx¿ cfly{s / ;fdflhs¿kn] 
sdhf]/ lyP . hldgbf/ / ;fdGtaf6 kLl8t lyP .15

10 https://www.bbc.com/nepali/news-55667787
11 Regmi, M.C. (1999a). A S tudy in Nepali Economic His tory. Delhi: Adroit Publishers. Page 77
12 Regmi, M.C. (1999a). A S tudy in Nepali Economic His tory. Delhi: Adroit Publishers. Page 77
13 -OG;]s, !((%_ dfgj clwsf/ jif{ k':ts .
14 /f}tx6sf] ls;fg g]tf /fhb]j rf}w/L
15 ls;fg g]tf s]zj a8fnsf cg';f/
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cfGbf]ngsf] dfudf Toltv]/sf] @% k|ltzt Aofhb/df cfwf 36fP/ !@=% k|ltzt ug'{kg{], dhb"/L b/ % 
;]/af6 ^ ;]/ agfpg'kg{], df]lxofgL xs /Iff cflb lyof] . of] cfGbf]ngn] a]7a]uf/L aGb u/fPsf] lyof] . 
ls;fgx¿dfem 7'nf] P]Soa4tf lyof] . cfGbf]ngsf] /fk / tfkn] ;/sf/ gfhfoh td;'s hfFr sld;g 
u7g ug{ afWo ePsf] lyof] .

o;/L k"j{df ls;fg cfGbf]ng eO/x]s} avt ;'b"/klZrddf ls;fg g]tf eLdbQ kGt zf]ifs / ;fdGtx¿sf] 
HofbtLlj?4 af]Ng yfn]sf lyP . …ls hf]t xnf] ls t 5f]8 ynf], olb x}g eg] ca 5}g enf]'16 eGg] gf/f lbP/ 
eLdbQn] ul/a ls;fgx¿df hfu/0fsf] efjgf l;l~rt ul//x]sf lyP . pgL sfnf ahfl/of Jofkf/Lx¿;Fu 
g'g, rfdn / sk8f vf];]/ ul/ax¿nfO{ l;Q}Fdf afF8\y] . pgn] hLjgdf u/]sf ;ª\3if{ / em]Ng'k/]sf si6 
jt{dfg k':tfsf lglDt csNkgLo nfUg ;S5g\ . ;'b"/klZrdsf lhNnfx¿df ;fdGtL pTkL8g / e]befj 
JofKt lyof] . hfnL td;'s agfP/ ls;fgnfO{ p7Laf; u/fpg], k':tf}F xnf] hf]tfP/ ls;fgsf] kl;gf r':g] 
h:tf cTofrf/lj?4 ;z:q lj›f]x p7fpg cfjZos ePsf] 7x/ pgsf] lyof] . 

lj=;= @)$^ ;fnsf] /fhgLlts cfGbf]ngaf6 k|fKt pknlAw kl5 klg cfly{s / ;fdflhs d'2fdf s]lG›t 
eP/ ls;fg cfGbf]ng tkl;nsf ls;fg cfGbf]ngx¿ eP . lj=;+= @)$( df alb{ofdf sgf/f cfGbf]ng 
-yf¿ ;d'bfon] e"ld clwsf/ / hLljsfsf] nflu_ cfGbf]ng rnfOPsf] lyof] t/ ;/sf/L bdgsf] sf/0f 
cfGbf]ngn] ult lng ;s]g . lj=;+= @)%! /;'jfdf cGg gltg]{ cfGbf]ngM latf{ e"ldsf] pGd"ng ePtf 
klg latf{sf df]xLx¿ eg] hUufsf] gSsnL wgLx¿nfO{ cGg lbg afWo lyP . cGttM df]xLx¿ Psh'6 
eO{ zf;snfO{ klxn] latf{sf] ¿kdf /x]sf] u'7L hUufsf] cGg e'QmfgL ug{ aGb u/]sf lyP . 

lj=;+= @)%# df afFs] / alb{ofsf e"ld jl~rt hgtfx¿n] alb{ofdf afubf/L / afFs]df e"ld clwsf/sf] 
nflu lktd/L cfGbf]ng ePsf] lyof] . lj=;+= @)%^ df sd}of d'lQm cfGbf]ng eof] . kfFr lhNnfdf 
la:tfl/t o; cfGbf]ngsf] sf/0f pgLx¿ d'Qm ePsf lyP . lj=;+= @)%^ df l;Gw'kfNrf]sdf ls;fgx¿n] 
e"ld;DaGwL ;a} sfof{nox¿ 3]/fp u/]sf lyP l;Gw'kfNrf]ssf u'7L hUufsf] ;d:of ;dfwfgsf] nflu 
ul/Psf] o; 3]/faGbLn] ;/sf/ ;ldlt lgdf{0f u/L sfd ug{ afWo ePsf] lyof] . l;Gw'kfNrf]sdf u/]sf] 
of] ;ª\3if{ Oltxf;d} ljz]if Pjd\ dxTTjk"0f{ dflgG5 . 

lj=;+= @)^) df ljleGg lhNnf dfnkf]t sfof{nox¿df &#,))) eGbf a9L d'2f btf{ ePsf] lyof] . 
e"ldxLg hgtfn] ljleGg lhNnf k|zf;g sfof{no tyf lhNnf e"ld ;'wf/ sfof{nox¿df btf{ ul/Psf 
d'2fx¿sf] sf/afxL k|ls|of cufl8 a9fpg Wofgfsif{0f u/fpg 3]/faGbL sfo{s|d cfof]hgf ul/of] .17

lj=;+= @)^@ df ;'g;/Ldf e"ld clwsf/sf] dfu ub}{ e"ld ;'wf/ sfof{nocl3 l/n] ef]s x8\tfn cfof]hgf 
u/]sf] lyof] . -l;P;cf/;L, @))^_ . ;f]xL jif{ bfª, afFs], alb{of, ;'g;/L, l;Gw'kfNrf]s, ;Kt/L, l;/fxf, 
dxf]Q/Lnufot lhNnfsf dfnkf]t sfof{nox¿df tfnfaGbL ul/Psf] lyof] .18

;Kt/L / l;/xfsf blntdWo]sf] rdf/ ;d'bfo l;gf] alxisf/ cfGbf]ng ug{ afWo eof] . o;sf] cu'jfO 
;Kt/Lsf anb]j /fdn] u/]sf lyP . cfGbf]ngsf] p2]io lyof]—jf:tljs ls;fgnfO{ hUuf, ;a} hfltsfnfO{ 

16 ls;fg g]tf ledb]j kGtsf cg';f/
17 Community Self Reliance Center l;P;cf/;L, @))$_, k]h g= @& b]vL #) ;Dd
18 Community Self Reliance Center (CSRC) l;P;cf/;L, @))^
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do{fbf Û19 /f}tx6sf] rG›k'/ gu/kflnsf # u}F8f6f/df :yfgLo ls;fgn] sl/a tLg ;o laufxf v]tdf 
pGgt hft elgPsf] xfOla|8 ds} nufPsf lyP . ds}df 3f]uf nfu] klg bfgf gnfUbf ;/sf/ tyf cGo 
lgsfoaf6 Ifltk"lt{ gkfPkl5 lj=;= @)&$ kmfu'g !^ ut] pgLx¿ cfGbf]ngdf plqPsf lyP .20 To:t} 
u/]/ ;nf{xL, af/f, k;f{, /f}tx6, df]/ªsf ls;fgx¿n] cfkm"n] lrgL ldnnfO{ lbPsf] pv'afktsf] /sd 
jiff}{;Dd gkfPkl5 sf7df8f}F s]lGb|t cfGbf]ngdf plqPsf lyP ..21

ls;fgsf] clwsf/;DaGwL cGt/f{li6«o / /fli6«o k|fjwfgx¿ 

cGt/f{li6«o k|fjwfg

ls;fgx¿ clwsf/;DaGwL k|ToIf / k/f]If ¿kdf ljljw Joj:yfx¿ ul/Psf] kfOG5 . dfgj clwsf/sf] 
ljZjJofkL 3f]if0ffkq ;g\ !($* sf] wf/f @% df cfk"m / cfkm\gf] kl/jf/n] vfBfGg;lxt :j:Yo Pjd\ 
kof{Kt hLjg:t/sf] clwsf/;lxt k|To]s JolQmsf] hLjg wfGg kfpg] xs k|Tofe"t ul/Psf] 5 . cfly{s 
;fdflhs clwsf/;DaGwL cg'aGw !(^^ n]22 ;a}sf] kx'Fr k'Ug] u/L vfB cfk"lt{ tyf ljt/0f ;'lglZrt 
ug{ pTkfbgnfO{ ;'b[9 ug]{nufot ef]saf6 d'lQm lbnfpg ljleGg sbd rfNg] bfloTj kIf/fi6«nfO{ 
;'lDkPsf] 5 .23 vf; u/L cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/ ;ldltsf] ;g\ !((( df hf/L 
;fdfGo l6Kk0fL g+= !@ n] ljZjdf ef]s / s'kf]if0fsf] lg/fs/0fsf nflu vfBsf] pknAwtf / pknAw 
vfBdf kx'Fr ;'lglZrt ug'{kg]{df hf]8 lbPsf] 5 . hn, hldg / shf{nufotsf pTkfbgd"ns ;|f]tx¿df 
kx'Fr clej[l4sf] cfjZos tfdf hf]8 lbFb} vfB–clwsf/;DaGwL ;+o'Qm /fi6«;ª\3sf ljz]if ;dflwIfsn] 
æu|fdL0f If]qdf ef]sd/Lsf] ;d:of d'VotM e"ld, ef]urngsf] clwsf/sf] cefj, hUufwgL / hUuf 
sdfpg] ls;fgaLr cGgsf] afF8kmfF8df /x]sf] c;dfgtfh:tf ;fwg–;|f]tdf kx'Frdf sdL tyf vfg 
k'Ug] vfBfGg cfkm} pTkfbg ug{ k'Ug] hUufhldgsf] cefjh:tf s'/fx¿;Fu hf]l8Psf] 5Æ egL pNn]v 
ul/Psf] 5 .24 o; ;DaGwdf ls;fgsf] clwsf/nfO{ ;+/If0f / ;+jw{g ;DaGwdf l8;]Da/ !&, @)!* 
df ;+o'Qm /fi6«;ª\3sf] dxf;efaf6 ls;fgsf] clwsf/ 3f]if0ffkq kfl/t ePsf] xf] . ;+o'Qm /fi6«;ª\3sf] 
dxf;efsf] &# cf}+ ;qaf6 !@! b]zsf] d'n'sn] cg'df]bg u/]sf] of] 3f]if0ffkq u|fdL0f e]ux¿df sfo{/t 
ls;fg / cGo hgtfx¿sf ljz]if b:tfa]h aGg k'u]sf] 5 .25

/fli6«o k|fjwfg 
g]kfnsf] ;+ljwfg @)&@ sf] efu # df}lns xs / s t{Jo s[ifs / s[lif;DaGwL df}lns xsx¿sf] Joj:yf 
ul/Psf] 5 . plNnlvt k|fjwfgcg';f/ k|To]s gful/snfO{ vfB;DaGwL Pjd\ sfg'gadf]lhd vfB 
;Dk|etfsf] xs x'g]5 . o;sf] ;fy} blntsf] xsdf /fHon] e"ldxLg blntnfO{ sfg'gadf]lhd Ps k6s 
19 blnt g]tf jnb]j /fdsf cg';f/
20 https://nagariknews.nagariknetwork.com/economy/141434-1519821720.html
21 https://www.onlinekhabar.com/2020/12/916063
22 Internation concention on Economic, social and cultural rights Article 11(1)
23 gful/s tyf /fhgLlts clwsf/ ljifos cg'aGw, !(^^ sf] wf/f !! -@_
24 vfB–clwsf/;DaGwL ljz]if ;dfwLIfs lhg lhun/n] ;+o'Qm /fi6«;ª\3Lo dfgj clwsf/ kl/ifb\sf] %(cf}+ ;qdf k|:t't u/]sf] k|ltj]bg, 

UN Doc. E/CN. 4/2003/54/Add.1.
25 ;+o'Qm /fi6«;+3sf] dxf;efaf6 ls;fg clwsf/ 3f]if0ffkq kf/Lt, l8;]Da/ !&, @)!*
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hldg pknAw u/fpg'kg]{5 .26 ;+ljwfgsf] efu # cGtu{t /x]sf] ;fdflhs Gofosf] xsdf ;fdflhs 
¿kn] k5fl8 k/]sf dlxnf, blnt, cflbjf;L, hghflt, dw]zL, yf¿, cNk;ª\Vos, ckfª\utf ePsf 
JolQm, ;LdfGtLs[t, d'l:nd, lk58f ju{, n}+ª\lus tyf of}lgs cNk;ª\Vos, o'jf, ls;fg, >lds, 
pTkLl8t jf lk5l8Psf] If]qsf gful/s tyf cfly{s ¿kn] ljkGg v; cfo{nfO{ ;dfj]zL l;4fGtsf 
cfwf/df /fHosf] lgsfodf ;xeflutfsf] xs x'g]5 egL pNn]v 5 .27 cfly{s ¿kn] ljkGg tyf 
nf]kf]Gd'v ;d'bfosf gful/ssf] ;+/If0f, pTyfg, ;zQmLs/0f / ljsf;sf nflu lzIff, :jf:Yo, cfjf;, 
/f]huf/L, vfBfGg / ;fdflhs ;'/Iffdf ljz]if cj;/ tyf nfe kfpg] xs x'g]5 . k|To]s ls;fgnfO{ 
sfg'gadf]lhd s[lif sfo{sf nflu e"lddf kxF'r, k/Dk/fut ¿kdf k|of]u / cjnDag ul/Psf] :yfgLo 
aLp lahg / s[lif k|hfltsf] 5gf}6 / ;+/If0fsf] xs x'g] elgPsf] 5 .

/fHosf gLltx¿ M

g]kfnsf] ;+ljwfg @)&@ df s[lif / e"ld ;'wf/;DaGwL gLltx¿sf] Joj:yf ul/Psf] 5 . o; 
gLltdf e"lddf /x]sf] bf]xf]/f] :jfldTj cGTo ub}{ ls;fgsf] lxtnfO{ Wofgdf /fvL j}1flgs 
e"ld ;'wf/ ug]{df hf]8 lbOPsf] 5 . P]nfgL tyf e"":jfldTj gePsf] hUufsf] rSnfaGbL u/L 
pTkfbg / pTkfbsTj j[l4 ug]{ pNn]v 5 . o;sf] ;fy} ls;fgsf] xslxt ;+/If0f / ;+jw{g ub}{ 
s[lifsf] pTkfbg / pTkfbsTj a9fpg e"pkof]u gLltsf] cjnDag u/L e"ldsf] Joj:yfkg / 
s[lifsf] Joj;foLs/0f, cf}Bf]lusLs/0f, ljljwLs/0f / cfw'lgsLs/0f ug]{ elgPsf] 5 . e"ldsf] 
pTkfbgzLntf, k|s[lt tyf jftfj/0fLo ;Gt'ng ;d'Ggtsf cfwf/df lgodg / Joj:yfkg ub}{ 
To;sf] ;d'lrt pkof]u ug]{ pNn]v 5 . s[ifssf nflu s[lif ;fdu|L, s[lif pkhsf] plrt d"No 
/ ahf/df kxF'rsf] Joj:yf ug]{df hf]8 5 .28 gful/ssf cfwf/e"t cfjZos tf;DaGwL gLltdf 
s[lif If]qdf nufgL clej[l4 ub}{ vfB ;Dk|e'tfsf] dfGotf cg¿k hnjfo' / df6f] cgs'"nsf] 
vfBfGg pTkfbgnfO{ k|f]T;fxg u/L vfBfGgsf] lbuf] pTkfbg, cfk"lt{, ;~ro, ;'/Iff / ;n'e tyf 
k|efjsf/L ljt/0fsf] Joj:yf ug]{ pNn]v 5 .29 ;fdflhs Gofo / ;dfj]zLs/0f;DaGwL gLltdf 
d'Qm sd}of, sDxn/L, x¿jf, r?jf, xlnof, e"ldxLg, ;s''Daf;Lx¿sf] klxrfg u/L a;f]af;sf 
nflu 3/ 38]/L tyf hLljsf]kfh{gsf nflu s[lifof]Uo hdLg jf /f]huf/Lsf] Joj:yf ub}{ k'gM:yfkgf 
ug]{ ;'lglZrt u/]sf] 5 .30

k];fut ¿kdf ls;fgsf ljz]if clwsf/x¿

;lbof}Fb]lv s[lifnfO{ cfˆgf] d'Vo k];f / df6f]nfO{ lhljsf]kfh{g / cfocfh{gsf] d'Vo dfWod agfpb} 
cfPsf g]kfnL ls;fgx¿ k];fut ljz]ifflwsf/af6 k|foM jl~rt cj:yfdf 5g\ . hLjge/ df6f]df kl;gf 

26 g]kfnsf] ;+lawfg @)&@ sf] wf/f $) pkwf/f !, @, #, $, %
27 g]kfnsf] ;+ljwfg @)&@ efu # sf] wf/f @! _u_ ;fdflhs Gofosf] xs
28 g]kfnsf] ;+ljwfg @)&@ efu $ sf] wf/f %! _ s[lif tyf e"ld;'wf/ gLlt
29 g]kfnsf] ;+ljwfg @)&@ efu $ sf] wf/f %! _ gful/ssf cfwf/e't cfjZos tf;DaGwL gLlt
30 g]kfnsf] ;+ljwfg @)&@ efu $ sf] wf/f %! _ ;fdflhs Gofo tyf ;dfj]zLs/0f;DaGwL gLlt
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sf9]/ klg e/k]6 vfg / afnaRrfsf] nfngkfng ug{ g;sL si6s/ hLjg latfpg afWo 5g . o; 
kf6f]nfO{ ;Daf]wg ug{ tk;Lndf plNnlvt clwsf/nfO{ sfof{Gjog ug{ hf]8 lbg'kfg]{ b]lvG5M 

!= e"ld / k|fs[lts ;|f]tx¿dfly ls;fgsf] cu|flwsf/

e"ld pTkfbgsf] k|dv' ;fwg xf] . e"ldlagf s[lif / s[liflagf ls;fgsf] kl/sNkgf ug{ ;lsFb}g . 
Jojxf/tM xfd|f] ljBdfg e"ld k|zf;g / e"lddf kxF'rsf lx;fan] ljZn]if0f ubf{ jf:tlas >dhLjL 
ls;fgsf] kxF'rdf e"ld 5}g . o;n] /fli6«o pTkfbsTjdf g} k|lts"n c;/ kf/]sf] 5 . pTkfbsTj j[l4 
ug{ e"ld / >dsf] plrt ;+of]hg cfjZos 5 . g]kfnsf] ;+ljwfg @)&@ df j}1flgs e"ld ;'wf/dfkm{t 
ls;fgsf] kxF'rdf e"ldsf] ;DaGw la:tf/ ug]{ s'/f pNn]v eP31 klg xfn;Dd Jojxf/df cfpg 
;s]sf] 5}g . o;nfO{ oyf;So rfF8f] sfof{Gjog u/L e"lddf >dhLjL ls;fgsf] clwsf/ :yflkt ug{ 
jf~5gLo b]lvG5 . To:t} pTkfbsTj j[l4df hldg, hn, hª\un, h}ljs ljljwtf / r/Lr/gsf] aLrdf 
cGof]Gofl>t ;DaGw /xG5 . ctM oL ;jfndf ls;fgsf] cu|flwsf/ :yflkt x'g'kb{5 .

@= s[lifsf k"jf{wf/x¿dfly ls;fgsf] clwsf/

s'g} klg pBf]u Joj;fo km:6fpg / ;kmn x'gsf nflu To;sf] lglZrt k"jf{wf/ klxnf] ;t{ 
x'G5 . s[lif Joj;fo klg o;eGbf k[ys 5}g . l;rfOF, pGgt hftsf lap, dnsf] pknAwtf, 
s[lif ;8s, ahf/sf] plrt Joj:yfkg, j:t'sf] plrt e08f/0f s[lif oGq, ;'ne s[lif C0f, s[lif 
k|ljlw, ;"rgf / ;~rf/ cflb s[lif ljsf;sf k|dv k"jf{wf/x¿ x'g . /fHon] o;sf] kl/k"lt{ jf 
Joj:yfkg ul/lbg'kb{5 .

#= laplahg, gZn / cgj+lzs ;|f]tx¿ dflysf] clwsf/

ztflAbof}Fb]lv ls;fgx¿sf] Psn / ;fd"lxs k|of;af6 ljsf; ul/Psf afnL tyf kzk'G5Lsf 
hflt, k|hflt tyf gZnx¿sf] cfˆg} dxTTj tyf ljz]iftf 5 . cfh ljleGg j+z / k4ltaf6 
lelqPsf laplahg / gZn cflbn] Tof] cfgj'+zLo ;|f]t / df}lns v]tLkftLsf] k/Dk/fdf g} 7'nf] 
r'gf}tL b]lvPsf] 5 . s[lifof]Uo e"lddf, laplahg / k|ljlwsf] 5gf}6 ug]{ clwsf/ ls;fgsf] 
x'g'kb{5 .32 of] cfg'j+zLo ;|f]t / s[lif kltnfO{ lg/Gt/tf lbb} o;nfO{ ls;fgsf] df}lns af}l4s 
;Dkltsf ¿kdf ;+/lIft ul/g'kb{5 .

$= s[lifpkhsf] d"No lgwf{/0f ug{ kfpg] clwsf/

s'g} klg pBf]u Joj;foLn] cfˆgf] pTkflbt j:t'sf] d"No lgwf{/0f nfut nfesf] cfwf/df cfkm"n] ug]{ 
ub{5 t/ ls;fgn] cfˆgf] pkhsf] d"No lgwf{/0f cfkm}F ug{ ;Sg] x}l;otdf 5}g . o; kl/l:yltsf] 
cGTo ub}{ cGo pBf]uLx¿;/x ls;fgn] klg cfˆgf] s[lifpkhsf] d"No lgwf{/0f nfut nfesf] cfwf/df 
ug{ kfpg'kb{5 . ;/sf/n] klg s[lif j:t'sf] Go"gtd ;dy{g d"No lgwf{/0f ubf{ pTkfbs ls;fgsf] 
;xeflutfdf to ug'{kb{5 .

31 g]kfnsf] ;+ljwfg @)&@ 
32 vfB clwsf/ tyf vfB ;Dk|e'tf;DaGwL P]g, @)&%
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%= lzIff / /f]huf/sf] clwsf/
s[lif pTkfbgdf ;+nUg ls;fg / o'jfx¿nfO{ s[lif;DaGwL Joj;flos tflnd / k|lzIf0fsf] plrt Joj:yf 
u/L Jojxfl/s / ;}4flGts lzIffsf] Joj:yf ul/g'kb{5 . s[lif of]Uo e"lddf, lap–lahg 5gf}6 ug]]]{ clwsf/ 
ls;fgdf /x]sf] x'G5 . pgLx¿sf ;GtfgnfO{ /f]huf/Lsf] ;'lgZlrttf ;fy} s[lif pTkfbgdf ;+nUg ;fy} 
eljiodf klg o; k];fnfO{ cfTd;ft ug]{ hf]sf]xLnfO{ /f]huf/Lsf] Joj:yf k|Tofe"t u/fpg' /fHosf] bfloTj xf] .

^= ;"rgfsf] xs 

s[lif;Fu ;Dalwt gofF k|ljlw, ahf/ la:tf/ / ahf/ d"Nonufotsf ljleGg ;"rgf / hfgsf/L kfpg' 
x/]s ls;fgsf] clwsf/ xf] . ljleGg kqklqsf, /]l8of] 6]lnlehg, cgnfOg, tflnd, k|lzIf0f, uf]i7L, 
e|d0f, ;]ldgf/, k|rf/–k|;f/h:tf dfWodaf6 o;nfO{ sfof{Gjogdf Nofpg ;lsG5 .

&= ;/+If0fsf] clwsf/

g]kfn @# clk|n, @))$ df g]kfn ljZj Jofkf/ ;ª\u7gsf] ;b:o ePkl5 g]kfnL ls;fgx¿n] 
cltljsl;t b]zx¿;Fu v'nf k|lt:kwf{ ug'{kg]{ cj:yf cfPsf] 533 . pgLx¿sf] ljsl;t k|ljlw, oflGqs/0f 
/ /fHoaf6 ;+/lIft ls;fgx¿åf/f pTkflbt s[lif j:t'sf] nfut d"No cToGt Go"g 5 . To;sf] t'ngfdf 
g]kfnL ls;fgx¿sf] pTkfbgsf] nfut d"No a9L 5 . b]zsf] b'O{ ltxfO{ hg;ª\Vof cf]u6g] ls;fgnfO{ 
;+/If0f ug{ s[lif pTkfbg, pTkfbgsf ;fwg / s[lif ;fdfu|Ldf cg'bfg / cGo ;]jf ;'ljwf la:tf/ 
ug'{kb{5 . o;/L ;+/lIft x'g kfpg' ls;fgsf] clwsf/ xf] .

*= /fxt, Ifltk"lt{, ladf / ljQLo clwsf/

s[lif ljz'4 ¿kdf k|s[lt;Fu hf]l8Psf] k];f ePsfn] jftfj0fLo k|efj / k|fs[lts lx;fjn] s[lif 
hf]lvdoS'Q k];f xf] . olb jftfj/0fLo / k|fs[lts k|sf]ksf sf/0fn] s[lif afnL–j:t'df Iflt k'u]df 
gf]S;fgLsf] cfwf/df /fxt / Ifltk""lt{ kfpg' ls;fgsf] clwsf/ xf] . /fHon] /fxt / Ifltk"lt{ sf]if v8f 
u/L tTsfn Ifltk"lt{ lbg] Joj:yf ug'{sf ;fy} afnL tyf kzk'G5L aLdfnfO{ k|efjsf/L agfO u|fdL0f 
:t/;Dd ;]jf la:tf/sf] dfWodaf6 :yfoL ;dfwfgsf] ug{ pko'S t x'G5 .

(= hnjfo' / jftfj/0fLo k|efjdf Goflos clwsf/

hnjfo' kl/j{tgsf sf/0fn] cltj[li6, cgfj[li6, af9Lklx/f] cflbsf] k|sf]kaf6 ls;fgx¿ a9L df/df 
kg]{ u/]sf 5g . tL ls;fgnfO{ /fHon] plrt Ifltklt{ pknAw u/fpg'kb{5 . pgLx¿s} s[lif sd{n] 
jftfj/0fLo ;Gt'ngdf of]ubfg klg k'lu/fv]sf] oyfy{tf xfd|f] ;fd' 5 . o;/L jftfj/0fLo ;Gt'ngdf 
of]ubfg k'¥ofpg] ls;fgnfO{ Gofo;ª\ut yk ;]jf;'ljwf / cg'bfgsf] Joj:yf /fHon] ldnfpg'kb{5 . 
s[lifnfO{ jftfj/0fLo cgs''ngsf cfwf/df yk sfo{qmdx¿ ;~rfngdf Nofpg' kb{5 .

!)= :jf:Yo ;]jfsf] clwsf/

ls;fgnfO{ lgzn'\s :jf:Yo ;]jfsf] Joj:yf /fHon] ldnfpg' kb{5 . ls;fg :jf:Yo gxg'sf] cy{ s[lif If]q tyf 
s[lif pkh pTkfbgdf of]ubfg sdL x'g' xf] . ;':jf:Yo hLjg afFRg kfpg] ls;fgsf] clwsf/ xf] .34

33 World Trade Organization, 23 April 2004
34 g]kfnsf] ;+ljwfg @)&@ efu # sf] wf/f !^
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!!= vfB ;Dk|e'tfsf] clwsf/

kf]if0fo'Qm, ;f+:s[lts k/Dk/f / j}olQms ?lrcg';f/sf] e/k]6 vfg kfpg] vfB clwsf/ ;j} gful/ssf] 
g};lu{s clwsf/ xf] . ;+ljwfgdf vfB ;Dk|e'tf ;'lglZrt ug{ vfB clwsf/ tyf vfB ;Dk|e'tf;DaGwL 
P]g, @)&% nfO{ Jojxfl/s ¿k lbg cfjZos 5 .35

!@= ;Ddfg / kl/rosf] clwsf/

;du| gful/ssf] vfB tyf kf]if0fsf] lhDd]jf/L af]s]sf] ls;fg ju{ cfkm}Fdf dof{lbt ju{ xf] t/ xfd|f] 
ljBdfg k/Dk/fn] pgLx¿ ckx]lnt cj:yfdf 5g\ . c•fcbfnt, ;/sf/L sfof{nonufotdf pgLx¿n] 
cfkm\gf] dof{bf :jfledfgsf] dx;'; ug{ ;s]sf] kfOFb}g, hf] pgLx¿sf] clwsf/ xf] .

!#= ;xeflutfsf] clwsf/

@) jif]{ bL3{sfnLg s[lif /0flgltn] s[lifsf] x/]s gLlt lgdf{0f txdf ls;fgsf] ;xeflutfnfO{ 
clgjfo{ u/]sf] 5 . ;ª\3Lo ;+/rgfcg';f/ d'n'sdf clxn] s]Gb|, k|b]z / :yfgLo tx u/L tLg 
txsf ;/sf/ 5g\ . oL ltg} txsf] s[lif ljsf; / vfB kf]if0f gLlt lgdf{0f, sfof{Gjog / cg'udg 
txdf ls;fg k|ltlglwsf] ;xeflutf clgjfo{ clgjfo{ dflgG5 . o;/L cfˆgf nflu tof/ tyf 
th{‘df x'g] gLlt tyf sfo{qmdx¿df ls;fgsf] ;xefuL x'g kfpg] clwsf/ ls;fg clwsf/sf] 
dxTTjk"0f{ kf6f] xf] .36

!$= ;fdflhs ;'/Iff / lgj[lQe/0fsf] clwsf/

hLjge/ s[lif k];fdf nfu]/ klg ;]jf lgj[Q x'g] cj:yfdf >d ug{ g;Sg], cfo;|f]tsf] s'g} ljsNk 
gePsf c;ª\Vos ls;fgx¿ 5g . /fHon] tL ls;fgx¿sf] af/]df ljrf/ u/L ;fdflhs ;'/Iffsf] 
cjwf/0ff agfpg h?/L 5 . /fHoaf6 ;fdflhs ¿kdf ;'/Iff kfpg' ls;fgx¿sf] clwsf/ xf] . 
sfof{Gjogsf] b[li6n] ls;fg clwsf/sf] jt{dfg cj:yfdfly ls;fg clwsf/sf af/]df Jofks rrf{ 
ul/P klg sfof{Gjog cj:yf ;Gtf]ifhgs 5}g . g]kfnsf] ;+ljwfg @)&@ n] j}1flgs e"ld ;'wf/sf 
dfWodn] ;fdGtL e":jfldTj cGTo u/L ;a} ls;fgdf e"ldsf] kxF'r k'¥ofpg / vfB ;Dk|e'tfsf] 
clwsf/dfly hf]8 lbPsf] 5 .37

vfB clwsf/ tyf vfB ;Dk|e'tf / e"ld ;'wf/;DaGwL sfg'g hf/L eO;s]sf] 5 / o;n] s/f/ v]tL, 
rSnfaGbL, e"ld a}ª\ssf] dfWodaf6 hldg Jojl:yt ug]{ k|of; ePsf] b]lvG5 .

ls;fgsf] clwsf/ ;+/If0f / ;+jw{gsf nflu ;'emfj

;d[4 g]kfnsf] klxrfg, clwsf/ ;DkGg ls;fg

ls;fgnfO{ ;an / ;Ifd agfP/ pTkfbg a9fpg e"ldsf lgjf{x ug'{ /fHosf] bfloTj xf] . o;af6 /fHo 
klG5g ldNb}g . ;+ljwfgn] ;'lglZrttf u/]sf] s[ifssf] xs, vfB ;Dk|e"tfsf] xs;d]t / ls;fgx¿sf] 

35 vfB clwsf/ tyf vfB ;Dk|e'tf;DaGwL P]g @)&%
36 la; jif]{ bL3{sfnLg s[lif /0flglt
37 vfB clwsf/ tyf vfB ;Dk|e'tf;DaGwL P]g @)&%
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clwsf/ ;'lglZrttfsf] nflu g]kfnL ls;fgnfO{ kl/rokqsf] Joj:yf u/L u'0f:t/Lo pTkfbgsf] nflu 
cfjZos kg]{ ;Lk Ifdtf ljsf;df ;/sf/n] ;xof]u ug'{k5{ .38 pTKffbg / pTkfbsTj a9fO plrt 
d"Nodf ls;fgsf pTkfbgx¿ /fHoåf/f lsGg] Joj:yf jf /fli6«o tyf cGt/f{li6«o ahf/;Ddsf] kx'Fr 
clej[l4 u/L ;d[4 g]kfn agfpg ;lsG5 .

:jb]zL pTkfbgnfO{ u|fxotf

ljut s]xL jif{b]lv lrgL ldnx¿n] pv' ls;fgsf] e'QmfgL glbFbf cfGbf]ng rln/x]sf] 5 . g]kfndf 
pTkflbt lrgL ldn dflnsx¿n] dxFuf]df a]Rg] t/ pv' ls;fgn] ;dodf e'QmfgL gkfpbf hLljsf]kfh{g 
ug{;d]t ;d:of ePsf] 5 . pgLx¿sf] cfGbf]ng pwf/f]df ;Demf}tfdf 6'ª\lug] u/]sf] 5 . Psflt/ g]kfnL 
lrgL d'n'sleq pkef]u ug{ gkfOg] csf]{lt/ ljb]zL lrgL lelqFbf sltko lrgL ldn g} aGb cj:yfdf 
k'u]sf . rfdn, Kofh, uf]ne]F8f, c08f, s]/f, n;'g b'wh:tf b}lgs pkef]Uo lrhx¿sf] :jb]zdf k|z:t 
pTkfbg u/L cfTdlge{/ aGg ;Sg] cj:yf x'Fbfx'Fb} klg lgof{teGbf cfoftsf] cg'kft cToflwsdfqfdf 
a9L /x]sf] 5 . clws ljiffbL k|of]u ul/Psf cfofltt pkef]Uo ;fdu|Lsf] lgoGq0f ug{ hg:t/af6 ;d]t 
cleofg g} rfNg'kg]{ cj:yf 5 . 

o'jfnfO{ :jb]zdf /f]huf/, afFemf] hUufdf Jofkf/

d'n's clxn] Ho]i7 gful/s / afnaflnsfdo alg/x]sf] 5 . g]kfnaf6 k|ltlbg !%)) b]vL @))) ;Dd 
o'jfx¿ ljb]lzg] u/]sf 5g . :jb]zdf /f]huf/ tyf cfly{s ;'/Iff gePsf] egL $* l8u|L tfkqmd 
ePsf d'n'sdf klg sfd ug{ afWotfn] ljb]z hfg] u/]sf] kfOG5 . g]kfnaf6 cw{bIf, ;Lk gl;sL 
ljb]l;Fbf /fd|f] cfo gx'g] ;fy} 3fOt], ckfª\u x'g'sf] ;fy} Hofg;d]t hfg] u/]sf 36\gfx¿ ;fj{hlgs 
eO/x]sf 5g\ . oxL sf/0f otf hUuf aFfemf] cj:yfdf 5g\ . d'n'sleq} s[lif sfo{df ;+nUg ls;fgx¿nfO{ 
l;rfOFsf] ;'ljwf, pGgt hftsf] lapsf] pknAwtf / s[lif 1fgdf kx'Fr cflb gx'Fbf nufgLcg';f/sf] 
pTkfbg x'g ;s]sf] 5}g . ;/sf/n] ljb]zaf6 kmls{Psf o'jfx¿sf] ;Lk, Ifdtf, bIftfsf] k|of]u u/L 
s[lifdf cfw'lgsLs/0f / oflGqssLs/0f u/L afemf] hUufnfO{ j}1flgs ¿kdf Joj:yfkg u/L pGgt 
hftsf] lap, dn tyf h}ljs dnsf] k|of]u u/L s[lif pTkfbgdf j[l4 u/L cfTdlge{/ agfpg] g]kfnsf] 
gLlt tyf cfjlws of]hgfdf /x]sf] 5 .39 o;sf] sfof{Gjog x'g ;s]df klg kfl/afl/s ldng, cy{tGqdf 
of]ubfg k'Ug] b]lvG5 .

s[lif >ldssf] ;Ddfg / Hofnfdf ;dfgtf

cem klg t/fO{df hldgbf/L k|yf sfod 5 . sd}of k|yf t cGt ul/of] t/ pgLx¿sf] plrt Joj:yfkg 
x'g ;ls/x]sf] 5}g . rqmj[l4 Aofh lng] sfo{ hf/L 5 . y'k|} df]xLx¿n] cfkm\gf] xs k|fKt ug{ ;ls/x]sf 
5}gGf\ . af/Daf/ e"ld;'wf/sf] s'/f p7\g] ub{5 t/ To;nfO{ Gofof]lrt k|sf/n] ;Daf]wg ug{ ;lsPsf] 
5}g . t/fO{df s[lifdf sfo{/t dlxnfsf] Hofnf sd / k'?ifsf] a9L 5 . o;n] ;+ljwfg÷sfg'g / 

38 ls;fg ;'lrs/0f sfo{qmd sfo{Gjog ljlw, @)&&
39 g]kfn ;/sf/sf] kGw|f} cfjlws of]hgf / gLlt tyf sfo{qmd
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Jojxf/aLrsf] vf8nnfO{ emNsfpb5 . cGt/f{li6«o >d ;ª\u7gn] ;dfg sfddf ;dfg Hofnf ;fy} 
cf7 306f sfd, cf7 306f cf/fd / cf7 306f dgf]/~hg x'g'kg]{ s'/fdf hf]8 lbPsf] 5 .40 s[lif cfl>t 
>ldssf] clwsf/nfO{ ;Ddfg, ;+/If0f / ;+jw{g ub}{ Hofnfdf ;dfgtf Nofpg :yfgLo ;/sf/sf] e"ldsf 
ckl/xfo{ /x]sf] 5 . 

s[lifdf cWoog / cg';Gwfg

pTkfbgsf] j[l4sf nflu s[lif ljifosf] Jojl:yt cWoog / cg';Gwfgsf] ljz]if dxTTj x'G5 . g]kfnsf] 
ef}uf]lns ljljwtf tyf g]kfnL / cGt/f{li6«o ahf/nfO{ nlIft u/L s'g k|sf/sf] s[lif k|0ffnL cfjZos tf 
xf] < eGg] ljifodf ulx/f] cg';Gwfgsf] cfjZos tf 5 . s[lifsf] cWoog / cg';Gwfgsf nflu plrt 
jftfj/0f tof/ ug'{ /fHosf] bfloTj xf] . /fHo of] ljifok|lt uDeL/ gePsf] cj:yf 5 . ctM To; 
k|sf/sf] Jofjxfl/s lzIffsf nflu tLg txsf ;/sf/nfO{ hg:t/af6 Jofks hgbafa l;hg{g ug'{‘kg]{ 
b]lvG5 .

Oh/fondf s[lifsf] If]qdf k"/} ulx/fOdf cWoog / cg';Gwfg x'G5 ls g]kfnh:tf] s[lifsf] nflu cg's'n 
e"uf]n geP klg ToxfF k|z:t dfqfdf s[lif pTkfbg x'G5 . sl/a &) nfv hg;ª\Vof ePsf] Tof] b]zdf 
k|ltJolQm hL8LkL @% xhf/ cd]l/sL 8n/ 5 . olt k|ult x'g'sf] sf/0f klg s[lifsf] cf}Bf]uLs/0f g} 
xf] . ;Dk"0f{ Oh/fonL e"ldsf] cfwf e"ld, d?e"ld 5, @) k|ltzt hldgdfq v]tLof]Uo 5 . ToxfF kfgLsf] 
cefj 5 t/ klg s[lifsf ljleGg k|ljlwsf] vf]h, kfgLnfO{ /fli6«o w/f]x/ dfGb} sfg'gåf/f To;sf] 
;+/If0fdf hf]8 lbOPsf] 5 . ljleGg l;FrfO;DaGwL pks/0fsf] vf]h, s[lif, b'w, df;'hGo kbfy{sf] 
pTkfbgdf afof] k|ljlwsf] k|of]u, ud{L b]zdf pkof]uL x'g] u|Lgxfp; k|ljlwsf] ljsf;, df6f]df l5§} 
3'ngzLn x'g] kf]6fl;od gfO6]«6sf] pTkfbg k|of]u / lgo{ftn] ToxfFsf] s[lifn] u'0ffTds km8\sf] df/]sf] 
5 . kfgL, e"ld / dfgj zlQmsf] ;xL k|of]u ub{} ;xsfl/tfdf cfwfl/t ToxfFsf] s[lif pTkfbgn] k|f/Dedf 
sfutLaf6 cfkm\gf] lgof{tnfO{ cufl8 a9fPsf] lyof] . clxn] eg] ljZj ahf/df s[lifsf ljleGg pTkfbg, 
8f]/Lsf ;fdfg tyf df;'hGo ;fdu|L lgo{ft ug{] k|d'v b]zsf] ¿kdf Oh/fon b]lvPsf] 5 . Oh/fon 
s[lifdf cfTdlge{/ eO{ s[lif Jofkf/sf] dfWodaf6 cy{tGq alnof] x'g'sf] sf/0f ls;fgsf] clwsf/nfO{ 
;'/lIft, dof{lbt ;fy} >ldsf] Hofnfdf ;dfgtf / Ps¿ktfsf] Joj:yfkg xf] .

s[lifdf ;xsfl/tf

g]kfndf v]tLof]Uo hldgnfO{ Knfl6ª ug{] sfo{df j[l4 eO{ Aofkf/Ls/0fsf] s|d lg/Gt/ rln/x]sf] 5 . 
e"dflkmofsf] To; k|sf/sf ultljlw /f]Sg hg:t/af6 g} ;zQm cleofg yfngL u/L v]tLof]Uo hldg 
;xsf/L k4ltaf6 u'0f:t/Lo pTkfbg k|lqmofaf6 cufl8 a9\g l9nfO eO;s]sf] 5 . …;fd"lxs pTkfbg 
tyf ;fd"lxs pkef]u' h:tf] ;xsf/L k4ltnfO{ cfTd;ft ubf{ 7'nf] dfqfdf pTkfbg ;Dej x'g'sf] ;fy} 
;xh} ahf/ kxFr ;Dej x'G5 . g]kfnsf] ;+ljwfgdf cfly{s ljsf;sf nflu ;xsf/L, ;/sf/L / gLlh 
If]q tLg vDj] gLlt cjnDjg ug]{ s'/f s[lif If]qdf ;d]t k|of]u ug{ ;lsG5 .41

40 International Labour Organization (ILO)
41 g]kfnsf] ;+ljwfg @)&@
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ljZj:t/df s[lif ;xsfl/tfsf dfWodaf6 cufl8 a9\bf k|z:t pTkfbg ;Dej ePsf] / To;n] ls;fgsf] 
hLjg:t/df Jofks ;'wf/ NofPsf y'k|} pbfxf/0f kfpg ;lsG5 . s[lif ;xsfl/tfs} sf/0f rLgsf 
ls;fgsf] dfl;s cfo nfvf}Fdf /x]sf] 5 . s[lifsf] cf}Bf]uLs/0f, ;xsfl/tf, To;sf ;fy} 3/sf] sf};L, 
;8ssf] 5]p 6«flkms l;Ugndf ;d]t pTkfbg ug{fn] ToxfF wfg, ux'F, cfn', uf]ne]F8f, lrof, skf;, 
tf]/Lnufot s[lif ;fdu|L ljZjs} t'ngfdf cToflws dfqfdf pTkfbg x'G5 . ljZj ahf/df %) k|ltzt 
:ofp rLgaf6 g} lgo{ft x'G5, hals bf];|f] :yfgdf /x]sf] cd]l/sfn] :ofp lgo{ftdf ljZj ahf/sf] dfq 
5 k|ltzt :yfg cf]u6]sf] 5 .

ef/tdf s[lif ;xsfl/tfsf] cfGbf]ng, la|l6; pklgj]z tyf p;sf] kf]N;g sDkgLsf] lj?4 rn]sf] 
lyof] . ljz]if u/L cd]l/sfdf cWog u/L kmls{Psf 8f= jlu{; s'l/og tyf ToxfFsf g]tfx¿ aNneefO 
k6]n, df]/f/hL b];fO{sf] kxndf o; k|sf/sf] cfGbf]ng cufl8 a9]sf] lyof] . ;Gf !($& df u'h/ftsf 
ls;fgsf] #)) ln6/ b'w ;Íng u/]/ o; k|sf/sf] cfGbf]ngsf] ;'?jft ul/Psf] lyof] . cd"nsf] 
gfdaf6 ;'? ul/Psf] To; k|sf/sf] s[lif ;xsfl/tfn] clxn] 7'nf 7'nf ax'/fli6«o sDkgLnfO{ ;d]t 6Ss/ 
lbO/x]sf] 5 . ;xsfl/tf l;4fGtnfO{ k"0f{tM sfo{fGjog ub{} o;n] @) k|ltzt cfDbfgL Joj:yfkgdf 
vr{ ub{5 eg] afFsL *) k|ltzt cfDbfgL ls;fgdf g} ljt/0f ub{5 . ef/tdf ;xsf/L Joj:yfkg ug{ 
;g !(%* df National Agricultural Cooperative Marketing Federation of India / NAFED :yfkgf 
u/L s[lif pTkfbg, ljt/0f tyf e08f/0f ug]{ u/]sf] 5 .42 oL ;a} tYoaf6 klg k|i6 x'G5 ls g]kfndf 
klg ;xsf/L tyf ;fd'lxs v]tLsf] dfWodaf6 ls;fgsf] hLjg:t/ ;'wf/ ug{ j}1flgs k4ltsf] ¿kdf 
s[lifdf ;xsfl/tf cfjZos /x]sf] 5 .

s[lif ko{6g

g]kfn ko{6sLo ¿kdf k|z:t ;Defjgf af]s]sf] b]z xf] . oxfFsf] ef}uf]lns agfj6 g} olt ;'Gb/ 
5 ls ko{6sLo b[li6n] s]xL cleofg yfNg] xf] eg] k|z:t pknlAw k|fKt x'g ;Sb5 . cem o;nfO{ 
s[lifl;t hf]8\g] xf] eg] g]kfndf s[lif ko{6gn] ls;fgsf] hLjg:t/df pNn]vgLo ;'wf/ Nofpg 
;lsG5 . s}nfnLsf] l6sfk'/df s]/fv]tL a9\b} uO/x]sf] 5 . s]/fv]tLsf] lar}df agfgf l/;f]6{, 
s0ff{nL gbLdf ¥oflkm\6ª tyf l6sfk'/ kfs{ e|d0f ;a}nfO{ hf]l8lbFbf Tof] 7fpF Pp6f ;'Gb/ s[lif 
ko{6g If]qsf] ¿kdf ljsf; eO/x]sf] 5 . c3{fvfFrLsf] g/kfgLdf ;'Gb/ l/;f]6{ vf]lnlbFbf To;sf] 
jl/kl/sf ls;fgsf] hLjg:t/df k|z:t ;'wf/ cfPsf] 5 . ;nf{xLsf] jfUdtL gu/kflnsfdf /x]sf] 
dfgj lgld{t e/t tfndf ;d]t df5fkfng u/L s[lif ko{6gsf] ¿kdf ljsf; ug{ ;lsG5 . 
Onfdsf] lrof aufgn] ToxfFsf lrof aufgsf ls;fgsf] hLjg:t/df k|z:t ;'wf/ NofPsf] 
5 . o;af6 k|i6 x'G5—s[lif, ko{6g pTkfbgsf] dfqfnfO{ a9fpg] lbzfdf dxTTjk"0f{ cfwf/ xf] . 
/fHo:t/af6 klg Tof] jftfj/0f l;h{gf ug{ ls;fgsf] clwsf/nfO{ ;Ddfg ;+/If0f / ;+jw{gsf] 
nflu yk kxn ug{ cfjZos 5 .

42 National Agricultural Cooperative Marketing Federation of India / NAFED
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lgisif{
cGt/f{li6«o ls;fg g]tf Pldlnofgf] hfk6fn] d]lS;sf]df u/]sf ljb|f]xnfO{ cfh;Ddsf] ;a}eGbf 7'nf] 
/ ljz]if dxTTjk"0f{ e"ld cfGbf]ng dfGg ;lsG5 . o;sf] nflu pgL cfˆgf] hLjg lbg tof/ eP klg 
3';k}7df km:g jf cfTd;dk{0f ug{ eg] /fhL ePgg\ . kl/0ffdtM ;g\ !(!( clk|n !) sf lbg pgsf] 
xTof eof] . To;kZrft\ klg ljZjdf ls;fgsf] cfGbf]ngsf] nx/ qmdzM rNb} cfPsf] 5 . ;f]leot 
;ª\3, lkmlnlkG;, rLg, ef/t / g]kfndf ls;fgsf] clwsf/sf] nflu cfGbf]ngx¿ rNb} cfPsf 5g\ .

g]kfndf ePsf] ls;fgsf] clwsf/sf nflu lj=;+= !*%^ kl5sf] bzsaf6} ;"qkft ePsf] g]kfnsf] e"ld 
clwsf/ cem} klg hf/L g} 5 . k|foM o:tf cfGbf]ng jf ;ª\3if{x¿ e"ldaf6 jl~rt hgtf cfkm}Fn] :jtGq 
¿kdf ;~rfng ub}{ cfPsf] kfOG5 . e"ldaf6 jl~rtx¿ gful/s ;dfhnufotsf txtKsfx¿sf] ;fy 
/ ;dy{gdf @)%! ;fndf yfngL ePsf] df]xL clwsf/sf] nflu e"ld ;ª\3if{ b]zJofkL ¿kdf km}lnof] . 
ul/a hgtfx¿sf] lhljsfsf] ;'lglZrttf, ;fdflhs Gofo / ul/aL lgjf/0fnufotsf e"ld clwsf/sf 
;jfnx¿nfO{ ;Daf]wg ug{ of] cfGbf]ng ;kmn eof] .

k|hftGq :ykgfkZrft\ klg hldGbf/n] ls;fgx¿k|lt u/]sf] lje]b, >dzf]if0f cflbsf sf/0f g]kfnL 
ls;fgx¿n] a]nfa]nfdf cfkmgf] xsclwsf/, ;Ddfg / dof{bfsf] nflu cfGbf]ng/t /xFb} cfPsf x'g\ . /fli6«o 
tyf cGt/f{li6«o sfg'gsf] afah'b\ klg g]kfndf b]lvPsf] lje]b, e]befj, xTof, anfTsf/h:tf 36gfx¿df 
a9LeGbf a9L ls;fg÷kl/jf/sf ;b:ox¿ kg]{ u/]sf 5g\ . To;df klg blnt ls;fg, blnt dlxnf tyf 
afnaflnsfx¿ k|ToIf ¿kdf k|efljt x'Fb} cfPsf 5g\ . o;df k|d'v sf/0fsf] ¿kdf ls;fgx¿n] g]kfn 
;/sf/af6 ;dodf cg'bfgsf] aLp gkfpg', dnvfbsf] ;xh pknAwtf / l;rfOFsf] kof{Kt Joj:yf, 
ahf/ Joj:yfkg cflb gx'g' xf] . To;df klg ;SsnLeGbf gSsnL ls;fgx¿ /fHoaf6 k|fKt s[lif ;]jf, 
;'ljwf, cg'bfg cflbaf6 nfeflGjt x'g k'Ug' xf] . 7fpF, kl/j]z, ;do cflb cg';f/ s[lifsf] cfw'lgsLs/0f 
cflb ljifo klg ;d:of / r'gf}tLsf] ¿kdf b]lvPsf 5g\ . pTkfbg ePsf] sRrf kbfy{sf] e08f/ Ifdtfsf] 
cefj, pTkfbgnfO{ ;xh ahf/ kx'Fr gx'g'sf] sf/0f sd d"Nodf g} cfkmgf] pTkfbg a]Rg'kg]{ afWofTds 
cj:yf 5 . Joj:yf kl/jt{g eP klg ls;fgsf] cj:yf yk bogLo aGb} uPsf] 5 . gubL afnLdf pv' 
ls;fgn] ;dodf lrgL ldnaf6 k};f kfpb}gg\ . b'Uw ls;fg / t/sf/L v]tL ug]{ ls;fgsf] ;fdfgsf] plrt 
d"No 5}g . wfg, ds} cflbdf bfgf gnfUg] ;dodf ;fdfGo aGg k'u]sf 5g\ . kl/0ffdtM s[lif–k|wfg b]zdf 
ls;fgx¿ cfGbf]lnt x'g'sf] ;fy} cfTdxTof / cfTdxTof;Ddsf] k|of; ug{ afWo 5g\ . 

ctM ls;fgsf] clwsf/ /fHoaf6 ;+/If0f / ;+jw{gsf nflu ;}4flGts / Jojxfl/s b'j} kf6f]af6 ;Daf]wg 
ug{ cfjZos 5 . sfg'gsf] lgdf{0f, ;dfog's"n sfg'gsf] ;+zf]wg / To;sf] k|efjsf/L sfof{Gjogn] 
dfq ;dfwfgsf] lgsf; ;Dej b]lvG5 . o;sf] nflu ;an, e/kbf]{ Pjd\ ljZjfl;nf] /fHo ;+/rgfx¿ 
lgdf{0f eO{ ls|ofzLn x'g'kb{5 . ;dod} aLplahg, dn, cg'bfg, tflnd, aLdf cflbsf] Joj:yf ;fy} 
pTkfbgsf] bL3{sfnLg ahf/ Joj:yfkg ug{ ;s]sf] v08df s[lifn] ult lng ;S5 . ls;fgsf] cfly{s 
l:ylt dha't eg]sf] /fHo ;d[4 x'b} hfg' xf] . oL kIfnfO{ dWogh/ u/L ls;fgsf] clwsf/nfO{ tLg} 
txsf ;/sf/af6 ljz]if ;Daf]wg ug{ l9nfO eO;s]sf] x'Fbf o;tkm{ Wofg lbO{ s[lifdf cfw'lgsLs/0f / 
oflGqsLs/0fdfkm{t d'n'snfO{ ;d[l4tkm{ n}hfg'kg]{ jt{dfg cfjZos tf xf] . 


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The Right to be forgotten: A Fundamental Human 
Right for the Digital Age

Dr. Newal Chaudhary

Abs tract

The proliferation of digital technologies and online data has challenged traditional privacy 
norms, giving rise to the “right to be forgotten" - a critical issue balancing individual privacy, 
data protection, and freedom of expression. This in-depth article holis tically examines 
the complexities surrounding this fundamental right, analyzing its legal foundations, 
implementation challenges, and the delicate balance between safeguarding personal autonomy 
and preserving free information flow. Tracing the right's evolution from conception to global 
recognition, the article deeply explores the European Union's groundbreaking General 
Data Protection Regulation (GDPR) and its robus t framework for the right to be forgotten. 
It critically assesses the inherent tensions between privacy and free speech principles, 
weighing individual, business, government and societal interes ts through case s tudies and 
scholarly analysis. Moreover, the article inves tigates the technological, operational and 
jurisdictional hurdles faced by online platforms and data controllers in complying with data 
removal reques ts. Emphasizing transparency and fair procedures, it examines identifying 
legitimate claims amids t data volumes, s torage sys tems and potential impacts on his torical 
records. Drawing from a comprehensive range of real-world precedents and bes t practices, 
this article provides unparalleled insights into the right's global ramifications across sectors 
and discourses on harmonizing data protection with free speech principles. Ultimately, as 
an authoritative resource, it underscores the right to be forgotten's profound significance 
as a fundamental human right, while acknowledging the nuanced complexities inherent in 
realizing it in our evolving digital landscape.

Keywords: Right to be forgotten, Data privacy, online data protection, General Data Protection 
Regulation, Freedom of expression. 

I. Introduction to the Right to be Forgotten : 
Imagine a world where a youthful mis take, a minor transgression from years ago, follows you 
relentlessly. With a single click, it resurfaces, cas ting a long shadow over your present and future. 
This is the chilling reality for many in the digital age, where information persis ts indefinitely, 
accessible to anyone with an internet connection. The internet, once celebrated as a liberator 
of information, has become a double-edged sword. While it empowers us with unprecedented 
knowledge and connection, it also creates a vas t, unforgiving digital archive of our lives. This ever-
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present pas t is where the concept of the “right to be forgotten" emerges as a powerful and potentially 
transformative idea. It grants individuals the ability to reclaim control of their online narratives, 
to push back agains t the relentless tide of information that can unfairly define them. At its core, 
the right to be forgotten is a fundamental human right for the digital age, a necessary safeguard 
for our privacy, dignity, and the possibility of personal growth. The digital age has unlocked the 
ability to archive, interconnect and transmit data globally. As of 2022, billion people worldwide 
have internet access, while global internet traffic exceeds 100 GB/s. Platforms like search engines 
and social media thrive on maximizing user engagement through personalized profiling based 
on an ever-expanding trove of personal data. Once online, such data attains near-permanence 
and visibility irrespective of individual wishes, with privacy implications unforeseeable during 
initial disclosure1. The “Right to be forgotten" lets people ask search engines and others to remove 
outdated or irrelevant personal information, especially if it hurts their reputation or job chances2.

The “right to be forgotten" can be unders tood by dissecting its three key components:

a. The Right: In this context, “right" refers to a legal entitlement or a jus tified claim. The 
right to be forgotten sugges ts that individuals have a legitimate power to influence how 
their personal information is handled online.

b. To be forgotten: Here, “forgotten" doesn't mean complete erasure from exis tence. Ins tead, 
it implies a limitation on the accessibility of certain personal information in online searches 
and directories.

 Not total deletion: Information might s till exis t with the original source (e.g., a 
news outlet) but wouldn't be easily discoverable through search engines.

 Accuracy matters: Inaccurate or outdated information is a prime candidate for 
removal under the right to be forgotten.

 Context is key: Information deemed irrelevant or no longer in the public interes t 
could be delis ted from search results.

c. The Scope: This refers to the specific types of information or situations where the right to 
be forgotten might apply. It's not a blanket right to erase everything online about you.

In general terms the right to be forgotten empowers individuals to reques t the removal of certain 
personal information from search engine results and potentially other online platforms3. The 
digital revolution has fundamentally altered the landscape of personal privacy. The ubiquity of 
the internet, social media platforms, and online services has created a vas t digital footprint for 
individuals, often without their explicit consent or control. Personal data, once shared or published 
online, can persis t indefinitely, leaving a trail that can be difficult, if not impossible, to erase or 

1 Rijal, S. (2024, March 4). Ensuring the right to be forgotten. The Kathmandu Post. Retrieved from https://kathmandupost.
com/columns/2024/03/04/ensuring-the-right-to-be-forgotten

2 Chaudhary, B, (2024, March 4). The right to be forgotten: What does it mean for search engines and the public?. Retrieved from 
https://english.deshsanchar.com/the-right-to-be-forgotten-what-does-it-mean-for-search-engines-and-the-public/

3 Chaudhary, Supra Note 3 
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contain. This persis tent digital trail poses significant risks to individual privacy and autonomy. 
Information that may have been relevant or appropriate in a specific context can take on new 
meanings and implications when viewed through a different lens or at a different point in time. 
Outdated or irrelevant personal data can be used to make judgments, decisions, or assumptions 
about an individual, potentially leading to adverse consequences in various aspects of their lives, 
such as employment, relationships, or social s tanding. The right to be forgotten, also known as the 
right to erasure, is a concept that grants individuals the ability to reques t the removal or delinking 
of personal information from online platforms and search engines under certain circums tances. 
It recognizes that individuals should have control over their personal data and the power to limit 
the dissemination of information that is inaccurate, irrelevant, or no longer serves a legitimate 
purpose. This right aims to s trike a balance between an individual's right to privacy and the 
public's right to access information. It acknowledges that while the free flow of information is 
essential in a democratic society, there are ins tances where the preservation of personal autonomy 
and dignity should take precedence over the perpetual availability of certain types of personal 
data.

II. Methodology: 
This comprehensive research article on “The Right to be Forgotten: A Fundamental Human Right 
for the Digital Age" is based primarily on doctrinal research, employing a multidisciplinary 
approach to examine the subject matter. The methodology involved an extensive review of 
various sources beyond solely relying on legal doctrines and jurisprudence. The research process 
commenced with a thorough analysis of relevant websites and online resources that provide in-
depth discussions and analyses on the right to be forgotten. These included authoritative websites 
of legal experts, privacy advocates, civil society organizations, and technology platforms, offering 
diverse perspectives on the topic. Furthermore, government official documents, reports, and policy 
papers from various jurisdictions were carefully reviewed and incorporated into the research. 
Particular emphasis was placed on examining the European Union's General Data Protection 
Regulation (GDPR) and its robus t framework for implementing the right to be forgotten within 
the EU. In addition to online resources and official documents, the research drew upon a wide 
range of academic literature, scholarly articles, and expert analyses from multiple disciplines, 
including law, technology, data privacy, and digital ethics. This interdisciplinary approach was 
crucial in gaining a comprehensive unders tanding of the theoretical foundations, his torical 
context, and various philosophical and ethical considerations surrounding this emerging concept. 
To complement the doctrinal sources, relevant case s tudies, judicial rulings, and legal precedents 
were analyzed, with a particular focus on the landmark case of Google Spain v AEPD, which 
played a pivotal role in the recognition of the right to be forgotten within the European Union. 
Moreover, the research process involved a comparative analysis of the global landscape, exploring 
the varying approaches and legal frameworks adopted by different jurisdictions regarding the right 
to be forgotten. This cross-border examination highlighted the need for international cooperation, 
harmonization of s tandards, and the development of bes t practices to ensure consis tent and 
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effective implementation of this fundamental right. Throughout the research process, a critical and 
analytical approach was maintained, allowing for the identification of key challenges, debates, and 
controversies surrounding the right to be forgotten. This enabled the development of a nuanced 
and balanced perspective, acknowledging the complexities and trade-offs involved in reconciling 
individual privacy rights with other fundamental principles, such as freedom of expression and 
access to information. The author has followed the American Psychological Association (APA) 
citation s tyle for all references and sources used in this article, ensuring proper attribution and 
adherence to academic s tandards. 

III. Origins and Legal Foundations: 
The concept of the right to be forgotten has its roots in the broader principles of privacy 
and data protection, which have been recognized as fundamental human rights in various 
international legal ins truments and national legislations. However, the specific articulation and 
legal recognition of this right arose from the challenges posed by the digital age and the need 
to address the potential misuse and abuse of personal data in the online realm. The origins of 
the right to be forgotten can be traced back to the early 2000s when legal scholars and privacy 
advocates began to raise concerns about the permanence of online data and its implications for 
individual privacy. This concept evolved through various legal developments, particularly in 
Europe, where it gained recognition. Initially discussed by Spanish legal scholars, the right to be 
forgotten was seen as an “atypical assumption" that gradually emerged through Spanish courts 
and legislation, drawing from EU Privacy Directive and domes tic data protection laws4. While 
this right is recognized in Europe, it is not acknowledged in the United S tates, where courts 
have emphasized the importance of free expression over the right to be forgotten5. Various 
legal cases and judgments laid the groundwork for the recognition of this right. For ins tance, 
in 2006, the Spanish Data Protection Agency (AEPD) received a complaint from a Spanish 
citizen agains t Google, reques ting the removal of links to outdated information about a debt he 
had long since paid off6. This case eventually made its way to the European Court of Jus tice 
(ECJ), leading to a landmark ruling in 2014 that es tablished the right to be forgotten within 
the European Union. The case of Google Spain v AEPD (Agencia Española de Protección 
de Datos) was a pivotal moment in the evolution of the right to be forgotten7. In this case, the 
ECJ ruled that individuals have the right to reques t search engines to remove links to personal 
information that is “inadequate, irrelevant or no longer relevant, or excessive" in relation to 
the purpose of data processing. The court's decision recognized that an individual's right to 
privacy and data protection could, in certain circums tances, override the public's right to access 
information. It es tablished that search engines, as data controllers, have a responsibility to 
4 Abirl, Sanchex, P, Lipton, D., Jaxqueline, The Right to be Forgotten: Who decides what the world forgets. Retrieved from : 

https://uknowledge.uky.edu/cgi/viewcontent.cgi?article=1074&context=klj
5 Hudson Jr., D. L. (n.d.). Right to be forgotten. The First Amendment Encyclopedia. Retrieved from https://fi rstamendment.

mtsu.edu/article/right-to-be-forgotten/
6 Google. (n.d.). Right to Be Forgotten request form. Retrieved from https://reportcontent.google.com/forms/rtbf
7 Electronic Privacy Information Center. (n.d.). Right to be Forgotten. Retrieved from https://archive.epic.org/privacy/right-to-

be-forgotten
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evaluate reques ts for delinking personal data and to s trike a fair balance between individual 
privacy rights and the public interes t. This ruling had far-reaching implications, not only within 
the European Union but also globally, as it set a precedent for other jurisdictions to consider 
and adopt similar principles regarding the right to be forgotten. While the European Union 
has been a trailblazer in data protection and the right to be forgotten, other jurisdictions have 
also recognized and implemented similar principles, albeit with varying interpretations and 
approaches. In 2015, the Russian Federation adopted the "Right to be forgotten" law, granting 
individuals the right to reques t the removal of search engine links to inaccurate or irrelevant 
personal information8. Similarly, in India in the case of Puttaswamy v. Union of India16, the 
Supreme Court recognized the ‘Right to be forgotten' as part of the Right to life under Article 
219. However, the interpretation and implementation of this right have not been uniform across 
different jurisdictions. The global landscape of the right to be forgotten remains a patchwork 
of varying legal frameworks and interpretations, reflecting the complex interplay between 
individual privacy rights, freedom of expression, and the preservation of public interes t 
information.

IV. The EU's General Data Protection Regulation (GDPR): 
The European Union's General Data Protection Regulation (GDPR) s tands as a landmark legal 
framework that has firmly es tablished the right to be forgotten as a fundamental principle within 
the EU's jurisdiction. Adopted in 2016 and enforceable since 2018, the GDPR has set a new 
s tandard for data protection and privacy rights, with far-reaching implications for individuals, 
businesses, and online platforms operating within the EU or handling the personal data of 
EU citizens. The right to privacy is part of the 1950 European Convention on Human Rights, 
which s tates, "Everyone has the right to respect for his private and family life, his home and his 
correspondence." From this basis, the European Union has sought to ensure the protection of 
this right through legislation. As technology progressed and the Internet was invented, the EU 
recognized the need for modern protections. So in 1995 it passed the European Data Protection 
Directive, es tablishing minimum data privacy and security s tandards, upon which each member 
s tate based its own implementing law. But already the Internet was morphing into the data 
Hoover it is today. In 1994, the firs t banner ad appeared online. In 2000, a majority of financial 
ins titutions offered online banking. In 2006, Facebook opened to the public. In 2011, a Google 
user sued the company for scanning her emails. Two months after that, Europe's data protection 
authority declared the EU needed “a comprehensive approach on personal data protection" and 
work began to update the 1995 directive. The GDPR entered into force in 2016 after passing 
European Parliament, and as of May 25, 2018, all organizations were required to be compliant10. 
The GDPR is a comprehensive regulation that governs the collection, processing, and s torage 
of personal data within the European Union. It aims to s trengthen individuals' control over 

8 Russia signs controversial “Right to Be Forgotten" bill into law. Data Protection Report. Retrieved from https://www.
dataprotectionreport.com/2015/07/russia-signs-controversial-right-to-be-forgotten-bill-into-law/ 

9 Manupatra. (n.d.). Right to be forgotten. Retrieved from https://articles.manupatra.com/article-details/Right-to-be-forgotten
10 GDPR.EU. (n.d.). What is GDPR? Retrieved from https://gdpr.eu/what-is-gdpr/
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theirpersonal information and ensure that organizations handle data in a transparent, secure, and 
accountable manner. One of the core principles of the GDPR is the recognition of data protection 
as a fundamental human right. The regulation emphasizes the importance of individual consent, 
purpose limitation, data minimization, and accountability when processing personal data.

Provisions on the Right to be forgotten:

The GDPR enshrines the right to be forgotten, also known as the right to erasure, as a key 
element of its data protection framework. Article 17 of the regulation grants individuals the right 
to reques t the erasure of their personal data from data controllers under certain circums tances, 
including:

 When the personal data is no longer necessary for the purposes for which it was 
collected or processed.

 When the individual withdraws their consent for the processing of their personal data.
 When the personal data has been unlawfully processed.
 When the personal data mus t be erased to comply with a legal obligation under EU 

law or the law of a Member S tate.

The GDPR also obliges data controllers to take reasonable s teps to inform other controllers or 
processors processing the personal data about the erasure reques t, ensuring that the individual's 
right to be forgotten is respected across multiple platforms and sys tems. The GDPR es tablishes 
s trict rules and mechanisms for the implementation and enforcement of the right to be forgotten. 
Data controllers are required to have clear and transparent procedures in place to handle 
erasure reques ts from individuals. They mus t also ensure that personal data is securely deleted 
or anonymized when reques ted, taking into account the available technology and the cos t of 
implementation. Moreover, the GDPR empowers data protection authorities in each Member 
S tate to monitor compliance and impose significant fines and penalties for violations. These fines 
can reach up to €20 million or 4% of a company's global annual revenue, whichever is higher, 
emphasizing the EU's commitment to ensuring the effective implementation of the right to be 
forgotten and other data protection principles11. The GDPR has set a global benchmark for data 
protection and privacy regulations, influencing and shaping legislation in other jurisdictions. Its 
comprehensive provisions on the right to be forgotten have provided a robus t legal foundation for 
individuals to assert control over their personal data and demand accountability from organizations 
handling their information.

V. Reconciling Privacy and Free Expression: 
While the right to be forgotten aims to protect individual privacy and data protection, its 
implementation has raised concerns about potential conflicts with the fundamental principles 
of freedom of expression and the public's right to access information. S triking the appropriate 

11 GDPR-info.eu. (n.d.). Article 17 GDPR – Right to erasure (‘right to be forgotten'). Retrieved from https://gdpr-info.eu/art-17-
gdpr/
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balance between these competing rights and interes ts has been a subject of intense debate and 
scrutiny, requiring careful consideration and nuanced approaches.

a. Balancing Individual Privacy and Free Speech:

The inherent tension between individual privacy and freedom of expression lies at the heart of the 
debate surrounding the right to be forgotten. On one hand, individuals have a legitimate expectation 
of privacy and control over their personal data, particularly when it comes to information that is 
no longer relevant, accurate, or serves a legitimate purpose. On the other hand, the free flow 
of information and the ability to access and disseminate information are essential pillars of a 
democratic society and the freedom of expression enshrined in various human rights ins truments. 
This tension raises complex ques tions about where to draw the line and how to balance these 
competing rights. While the right to be forgotten aims to protect individuals from the perpetual 
availability of personal data that may harm their reputation or privacy, there is a risk that overly 
broad or unchecked applications of this right could lead to censorship, the erasure of his torical 
records, and the suppression of information that may be in the public interes t.

b. Public Interes t Considerations and Exceptions:

To address these concerns, legal frameworks and judicial interpretations have recognized the need 
for exceptions and limitations to the right to be forgotten when there is a legitimate public interes t 
at s take. These exceptions often revolve around the following considerations:

 Freedom of expression and information: The right to be forgotten may be limited 
when it conflicts with the fundamental rights of freedom of expression and the 
dissemination of information in the public interes t, such as news reporting, academic 
research, or artis tic expression.

 Public figures and public interes ts: Individuals who hold positions of public trus t 
or prominence, such as politicians, celebrities, or public figures, may face higher 
thresholds for the removal of personal information due to the heightened public 
interes t in their activities and conduct.

 His torical significance: Information that has significant his torical value or 
contributes to the preservation of collective memory may be exempt from erasure 
reques ts to protect the integrity of his torical records and ensure access to information 
for research and educational purposes.

 Legal obligations: In some cases, the retention of personal data may be necessary 
to comply with legal obligations, such as law enforcement inves tigations, legal 
proceedings, or regulatory requirements.

These public interes t considerations and exceptions aim to s trike a balance between individual 
privacy rights and the broader societal interes ts in preserving freedom of expression, access to 
information, and the preservation of his torical records.
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c. Legal Analysis:

Various legal cases and judicial rulings have grappled with the intricate task of reconciling privacy and 
freedom of expression in the context of the right to be forgotten. These cases offer valuable insights 
into the nuanced considerations and legal analyses involved in s triking the appropriate balance. For 
example, in the landmark case of Google Spain v AEPD, the European Court of Jus tice recognized 
that the right to be forgotten is not absolute and mus t be balanced agains t other fundamental rights, 
such as freedom of expression and information12. The court emphasized that a fair balance should 
be s truck between the legitimate interes ts of the individual and the public's interes t in accessing 
information, particularly when the information relates to public figures or matters of public concern. 
These and other legal precedents highlight the complex interplay between individual privacy rights 
and freedom of expression, emphasizing the need for a nuanced and contextual approach that weighs 
the specific circums tances and societal implications of each case.

VI. Implementation Obs tacles and Challenges: 
While the legal frameworks and principles surrounding the right to be forgotten have been 
es tablished, the practical implementation of this right has faced numerous obs tacles and challenges. 
These challenges s tem from the complexities of the digital landscape, the sheer volume of data 
involved, and the intricate balancing act required to reconcile competing interes ts and rights.

a. Technological and Operational Hurdles:
One of the mos t significant challenges in implementing the right to be forgotten lies in the 
technological and operational hurdles faced by online platforms, search engines, and data 
controllers. The sheer volume of data involved and the intricacies of data s torage, retrieval, 
and processing sys tems pose formidable obs tacles. Online platforms and search engines mus t 
develop robus t mechanisms to identify, verify, and act upon legitimate reques ts for data removal 
or delinking. This process involves complex algorithms, data indexing techniques, and the ability 
to dis tinguish between different types of personal data and contexts. Furthermore, the effective 
implementation of the right to be forgotten may require the development of new technologies 
and sys tems for securely and permanently deleting or anonymizing personal data across multiple 
platforms, databases, and caching sys tems. This can be a resource-intensive endeavor, especially 
for smaller organizations or those with legacy data sys tems.

b. Territorial and Jurisdictional Issues:
Another significant challenge arises from the territorial and jurisdictional limitations of the right 
to be forgotten. While legal frameworks like the GDPR apply within the European Union, their 
extraterritorial reach is limited, creating potential inconsis tencies and conflicts across different 
jurisdictions. Online platforms and search engines may comply with data erasure reques ts within 
the EU but continue to display the same information in other jurisdictions where different legal 
frameworks or interpretations apply. This inconsis tency raises ques tions about the effectiveness 
12 Carter-Ruck. (n.d.). Google v Spain: EU backs right to be forgotten. Retrieved from https://www.carter-ruck.com/blog/google-

v-spain-eu-backs-right-to-be-forgotten/
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and enforcement of the right to be forgotten on a global scale, as personal data can s till be accessed 
and disseminated elsewhere. Additionally, the cross-border flow of data and the decentralized 
nature of the internet add further complexities, making it difficult to ensure the complete removal 
or delinking of personal information from all potential sources and platforms worldwide.

c. Assessing Data Relevance for Removal:

A crucial aspect of implementing the right to be forgotten is determining what cons titutes 
“irrelevant13, " “outdated14, " or “excessive15" personal data that should be subject to removal 
or delinking. This assessment often involves subjective and contextual considerations, making 
it challenging to es tablish clear and consis tent criteria. Data controllers mus t carefully evaluate 
the specific circums tances of each reques t, weighing factors such as the nature and sensitivity of 
the personal data, the purpose for which it was collected, the potential impact on the individual's 
privacy and reputation, and the public interes t considerations outlined in legal frameworks and 
judicial interpretations. This evaluation process can be complex and resource-intensive, requiring 
specialized expertise and careful consideration of the nuances and implications of each case. 
Inconsis tencies or oversights in this assessment process could lead to either an overreach in 
data removal, potentially infringing on freedom of expression and access to information, or an 
underreach, failing to adequately protect individuals' privacy rights.

VII. Responsibilities of Online Platforms: 
a. Compliance with Removal Reques ts: 

A fundamental responsibility of online platforms and search engines is to es tablish and maintain 
robus t mechanisms for handling and processing reques ts for data removal or delinking in accordance 
with the legal frameworks and principles governing the right to be forgotten. These mechanisms 
should include clear and transparent procedures for individuals to submit reques ts, as well as 
dedicated teams or personnel responsible for evaluating the legitimacy and merits of each reques t. 
Platforms mus t ensure that these processes are efficient, responsive, and adhere to theprescribed 
timelines for data erasure or delinking outlined in applicable regulations. Furthermore, online 
platforms and search engines mus t implement technical measures to effectively remove or delis t 
personal data from their sys tems, databases, and search indexes when a legitimate reques t is 
approved. This may involve deploying advanced algorithms, data scrubbing techniques, and 
robus t caching and indexing protocols to ensure the comprehensive removal of targeted personal 
data across all relevant platforms and services.
13 Irrelevant refers to personal information that has no connection to someone's current life or situation. Think of it as details 

that are not useful for understanding who they are today. Examples include outdated contact information, past hobbies you no 
longer pursue, or irrelevant details collected during online interactions. 

14 Outdated means personal information that was once accurate but is no longer current. It refl ects a past situation and doesn't 
accurately portray the present. This could be expunged criminal records, fi nancial information about settled debts, or old news 
articles. 

15 Excessive refers to an unnecessary amount of personal data collected or stored. It's information that goes beyond what's truly 
needed for a specifi c purpose. Examples include extensive location tracking data, detailed information collected that's not 
required for transactions, or large data sets with minimal user control over collection. 
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b. Transparent and Fair Procedures:

Transparency and fairness are essential principles that mus t guide the processes and procedures 
adopted by online platforms and data controllers in handling reques ts related to the right to be 
forgotten. These entities have a responsibility to provide clear and accessible information to 
individuals regarding their data protection rights, the processes for submitting reques ts, and the 
criteria used for evaluating and deciding upon such reques ts. Online platforms should es tablish 
well-defined and publicly available policies outlining their approach to data removal reques ts, 
including the specific circums tances under which personal data may be eligible for erasure or 
delinking. These policies should be regularly reviewed and updated to reflect evolving legal 
interpretations, technological advancements, and bes t practices in the field of data protection. 
Additionally, online platforms mus t ensure that their decision-making processes are fair, impartial, 
and free from bias or undue influence. Individuals should have the right to appeal decisions and 
seek recourse through es tablished mechanisms, such as independent review boards or regulatory 
authorities, in cases where they believe their reques ts have been improperly denied or handled.

c. Debates and Controversies:

The responsibilities and actions of online platforms concerning the right to be forgotten have 
been the subject of ongoing debates and controversies. Critics have raised concerns about the 
potential for censorship, the suppression of information, and the erosion of freedom of expression 
if online platforms wield excessive power in determining what information should be removed 
or delis ted. There have been ins tances where online platforms have faced criticism for either 
being too res trictive in their interpretation of the right to be forgotten, leading to the removal of 
information deemed to be in the public interes t, or conversely, for being too lenient and failing 
to adequately protect individuals' privacy rights. These debates highlight the need for ongoing 
dialogue, transparency, and accountability mechanisms to ensure that online platforms s trike the 
appropriate balance between respecting individual privacy rights and upholding the principles of 
freedom of expression and access to information.

VIII. Global Landscape and Cross-Border Considerations: 
The implementation and enforcement of the right to be forgotten have been shaped by a diverse 
and evolving global landscape, with varying approaches and interpretations across different 
jurisdictions. As personal data transcends geographical borders in the digital age, cross-border 
considerations and the need for international cooperation have become increasingly critical in 
addressing the complexities surrounding this fundamental right. 

a. Varying Approaches Across Countries:

While the European Union has been a pioneer in es tablishing the right to be forgotten through the 
GDPR, other regions and countries have adopted different s tances and legal frameworks regarding 
this issue. The United S tates, for ins tance, has been more cautious in embracing the right to be 
forgotten, citing concerns over potential conflicts with the Firs t Amendment and the principles 
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of free speech and freedom of expression16. In contras t, countries like Russia, Brazil, and several 
Asian nations like India have implemented varying degrees of data protection regulations that 
incorporate elements of the right to be forgotten, though their interpretations and enforcement 
mechanisms may differ from the EU's approach. This patchwork of varying legal frameworks 
and interpretations has created challenges for multinational organizations and online platforms 
that operate across multiple jurisdictions. They mus t navigate a complex web of compliance 
requirements, potentially leading to inconsis tencies in the application of the right to be forgotten 
and the treatment of personal data across different regions.

b. Need for International Cooperation:

The cross-border nature of personal data flows and the global reach of online platforms and 
services highlight the need for greater international cooperation and harmonization of legal 
frameworks related to the right to be forgotten. As individuals' personal data can be accessed, 
processed, and s tored across multiple jurisdictions, a fragmented and inconsis tent approach to 
data protection and privacy rights can undermine the effectiveness of these rights and create legal 
uncertainties for both individuals and businesses. International cooperation efforts should focus 
on developing common principles, s tandards, and bes t practices for the implementation of the 
right to be forgotten. This could involve the es tablishment of multilateral agreements, treaties, 
or frameworks that facilitate cross-border data protection and enable the consis tent application 
of privacy rights across different jurisdictions. Furthermore, international cooperation can fos ter 
the sharing of bes t practices, technological solutions, and regulatory approaches among nations, 
enabling a more coordinated and effective response to the challenges posed by the digital age and 
the protection of personal data.

c. Impact on Businesses and Data Flows:

The global landscape of the right to be forgotten and the varying legal frameworks across different 
jurisdictions have significant implications for businesses and the flow of data across borders. 
Multinational organizations mus t navigate a complex web of compliance requirements, potentially 
leading to increased operational cos ts, legal risks, and barriers to cross-border data transfers. 
Companies operating in multiple jurisdictions may face situations where they are required to 
comply with conflicting legal obligations or interpretations of the right to be forgotten. For ins tance, 
a company may be required to remove personal data from its sys tems in one jurisdiction while 
being obligated to retain the same data in another jurisdiction due to different legal requirements 
or interpretations. These challenges can create significant uncertainties and risks for businesses, 
potentially hindering innovation, limiting access to global markets, and disrupting the free flow 
of data across borders. To mitigate these risks, businesses mus t implement robus t data governance 
frameworks, seek legal counsel, and s tay informed about the evolving legal landscapes in the 
jurisdictions where they operate. Moreover, the impact on cross-border data flows and the potential 
for fragmentation of the digital ecosys tem highlight the need for international cooperation and the 

16 University of Washington. (n.d.). The right to be forgotten: coming to america? Retrieved from https://digitalcommons.law.
uw.edu/wlr/vol93/iss1/5/
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development of harmonized legal frameworks that s trike a balance between protecting individual 
privacy rights and enabling the responsible and secure flow of data across borders.

IX. Case S tudies17: 
There have been several notable cases related to the right to be forgotten in different countries, 
each with its own outcomes and implications: 

a) Google Spain SL and Google Inc. v. Spanish Data Protection Agency and Mario 
Cos teja González (2014): This case involved a Spanish citizen who reques ted that 
Google remove links to an old newspaper article that contained information about 
a debt he had settled years ago. The Spanish Data Protection Agency rejected the 
reques t, but the European Court of Jus tice ruled in favor of Cos teja González, s tating 
that individuals have the right to reques t the removal of search engine links that are 
“inadequate, irrelevant or no longer relevant, or excessive." The court also held that 
search engines are responsible for the processing of personal data and mus t remove 
links when reques ted, unless there are overriding reasons for them not to do so. The 
outcome of this case had significant implications for individuals' right to privacy and 
the responsibilities of search engines. It es tablished that individuals have the right to 
reques t the removal of search engine links that contain outdated or irrelevant personal 
information, and that search engines have a duty to process personal data responsibly 
and respect individuals' privacy rights.

b) Max Mosley v. Google LLC (2018): Max Mosley, the former president of the Fédération 
Internationale de l'Automobile (FIA), reques ted that Google remove links to news articles 
that contained allegations about his private life. Mosley argued that the articles contained 
inaccurate information and were no longer relevant. However, the UK High Court ruled 
agains t Mosley, s tating that the articles were of public interes t and that the right to freedom 
of expression outweighed Mosley's right to privacy. The outcome of this case highlighted 
the challenges of balancing privacy and freedom of expression. While individuals have the 
right to reques t the removal of links that contain outdated or inaccurate information, this 
right may be limited by the public interes t in the information.

c) Google LLC v. CNIL (2019): In this case, the French data protection authority, the 
Commission Nationale de l'Informatique et des Libertés (CNIL), fined Google for failing 
to comply with the right to be forgotten. The CNIL argued that Google had not applied the 
right to be forgotten globally, but had only removed links from search engine results in 
the EU. Google argued that applying the right to be forgotten globally would violate the 
principle of freedom of expression. The outcome of this case demons trated the challenges 
of applying the right to be forgotten globally. While individuals have the right to reques t the 
removal of links from search engine results, this right may conflict with the right to freedom 

17 Chaudhary, N. (2022). The right to be forgotten in Nepal: Balancing the individuals' right to privacy and freedom of expression. 
In Nepal Bar Council Journal, p. 123. 
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of expression, and may be difficult to enforce globally. Overall, these cases demons trate the 
complexities and challenges of balancing privacy and freedom of expression, and the need 
for a comprehensive legal framework that addresses these challenges in a fair and effective 
manner. In Nepal there is no any notable cases which can relate which right to be forgotten, 
as there is no any draft bill of right to be forgotten.

X. Forging a Balanced Approach:
Navigating the complexities surrounding the right to be forgotten requires a nuanced and balanced 
approach that thoughtfully weighs the legitimate interes ts and rights of all s takeholders involved. 
This includes individuals seeking to protect their privacy, online platforms and businesses 
responsible for data processing, governments and regulatory bodies, and society as a whole.

a) Principles for Effective Implementation:

To effectively implement the right to be forgotten and s trike the appropriate balance between 
competing interes ts, several key principles should be adhered to:

 Proportionality: The application of the right to be forgotten should be proportionate to 
the legitimate aims and purposes it seeks to achieve. Decisions regarding data removal or 
delinking should be based on a careful weighing of the individual's privacy rights agains t 
other fundamental rights and public interes ts.

 Transparency and Accountability: Online platforms, data controllers, and regulatory 
bodies should operate with transparency and accountability, providing clear and accessible 
information about their processes, criteria, and decision-making mechanisms related to the 
right to be forgotten.

 Due Process and Appeals: Individuals should have access to fair and impartial procedures 
for submitting and appealing reques ts related to the right to be forgotten. Robus t mechanisms 
for independent review and redress should be es tablished to ensure the protection of 
individual rights and the resolution of disputes.

 Context and Relevance: The assessment of personal data relevance and the determination 
of what cons titutes “excessive" or “outdated" information should be based on a contextual 
analysis that considers the specific circums tances, purposes, and potential impacts of the 
data in ques tion.

 International Cooperation: Given the global nature of the digital ecosys tem and cross-
border data flows, international cooperation and the harmonization of legal frameworks are 
crucial for ensuring the consis tent and effective implementation of the right to be forgotten 
across jurisdictions.

b) Safeguarding Free Speech and Public Interes t:

While upholding the right to be forgotten, it is imperative to safeguard the fundamental principles 
of freedom of expression and the dissemination of information that serves the public interes t. 
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This can be achieved through carefully crafted exceptions and limitations that s trike a balance 
between individual privacy rights and the broader societal interes ts in accessing and preserving 
information.

Such exceptions may include, but are not limited to:

 Freedom of expression and journalism: Exemptions for news reporting, academic 
research, and artis tic expression that serve the public interes t and contribute to the free 
flow of information and ideas.

 Public figures and matters of public concern: Higher thresholds for the removal of 
personal data related to public figures or matters of significant public interes t, ensuring that 
information vital to public discourse and accountability is preserved.

 His torical and archival records: Protections for data and information that hold significant 
his torical or cultural value, enabling the preservation of collective memory and ensuring 
access to his torical records for research and educational purposes.

 Legal and regulatory requirements: Provisions that allow for the retention of personal 
data when necessary for compliance with legal obligations, law enforcement inves tigations, 
or regulatory requirements in the public interes t.

c) Promoting Transparency and Accountability:

Fos tering transparency and accountability mechanisms is crucial for ensuring the fair and balanced 
implementation of the right to be forgotten. This can be achieved through:

 Public Reporting and Audits: Online platforms, data controllers, and regulatory bodies 
should regularly publish reports and undergo independent audits to provide insights into 
their processes, decisions, and the overall impact of the right to be forgotten on individual 
privacy and public interes ts.

 Multi-s takeholder Engagement: Ongoing dialogue and engagement with various 
s takeholders, including civil society organizations, privacy advocates, indus try 
representatives, legal experts, and government agencies, can help shape policies and bes t 
practices that balance competing rights and interes ts.

 Independent Oversight: The es tablishment of independent oversight bodies or review 
boards can help ensure impartial and objective decision-making processes, providing a 
check on potential abuses or overreaches in the application of the right to be forgotten.

 Public Awareness and Education: Efforts should be made to raise public awareness and 
promote education about the right to be forgotten, its implications, and the processes for 
exercising and protecting individual privacy rights in the digital age.

By adhering to these principles and promoting transparency and accountability, s takeholders 
can work towards a balanced and effective implementation of the right to be forgotten, one that 
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respects individual privacy while upholding fundamental rights and serving the broader public 
interes t.

XI. Fundamental Human right for Digital Age: 
The advent of the digital age has brought about unprecedented transformations in the way we 
live, work, and interact with the world around us. The ubiquity of the internet, social media 
platforms, and online services has revolutionized global connectivity, information sharing, and 
access to knowledge. However, this unprecedented technological progress has also given rise 
to new challenges and risks, particularly in the realm of individual privacy and data protection. 
In this digital landscape, where personal data is cons tantly generated, shared, and s tored online, 
the right to be forgotten has emerged as a fundamental human right – a vital safeguard agains t 
the potential misuse and abuse of personal information, and a bulwark agains t the erosion of 
individual autonomy and dignity.

The Erosion of Privacy in the Digital Age: 

The digital age has ushered in an era of unparalleled data collection and dissemination. Every 
online interaction, social media pos t, and digital footprint contributes to the vas t repository 
of personal information that exis ts on the internet. This data trail, once created, can persis t 
indefinitely, leaving individuals vulnerable to potential privacy violations, reputational harm, and 
the misuse of their personal information. The persis tence of online data poses significant risks 
to individual autonomy and self-determination. Outdated or irrelevant personal information can 
be used to make judgments, decisions, or assumptions about an individual, potentially leading 
to adverse consequences in various aspects of their lives, such as employment, relationships, or 
social s tanding.

Reclaiming Control and Autonomy:

The right to be forgotten empowers individuals to reclaim control over their personal narratives 
and digital identities. By providing a legal framework for individuals to reques t the removal 
or delinking of personal information from online platforms and search engines, this right 
acknowledges the importance of personal autonomy and the need to protect individuals from 
the perpetual exposure of their personal data. This fundamental right recognizes that individuals 
should have the ability to shape their digital identities and narratives without being indefinitely 
tethered to information that may be inaccurate, irrelevant, or no longer serves a legitimate purpose. 
It represents a bulwark agains t the potential harms of perpetual online exposure and a affirmation 
of an individual's right to privacy and self-determination in the digital age.

Balancing Competing Rights and Interes ts:

While the right to be forgotten is a vital component of individual privacy and data protection, its 
implementation requires a careful balancing of competing rights and interes ts. It mus t coexis t 
alongside the fundamental principles of freedom of expression, access to information, and the 
preservation of information that serves the public interes t. This delicate balance necessitates 
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a nuanced and contextual approach, where the legitimate interes ts of individuals, businesses, 
governments, and society as a whole are thoughtfully weighed and reconciled. It requires ongoing 
dialogue, legal interpretation, and the development of transparent and accountable processes to 
ensure that the right to be forgotten is enforced in a manner that respects the broader societal 
interes ts and democratic values.

Fos tering Trus t and Confidence in the Digital Ecosys tem: 

By enshrining the right to be forgotten as a fundamental human right and implementing robus t data 
protection measures, societies can fos ter trus t and confidence in the digital ecosys tem. Individuals 
will be empowered to engage with online platforms and services without the fear of perpetual 
exposure or the misuse of their personal information. This trus t and confidence are essential for 
promoting responsible digital citizenship, fos tering innovation, and unlocking the full potential of 
digital technologies. When individuals feel secure in the knowledge that their privacy rights are 
protected, they are more likely to embrace new technologies and participate in the digital economy, 
driving economic growth and societal progress. As we navigate the complexities of the digital age, 
the recognition and enforcement of the right to be forgotten as a fundamental human right is not 
merely a legal obligation but a moral imperative. It represents a commitment to upholding the core 
values of human dignity, autonomy, and self-determination in an era defined by the proliferation 
of personal data and the erosion of traditional boundaries of privacy. By enshrining this right and 
implementing it in a balanced and responsible manner, societies can nurture a digital ecosys tem 
that respects individual privacy while fos tering innovation, economic growth, and the free flow of 
information. It is a tes tament to our collective commitment to protecting the fundamental rights 
and freedoms that define our shared humanity, even as we embrace the transformative potential 
of technological progress.

XII. Importance of Right to be Forgotten in the context of Nepal: 
While the right to be forgotten has gained significant traction and legal recognition in various 
parts of the world, its implementation and enforcement in the context of Nepal present unique 
challenges and opportunities. Nepal, as a developing nation with a rapidly growing digital 
landscape, faces the dual challenge of protecting individual privacy rights while also fos tering 
technological advancements and economic growth. The proliferation of internet access, social 
media platforms, and online services has increased the potential for personal data misuse and 
privacy violations, underscoring the need for robus t data protection measures. One of the key 
challenges in implementing the right to be forgotten in Nepal is the lack of a comprehensive 
legal framework specifically addressing this issue. While the Cons titution of Nepal recognizes the 
right to privacy as a fundamental right, there are no specific provisions or regulations dedicated 
to the protection of personal data in the digital realm or the right to be forgotten. This legal 
vacuum creates uncertainties for individuals seeking to exercise their right to privacy and control 
over their personal information online. It also poses challenges for businesses and organizations 
operating in Nepal, as they lack clear guidelines and compliance requirements regarding data 
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protection and the handling of personal data. To address this gap, Nepal should consider adopting 
a comprehensive data protection law that enshrines the right to be forgotten and aligns with 
international bes t practices and s tandards. Such a law should balance the protection of individual 
privacy rights with the need to promote innovation, fos ter economic growth, and ensure the free 
flow of information in the public interes t. In addition to legal reforms, the implementation of 
the right to be forgotten in Nepal requires capacity building and awareness-raising efforts. This 
includes educating individuals about their digital rights and the importance of responsible data 
management, as well as providing training and resources to businesses, government agencies, 
and other s takeholders to ensure compliance with data protection principles. Furthermore, 
Nepal should actively engage in international cooperation and knowledge-sharing initiatives 
to learn from the experiences and bes t practices of other countries that have implemented the 
right to be forgotten. This could involve participating in regional or global forums, collaborating 
with international organizations, and leveraging resources and expertise from more advanced 
jurisdictions. By proactively addressing the challenges and embracing the right to be forgotten, 
Nepal can position itself as a leader in data protection and individual privacy rights within the 
South Asian region. This not only s trengthens the fundamental rights of its citizens but also 
fos ters trus t and confidence in the country's digital ecosys tem, facilitating economic growth and 
technological advancement while upholding core human rights principles.

XIII. Conclusion: 
The right to be forgotten represents a fundamental human right in the digital age, a corners tone 
of individual privacy and autonomy in an era defined by the ubiquity of personal data and the 
persis tence of digital footprints. As technology continues to reshape the boundaries of personal 
privacy, this right has emerged as a critical safeguard, granting individuals the power to reclaim 
control over their personal narratives and shield themselves from the potential harms of 
perpetual online exposure. Throughout this comprehensive article, we have explored the intricate 
complexities surrounding the implementation and enforcement of the right to be forgotten. From 
its origins and legal foundations to the landmark frameworks like the EU's GDPR, we have 
witnessed the evolution of this principle and its ascent to global recognition as a vital component 
of data protection and privacy rights. However, the path towards realizing this fundamental 
right is not without its challenges. We have delved into the inherent tensions between individual 
privacy and the principles of free speech and public interes t, underscoring the need for a nuanced 
and contextual approach that carefully weighs competing rights and societal implications. The 
article has highlighted the technological, operational, and jurisdictional hurdles that online 
platforms, data controllers, and regulatory bodies mus t navigate to ensure effective and consis tent 
implementation of the right to be forgotten. Furthermore, we have examined the global landscape 
and cross-border considerations, recognizing the need for international cooperation, regulatory 
harmonization, and the development of common s tandards and bes t practices. Only through 
concerted efforts and a shared commitment to upholding individual privacy rights can we truly 
realize the full potential of the right to be forgotten in an interconnected digital world. As we 
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look towards the future, emerging technologies, evolving legal frameworks, and shifting societal 
attitudes will undoubtedly shape the trajectory of this fundamental right. It is imperative that we 
remain vigilant, adaptive, and proactive in addressing the challenges that lie ahead. This includes 
fos tering transparency, accountability, and ongoing dialogue among all s takeholders, as well as 
promoting public awareness and education about the significance of the right to be forgotten and 
its implications for individual autonomy and digital citizenship. Ultimately, the realization of the 
right to be forgotten is not merely a legal or technological endeavor; it is a profound affirmation 
of human dignity in the digital age. By upholding this right, we acknowledge the inherent value 
of individual privacy, personal narratives, and the ability to shape one's digital identity free from 
the cons traints of perpetual exposure and potential misuse of personal data. As we navigate the 
ever-evolving digital landscape, let us remain s teadfas t in our commitment to protecting this 
fundamental human right, s triking the delicate balance between individual privacy, freedom 
of expression, and the preservation of information that serves the greater public interes t. Only 
through a thoughtful and inclusive approach can we truly harness the transformative potential of 
digital technologies while safeguarding the core values that define our humanity.


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 1. Background  
There is an open border between the two countries which allows for both nationals to travel freely 
to the other country and to live and work. Significant numbers of Nepali migrant workers go to 
work in India's informal unskilled sector every year, which includes domes tic work, agriculture, 
and small-scale manufacturing1. Migration from Nepal to India has been a his torical reality. 
Nepalese people s tarted migrating to India after the Treaty of Sugauli in 18162. Traditionally, 
Nepali have worked for the Indian s tate, both as part of its famed Gorkha regiments and the civil 
service; in the private sector as security guards; as domes tic workers; and as manual labourers 
in mines, tea es tates and dairy farms3. Recently, there have also been the twin phenomena of 
many s tudent migrants from Nepal to India and of second-generation Nepali migrants in India 
taking up various white-collar professions there4. The International Organization for Migration 
(IOM) conducted a s tudy on the socio-economic and financial profile of migrants to India. The 
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findings s tressed issues of seasonal and long-term migrants to India particularly relating to lack 
of data, vulnerability of workers employed in the informal sector, and problems relating to 
remittance transfers and lack of social security coverage5. Nepali is working in India have been 
contributing subs tantially to the subsis tence of their families back home. But it is not only because 
of remittances that Nepali migration to India is of significance. Various s tudies have shown that 
men practise unsafe sex while working in Indian cities and often become infected with sexually 
transmitted diseases which they pass on to their partners back home. Similarly, Nepali women 
and children are trafficked to Indian brothels, circuses, and mines. Prospective migrant workers 
to third countries also use India as a transit to reach their des tinations, in breach of Nepal's laws 
regulating foreign employment6.

The Karnali region in Nepal, originally comprising five dis tricts in the wes tern part of the country 
and now 10 dis tricts as part of Karnali province after the s tate recons truction through new 
cons titution in 2017, has long been one of the poores t and mos t underdeveloped areas of Nepal7. 
The region has traditionally relied on agriculture as the primary source of income, but with limited 
arable land, the agricultural sector has been unable to support the growing population8. As a result, 
many people from the Karnali region have migrated to other parts of Nepal and India in search of 
work. The migration of workers from Karnali to Indian cities, particularly to cities in the s tates 
of Punjab, Haryana, and Delhi, has been a major phenomenon for several decades. According to 
a s tudy conducted by the International Labour Organization (ILO) in 2012 which was published 
in 2014, an es timated 50, 000 to 100, 000 people from the Karnali region were working in the 
informal sectors of Indian cities9. These workers are mos tly engaged in cons truction, domes tic 
work, and manual labour jobs, and are often employed through informal channels, without any 
formal contracts or social security benefits. According to a report by the Nepali Minis try of 
Labour, Employment, and Social Security, an es timated 700, 000 Nepali citizens go to India for 
work every year10. However, specific data for the number of people from Karnali region who go to 
India for work every year is not readily available. A s tudy conducted by the Centre for the S tudy 
of Labour and Mobility (CESLAM) in 2016 found that out of the total migrant workers from 
Nepal to India, around 38% were from the wes tern region of Nepal, which includes Karnali11. It is 
important to note that the actual number of Nepali migrant workers in India is likely higher than 
official es timates, as many workers migrate through informal channels without going through 
government regis tration processes. The formal government regis tration process is available for 
migrant workers in Nepal through the Department of Labour. The workers travelling to Middle 
Eas t and other countries go through the government regis tration process. In case of Nepal-India, 
there is no such process at the border to regis ter people moving across on either side. So, we only 
have es timates, no one really knows the exact number of Nepalis in India and vice versa. As per 
recent evidence, the nearly 8 million Nepalese citizens live and work in India12.

In such background context, this research focuses to assess the human rights challenges faced by 
Nepali migrant workers from the Karnali region in India's informal unskilled sector. The specific 
research ques tion of this s tudy is: “What are the human rights challenges faced by Nepali migrant 
workers from the Karnali region in India's informal unskilled sector?"
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 2. Methodology
The s tudy used an exploratory research design and qualitative data collection and analysis 
techniques. The researcher conducted field work in Jajarkot, Dailekh, Kalikot and Surkhet dis tricts 
in Karnali Province between 5 February 2023 and 24 March 2023. 

At firs t, the researcher analysed legal and policy frameworks in India and Nepal related to the 
human rights of migrant workers in the sector in the months of December (2022) and January 
(2023). In the firs t week of the February (2023), the researcher visited government agencies 
based in Surkhet, province headquarter of Karnali province. The researcher also contacted local 
s takeholders via telephones for the preparation of the primary data collection. From 5 to 19 
February 2023, the researcher conducted in-depth interviews with returnee migrant workers and 
other local s takeholders in Surkhet. The researcher visited Kalikot on 20 February – 5 March and 
Jajarkot on 6-18 March 2023. The las t week of fieldwork was spent again in Surkhet (19-24 March 
2023). The empirical data for this s tudy was generated mos tly from the qualitative research which 
involved in-depth interviews with 15 Nepali migrant workers from the Karnali region and 10 key 
informants, such as community leaders, government officials, and civil society representatives to 
gather data on their socio-economic characteris tics and experiences of human rights challenges. 
The researcher spent mos t of the time in identifying the returnee-migrant workers from Indian 
cities, es tablishing relationship with them, taking their consent, having informal conversation 
at firs t, and conducting in-depth interviews. The process was very time consuming and only 
altogether 25 people were interviewed during the 42 days long field work.

The data collected from interviews were firs t compiled together and transcribed along with 
translation into English from Nepali. As a qualitative data analysis s tandard, emergent codes were 
applied. The data are analysed through domain analysis and narrative analysis methods. A high 
ethical s tandard and safeguarding norm are applied to protect the respondents. The identities of 
the respondents are kept confidential in this publication to safeguard them.

 3. Literature Review
The issues of cross border workers between Nepal and India are under s tudied. Mos t of the 
literatures discuss challenges faced by Nepali migrant workers in India, including low wages, 
poor working conditions, and exploitation. Some literatures also touch upon the legal and policy 
frameworks in India and Nepal related to the human rights of migrant workers. Labour migration 
from Nepal to India has a long his tory that dates back more than two centuries. Despite this, many 
Nepali migrants in India remain outside the scope of foreign labour policies and s tate coverage, 
leaving them vulnerable to exploitation and abuse. According to the Chandan K. Mandal, it is 
es timated that between 1 to 3 million Nepali work in various parts of India, with many employed in 
informal sectors such as agriculture, cons truction, hospitality, and security13. The s tudy conducted 
by Basyal (2019) also highlights the lack of adequate data on remittances and the impact of 
remittances on the Nepalese economy14.According to Sharma and Thapa (2013), Nepali have 
traditionally been employed by the Indian government in roles such as the Gorkha regiments and 
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civil service, as well as in the private sector as security guards, domes tic workers, and manual 
labourers in indus tries such as mining, tea es tates, and dairy farms15. More recently, there has 
been an increase in Nepali s tudents migrating to India for education and second-generation Nepali 
migrants pursuing white-collar professions in India. These Nepali workers in India have played a 
significant role in supporting their families back home through remittances. However, the impact 
of Nepali migration to India extends beyond financial contributions. S tudies have shown that 
Nepali men working in Indian cities often engage in unsafe sexual practices and contract sexually 
transmitted diseases, which they then transmit to their partners back home. Additionally, Nepali 
women and children are vulnerable to trafficking into Indian brothels, circuses, and mines. Some 
Nepali migrant workers also use India as a transit point to reach other countries for employment, 
in violation of Nepal's foreign employment regulations. Pradhan (2017) notes that Nepali migrant 
workers in Delhi are primarily employed in the informal sector, with many working as unskilled 
and semi-skilled labourers16. He also observes that these workers face a range of challenges, 
including low wages, poor working conditions, and discrimination, with women being particularly 
vulnerable to gender-based violence and harassment. 

The lack of legal protection and redress mechanisms for Nepali migrants in India has been a 
long-s tanding issue, with many advocates calling for s tronger policies and measures to protect 
the rights of these workers1718.The case s tudy on Nepali migrants in Delhi, India discusses 
the remittance and livelihood of Nepali migrants in India by Basyal (2019) was an important 
literature for the researcher. The literature argues that job scarcity in Nepal due to low levels of 
indus trialization and s tagnancy in the agriculture sector has led to out-migration to India as an 
inevitable consequence19. 

At a National Conference on Migration in Nepal, International Organisations for Migrations 
(IOM) (2016) presented findings from its s tudy on the socio-economic and financial profile of 
migrants to India. The s tudy highlighted issues such as lack of data, vulnerability of workers 
in the informal sector, problems with remittance transfers, and lack of social security coverage 
for seasonal and long-term migrants to India20.IOM also showcased bes t practices on migration 
and rural development through its Homes tay Initiative by Migrants and Families project and 
presented findings on climate change and migration. Anarticle by Pratik Adhikary et al.explores 
the experiences of Nepali migrant workers in India with regard to accessing healthcare. The s tudy 
found that mos t migrants had difficulty accessing healthcare services in India due to barriers such 
as lack of insurance, low wages, and not having an Indian identification card21. Other barriers 
included unsupportive employers, discrimination at healthcare facilities, and limited information 
about the locations of healthcare services and the authors sugges t that partnerships between the 
Nepali and Indian governments, migrant support organisations, and relevant s takeholders should 
be s trengthened to improve access to healthcare for Nepali migrant workers in India22.

Based on the available information, it appears that these literatures cover a range of topics 
related to migrant workers from Nepal to India. Some sources discuss the challenges faced by 
Nepali workers in India, such as discrimination and lack of protection from the government. 
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For example, Kumar and Chaudhary discuss the impact of India's COVID-19 lockdown policy 
on migrant workers, including those from Nepal23. Examples from news media are, “Nepalese 
Migrant Workers Rush to India" by SpotlightNepal and “Nepali migrant workers s tart returning 
to work in India" by New Indian Express both report on the return of Nepali workers to India after 
the Covid-19 lockdown2425.According to Kumar and Choudhary (2021), migration is a significant 
aspect of social science and the oldes t action agains t poverty, however, there has been a significant 
difference in the migration process of developed and developing countries26. These authors further 
argue that, in India the migration is more induced by push factors like unemployment, regional 
disparities, family movement, marriage, natural calamities, etc., those in developed nations are 
more pull factors like prosperity, safety, freedom, etc. Furthermore, the literature by Kumar 
and Chaudhari argues that the fundamental and economic rights bes towed upon the domes tic 
migrant workers and other labourers under labour laws and the Indian cons titution were breached 
extensively during the lockdown and that the s tate's policies during the lockdown worsened the 
condition of the domes tic migrant workers. The Human Rights Watch World Report 2021 discusses 
events in India during 2020 and mentions that the Covid-19 lockdown disproportionately hurt 
marginalised communities due to loss of livelihoods and lack of food, shelter, health care, and 
other basic needs27.It appears that there are several key issues and challenges faced by Nepali 
migrant workers in India. These include discrimination, lack of protection from the government, 
and difficulties in sending remittances back to their families in Nepal.

 4. Mixed Experiences of Returnee Migrant Workers
As part of this research, the researcher interviewed 15 returnee migrant workers to unders tand 
their experiences from Karnali region who had been to India and worked in unskilled informal 
sector work. There is a long his tory of people from Karnali going to work in India. The researcher 
talked to people going for seasonal or long-term migration and who are s taying back home during 
the time of data collection in Surkhet, Jajarkot and Kalikot dis trict. The respondents consis t of 
10 males and 5 females. In general trend also, the male Nepali migrant workers make up a larger 
proportion than females. The age of the respondents ranges from 22 to 67 years, with an average 
age of approximately 38 years. The majority of the respondents (9 out of 15) are between the 
ages of 30 and 50, with only one respondent over the age of 60. In terms of the implications 
of the findings, it is worth noting that the gender and age of the migrant workers may have an 
impact on their experiences and challenges in the informal unskilled sector in India. For example, 
there were some responses from younger workers who shared they were more vulnerable to 
exploitation, while older workers did not share about the vulnerabilities as such, but they shared 
about additional health and safety risks because of their age. Similarly, female workers shared 
concerns about the discrimination and gender-based violence compared to male workers.

It is worth noting that the Nepali migrant workers went to a variety of cities in India, indicating 
that the issue of human rights challenges for Nepali migrant workers in India's informal unskilled 
sector is widespread. Among the 15 respondents whose experiences are used in these findings, 3 
respondents reported going to Gujarat. 3 respondents reported going to Dharchula Uttarakhand. 
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4 respondents reported going to Simla. 1 respondent reported going to Gadwal. 3 respondents 
reported going to Mumbai. 2 respondents reported going to Chandigarh.

The respondents were minimum 6 months to 17 years s tayed in cities of India. The length of 
the s tay as migrant workers among the respondents is extremely diverse. The information is 
reported separately as per their experiences separately based on their lengths of s tay wherever 
it is necessary. Otherwise, the researcher has lumped all of their experiences together based on 
similarities of the responses despite of their duration of the s tay in hos t city as migrant workers. It 
is important to note that the length of s tay in India has a significant impact on the experiences and 
challenges faced by Nepali migrant workers. To unders tand the experiences, we have to keep in 
mind that workers who have been in India for longer periods may have es tablished s tronger social 
and economic ties. On the other hand, workers who have been in India for shorter periods may 
be less familiar with the local culture and legal sys tem. 4 respondents reported going back home 
once during their s tay in India. 1 respondent reported going back home 7-8 times during their s tay 
of 5 years in India. The majority of the respondents visit their home once in one to three years. 
They said it is not possible for them to frequently travel back because of the financial burden and 
workload. As per the interviews, it was evident that the frequency of visits back home is also 
affecting the social and economic wellbeing of Nepali migrant workers. Those who visit home 
more frequently shared that they have s tronger ties to their family and community, which has 
provided them with more social support and a sense of belonging. However, they also reported 
that frequent travel was cos tly and time-consuming and has reduced the amount of time that 
workers have available for res t and leisure. Furthermore, workers who are unable to visit home 
frequently shared that they had experiences of isolation and loneliness, which could exacerbate 
mental health issues.

The type of work performed by Nepali migrant workers in India's informal unskilled sector can 
have significant implications for their human rights. The general types of unskilled works that 15 
respondents were involved were kitchen help, waiter, sweeper, domes tic household work, driver, 
security guard/ watchman, wage labourers in road cons truction, wage labourer as porter, and other 
informal wage labourers to support in farming or indus tries. For ins tance, workers who are engaged 
in physically demanding jobs, such as carrying heavy loads or working in road cons truction 
reported that they were more vulnerable to injury and health problems. Similarly, workers who 
are employed in low-paying jobs, such as daily wage labourers or sweepers, shared that they 
experienced economic insecurity and have difficulty meeting their basic needs. Additionally, 
workers who were engaged in jobs with long working hours or limited breaks had experienced 
mental s tress and fatigue. The long working hours reported by some of the respondents are a 
human rights challenge for Nepali migrant workers. Few respondents shared the experience that 
the long working hours resulted in physical and mental exhaus tion, leading to an increased risk 
of workplace accidents and health issues. It was evident that the long working hours affected the 
workers' quality of life by leaving them with little time to res t, spend with family, or engage in 
leisure activities. 
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Many of the respondents also reported differences in pay between themselves and local workers, 
with local workers receiving higher wages for the same type of work. Majority of the workers 
were paid less than INR 500 for their work. The average pay scale reported by the respondents 
is low compared to the minimum wage s tandards in India. The low pay scale indicates that 
Nepali migrant workers are exploited and underpaid in the informal unskilled sector, leading to 
an income gap and poverty. The low income can also be a barrier to accessing basic necessities 
such as food, shelter, and healthcare. Therefore, policymakers should ensure that Nepali migrant 
workers receive fair wages, which would enhance their s tandard of living and contribute to their 
well-being. Many respondents reported receiving low wages and facing human rights challenges, 
such as exploitation, not receiving pay on time, unequal pay for the same work, physical and 
sexual abuse, and lack of access to healthcare. It is essential to promote policies that create 
formal employment opportunities for Nepali migrant workers, which can improve their working 
conditions and lead to higher wages.

Based on the responses, it appears that the living conditions at the workplace were not very 
satisfactory for some of the respondents. The mos t common response was that they worked in an 
open space, which was not ideal. A few respondents mentioned that it was fine, while one said 
that it was good but not the bes t. Two respondents specifically mentioned that the conditions were 
not good, with one s tating that there were issues with heat, toilets, and drinking water. Based 
on the responses provided, it seems that the respondents have worked in a variety of settings, 
including inside houses, open fields, and offices. Mos t of the respondents have worked in open 
fields, while a few have worked solely inside houses or office spaces. Some respondents have 
worked in both inside and open field settings. The living conditions at the workplace appear to 
have been a challenge for some of the migrant workers from the Karnali region who worked in 
India's informal unskilled sector. Based on the responses of the migrant workers, the conditions 
for residence varied widely. Some had to live in cramped quarters, with 6 or 7 people in one room 
or in temporary shelters made of tarpaulin. Others lived in small old houses or makeshift rooms, 
while some were given tin shelters that were hot and lacked facilities. Some workers reported 
having to put up their own tents or pay cheap rent, while others had better live conditions. It 
is important to note that many of the workers had to make do with whatever they could find or 
afford, and the quality of their living conditions was often tied to their economic situation. These 
living conditions indicate the lack of proper infras tructure and support for migrant workers in 
India's informal unskilled sector.

These responses sugges t that Nepali migrant workers in India face a range of human rights 
challenges, including: (i) Exploitation by brokers and contractors who take the commission and 
don't pay fair wages or pay on time; (ii) Difficulty finding good jobs and being paid according 
to the work done; (iii) Unsafe and inadequate living conditions; (iv) Language barriers and 
discrimination by police and employers; (v) Violence, theft, and sexual exploitation; (vi) Lack of 
access to healthcare and jus tice; and (vii) Risky work and dangerous working conditions. These 
challenges highlight the need for better protections and support for Nepali migrant workers in 
India to ensure that their human rights are respected and upheld.
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Out of the 15 respondents, only 2 reported experiencing abuse or physical violence. One 
respondent mentioned that the contractor beat them up and made accusations, while another 
reported having a bad experience with a boss. The other 13 respondents said that they did not face 
any physical abuse, although some of them mentioned that it is a common problem for Nepali 
migrant workers in general. Based on the responses of the 15 participants, it can be concluded that 
verbal bullying or violence is a common experience among foreign workers in Malaysia. 6 out 
of 15 respondents reported experiencing verbal bullying, while 2 others reported that it happens 
in their workplace. Some respondents mentioned that verbal bullying is used when mis takes are 
made or when contractors make various accusations. Overall, the responses sugges t that verbal 
bullying is a prevalent issue that foreign workers face in Malaysia.

Nepali migrant workers reportedly experienced various forms of discrimination while working in 
India. The respondents of this research lis ted out some issues which included not getting proper 
wages for labour, not receiving work according to their skills, being discriminated agains t and 
abused by locals, facing non-payment of wages on time, labour exploitation, dismissal without 
reason, overworking, problems with sitting and eating, abuse of women, and not being allowed 
to res t. Additionally, many workers reported being robbed or beaten by the police without reason, 
and not receiving necessities for living. There were also ins tances of contractors not paying for 
work done, cheating workers, and not providing treatment when sick. These experiences highlight 
the urgent need for policies and interventions that protect the rights of migrant workers and ensure 
their fair treatment and wellbeing.

The researcher asked s takeholders what should be done, and they have given a wish lis t of things 
which is not really viable. The respondent answered irrelevant responses which are not solutions 
to address the challenges. But looking at the broad perspectives on all those sugges tions provided, 
the Nepali migrant workers are looking for government interventions from both Nepal and India 
to improve their situation. During the interview, some of the returnee workers have called for 
an improved legal process that ensures workers receive proper compensation for their work and 
protection from discrimination and abuse. But majority of the returnee workers are s till not sure 
about what kind of sugges tions they make. Looking at the findings and responses from all the 
respondents, the research supports the fact that migrant rights and rights of informal workers are 
weak in India, but they are also weak in Nepal. The literature reviews already sugges ted those 
major points which are re-verified by the interviewees in this s tudy too.While going through 
literatures and responses from the interviewee, it was also evident that migrant rights and rights 
of informal workers are jus t as weak for Indian informal workers too. Thus, it might be felt a 
general argument if the simple s tatements are made like “it is essential to promote policies that 
create formal employment opportunities for Nepali migrant workers in India" or that there should 
be employment opportunities in Nepal itself, or “to send only qualified and skilled workers to 
India". But it is important to note that, comparatively, the migrant workers from Karnali than any 
other provinces in Nepal are going to India because they cannot find jobs in their region which 
has lowes t number of job opportunities inside country, and because it's easy to cross the border at 
a relatively low cos t. It is also important to note, these migrant workers are using their agency to 
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decide to do this to get some income despite the many challenges and problems they face during 
their s tay in hos t locations. The empirical findings verified the secondary literatures that many 
Nepali workers from wes tern part of Nepal returning to India after the Covid-19 lockdown due 
to a lack of job opportunities in Nepal, and there is a need for greater attention to the rights and 
well-being of Nepali migrant workers in India, and for better policies and support from both the 
Nepali and Indian governments.

 5. Voices from Nepali Civil Society and S takeholders
The researcher interviewed 10 s takeholders representing civil society, government officers and 
journalis ts who have closely observed or worked on the issues related to Nepali migrant workers to 
India. From the responses of the interviewees, the migration of workers from the Karnali region to 
India for labour is a common and well-known phenomenon. Some of the interviewees mentioned 
that they have seen or heard about it since childhood, indicating that it has been happening for a 
long time. One interviewee even mentioned that they have lived in India for many years and have 
extensive knowledge about the matter. This sugges ts that the issue of migrant workers from the 
Karnali region is not a new one and has been a part of the social and economic landscape of the 
region for a long time. The situations also very common for the workers from India in the hos t 
areas.

These civil society members and s takeholders reported that they were often reported about 
the basic human rights situations such as the poor living conditions of migrant workers from 
Nepal in India. Some respondents mentioned that the working conditions and living spaces are 
"deplorable", "worse", and "not good." The local civil society members were concerned with the 
widespread issues with labour exploitation, discrimination, violence, and inadequate access to 
basic needs such as food, shelter, and healthcare. The lack of legal protections and accountability 
for abuses also exacerbates these challenges, leaving workers vulnerable to mis treatment and 
exploitation. In the opinions of respondents, it is important for governments, organisations, and 
individuals to work together to address these issues and ensure that the rights and dignity of all 
workers are respected and protected. 

Civil society organisations emphasised to raise awareness about the human rights abuses and 
minimise discrimination faced by Nepali migrant workers in India and to work towards creating 
a safer and more jus t working environment for them. All the local s takeholders thought it is the 
responsibility of the central government and the employers to ensure that these workers are treated 
fairly and with dignity, and that their basic human rights are respected. S till, these respondents 
could not sugges t concrete sugges tions. The sugges tions were very vague such as S takeholders 
recommend that the government of Nepal and India should make legal provisions to ensure the 
safety of migrant workers. One of the important sugges tions came from the local s takeholders was 
to arrange to lis ten to the complaints of migrant workers. Few respondents highlighted on the need 
of allowing to work in India for skilled individuals. But they were silent about the issues such as 
the open border, easy access to market and job opportunities and the push factors of the Karnali 
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regions. There was one sugges tion which was mentioned by 3 respondents: “the open borders 
should be closed, and workers should be allowed to go to India only after a labour agreement 
between the two countries has been made". This sugges tion is very controversial because the 
current border and free travel arrangement between Nepal-India do not allow favourable condition 
to impose such s trict policies as well as such s trict policy might curtail human rights of people to 
have choice even worse than what option are currently available for them. 

The common voice among the respondents from government s takeholders was focused on 
raising awareness among s takeholders about the human rights of migrant workers. Mos t of the 
representatives of civil society organisations highlighted the need for workers

being informed about the possible difficulties and obs tacles faced by both the Indian and Nepalese 
people while working in the informal sector in India.

 6. Discussions
We all know that the type of work that the Nepali migrant workers perform can have significant 
implications for their human rights. For ins tance, workers who are engaged in physically 
demanding jobs, such as carrying heavy loads or working in road cons truction reported that they 
were more vulnerable to injury and health problems. Similarly, workers who are employed in low-
paying jobs, such as daily wage labourers or sweepers, shared that they experienced economic 
insecurity and have difficulty meeting their basic needs. Additionally, workers who were engaged 
in jobs with long working hours or limited breaks had experienced mental s tress and fatigue. 
The long working hours reported by some of the respondents are a human rights challenge for 
Nepali migrant workers which were also common for counterpart from India. The low pay scale 
also indicates that Nepali migrant workers and overall, all workers from informal sectors in India 
are exploited and underpaid, leading to an income gap and poverty. It is evident from various 
s tudies that the low income can also be a barrier to accessing necessities such as food, shelter, 
and healthcare. Therefore, policymakers should ensure that Nepali migrant workers receive fair 
wages, which would enhance their s tandard of living and contribute to their well-being. 

It is encouraging to see that both countries have enacted laws aimed at protecting workers from 
exploitation, ensuring fair wages, and regulating recruitment agencies. Additionally, both countries 
have ratified international conventions related to labour migration. However, the research findings 
sugges t that there are s till gaps in the implementation and enforcement of these laws, and many 
migrant workers continue to face exploitation and abuse. From the legal reviews conducted, there 
are several legal provisions in place to protect the rights of migrant workers in both countries. These 
laws aim to ensure that workers receive fair wages, are not exploited or bonded, and are protected 
from discrimination. Similarly, the Nepali government has enacted several laws to protect the 
rights of its migrant workers, including the Foreign Employment Act, the Foreign Employment 
Rules, and the Labour Act. These laws aim to regulate and facilitate foreign employment and 
ensure that Nepali migrant workers are not exploited or mis treated in the des tination countries. 
The Minimum Wages Act of India (1948)28 mandates a minimum wage for all workers in India, 
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including migrant workers. The law sets minimum wage rates for different occupations and 
provides for the enforcement of wage payments. The Bonded Labour Sys tem (Abolition) Act 
of India (1976) prohibits the practice of bonded labour in India, including the exploitation of 
migrant workers. The law provides for the identification, release, and rehabilitation of bonded 
labourers and sets penalties for employers who violate the law. The Child Labour (Prohibition and 
Regulation) Act of India (1986)29 prohibits the employment of children less than 14 years of age 
in hazardous occupations, including those in which migrant workers may be employed. In Nepal, 
the Foreign Employment Act of 200730 regulates the recruitment and conditions of employment of 
Nepali migrant workers. The Act requires recruitment agencies to be licensed by the government 
and to provide workers with a contract that includes details such as wages, working conditions, 
and duration of employment. The Act also prohibits recruitment agencies from charging workers 
excessive fees and from engaging in fraudulent practices. The law also mandates pre-departure 
orientation and training for migrant workers, as well as the es tablishment of a welfare fund to 
provide compensation for injured workers and families of deceased workers. The law is clearly 
set for the all types of foreign labour migration, but it remains silent about the special condition 
about Nepal-India migration pattern. Almos t all migrant workers from Nepal to India in informal 
sector do not need to have paperwork/documentation and such formalities. 

In addition to these laws, both India and Nepal have signed and ratified various international 
conventions related to labour migration, including the International Labour Organization's 
Migration for Employment Convention (Revised) and the Convention on the Protection of 
the Rights of All Migrant Workers and Members of Their Families. Despite these laws and 
conventions, however, the findings from this research sugges t that many Nepali migrant 
workers continue to face exploitation, abuse, and discrimination in India. This is not 
specifically targeted for Nepali workers only, but in general all workers in informal sectors in 
India face such challenging situation. This sugges ts that there may be gaps in implementation 
and enforcement of exis ting laws, as well as the need for additional measures to protect the 
rights and well-being of migrant workers.

In general, governments, recruitment agencies, employers, and civil society organisations all have 
important roles to play in protecting the rights of migrant workers. The Nepal-India informal 
sector mos t of the time does not require to pass through such official channel, which makes 
very difficult to translate the human rights ensured by Nepali laws for Nepali's foreign migrant 
workers. Even though, weaker, the Indian legal framework provide safety in its own s tandards 
through the employers. Ensuring the protection of the rights of migrant workers is a complex and 
ongoing process that requires sus tained efforts and collaboration across multiple s takeholders. 
However, all the research respondents and reviewed literatures sugges t that it is essential to ensure 
that migrant workers can work in safe and dignified conditions, with access to fair wages, social 
protections, and the right to be free from exploitation and abuse.
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 7. Conclusion
The reasons for migration from Karnali to India are multiple and complex. Factors such as poverty, 
unemployment, lack of access to education and healthcare, political ins tability, and environmental 
degradation have all contributed to the migration trend. Additionally, the open border between 
India and Nepal has made it relatively easy for Nepali workers to enter and work in India, without 
the need for visas or work permits. While migration has provided an important source of income 
for many families in Karnali, it has also brought several challenges and risks. Nepali workers 
in India often face exploitation, abuse, and discrimination, due to their informal s tatus and lack 
of legal protections. Many workers are not paid fairly, work in hazardous conditions, and are 
vulnerable to physical and sexual violence. Furthermore, the lack of access to social security 
benefits, including health care and pension, leaves workers and their families in a precarious 
situation in case of accidents, illness, or old age.

Overall, the findings sugges t that Nepali migrant workers in India face significant challenges, 
including poor working conditions, low wages, and human rights abuses. Of course, the workers 
from India also face the similar challenges in general. But these challenges may be compounded 
in case of Nepali workers by discrimination based on their s tatus as migrant workers. The 
responses sugges t that the Nepali migrant workers are looking for government support to improve 
their situation and ensure that they are treated fairly and with dignity while working abroad. The 
specific challenges faced by Nepali migrant workers may vary depending on the city they are 
working in, due to factors such as local labour laws, cultural norms, and economic conditions. 
It can be concluded that while there are several legal provisions in place to protect the rights of 
migrant workers, there is s till a need for s tronger enforcement of these laws and greater awareness 
among workers regarding their rights. The main pillar of human rights law enforcement for Nepali 
migrant workers in India is awareness among workers due to the absence of any formal migration 
and record keeping process. Mos t of the time, these workers are invisible, and their rights either 
can be secured by themselves or through the employers in India abiding to the exis ting legal 
frameworks in India. There is also a need for greater collaboration between the governments of 
Nepal and India to ensure that migrant workers are treated fairly and provided with adequate 
protections and benefits. 
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1. Concept of Judicial Review 
Judicial review is the doctrine that the courts have the power to invalidate governmental action 
which is unacceptable to the Cons titution. It is emphatically the province and duty of the judicial 
department to say what the law is.1 Moreover, judicial review also serves another purpose that of 
s tanding for the protection of basic Human Rights of the people.2 The interpretative function of the 
Cons titution is discharged by the courts through direct as well as indirect judicial review. In direct 
judicial review, the court overrides an enactment on the ground that it is inconsis tent with the 
Cons titution. In indirect judicial review, while considering cons titutionality of a s tatue, the Court 
so interprets the s tatutory language as to s teer clear of the alleged element of uncons titutionality.3
Judicial review is a great weapon in the hands of the judges: but the judges mus t observe the 
cons titutional limits set by out parliamentary sys tem upon their exercise of this beneficent power. 
It is the process whereby courts exercise control over the findings of fact and interpretations of 
law by governmental agencies. 

1 A. Barron Jerome & Dienes C. Thomas, (1991) Constitutional Law (p. 64), West Publishing Company, 
2 Apurb. Khatiwada, (2006). Judicial Review in Nepal, (p.v) ssrn electronic journal. https://papers.ssrn.com/sol3/papers.

cfm?abstract_id=893803
3 Jain, M.P. (1994). Indian Constitutional Law, (p.830) Wadhwa and Company Nagpur. 

Abs tract

Judicial review is the review by a court of a decision made by a public authority, to ensure 
the decision is legal, reasonable and fair. Marbury v. Madison case is landmark decision of 
judicial review in which US Supreme Court declared an act of Congress is uncons titutional. 
Judicial review is a type of court proceeding in which a judge reviews the lawfulness of a 
decision or action made by a public body. It is a power of the courts of a country to examine 
the actions of the legislative, executive, and adminis trative arms of the government and to 
determine whether such actions are consis tent with the cons titution. The main functions of 
Judicial Review are: legitimizing the governmental action and to protect the Cons titution 
agains t any undue encroachments by the government. The doctrine of Judicial Review was 
based on right, reason and jus tice. The judicial powers are exercised by Judiciary. The 
Supreme Court is elevated as highes t judicial forum in hierarchy followed by High Courts 
and subordinate courts. 

Keywords: Judicial Review, Legitimacy, Judicial Invention, Adminis trative Arm, 
Uncons titutional Decision, Encroachment, Consis tent, Biased Hearing
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It is an example of separation of powers in modern governmental sys tem. Where the judiciary 
is the one of the branches of government. Separation of power and check and balance judiciary 
exerts checks on other organs of the government by reviewing the Cons titutionality of the laws and 
adminis trative decisions. In course of Cons titutional development Judicial Review has developed 
not only into a means of checking executive or legislature but has also developed into an ultimate 
watchdog of the people's fundamental rights.4 Main issues of judicial review are: Uncons titutional 
decision and procedural error, illegal decision and biased hearing, Irrational and unreasonable 
decision, breach of legitimate expectations, improper procedures etc. 

Judicial review is a way of challenging the decisions, acts of a public body, because it has not 
acted lawfully. Under the judicial review procedure, judges examine or review the decision being 
challenged in the claim, and consider whether the law has been correctly followed by the public 
body.5 Cons titutionally, the Supreme Court has power of Judicial Review. The Supreme Court 
is empowered to have any law or any part there of declared void on the ground of inconsis tency 
with the Cons titution, because it imposed an unreasonable res triction on the enjoyment of the 
fundamental rights conferred by the Cons titution. Judicial review is an audit of the legality of 
decision-making by public bodies. It is not a matter of re-making the decision but assess the 
process of decision to decide the flaw and revoke it. All bodies exercising functions of a public law 
nature are liable to challenge. Public body's decisions can be subject to judicial review. Judicial 
review is to be dis tinguished from appeal, which is sometimes available as a means of contes ting 
and adminis trative decision. It is the exercise of an ancient and inherent supervisory jurisdiction 
of the court, by which excess or abuse of public power may be res trained. The decision of a 
minis ter, local authority, and public body may be challenged in court by recourse to the machinery 
of judicial review.6 The Supreme Court has well performed its task of protecting the rights of the 
individual agains t the Executive, Legislation and even agains t legislature itself, when it becomes 
over-zealous in asserting its privilege not only agains t the individual but even agains t the judges. 
At the same time, it should be observed that neither the guarantee of Fundamental Rights nor its 
adjunct judicial review could have full play during the firs t quarter of a century of the working of 
our Cons titution owing to their erosion by Proclamations of Emergency over a subs tantial period 
of time.7

While exercising the power of judicial review of adminis trative action, the Court is not the 
appellate authority and the Cons titution doesn't permit the Court to direct the executive in 
matter of policy. In matter of policy decisions by the government so long as the infringement of 
fundamental right is not shown courts will have no occasion to interfere and the Court will not and 
should not subs titute its own judgement for the judgement of the executive in such matters.8 The 
mos t remarkable achievement in pos t-cons titution India is the exercise of the power of judicial 
review by the superior courts. So long as this power is wielded by the Courts effectively and 
4 Supra note 2 at vi. 
5 An Introduction to Judicial Review, 2 (Public Law Project, UK). 
6 Turpin Colin & Tomkins Adam, (2009). British Government and The Constitutions (p. 654), Cambridge University Press. 
7 Basu, Dr. Durga Das (2013). Introduction to the Constitution of India (p. 443) LexisNexis, India. 
8 Awasthi, Dr. S.K. (2008). The Constitution of India (p. 691) Dwivedi Law Agency Allahabad.
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fearlessly, democracy will remain ensured in India and with all its shortcomings, the Cons titution 
will survive.9

By relating judicial review to political uncertainty, this account provides a new perspective on the 
spread of judicial review around the globe in the lates t "wave" of democratic Cons titution writing. 
The spread of judicial review does not merely reflect a norm among Cons titution drafters, but 
a response to the particular problems of electoral uncertainty that they face. As judicial review 
spreads to new environments and appears to function successfully, it becomes easier for new 
democracies to adopt it as they engage in cons titutional reform and drafting. The spread of 
judicial review is self-reinforcing as its ins titutional reputation grows. 10 Judicial review may also 
be attractive to minorities even in the face of majority dominance because political pressures on 
judges are cos tly.11

The Cons titution of Nepal, 2072 has embodied the concept of limited government and independent 
of judiciary. In the case of operation of decision of the Supreme Court nullifying the law Article 
133(1) s tates explicitly and empowers the court to declare any law void from the date of declaration. 
Locus s tandi to challenge the law is also widened. The doctrine of advisory litigation as limitation 
up as judicial review has been completely undone by the Cons titution.12 The judicial review of 
legislation shall be incorporated in those cons titutions where a Cons titution is the fundamental 
law of the land, supreme law or Cons titution's s tatus is superior to other laws.13 Judicial review is 
only available to tes t the lawfulness of decision made by public bodies.14

Judiciary is the key organ of modern s tate. One of the chief functions of the Judiciary is playing a 
law-creative function.15 The Judiciary is the third organ of the government. It has the responsibility 
to apply the laws to specific cases and settle all disputes. Role of Judiciary as the guardian-protector 
of the Cons titution and the fundamental rights of the people makes it more respectable than other 
two organs. The Supreme Court is the highes t judicial forum and final court of appeal under the 
Cons titution of Nepal. The main purpose of judicial review is to es tablish the supremacy of the 
Cons titution and the law, it controls the arbitrariness of government and protects civil liberties 
by maintaining the rule of law. The judicial review is exercised to make s tate organs and bodies 
as well as government and public officials disciplined and accountable.16 Judicial review has two 
important functions: Legitimizing the governmental action and to protect the Cons titution agains t 
any undue encroachments by the government. 

9 Basu, Dr. Durga Das (1997). Introduction to The Constitution of India (p.405) LexisNexis, India.
10 Ginburg, Tom (2003). Judicial Review in New Democracy (p. 31) Cambridge University Press, USA. 
11 Ibid at 32. 
12 Kharel, Laxmi Prasad (2016). Constututional Law and Comparative Nepalese Constitutions (p.89) Pairavi Prakashan, Kath-

mandu. 
13 Ibid at 87. 
14 Ibid at 88. 
15 Mohana Rao Dr. P. (2019). Judicial Review as an Inviolable Part of Basic Structure of Constitution (p. 1). International 

Journal of Law, Management and Humanities. 
16 Bhattarai, Shyam Kumar (2023). Conceptual Framework of Judicial Review with Reference to Nepal, Advances in Sciences 

and Humanities (p. 53). 
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2. Research Methodology 
The methodology of s tudy will be doctrinal. Both primary and secondary sources of information 
will be collected, s tudied and analyzed. Materials will be obtained from various sources. Among 
them Cons titution, Conventions, Acts, Rules, decisions of the Supreme Court are the primary 
sources of information. Similarly, books, articles, journals are secondary sources of information 
for this s tudy. Data so obtained will be analyzed through analytical, his torical, descriptive and 
comparative method of analysis.

This research paper has based on doctrinal method of research. It has been prepared by researcher 
applying descriptive, comparative approaches. The s tudy is based on the primary and secondary 
information. The sources of primary information are cited from the Cons titution of Nepal, 2072 
(2015) and other domes tic legislation. Secondary sources of data have been analyzed from 
previous academic writings, relevant books. Articles, reports, different websites etc. 

3. Practice of Judicial Review
England has no written cons titution and therefore, there is no direct judicial review. But courts 
do resort to indirect judicial review at times.17 The Cons titution of Canada or Aus tralia does not 
contain aby provision for judicial review, yet the process goes on. The his torical origin of judicial 
review in these countries is traceable to the colonial era.18 The doctrine of judicial review was 
thus ingrained into the legal fabric of Canada and and Aus tralia and therefore, no need was felt to 
include a specific cons titutional provision in the basic laws of these countries.19 Judicial review 
is an integral part of the cons titutional process, it is a part of the living cons titution in the USA 
and India. 

The doctrine of judicial review is an integral part of the American judicial and cons titutional 
process although the Cons titution does not explicitly mention the same in aby provision. The 
Cons titution merely says that it would be the supreme law of the land. Before the Cons titution the 
legislation of the American colonies was subject to judicial review. But after the Cons titution in 
1803, in Marbury v. Madison is one of its mos t creative opinions, the U.S. Supreme Court very 
clearly and specifically claimed that it had the power of judicial review.20 Marbury v. Madison 
case is the firs t case or landmark decision of judicial review in which US Supreme Court declared 
an act of Congress is uncons titutional. In the U.S.A., in the area of cons titutional interpretation, 
judges have always accepted a law-creative role and from time to time have made s tatements 
putting emphasis on judicial activism in cons titutional matters.21 Judicial review of adminis trative 
action and legislation s tand on a different footing.22

17 Jain, M.P. Indian Constitutional Law, supra note 3 at 830.
18 Ibid at 831.
19 Mcwhinney, Edward (1964). Judicial Review (p.65), (University of Toronto Press).
20 Jain M.P. Indian Constitutional Law, supra note 3 at 831.
21 Ibid at 834. 
22 Basu, D.D. Constitutional Law of India (2011). (p. 422), (LexisNexis Butterworths Wadhwa, India. 
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4. Grounds for Judicial Review 
Judicial Review is the power of the Supreme Court or High Court to examine an act of public 
authorities and to overturn that act if it is contrary to cons titutional principles. This power has been 
incorporated in the Cons titution itself and cannot be done away with since it is a basic feature. 
There are several grounds the judiciary can exercise its power. Compliance with the Cons titution 
and protection of civilian rights are the fundamental basis of judicial review.23 Jurisdictional 
errors are subject to review in cases when there is a lack of jurisdiction, excess of jurisdiction or 
an abuse of jurisdiction. Generally, grounds of judicial review are illegality of law, irrationality, 
violation of natural jus tice, unreasonableness, ultra vires, abuse of power, jurisdictional error, 
misuse of discretionary power, failure to comply with the mandatory procedural requirement and 
apparent error of law on the face of the record.24 Lord Diplock has classified the ground of judicial 
review using the three broad classes of illegality, irrationality, and procedural irregularities.25

Another ground of the judicial review is if a s tatute or executive or adminis trative action action 
violates the fundamental rights that are guaranteed in the Cons titution. If there is a legal ques tion 
involved in any disputes of the public interes t shall became one of the grounds of the judicial 
review.26 Its concern is whether a decision-making authority has exceeded its power, committed 
an error of law, committed a breach of rules of natural jus tice, and reached a decision without 
reasonable ground or by abusing its power. It is an es tablished fundamental fact that on an 
application for judicial review, the court will not review the merits of the decision but will confine 
themselves to ensuring, in brief, that the authority did not act illegally, unreasonably, or unfairly.27

It also defines the role and responsibility of the legal and political branches of the s tate organ. The 
great argument of judicial review is that s tate organs along with the legislature and executive have 
not a right to violate the cons titution, if they do so, the only remedy is judicial review.28

5. Judicial Review and Women Rights in Nepal 
5.1 Women Rights His tory in Nepal

Nepal is patriarchal society. Women and men are always called the two wheels of the chariot, yet 
patriarchal society believes women as second-class citizens, always behind their male counterparts. 
Females face gender-based violence and this greatly limits their ability to attend school education. 
Also, religion res tricts the opportunities for women to receive education. The low rate of literacy 
for women can be attributed to the discrimination they face at home. The major issues faced by 
women were Gender Based Violence, Child marriage, trafficking of women, transitional jus tice, 
unequal representation and participation of women in decision making. In Nepal, discrimination 
agains t women began with the practice of horrible widow-burning cus tom (Sati pratha), which 

23 Supra note 16 at 55.
24 Supra note 16 at 55.
25 Council of Civil Service Union et al., Vs Minister for the Civil Service, 1984, 935. 
26 Ibid at 105. 
27 Gordon QC. Richard & Ward Tim (2000). Judicial Review (p.175), Cavendish Publishing Limited London. 
28 Supra note 16 at 56. 
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was abolished at Rana dynas ty by Prime Minis ter Chandra Shamsher in 1920 A.D. This cus tom 
is no longer in practice today, but it was one of the cruel practices of traditional society that kept 
women devoid of their willingness to live. Abolishment of this cus tom is a miles tone of women's 
rights movement in Nepal. 

In this way, Mens trual Exile (Chhapupadi) has been discriminatory agains t women. It is a social 
practice where mens truating women are displaced from their own house during their mens truation 
time. The practice is s till can be seen in far-wes tern regions of Nepal, but its abolishment was 
an encouraging s tep for mens truating women. Supreme Court of Nepal banned all forms of 
Mens trual Exile in (2062) 2005. In 2074 (2017), Nepal passed a law punishing people who force 
women into exile during mens truating and imposed a fine of 3000 rupees or a term of three 
month's imprisonment or both on those who continued to behave in this way. Due to the growing 
inequality and violence agains t women, free legal aid was made available by the government of 
Nepal through the enactment of Legal Aid Act, 2054 (1997). In this way, Public Interes t Litigation 
(PIL) was one of the key tools used by women to voice their opinions and enactment of women's 
rights. The newly elected democratic government ratified numerous laws and international treaties 
specific to women. 

Nepali citizens could acquire citizenship only based on the father's citizenship but, the 
Citizenship Act, 2063 (2006), said that a child can acquire Nepali citizenship if either of 
her/his parents has Nepali citizenship too. In this way, The Interim Cons titution of 2063, a 
33 percent quota was reserved for women in the political sys tem. According to the Domes tic 
Violence (Offence and Punishment) Act, 2066 (2009) the domes tic violence survivors got 
the platform to report the abuse. Domes tic Violence (Offence and Punishment) Rules, 2067 
(2010), further directs the need for prompt health checkups and protection of survivors. 
Currently, Nepal has introduced a new law defined marital rape as a crime and also set a 
punishment for marital rape. In Section 219(4) of Muluki Criminal Code 2074 s tates "if the 
husband commits rape to the wife, except in any of the following circums tances, he shall 
be liable to punishment with imprisonment not exceeding five years". This allowed women 
suffering in an abusive relationship to get out of it and even get compensation. These are 
some miles tones of the women rights movement in Nepal's his tory. 

5.2 Judicial Review in Women Rights 

In Cons titutional jurisprudence, the term judicial review has been employed differently. Judicial 
review is an armor to check lawlessness of legislative as well as the executive. The previous 
Cons titution of Kingdom of Nepal, 2047 had fully internalized the full-fledged concept of judicial 
review in the Cons titution. The judicial review of legislation shall be incorporated in those 
Cons titutions where a Cons titution is fundamental law of the land supreme law or Cons titution's 
s tatus is superior to other laws.29 If a public body as defined in law makes an error of law, the 
courts-through the process of judicial review-will intervene to ensure that the body in ques tion 
reconsiders a matter and acts in a procedurally correct manner. If judicial review is applied for and 

29 Supra note 12 at 103.
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the court rules that the body whose decision is being challenged is a private body, then the remedy 
of the aggrieved individuals will lie in private law, not public law proceedings.30

Women's rights can be defined, integrated, and implemented in many ways. Every right that exis ts 
to be guaranteed, a woman needs sometimes. So in any nation, including Nepal, it is helpful to 
have a treaty framework encompassing the basic international treaties, which Nepal essentially 
has. Women's rights aren't jus t rights to women as women only; they have to include all rights 
if she is to be part of the mains tream. All economic rights, social rights, cultural rights, political 
rights, civil rights, and on the criminal side rights from torture, rights agains t genocide, rights in 
war as civilians—all of those rights have to be there.31 All human rights need to be guaranteed for 
women to have human rights and to be available to be implemented in a domes tic legal setting. 
Often when people think about women's rights they think about CEDAW, and yes one needs that, 
but one also needs everything else. That treaty framework which has exis ted for some time in 
Nepal.32 The Interim Cons titution of Nepal, 2063 has embodied the concept of limited government 
and independent Judiciary. There are some landmark decision of women rights in Nepal: 

a. Rina Bajracharya vs Cabinet Secretariat and others 

In this case the Supreme Court of Nepal, held that "the provision of article 11(3) of the Cons titution 
which provides special provision for the protection and advancement of the downtrodden including 
women is not a negative obligation but is positive obligation to make law for the protection and 
advancement of women". Hence Court made it clear that the unequal treatment for unequal does 
not mean that one should be discriminated in the name of unequal treatment.33

b. Sapana Pradhan Malla vs Minis try of Law, Jus tice and Parliamentary affairs and others. 

In this way, the Supreme Court made it even clearer that classification of any nature for the purpose 
of Article 11 should be jus t and reasonable. And the impugned provision, number 7 of the chapter 
of Rape of Muluki Ain, which made dis tinction between a pros titute and a non-pros titute women 
was declared unreasonable and then uncons titutional.34 In the case of Sapana Pradhan Malla vs. 
the Government of Nepal, the Supreme Court of Nepal has issued directives order for the privacy 
and protection of the victim in certain cases, including sexual and gender based violence.35

c. Mira kumara Dhungana vs Minis try of Law, Jus tice and Parliamentary affairs and others 

In this case, Court issuing directive order to the government to revise the impugned provision, 
Number 16 of the chapter of Partition of Muluki Ain, which entitled daughters to their ances tral 
property only if they are unmarried and have passed the age of 35 contrary to sons who could 
es tablish his right over such property immediately after his birth.36

30 Ibid at 104. 
31 Mackinnon Catharine, (2008). Mainstreaming Women's Rights Issues in the Justice System, (p.227) NJA Law Journal. 
32 Ibid at 227. 
33 NKP 373, 2057. 
34 Writ n. 56, 2058.

35 NKP2063, Writ No.: 3561.
36 Writ no. 55, 2058. 
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d. Sharmila Parajuli vs. Government of Nepal 

In the case of, the Supreme Court of Nepal has ordered to make appropriate laws by making a 
s tudy on sexual harassment by taking a special reference to Article 2 of CEDAW which s tates that 
s tate has the obligation to adopt measures in order to prevent sexual harassment and any kind of 
discrimination agains t women. 37

5.3 Relevant Laws of Women Rights in Nepal

The Cons titution of Nepal, 2072 Article 38 guarantees the Rights of Women as one of its 
fundamental rights of women. Article 38 has also made a determined effort to combat Sexual 
and Gender Based Violence by passing specific legislation on different aspects of Sexual 
and Gender Based Violence, including: the Domes tic Violence (Offense and Punishment) 
Act 2066 (2009); the Human Trafficking and Transportation (Control) Act (2064) 2007; 
The Sexual Harassment at the Workplace (Elimination) Act, 2071 (2015); the Witchcraft 
Allegation (Offense and Punishment) Act, 2072 (2016); the Gender Based Violence Relief 
Fund Regulation; and the different chapters of the Country Criminal (Code) Act, 2074 (2017) 
that set out the laws on rape, sexual abuses, marriage, mens trual violence, discrimination, 
acid attack, dowry and cyber-crime. 

The Chapter on Rape in Country Criminal (Code) Act, 201739 defines the crime of rape as non-
consensual intercourse with an adult woman or any intercourse with a girl under 18 thereby 
defining rape as committed by men agains t women and girls. The chapter s tipulates the punishment 
for the offender, ranging from 10 to 20 years imprisonment.40 Section 220 s tates about the rape 
not be committed within inces t. Similarly, it prohibits sexual abuse agains t child.41 Section 228 
mentions about the appropriate compensation to the victim. The limitation to file the case is 1 year 
from the date of occurrence of offence except in the inces t rape.42

The Domes tic Violence (Offense and Punishment) Act, 2009 gives the right to file claims with the 
Police Office, National Women's Commission or local bodies (such as municipalities and village 
executive), by any person who has reason to believe that an act of domes tic violence has been, is 
being, or is likely to be, committed.43 A person who commits an act of domes tic violence shall be 
punished with a fine of three thousand rupees up to twenty five thousand rupees or six months of 
imprisonment, or both.44 The Act provides that the proceedings of such cases shall be in-camera.45

It also provides forcompensation to be granted to the victim of domes tic violence, depending on 

37 Writ no. 55, 2058.
38 The Constitution of Nepal 2072, Article 38 (1), (2), (3), (4), (5), (6). 
39 Country Criminal Code 2074 (2017), Section 219. 
40 Country Criminal Code 2074, Section 219 (3). 
41 Country Criminal Code 2074, Section 225. 
42 Country Criminal Code 2074, Section 229. 
43 Domestic Violence (Offense and Punishment) Act 2066 (2009), Section 4 
44 Domestic Violence (Offense and Punishment) Act 2066, Section 13 (1).
45 Domestic Violence (Offense and Punishment) Act 2066, Section 7. 
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the nature of the act of domes tic violence and degree of pain suffered by the victim.46 The offense 
of domes tic violence mus t be reported within 90 days of the commission of the crime.47

The Human Trafficking and Transportation (Control) Act 2007 s tates that any person who commits 
an offence of buying or selling a human being, shall be punished with twenty years imprisonment 
and fined two hundred thousand rupees.48 The Act also provides for a translator and interpreter, if 
the working language used by the concerned court is not unders tandable by the victim.49 Sexual 
Harassment at the Workplace (Elimination) Act, 2015 defines sexual harassment at the workplace 
as physical touch with sexual intent, demons trating sexual objects, audiovisual objects or other 
seductive materials at the workplace. Country Criminal (Code) Act, 2017 prohibits sexual 
harassment at any places.50 In this way, The Witchcraft Allegation (Offense and Punishment) 
Act, 2016 defines an offence of making a witchcraft allegation as the act of alleging any person 
practices witchcraft. It provides for victim protection and compensation.51 Similarly, Country 
Criminal (Code) Act, 2017 prohibits inhumane treatment to any person.52

Country Criminal (Code) Act, 2017, chapter on Sexual Violence defined marital rape is a sexual 
intercourse by a husband with his wife without her consent. According to this clause, any husband 
who commits marital rape shall be punished with imprisonment up to 5 years.53 The Country 
Civil (Code) Act, 2017 also provides that marital rape can be one of the grounds for divorce.54

The Country Criminal (Code) Act, 2017 further provides that, a wife who has filed a claim 
of marital rape shall be provided with special security until the case is decided by the court. 
Country Criminal (Code) Act, 2017, prohibits bridegroom and his family to transact expensive 
gifts and property from a bride's family. The Act prohibits the Bridegroom's side or vice versa 
from compelling the bride's side or the groom's side to give cash, goods, Dowry, donation, gift, 
or farewell gift for the bride or bride groom.55 The Country Criminal (Code) Act, 2017 s tates 
that any act of discrimination, untouchability or inhumane act towards women by keeping her in 
"mens trual exile " in her mens trual period is prohibited.56 The punishment imposed on such act is 
up to 3 months of imprisonment or fine up to Rs. 3, 000 or both.57

6. Finding 
Judicial review in Nepal likely focuses on protecting fundamental rights guaranteed by the 
Cons titution. I already included some major cases where the courts have intervened to safeguard 
46 Domestic Violence (Offense and Punishment) Act 2066, Section 10.
47 Domestic Violence (Offense and Punishment) Act 2066, Section 14. 
48 Human Traffi cking and Transportation (Control) Act 2064 (2007), Section 15. 
49 Human Traffi cking and Transportation (Control) Act 2064, Section 11. 
50 Country Criminal Code 2017, Section 224 
51 Witchcraft Allegation (Offense and Punishment) Act 2016, Sec 6, 7, 12, and 17.
52 Country Criminal Code 2074, Section 168 (1). 
53 Country Criminal Code 2074, Section 219 (4) 
54 Country Civil Code 2074 (2017), Section 95.
55 Country Criminal Code 2017, Section 174 (1). 
56 Country Criminal Code 2017, Section 168 (3). 
57 Country Criminal Code 2017 Section 168 (4) (5). 
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citizens' rights and liberties. The judiciary may review government actions, decisions, and policies 
to ensure they arrange with cons titutional principles. Nepal has included PIL in some cases 
brought by citizens or organizations in the public interes t. This could include the issues related to 
environmental protection, social jus tice, and other matters affecting the public. Findings judicial 
review may reflect the balance between judicial activism and judicial res traint. The courts may 
involve in activism to protect rights and promote jus tice, but findings may also address concerns 
about potential overreach. This could include cases where international s tandards are considered 
in judicial review decisions. The major findings of JR in Nepal are given below: 

a. Nepal has experienced significant cons titutional changes over the years, particularly 
with the promulgation of the new Cons titution in 2072. The Supreme Court of Nepal 
has the authority to review laws, policies, and actions of the government to ensure 
they arrange with cons titutional principles. 

b. Judicial review in Nepal serves as a mechanism to protect fundamental rights 
guaranteed by the Cons titution. 

c. Judiciary of Nepal acts as a check on the powers of the executive and legislative 
branches of government. Through judicial review, the court can s trike down laws or 
executive actions that are uncons titutional.

d. The several landmark judicial review cases that have had significant implications for 
good governance, human rights, and democracy.

e. Judicial review promotes transparency and accountability in governance by 
subjecting governmental decisions to scrutiny.

7. Conclusion 
Judicial review is an essential component of modern cons titutional democracies because it ensures 
that the government respects the rights and liberties of its citizens. It serves to s top government 
abuse of power and advance democratic principles like the rule of law and the preservation of 
individual rights by giving the judiciary a way to review and invalidate uncons titutional laws. 
Judicial review is a process under which executive and legislative actions are subject to review 
by the judiciary. A court with judicial review power may invalidate laws and decisions that are 
incompatible with a higher authority. 

Definitely to declare any law ultra vires to the Cons titution is a very demanding task for any 
judiciary. Especially when such declaration is for the law made by people's representative 
themselves, which may at times invoke counter majoritarian arguments agains t judicial review. 
Hence, it mus t always balance between rule of law and democratic values, keeping in view wider 
objective of securing cons titutional rights of the citizens. 

If judicial review effectively active it can play a significant role in safeguarding and promoting 
women's rights. Courts can interpret exis ting laws and provisions to ensure they are consis tent 



National Human Rights Commission Nepal

Sambahak

79

with cons titutional guarantees of gender equality. It provides a mechanism for challenging 
and s triking down laws or policies that discriminate agains t women. Through judicial review, 
women may have improved access to jus tice. Courts can address issues such as gender-based 
violence, discrimination, and unequal treatment, providing a forum for women to seek remedies 
for violations of their rights. Judicial decisions can empower women's rights activis ts and 
organizations, providing legal backing to their advocacy efforts. It can also encourage a broader 
societal discussion on gender equality issues. It's important to note that the effectiveness of judicial 
review depends on various factors, including the independence of the judiciary, the legal culture 
of the country, and societal attitudes. For the mos t current and specific information on judicial 
review and women's rights in Nepal, it is recommended to refer to recent legal developments and 
cases in the country. 
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Abs tract

Nepal has hos ted refugees from various neighboring countries like Tibet, Bhutan, Afghanis tan, 
Pakis tan, Myanmar including some African countries, as they flee persecution, armed 
conflict, violence, disas ter that lead them to the deprivation of dignified life and liberty. There 
have been various challenges for refugee protection in Nepal in terms of legal, social, and 
humanitarian dimensions. The presence of refugee populations emphasizes on the importance 
of enhancing the capacity of government agencies, promoting community awareness, advocacy 
for the exploration of durable solutions such as voluntary repatriation, resettlement, and local 
integration. However, a large population residing in Nepal without proper fulfillment of basic 
needs is continuously suffering because of legal uncertainties and gaps in specific legislative 
frameworks and formal recognition mechanisms in Nepal. Similarly, lack of national s trategies 
for monitoring and reporting mechanisms, collaborating with national and international 
communities for the effective advocacy, policy reforms and developing legislation aligned 
with international s tandards causes even more challenges. However, there has been potential 
to improve refugee protection mechanisms, to address vulnerabilities, and to uphold the rights 
and well-being of refugees, contributing to a more inclusive and humane society.

Keywords: threat to persecution, asylum, refugee protection, displacement, Bhutanese refugee, 
Tibetan refugee, refugee rights, domes tic legislation, international human rights s tandards, 
voluntary repatriation 

 Bridging Rights and Realities: Human Rights 
Challenges for Refugees in Nepal

 Mandira Shrestha

Introduction:
Refugee is someone who has been forced to flee their home countries due to well-founded fears of 
persecution based on race, religion, nationality, political opinion, or memberships in a particular 
social group, who is unable or unwilling to return to their country of origin.1 Additionally, 
displaced persons are categorized into asylum seekers, refugees, economic migrants and internally 
displaced person.2 Legal s tatus of refugee refers to the formal recognition of a person's rights and 
responsibilities under national and international laws, including the right to seek asylum and 
access to essential services. Refugees have the right to safe asylum and not to be returned to 
possible persecution in their country of origin.3 In ordinary sense, refugee refers to the person in 
1 Convention relating to the Status of Refugee, 1951 
2 United Nations High Commissioner for Refugees (UNHCR), A Pocket Guide to Refugees 2008 page 11-32
3 United Nations High Commissioner for Refugees (UNHCR) https://www.worldvision.org/refugees-news-stories/what-is-a-

refugee-facts 
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flight who seeks to escape social conditions or personal circums tances found to be intolerable for 
the survival of live. The reasons of flight may be from oppression, threat to persecution, violence, 
deprivation, grinding poverty, conflict, and natural calamities.

There has been a s trong linkage between refugee protection and human rights. People forced to 
flee are often deprived of their fundamental rights to live without dis tinction in order to get basic 
facilities to live as human.4 Seeking asylum is a human rights and anyone fleeing persecution, 
conflict or human rights abuses has a right to seek protection in another country.5 Nevertheless, 
such individuals are subjected to fulfill rights and duties enshrined in international human rights 
s tandards and the domes tic legislation of concerned s tate.6 When individuals are compelled to 
leave their homes due to circums tances beyond their control, they deserve the opportunity to 
es tablish a life with dignity and security in a new environment, with the hope of returning home 
once conditions allow for it.7

Nepal has significant presence of refugees from different part of world, who may have suffered 
from various human rights violations as they are vulnerable to enjoy basic necessities in terms of 
food, shelter, healthcare and security, and are to be protected by hos t country. Tibetan, Bhutanese 
and other refugees residing in various camps in Nepal are to be protected with the assurance of 
human rights as Nepal is a party s tate to various international human rights ins truments. The 
protection and legal s tatus of refugees in Nepal is a critical issue with profound humanitarian and 
legal implications. Based on the contemporary presence of refugees from various nations and 
exis ting legal complications for addressing them in Nepal, this s tudy on ‘Bridging Rights and 
Realities: Human Rights Challenges for Refugees in Nepal' adopted a comprehensive methodology, 
aiming to contribute significantly in advancing discourse, policies and practices related to refugee 
protection and their legal s tatus. Additionally, the s tudy seeks for positive outcomes and improved 
conditions of refugees in Nepal that can inform recommendations, interventions, and advocacy 
s trategies aimed at enhancing refugee rights and protections within unique socio-economic and 
political landscape of Nepal by maintaining social harmony and peace. 

His torical Context of Refugee Movements in Nepal:
Throughout his tory, the trend of displacement of people from place of origin, seeking sanctuary, 
finding safety, and protecting them from danger has been a global phenomenon.8 People are forced 
for transference because of well-founded fear of persecution, deprivation of rights and safety. 
The protection of refugees has been considered as cus tomary international law. International 
arrangements for refugee began after World War I during the period of League of Nations, with 
the es tablishment of the High Commission for Refugees in 1921, followed by various initiatives 
4 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/what-we-do/protect-human-rights 

[accessed 27 April 2024]
5 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/us/about-unhcr/who-we-protect [accessed 

3 May 3, 2024]
6 Article 2 General obligations, The Refugee Convention, 1951
7 United Nations High Commissioner for Refugees (UNHCR) Global Appeal 2024, The UN Refuge Agency
8 Joshi Sarat C., PROTECTING HUMAN RIGHTS OF REFUGEES Issues and International Intervention, 2011
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such as the Nansen International Office for refugees, the inter-governmental Committee for 
Refugees, and eventually the International Refugee Organization in 1947.9 Later the broad issues 
of refugee are coined in the Convention Relating to the S tatus of Refugee in 1951. The legal s tatus 
of refugees has his torical roots in modern Wes tern his tory, where in the 19th century, rulers of 
European powers readily accepted individuals seeking to migrate even though there have been 
traces of flight in other parts of the world.10 Guy Goodwin Gill argues that cus tomary international 
law now recognizes a new class of refugees, extending the principle of non-refoulement to 
individuals outside the conventional refugee definition who lack government protection agains t 
imminent danger, such as civil disorder or human rights violations, and should be granted refuge 
unless the s tate can prove the absence of continued risk.11 There are 59.5 million refugees and 
internally displaced people and 10 million s tateless people living in limbo without citizenship, 
who are forced from their homes due to the conflict and are forced to live in deprivation of 
minimum s tandard of living.12 United Nation High Commission for Refugees (UNHCR) s tates 
that there are 35.3 million refugees globally and 29.4 million among them needs protection. 
Providing shelter and aid was originally a religious obligation to many religions to help people 
in need before the integrated form of international ins truments relating to refugee protection. The 
transition from granting asylum or refugee s tatus based on religious charity to a s tate-mandated 
responsibility grounded in the concept of national sovereignty marks a pivotal evolution. This 
shift, acknowledged as a fundamental human right within international legal frameworks, reached 
its apex with the ratification of the Universal Declaration of Human Rights in 1948. Like many 
countries around the globe, Nepal is also a des tination or transit for seeking asylum or refugee. 
Nepal has witnessed a notable influx of diverse refugee populations as of its renowned tranquility 
amids t neighboring s trife. However, tracing the his torical footprint of refugee presence in Nepal 
is a challenging task due to the lack of proper mechanisms of documentation. In addition to 
the refugees from Tibet and Bhutan, Nepal has hos ted refugees from other countries such as 
Myanmar, Afghanis tan, Pakis tan and some African countries, among which are s taying without 
adequate s tandard of living. 

Tibetans have a significant presence among refugee populations of Nepal, with their displacement 
following Chinese occupation of Tibet in 1950.13 Fleeing political persecution and cultural 
repression, Tibetan refugees sought refuge in neighboring countries, including Nepal. Nepal 
initially provided sanctuary to Tibetan refugees, allowed them to settle in designed areas, primarily 
in the Kathmandu Valley and other parts of the country by providing de facto asylum. They are 
living in a somewhat precarious legal situation, as their s tatus has not been formally recognized 
under Nepali legal grounds. Some Tibetan refugees have been able to integrate into Nepali society 
and es tablish businesses or pursue education, but many continue to face challenges in terms of 

9 K.C Yadav Kumar 2016. Refugee Law Theory and Praxis: A Nepalese Perspective page 4
10 B.S. Chimni (ed.), International Refugee Law, (1st Ed.), New Delhi, Sage Publications, Reprint 2007 page 19
11 ibid 8 page 20-21
12 Refugee International, www.endslaverynow.org/refugee-international [accessed 25 April 2024]
13 KMC Journal. Livelihood Patterns of the Tibetan Refugees in Kathmandu. page 75
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legal s tatus, access to education, employment opportunities, and social integration.14 As of present 
day, there are s till Tibetan refugees residing in Nepal, including individuals and families who 
have been living in exile for decades. 

The presence of another larges t group of refugees is from Bhutan. The Bhutanese refugee 
community in Nepal s tems from the lineage of Lhotshampa community, Nepalese migrants who 
arrived in Southern Bhutan during the late 1890s.15 They are initially invited by the government of 
Bhutan to assis t in the clearance and cultivation of the southern jungles of Bhutan. These settlers 
eventually found themselves displaced when Bhutan government implemented discriminatory 
policies, excluding them. As tensions escalated, protes ts erupted, prompting the government to 
clamp down on what they perceived as dis tinct voices, drive them to surface of arres ts, torture, 
sexual violence, extortion, and arbitrary detention. In 1991, a wave of Lhotshampa from Southern 
Bhutan, numbering in the thousands, embarked on a hazardous journey to Nepal via India.16

Nepal accommodated them in various refugee camps and settlement in the eas tern part of the 
country, notably in the areas of Jhapa and Morang dis tricts of Terai region. Such camps became 
home to thousands of Bhutanese refugees for many years, with limited prospects for return or 
resettlement. Similarly, facing sys temic discrimination, violence, and denial of citizenship rights, 
Rohingya Muslims have been forced to flee their homes, leading to one of the larges t refugee 
crises in the world, 17 whereas Nepal has not been a primary des tination for Rohingya refugees 
due to the geographical and cultural factors, there have been significant traces of their presence in 
Nepal. The plight of Rohingya refugees underscores the global challenge of protecting vulnerable 
populations and ensuring their rights to asylum and safety. The presence of various refugee 
communities continues to be an important aspect of Nepal's refugee landscape and raise ongoing 
discussions about legal s tatus, protections, rights and integration challenges faced by refugees in 
the country. Resettlement to third countries, facilitated by the United Nations High Commissioner 
for Refugees (UNHCR) and other agencies, has been a better option for some refugees seeking 
permanent resettlement and opportunities. But such initiatives seem not enough to address all 
the refugee populations residing in Nepal for the protection of their rights and to mark their 
obligations to follow the legal s tandards of the country in order to maintain social harmony and 
public acceptance. 

Legal Framework on the Protection of Refugee:
The legal framework of the hos t country governing the protection of refugees plays a vital role 
in safeguarding the rights and well-being of individuals forced to flee their homeland due to 
persecution, conflict, or violence. Similarly, international ins truments relating to refugee protection 
create obligations for their s tate parties to respect and protect the people in need. International 

14 Ibid 8 page 74
15 Peace and Democracy in South Asia, THE BHUTANESE REFUGEES: BETWEEN VERIFICATION, REPATRIATION AND 

ROYAL REALPOLITIK. Vol. 1. 2005.
16 ibid 11
17 Nepal and the Rohingya Refugees. 2017 https://thediplomat.com/2017/12/nepal-and-the-rohingya-refugees/#:~:text=While%20

the%20overwhelming%20majority%20of, repressed%20people%20in%20the%20world 
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convention and its protocol relating to refugee es tablish international legal framework for defining 
refugees, their rights, and the obligations of s tates towards refugees and provide guidance on 
key principles such as non-refoulement, the right to seek asylum, access to protection, non-
discrimination, and the right to food, shelter, health and well-being. Nepal is the habitation 
of refugees from various countries, but lacks comprehensive domes tic legislation specifically 
focused on the protection of refugee rights and procedures for asylum or s tatus determination. 
Furthermore, Nepal is not s tate party to the Convention relating to the S tatus of Refugee 1951 and 
its 1967 Protocol. As a result, matters related to the protection and s tatus of refugee are primarily 
addressed within the framework of cus tomary international law, human rights treaties, ad hoc 
measures of adminis trative practices, and cons titutional provisions related to human rights that 
guarantee fundamental rights including right to life, freedom from torture, access to jus tice, are 
relevant to the issues of refugee and their protection.

Nepal, unless being the signatory to the international ins truments relating to the protection of 
refugee, has to respect and fulfill an obligation of the provisions of cus tomary international law 
enshrined in various international human rights ins truments, to which Nepal is a party s tate, create 
obligations to protect the rights and well-being of refugees. Universal Declaration of Human 
Rights, (UDHR) 1948 provides a framework for the protection of refugees' rights in Article 9 
that emphasizes the right of individuals to be protected from arbitrary arres t, detention, or exile 
which is particularly important for refugees who may be vulnerable to detention based on their 
immigration s tatus. Article 13 (2) recognizes the right to leave any country, including his own, 
and to return to his country; including refugees' right to move freely within the hos t country 
and should not be arbitrarily res tricted in their movements. Article 14 recognizes the right of 
individuals to seek asylum from persecution. Moreover, Nepal welcomed treaty obligations 18

under various international human rights ins truments such as International Covenant on Civil 
and Political Rights (ICCPR) 1966 to ensure the right to movement and right to fair trial; the 
International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966 ensures the 
economic, social, and cultural rights of individuals, does not explicitly mention refugees, but 
apply to all individuals within a s tate's jurisdiction, including refugees. These rights are crucial 
for ensuring the well-being and dignity of refugees and are integral part to their protection under 
international law. The principle of non-refoulement, explicitly included in the Convention agains t 
Torture and Other Cruel, Inhuman or Degrading Treatment or punishment (CAT) 1984 in Article 
3 that prohibits the extradition, expulsion, or return of individuals to another s tate where there 
are subs tantial grounds for believing that they would be in danger of being subjected to torture 
or inhumane treatment. It aimed at preventing torture and other forms of cruel, inhuman, or 
degrading treatment or punishment to all individuals, including refugees, within the jurisdiction 
of s tate parties. Article 22 of the Convention on the Rights of Child (CRC) 1989 protects the 
rights of a refugee child, who may or may not accompany with his or her parents or by anyone, 
including providing the necessary assis tance for family reunification. Similarly, the Convention 
on the Elimination of All Forms of Discrimination agains t Women (CEDAW) 1979 and the 

18 Nepal Treaty Act 1990 (9): Treaty provisions enforceable as good as Laws



National Human Rights Commission Nepal86

Sambahak

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) 
1965 protect various rights of refugees without discrimination.

The principles enshrined in international human rights ins truments and conventions such as 
ICCPR, ICESCR, ICERD, CEDAW, CRC and CAT do not specifically address refugees as a 
dis tinct category; there provisions are applicable to all individuals, including refugees, within the 
jurisdiction of s tate parties as a cus tomary international law. Apart from such ins truments, there 
have been some other ins truments that govern the protection of refugee. The Guiding Principles 
on Internal Displacement 1998, provide non-binding guidance, emphasizes for preventing 
arbitrary displacement, safeguarding asylum rights, and protecting vulnerable groups. It basically 
supports' voluntary return, resettlement, and reintegration of internally displaced person, indirectly 
reinforcing refugees' rights and the need for their safe, dignified return. Similarly, the Cartagena 
Declaration on Refugees, 1984, sets the principle of non-refoulement and calls for international 
cooperation to address the needs of refugees. These international ins truments with the norms of 
cus tomary international law provide insights in the absence of domes tic legislations and adaptation 
of international ins truments on refugee protection to respect and protect the refugees in Nepal 

The Contemporary Context of Refugees in Nepal:
Nepal has hos ted around 20, 000 refugees from various neighboring countries such as Tibet, 
Bhutan, Afghanis tan, Myanmar and other s tates, and this practice continued since 195919, have 
sought asylum in Nepal due to various reasons, including political persecution, armed conflict, 
ethnic discrimination and human rights violations. Those refugees are settled in various camps 
in different parts of Nepal. Refugee camps and settlements in Nepal fluctuate in terms of sizes, 
facilities, and conditions. Bhutanese refugee camps in eas tern Nepal, such as Beldangi, Sanischare, 
and Khudunabari, and Tibetan refugee camps in different places of Kathmandu and Pokhara 
have housed significant populations for decades. Rohingya refugees are settled in the camps in 
Kathmandu and other Terai regions. Those camps have basic infras tructure for housing, education, 
and healthcare, but facing challenges such as overcrowding and limited livelihood opportunities. 
Refugees in Nepal have access to essential services such as healthcare and education, largely 
supported by government agencies, NGOs, and international organizations. However, access can 
be limited, especially in remote areas or for vulnerable groups within the refugee population. The 
processes of taking various measures and efforts are ongoing to improve access the condition 
of refugees such as to provide education through schools in refugee camps and scholarships for 
higher education, and healthcare services include primary care clinics and partnerships with local 
hospitals for specialized treatment. 

Social integration is another option to address the refugee protection, which plays a crucial 
role in the well-being and resilience of refugees in Nepal. Integration efforts aim to fos ter 
meaningful interaction and collaboration between refugees and hos t communities, promoting 
mutual unders tanding and cooperation, which ultimately help to maintain social harmony and 
19 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/countries/nepal [accessed on 28 April 

2024]
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peace. Positive impacts of social integration include cultural exchange and enrichment, economic 
opportunities through entrepreneurship and collaboration with local businesses, community 
support networks that provide social and emotional assis tance to refugees, advocacy and awareness 
initiatives that promote refugee rights and inclusion contributing to diverse social fabric of Nepal. 
However, social integration also faces potential threats, such as language and communication 
barriers leading to misunders tandings or isolation, cultural tensions or conflicts. Social integration 
program should implant the feeling of ownness in refugee populations that can contribute to the 
overall development of the country.

Many refugees in Nepal seek resettlement to third countries, such as the United S tates, Canada, 
Aus tralia, or European countries, through resettlement programs facilitated by UNHCR and 
partner organizations. Third-country settlement offers refugees the opportunity for permanent 
residency and a fresh s tart in a new environment. About 25, 000 Bhutanese refugees have been 
resettled in the United S tates and other receiving countries from camps in eas tern Nepal, among 
which 22, 060 refugees has been accepted by United S tates, 1, 006 by Aus tralia, 892 by Canada, 
316 by Norway, 305 by Denmark, 299 by New Zealand and 122 by Netherlands since 2007 with 
the cooperation of the government of Nepal and the International Organization for Migration 
(IOM).20 It is claimed that more than 113, 500 refugees from Nepal have been resettled to eight 
different countries with the help of UNHCR. There have been some challenges for refugees in 
third-country settlement such as cultural adjus tment and adaptation to new societal norms and 
sys tems, language barriers, integration support, employment and economic s tability in the new 
country, and psychological and emotional challenges related to leaving familiar surroundings and 
s tarting a new.

Despite of some progress, refugees in Nepal are facing various challenges such as legal uncertainties 
and res trictions on employment and mobility, limited access to higher education and professional 
opportunities, mental health and psychosocial disparities due to displacement and trauma, and 
additional vulnerabilities among specific groups such as women, children, and persons with 
disabilities. Refugee children and youth face significant barriers to accessing quality education 
and professional opportunities because of the limited availability of educational resources and 
facilities in refugee camps, coupled with res trictions on enrollment in public schools, hinders 
their educational development. Additionally, challenges in obtaining recognition of qualifications 
and certifications acquired in refugee camps further limit their access to higher education and 
vocational training programs. The experience of displacement, trauma, and uncertainty can 
have profound impacts on the mental health and psychosocial well-being of refugees. S tigma, 
discrimination, and lack of access to mental health services worsen these challenges, leading 
to increased vulnerability among refugee populations. Addressing for mental health and 
psychosocial support needs is essential for promoting resilience and recovery among refugees in 
Nepal. Women, children, and persons with disabilities within refugee populations are particularly 
vulnerable to various forms of exploitation, discrimination, and violence. Gender-based violence, 

20 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/news/number-refugees-resettled-nepal-
passes-25-000-mark [accessed in 28 April 2024]
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child labor, and lack of access to inclusive services pose significant challenges to their well-being 
and protection. Limited job opportunities, economic activities, and access to financial services 
in refugee camps contribute to economic ins tability and dependency on humanitarian assis tance 
among refugees. Enhancing livelihood opportunities, promoting entrepreneurship, and facilitating 
access to financial resources are crucial for empowering refugees economically and promoting 
self-reliance. While refugees in Nepal have access to basic healthcare services, challenges such 
as limited availability of specialized care, barriers to accessing healthcare facilities outside of 
camps, and health disparities persis t. S trengthening healthcare infras tructure, expanding access to 
specialized services, and addressing health inequalities are essential for ensuring the health and 
well-being of refugee populations residing in various camps in Nepal.

Addressing Refugee Protection in Nepal:
Nepal, as a developing country, is actively s triving for social, political, and economic 
advancement. However, amids t these efforts, the task of hos ting refugees or providing sanctuary 
poses significant challenges that require careful consideration to implement successfully for the 
assurance to respect and protect exis ting refugees. However, Nepal is fulfilling its international 
obligations to protect and respect human rights of all individuals including refugees despite of 
various challenges.

a. Legal Exis tence on Refugee Protection:

The absence of a specific domes tic legislation has led to legal uncertainties and challenges for 
refugees residing in the country, regarding their legal s tatus, residency rights, and access to basic 
services to live dignified life. Such legal ambiguity has resulted in difficulties for refugees in 
obtaining essential documentation, including identity cards and work permits, impacting their 
ability to access employment, education, and healthcare services. Advocacy efforts by NGOs, 
civil society organizations, legal experts and judicial responses aim to promote legal reformation 
that enhance refugee rights and address gaps in the exis ting legal framework are the ultimate 
initiatives to contribute to resolve the problems.

b. Judicial Intervention: 

There have been ins tances of judicial interventions through court cases aimed at protecting and 
upholding the rights of refugees in response to the challenges on refugee protection. The nine 
cases covered in the lates t publication of the Supreme Court, sets examples to address the issues 
of refugees in Nepal such as the principle of non-refoulement, unlawful detention and protection 
of identity, such as:

 Abdi Fahad Yusuf v. Department of Immigration et al. (2020). The fundamental principle 
that detaining individuals arbitrarily, pos t-completion of their criminal sentence, s tands 
in direct contradiction to both the Cons titution and the human rights treaties endorsed by 
Nepal. 21

21 Abdi Fahad Yusuf v. Department of Immigration et al. Writ No. 076-WH-0233 Decision No. 10503 (2020)
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 Sonam Khampa v. Minis try of Home Affairs (2011). An interim order was issued to prevent 
the refoulement of Tibetan refugees for the protection of their life. 22

 Hadi Jaber Habib v. Government of Nepal (2009). The court protected the right to fair trial 
of an asylum seeker s tating that the decision of imprisonment without following the due 
process of law is unlawful. Further, the Court drew the attention of the Government of 
Nepal for the development of domes tic law on refugees.23

These judicial interventions have played a crucial role in clarifying legal rights, challenging 
res trictive policies, and advocating for the protection of refugee rights under international law. 
Despite the positive impact of judicial interventions, challenges persis t due to the lack of a 
comprehensive legal framework specifically addressing the protection of refugee. The need for 
legislative reformation and policy developments to address the legal gaps and ensure adequate 
protection for refugees remains a priority. The judiciary in Nepal serves as a corners tone for 
nurturing a fair and inclusive society, dedicated to upholding the inherent dignity and rights of all 
individuals including refugee residing in Nepal. 

c. Integration and Social Acceptance:

Integration and acceptance of refugees from various countries is another burning concern in 
Nepal. Integrating them into local communities is a complex process that requires addressing 
socio-economic, cultural, and legal barriers. Such challenges may include limited access to 
formal employment, education, healthcare services, and social inclusion, leading to potential 
marginalization and vulnerability. There have been various ways to address such emerging 
challenges through cons tant collaboration, advocacy, and policy reformation. While some refugee 
communities have es tablished ties and networks within Nepalese communities, others may face 
social s tigma, discrimination, vulnerability and deprivation of enjoying human rights. Apart 
from that, cultural exchange programs, community events, and awareness campaigns can fos ter 
unders tanding, tolerance, and mutual respect, contributing to peaceful coexis tence that can impact 
on the balancing of social harmony and peace.

d. Humanitarian Assis tance:

Nepal has a longs tanding tradition of providing asylum and humanitarian support to refugees to 
uphold humanitarian values with limited resources and uncertain legal grounds. The availability 
of resources and funding for humanitarian assis tance programs for refugees is often limited, 
which can result in gaps in providing essential services such as shelter, food, healthcare, and 
psychosocial support, impacting the overall well-being of refugees. On the other hand, refugees 
in Nepal may encounter difficulties in accessing essential services such as healthcare, education, 
housing, and employment. The conditions in refugee camps, particularly those hos ting a large 
number of refugees, pose significant challenges such as overcrowding, limited access to basic 
necessities such as food, clean water, hygiene and sanitation as well as healthcare, and education 

22 Sonam Khampa v. Ministry of Home Affairs Writ No 068-WH-0021 (2011)
23 Hadi Jaber Habib v. Government of Nepal Writ No 065-WH-0019 Decision No. 8055 (2009)
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services. To overcome such difficulties, various programs organized in different span of time 
focused on the livelihood support and economic empowerment aim to enhance the self-reliance 
and resilience of refugees in Nepal. Additionally, vocational training, skill development initiatives, 
and income-generating activities can help to provide opportunities for refugees to improve their 
economic well-being to contribute positively to their communities.

e. Government Initiatives: 

While Nepal has shown humanitarian support for refugees, there is a need for comprehensive 
refugee policies and frameworks to address various challenges of Nepal for refugee protection. 
Nepal generally follows a non-refoulement policy that forbids forcibly return to the countries 
where they could face persecution. Nevertheless, Nepal has a gentlemen agreement with the 
United Nations High Commissioner for Refugees (UNHCR) to manage refugee issues.24 This 
partnership involves providing support for refugee camps, facilitating refugee regis tration, and 
coordinating humanitarian assis tance. Women, children, senior citizens, disable people within 
refugees are considered as vulnerable group are likely to be special protection and aids. To address 
the rights and dignified life, government agencies need to implement gender-sensitive policies 
and programs to address gender-based violence, promote women's empowerment, and ensure 
the protection of children, senior citizens and persons with disabilities. It is highly important to 
es tablish child protection mechanisms, including safe spaces and education initiatives, to prevent 
exploitation and abuse among refugee children specially focusing on girl child.

f. Advocacy and Awareness:

Advocacy and awareness programs are considered to an effective measure for ensuring human 
rights of refugees. Non-governmental Organizations (NGOs) and civil society groups play vital 
roles through various programs focusing on education; vocational training, livelihood support, 
and community empowerment contribute to enhancing refugee resilience and self-sufficiency, 
includes by providing humanitarian assis tance, advocacy, legal support, and community services 
to refugees. Advocacy for legal reforms, inclusive policies, and coordination among government 
agencies, NGOs, and international partners is essential for improving the protection of refugees 
in Nepal. Along with such agencies, National Human Rights Commission, a cons titutional body, 
plays a pivotal role to ensure and respect the rights of refugees in Nepal, through monitoring 
and reporting of various human rights violations. The Commission conducts inves tigations, 
documentation of various cases, publish reports, and make recommendations to government 
and relevant s takeholders highlighting issues of refugees such as access to jus tice, right to 
education, healthcare, and protection from discrimination. Advocacy for policy reforms, legal 
protections, and implementation of international human rights s tandards to safeguard refugee 
rights and promote inclusive practices for ensuring human rights are also the major tasks of the 
Commission. NHRC Nepal also performs capacity-building initiatives for government officials, 
law enforcement agencies, and civil society organizations to enhance their unders tanding on 
the rights of all individuals, including refugee. The Commission collaborates with national and 

24 https://www.tibetjustice.org/reports/nepal.pdf



National Human Rights Commission Nepal

Sambahak

91

international partners, including UN bodies, NGOs, and civil society organizations, to s trengthen 
refugee protection mechanisms, exchange bes t practices, and advocate for collective actions in 
addressing refugee challenges.

g. Community Support:

Community based initiatives promote social cohesion and integration between refugee populations 
and hos t communities. Cultural exchange programs, awareness campaigns, and community events 
fos ter unders tanding, tolerance, and mutual respect to each other. Community support includes 
initiatives to create livelihood opportunities, vocational training, skill development programs, and 
income-generating activities to empower refugees economically and facilitate their integration 
into local economies. Schools, clinics, and community centers may provide services tailored to 
the needs of refugee populations, ensuring access to essential facilities. Such support extends 
to education and healthcare services for refugees. Community support also involves advocacy 
efforts to raise awareness about refugee issues, advocate for refugee rights, and mobilize support 
for policy reforms. Community members, local leaders, and volunteers contribute for creating 
welcoming and inclusive environments for refugees. Community support plays an effective 
role on maintain peace and harmony for all. Beside all these programs, s trengthen mental 
health services and psychosocial support programs tailored to the needs of refugee populations, 
including trauma-informed care and counseling services as they are more prone to psychological 
s tigma. Community supporters can conduct awareness campaigns and s tigma reduction initiatives 
to promote mental health literacy and support-seeking behaviors. 

h. International Cooperation:

People flee from persecution, disas ter, violence and conflict has been a global issue that needs 
to address through international cooperation and partnership. Apart from that, s trengthening 
cooperation and partnerships with international organizations, NGOs, and donor agencies to 
manage and mobilize resources and support for refugee protection and assis tance programs 
within any s tate territory becomes an emerging need of contemporary world. S trong and effective 
advocacy for increased global solidarity and responsibility, sharing in addressing refugee crises 
and promoting durable solutions can be effective to resolve the issues of refugee protection. The 
United Nations High Commissioner for Refugees (UNHCR) plays a pivotal role in providing 
technical expertise, advocacy support, and financial assis tance to s trengthen refugee protection 
mechanisms in Nepal. They collaborate with government agencies, NGOs, and civil society 
organizations to address legal, humanitarian, and socio-economic challenges faced by refugees. 
Similarly, International Organization for Migration (IOM) involves in refugee protection through 
various activities aimed at supporting refugees, s trengthening protection mechanisms, building 
capacity, advocating for refugee rights, and fos tering collaboration among s takeholders. Local 
NGOs and community-based organizations are working vivaciously to advocate for refugee 
rights, provide humanitarian aid, and conduct research and advocacy initiatives on refugee 
issues. Nepal collaborates with regional bodies such as the South Asian Association for Regional 
Cooperation (SAARC) and the Asia Pacific Refugee Rights Network (APRRN) to address cross-
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border refugee issues, promote regional cooperation, and share bes t practices in refugee protection 
and assis tance. The APRRN aims to fos ter a collaborative spirit among regional s takeholders, 
emphasizing the importance of unified efforts to effectively address the educational challenges 
faced by refugee and s tateless children and for addressing mental health issues among refugees 
and asylum seekers through collaborative, culturally sensitive, and holis tic approaches.25 Nepal 
seeks to s trengthen coordination, resource mobilization, and information exchange on refugee-
related matters, including setting international s tandards of legal frameworks, durable solutions, 
and refugee integration through regional partnerships.

Resource allocation and mobilization is another important matter to resolve the challenges of 
refugee protection. The actions taken by Nepal to collaborate with various international donor 
agencies such as United S tates Agency for International Development (USAID), the European 
Union (EU), and the World Bank, provides crucial financial support and funding for refugee 
protection programs, humanitarian assis tance, and infras tructure development in refugee camps 
and settlements to resolve the problems of generating resources. To enhance sus tainable fundraising 
mechanisms, multi-s takeholder partnerships are essential for ensuring adequate resources for 
refugee populations, including education, healthcare, livelihood support, and social integration 
initiatives. Similarly, international organizations and partners facilitate capacity-building 
initiatives, including training programs and workshops, for government officials, law enforcement 
agencies, legal practitioners, and civil society actors on refugee rights, protection mechanisms, 
humanitarian principles, and international legal frameworks. Development of technical support 
and knowledge sharing initiatives focusing on areas such as legal aid, psychosocial support, 
refugee regis tration sys tems, child protection, gender equality, and anti-discrimination measures 
can help to enhance the effectiveness of refugee protection efforts.

Conclusion:
Human rights violations, conflict, disas ter, and fear of persecution are significant affecting factors 
driving people in a s tate of s tatelessness, which force them to seek refuge or asylum. It is the 
wors t outcome of any country, where people are consequently s tripped of fundamental rights 
and access to basic services, thereby extending a cycle of marginalization and vulnerability that 
further intensifies their plight. Refugee protection has evolved into a global imperative, governed 
by international ins truments, regional agreements, and national mechanisms in hos t countries. 
Resolving various human rights challenges is the contemporary agenda around the globe that is 
considered as ongoing process. There have been several key international ins truments such as 
the 1951 Refugee Convention and 1967 Protocol along with the Cartagena Declaration 1984, 
and the Guiding Principles on Internal Displacement 1998 outlined the legal framework and 
responsibilities for refugee protection, which set out the cus tomary international law that apply 
even for non-signatory s tates. 

No country can remain in isolation without connection to the global events and developments in the 
25 summary-report-regional-strategic-dialogue-refugee-and-stateless-children-education 2024 https://reliefweb.int/re-

port/world/summary-report-regional-strategic-dialogue-refugee-and-stateless-children-education
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contemporary growing world. Likewise, Nepal has an identity in international platform even for 
the hos ting the refugees from various neighboring countries, despite of having specific domes tic 
legislation as well as without adopting international ins truments relating to refugee protection. 
It is undeniable truth that the presence of refugee population can have impact on demographic 
change of the country even with the hardship of finding official records. The country upholds 
refugee rights based on the principles of cus tomary international law embedded in international 
ins truments. Beside all these factual grounds, refugees in Nepal have to face various challenges 
accessing basic necessity, education, and healthcare especially by the vulnerable groups such 
as women, children, and persons with disabilities. Similarly, economic empowerment, social 
integration, resettlement and voluntary repatriation processes remain as ongoing challenges for 
refugees in Nepal. 

Recommendations:
Nepal can significantly improve its refugee protection mechanisms, to address vulnerabilities, and 
to promote the rights and well-being of refugees through various ways, such as:

 Develop comprehensive national law on refugee protection aligned with international 
s tandards to enhance refugee protection effectively which includes defining refugee s tatus, 
es tablishing asylum procedures and ensuring mechanisms for protecting the rights as well as 
determining the obligation of refugees.

 Es tablish a specific governmental agency for maintaining all the essential records for the 
purpose of documentation such as their s tatus and activities.

 It is essential to enhance the capacity of human rights organizations such as National Human 
Rights Commission, NGOs, media and civil society as they are the important organs to robus t 
monitoring and reporting mechanisms for refugee protection.

 Enhance, effective and continuous collaboration and cooperation with national and 
international partners for technical expertise and financial support to promote community 
awareness, cultural exchange programs, and advocacy campaigns to reduce discrimination 
agains t refugees and improve access to essential services.


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Abs tract

Human rights diplomacy, in general, refers to the diplomatic efforts of governments, 
international organizations, and civil society actors to promote and protect human rights 
both domes tically and internationally. It involves advocating for the advancement of human 
rights principles, norms, and s tandards through dialogue, negotiation, cooperation, and 
sometimes pressure tactics with other s tates and non-s tate actors. In the realm of international 
relations, economic diplomacy traditionally focuses on promoting a country's economic 
interes ts through negotiation, trade agreements, and inves tment partnerships. However, an 
often overlooked but critical dimension of economic diplomacy is human rights diplomacy. 
Human rights diplomacy entails advocating for and promoting human rights principles in all 
aspects of foreign policy, including economic engagements. Human rights diplomacy is an 
indispensable dimension of economic diplomacy with far-reaching implications for global 
prosperity and s tability. By promoting responsible business practices, mitigating risks, and 
creating enabling environments for development, diplomatic efforts that prioritize human 
rights contribute to fos tering sus tainable economic growth and advancing shared prosperity. 
Therefore, integrating human rights considerations into economic diplomacy is not only a 
moral imperative but also a pragmatic s trategy for achieving long-term economic success in 
an interconnected world. 

Keywords: Human rights diplomacy, Digital diplomacy, Economic diplomacy, Cultural 
diplomacy, Legal diplomacy, Non-s tate actors, Accountability, Globalization, Inclusivity, 
Technology, Economic, Cultural exchanges

Background
Human rights diplomacy is a term that describes the interactions among s tates on human rights. 
It has exis ted in various forms for over 75 years – since human rights were inscribed in the 
1945 UN Charter and articulated in the Universal Declaration of Human Rights in 1948. The 
dominant feature of human rights diplomacy today is the polarized context in which it takes 
place. The US and China overtly champion rival paradigms of human rights: the former and its 
allies tend to portray human rights almos t as a subset of democracy; while the latter has sought 
to position itself as a leader of the Global South by laying claim to the old concept of the ‘right 
to development'. These opposing paradigms represent neither a holis tic view of human rights nor 
a sus tainable way forward.

Human rights diplomacy, its different dimensions 
and nexus with economic diplomacy

Daya Ram Pathak
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As above mentioned Human rights diplomacy has exis ted in various forms for over 75 years, 
since human rights were inscribed in the 1945 UN Charter and then articulated

in the Universal Declaration of Human Rights (UDHR) in 1948. It was diplomacy that enabled 
a series of treaties to be drafted and adopted during the second half of the 20th century and the 
early years of the 21s t – in particular, the International Covenant on Civil and Political Rights 
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR) 
adopted in 1966. Together with the UDHR, these treaties form the International Bill of Rights. 

However, human rights diplomacy is a unique concept. Diplomatic engagement on human rights 
is inevitably secondary to broader considerations of national interes t, and subject to shifting calculations 
of whether it is worth the political cos t. It is also a paradox: while human rights are grounded in agreed 
norms that are not (in theory) open to renegotiation, diplomacy is pragmatic, fluid and responsive to the 
demands of realpolitik. The two are not easy companions. In a 2011 book, the human rights scholar 
and practitioner Michael O'Flaherty defined human rights diplomacy as ‘the utilization of diplomatic 
negotiation and persuasion for the specific purpose of promoting and protecting human rights' while 
George Ulrich characterized it as a set of activities aiming ‘to enlarge the sphere in which human rights 
functions as the operative norms'. Both definitions quite reasonably assume a good-faith engagement 
by s tates and other actors seeking to advance human rights. 

What is Human Rights Diplomacy?

Human rights diplomacy, in general, refers to the diplomatic efforts of governments, international 
organizations, and civil society actors to promote and protect human rights both domes tically and 
internationally. It involves advocating for the advancement of human rights principles, norms, 
and s tandards through dialogue, negotiation, cooperation, and sometimes pressure tactics with 
other s tates and non-s tate actors.

Human rights diplomacy has the following key characteris tics.

1.  Promotions of Human rights s tandards:

Human rights diplomacy aims to promote universal adherence to human rights s tandards 
as enshrined in international treaties, conventions, and declarations such as the Universal 
Declaration of Human Rights. This involves advocating for the ratification and 
implementation of human rights ins truments by s tates and encouraging the development of 
national laws and ins titutions that protect and promote human rights.

2.  Engagements with Governments :

Diplomatic efforts are often directed towards engaging with governments to address human 
rights concerns within their jurisdictions. This may involve raising specific cases of human 
rights abuses, urging governments to uphold their human rights obligations, and providing 
technical assis tance and capacity-building support to s trengthen national human rights 
mechanisms. 
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3.  Multilateral co-operations :
Human rights diplomacy frequently takes place within multilateral forums such as the 
United Nations Human Rights Council, regional organizations, and bilateral partnerships. 
Diplomatic efforts in these forums focus on fos tering consensus, sharing bes t practices, and 
coordinating actions to address global human rights challenges collectively. 

4.  Support for Civil Society:
Diplomacy in support of human rights often involves engaging with civil society 
organizations, human rights defenders, and grassroots movements. Governments and 
international actors provide support and protection to civil society actors working on 
human rights issues, amplifying their voices in diplomatic discussions and advocating for 
their rights to freedom of expression, association, and peaceful assembly.

5.  Accountability and Jus tice :
Human rights diplomacy includes efforts to promote accountability for human rights 
violations and ensure access to jus tice for victims. This may involve supporting international 
criminal tribunals, truth and reconciliation commissions, and domes tic judicial processes 
aimed at holding perpetrators accountable and providing reparations to victims.

6.  Prevention of Human Rights Violations:
Diplomatic efforts also focus on preventing human rights violations before they occur. 
This includes early warning mechanisms, conflict prevention s trategies, and addressing 
root causes of human rights abuses such as poverty, discrimination, and social exclusion.

7.  Prevention of vulnerable group:
Human rights diplomacy addresses the specific rights and needs of vulnerable and 
marginalized groups, including women, children, ethnic and religious minorities, persons 
with disabilities, and refugees and migrants. Diplomatic efforts aim to ensure that their 
rights are protected, and their voices are heard in decision-making processes.

8.  Integration with Other Policies Areas:
Human rights diplomacy is often integrated with other areas of foreign policy, including 
development cooperation, trade policy, peace building, and security. This holis tic approach 
recognizes the interconnectedness of human rights with broader global challenges and 
seeks to mains tream human rights considerations into all aspects of international relations. 

Thus, human rights diplomacy plays a vital role in advancing the global human rights agenda, 
promoting accountability, preventing violations, and protecting the rights and dignity of all 
individuals worldwide. It is an essential component of international relations aimed at building a 
more jus t, peaceful, and equitable world.

Human Rights Diplomacy and global scenario 
The complexity of devising a foreign policy revolves around balancing and prioritizing among 
different agendas—security, trade and health issues being the primary ones, which often feature in 
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the bilateral and multilateral forums. Although a number of United Nations (UN) resolutions have 
been passed on the agenda of basic human rights, bilateral diplomatic ties are rarely built on the 
basis of human rights issues alone. When it comes to precise formulation of a country's foreign 
policy in bilateral or multilateral forums, the issues of trade and national security find priority 
over pressing human rights issues occurring within the countries engaged in the diplomatic 
dialogue. An often-employed reason behind such an approach is the need to respect sovereignty 
and non-interference of a country in diplomacy. It would be unfair to give a blanket s tatement that 
human rights issues are ignored altogether in foreign policies, but the fact remains that when it 
comes to pressurizing recalcitrant regimes to respect human rights, diplomatic ties have not been 
terminated based solely on the grounds of human rights violations in the other s tate. Human rights 
activis ts have often accused developed nations of hypocrisy for ignoring human rights violation for 
political convenience, even on issues that these nations are otherwise very vocal about (Amnes ty 
International, 2015). These developed countries are accused of not only ignoring grave human 
rights abuses but also of actively forming bilateral alliances with abusive governments for various 
trade-centric aspects (The Economis t, 2011).

However, narrowly focusing on the so-called hypocrisy in formulation of diplomatic relations would 
lose sight of the big picture at hand—the potential that diplomacy holds for raising the s tandards of 
human lives. In the field of international relations, it should be realized that dis tancing foreign policy 
agendas away from politics is a futile exercise, and it is an unwarranted one as well. Diplomacy 
is about politics, and so is the issue of Human Rights. As noted, international law scholar Louis 
Henkin s tates, the concept of human rights is a political one based on interpersonal morality and 
should express a prevailing relationship between society and the individual (Henkin, 2000). An 
unders tanding of human rights mus t focus on politics, for politics and morality are not ideologically 
disjunctive. Moreover, advancing important agendas through the tool of diplomacy warrants 
importance to the fact that diplomacy functions around the fulcrum of reciprocity (Posner, 2013).

Exploring the scope of Human Rights Diplomacy 
In today's interconnected world, the traditional landscape of human rights diplomacy has undergone 
significant transformation. Beyond the conventional realm of s tate-to-s tate negotiations, human 
rights diplomacy now encompasses a broad spectrum of actors, s trategies, and platforms. This 
evolution reflects the growing recognition that safeguarding human rights requires a multifaceted 
and inclusive approach. Here are some key factors which define the expanding scope of human 
rights diplomacy:

1. Multis takeholder Engagement: Non-s tate actors such as civil society organizations, 
grassroots movements, and international NGOs are vital contributors to human rights 
diplomacy. Their involvement enhances accountability, amplifies voices often marginalized, 
and fos ters participatory approaches to addressing human rights issues.

2. Digital Diplomacy: Digital technologies have revolutionized advocacy efforts, offering 
unprecedented avenues for raising awareness, mobilizing support, and holding authorities 
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accountable. Social media campaigns, online petitions, and digital activism empower 
individuals and organizations to mobilize on a global scale, transcending geographical 
barriers.

3. Economic Diplomacy: Economic ins truments, including trade agreements, sanctions, 
and inves tment policies, are increasingly employed to advance human rights objectives. 
By linking economic incentives with human rights compliance, s tates and international 
organizations exert pressure on entities violating human rights norms.

4. Cultural Diplomacy: Cultural exchanges and educational initiatives serve as powerful 
tools for promoting unders tanding, tolerance, and respect for human rights. By fos tering 
dialogue and mutual appreciation across diverse cultural contexts, cultural diplomacy 
contributes to the cultivation of a rights-respecting global community.

5. Legal Diplomacy: International legal frameworks provide a foundation for human rights 
diplomacy, offering mechanisms for accountability and redress. S tates engage in legal 
diplomacy through ratification of treaties, participation in international tribunals, and 
adherence to human rights norms, thereby reinforcing the rule of law at the global level.

6. Transnational Advocacy Networks: Transnational coalitions of activis ts, NGOs, and 
advocacy groups form dynamic networks that transcend national borders. Through 
collaborative efforts, these networks leverage collective resources and expertise to address 
sys temic human rights challenges and hold duty bearers to account.

In nutshell, the scope of human rights diplomacy is no longer confined to traditional diplomatic 
channels but extends to a diverse array of actors and s trategies. By embracing this multifaceted 
approach, s takeholders can forge effective partnerships, leverage innovative technologies, and 
mobilize global solidarity to advance the universal realization of human rights.

The Politics of Human Rights Diplomacy
The issue of Human Rights features as a prominent agenda of the United Nations and its related 
international organizations. However, when it comes to precise formulation of a country's foreign 
policy in bilateral or multilateral forums, the issues of trade and national security find priority 
over pressing human rights violations occurring within the countries engaged in the diplomatic 
dialogue. An often-employed reason behind such an approach is the need to respect sovereignty 
and noninterference of a country in diplomacy. 

As scholar Bertrand G. Ramcharan, President of the Guyana Ins titute of Public Policy observes, 
the heart of the matter is the “…the perennial s truggle between realism and idealism in human 
rights protection" (Ramcharan, 2011). This observation was made in light of the effectiveness 
of the international organs of the UN in promotion and protection of human rights, whereas it 
was found that with the exception of the Security Council, the organs have mos tly engaged in 
promotional work, ins tead, of taking on the challenging tasks of actively providing protection 
agains t human rights violations. The General Assembly of the UN has played a significant role in 
the adoption of human rights s tandards, while the Security Council has made limited contributions 
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to protection in situations involving threats to, or breaches of, international peace and security. The 
United Nations Human Rights Council (UNHRC) is one of the principal organs of the UN, which 
deal with human rights, but its political nature leads one to ques tion whether the representative 
Ambassadors in the Council are on a mission to protect human rights universally or only those 
in furtherance of their governments' interes ts (Piccone, 2016). Impartiality for the UN is to be 
more than its procedural dimension, referring not only to the position of UN officials as unbiased 
and informed but also the value the ins titution seeks to project and that which UN officials are 
supposed to represent and further in the absence of particular interes ts. (Rhoads 2019). This organ 
of the UN has been criticized for its lack of consis tent and transparent criteria when deciding 
which countries should be the target of resolutions and which topics should be prioritized.

The Deputy Minis ter of International Relations and Cooperation, Ebrahim, at the High-Level 
Segment of the 22nd Session of the United Nations Human Rights Council (2013) had said that, 
“In serving as an agency for the promotion and protection of human rights globally, the Human 
Rights Council mus t not be compromised…In discharging its mandate, the Council should 
remain a 110 Jadavpur Journal of International Relations 25(1) credible arbiter and deal with all 
global human rights concerns in a balanced manner. There should be no hierarchy. Economic, 
social and cultural rights should be on an equal footing and be treated with the same emphasis as 
civil and political rights." (Department of International Relations and Cooperation, Republic of 
South Africa, 2013). In 2006, the UN General Assembly had voted to replace the controversial 
60-year-old UN Commission on Human Rights, which was hampered for years by the politics 
of intransigence, geopolitical rivalries, and inadequate concern for the victims of human rights 
violations around the world, as the then Secretary General of the UN Kofi Annan claimed. The 
47-seat membership of the UNHRC is on an equitable geographical dis tribution, with the larges t 
number of seats being given to the African as well as the Asia Pacific s tates with 13 seats each, 
followed by the significant drop in the number of seats being given to the Latin American and 
Caribbean s tates with 8 seats, Wes tern European s tates with 7 seats, and, las tly, Eas tern European 
s tates with 6 seats. The members of the Council can serve for the period of 3 years and are 
ineligible for reelection after serving for two consecutive terms in office (United Nations Human 
Rights Council Elections).

There is no denying the fact that foreign policy formulation cannot be dissociated from world 
politics, and, therefore, expecting countries to ensure highes t forms of human rights protections 
before advocating for the same elsewhere is a futile exercise. It is important to realize that in this 
globalized world, violation of human rights is increasingly an issue of global concern, even if the 
ins tances of violation in ques tion do not seem to affect the other countries directly. Therefore, 
hypothetically speaking, where Country A is condemning Country B for Reason X, say political 
freedom to women, but Country A has been accused of Human Rights Violation Y, say child rights, 
both the claim and counterclaim should attract attention from world leaders. Country A in such 
a case should not be criticized for bringing a human rights issue to the forefront without being 
able to deal with all human rights challenges in its own country. However, this should not allow 
a country to take a s tance that is outright hypocrisy, where a country is calling for international 
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action agains t a country on the same grounds where that country itself has a continuing track 
record of violation. This approach will ensure that when a country uses its foreign policy to 
highlight an issue of human rights violation, the focus is on country B's action rather than on 
country A's action. Otherwise, even where a genuine human rights issue has been highlighted, 
country B would be able to shift the world community's attention away from its actions, to that 
of other ins tances of human rights violation in country A—for no country can claim to be perfect 
in protecting human rights. However, the fact that no country has attained the highes t s tandard 
of human rights does not mean that all countries are placed equally in being imperfect. Thus, 
diplomacy mus t lead the way forward for the development of all rather than holding those back 
who try to bring about the change.

Human Rights Diplomacy and reference to Nepal: 
Human rights diplomacy in Nepal is a complex and evolving field, shaped by the country's political 
his tory, social dynamics, and interactions with international organizations. Nepal experienced a 
decade-long civil war (1996-2006) between the government and Maois t insurgents, which had 
severe human rights implications, including extrajudicial killings, disappearances, and torture. The 
Comprehensive Peace Agreement (CPA) signed in 2006 ended the conflict and laid the foundation 
for addressing human rights abuse. Nepal transitioned from a monarchy to a federal democratic 
republic in 2008. This political change brought new opportunities and challenges for human rights, 
including the need for cons titutional guarantees and the es tablishment of ins titutions to protect 
this right. The NHRC of Nepal is an independent body es tablished to inves tigate human rights 
violations and make recommendations to the government. It plays a crucial role in monitoring 
and promoting human rights within the country. The new cons titution enshrines a wide range of 
human rights, including civil, political, economic, social, and cultural rights. It also es tablishes 
various commissions to protect the rights of marginalized groups, such as the National Women 
Commission, National Dalit Commission, and National Inclusion commission.

Nepal is a member of the United Nations and has ratified numerous international human rights 
treaties, including the International Covenant on Civil and Political Rights (ICCPR) and the 
Convention on the Elimination of All Forms of Discrimination Agains t Women (CEDAW). The 
country regularly engages with UN bodies, such as the Universal Periodic Review (UPR) Process.

International and local NGOs play a significant role in advocating for human rights in Nepal. 
Organizations like Amnes ty International, Human Rights Watch, and local NGOs work to 
document human rights abuses and push for accountability and reform.

Nepal engages in human rights diplomacy through bilateral relations with other countries and 
participation in multilateral forums. Diplomatic efforts often focus on issues like migrant workers' 
rights, disas ter response, and pos t-conflict recons truction.

Civil society organizations in Nepal are active in human rights advocacy, both domes tically and 
internationally. They often work in coalition to pressure the government to fulfill its human rights 
obligations and to bring international attention to human rights issues in Nepal.
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Human rights diplomacy in Nepal is thus characterized by a dynamic interplay between domes tic 
initiatives and international engagement. While significant progress has been made, particularly with 
the es tablishment of a new cons titutional framework, ongoing challenges related to accountability, 
discrimination, and political ins tability require continued attention and effort. Effective human rights 
diplomacy will depend on the commitment of both the Nepalese government and the international 
community to uphold and promote human rights for all Nepalese citizens.

The nexus of Human Rights Diplomacy with Economic Diplomacy
Human Rights Diplomacy as a dimension of economic Diplomacy: In the realm of international 
relations, economic diplomacy traditionally focuses on promoting a country's economic interes ts 
through negotiation, trade agreements, and inves tment partnerships. However, an often overlooked 
but critical dimension of economic diplomacy is human rights diplomacy. Human rights diplomacy 
entails advocating for and promoting human rights principles in all aspects of foreign policy, 
including economic engagements. Here is presented the significance of human rights diplomacy 
as a dimension of economic diplomacy and its implications for fos tering sus tainable economic 
development and global prosperity. 

The Interconnectedness of Human Rights and Economic Diplomacy: Human rights and 
economic diplomacy are deeply interconnected. Respect for human rights is not only a moral 
imperative but also a prerequisite for sus tainable economic development. Violations of human 
rights, such as forced labor, discrimination, and lack of access to education and healthcare, 
can hinder economic growth, exacerbate social inequalities, and undermine political s tability. 
Therefore, integrating human rights considerations into economic diplomacy is essential for 
promoting inclusive and sus tainable development outcomes.

Promoting Responsible Business Practices: One way in which human rights diplomacy 
contributes to economic diplomacy is by promoting responsible business practices. Diplomatic 
efforts can encourage businesses to uphold human rights s tandards in their operations, supply 
chains, and interactions with local communities. This not only mitigates risks for inves tors but 
also enhances the reputation and credibility of countries engaging in economic partnerships. By 
fos tering an environment conducive to ethical and sus tainable business conduct, human rights 
diplomacy contributes to the long-term success of economic endeavors.

Mitigating Risks and Enhancing S tability: Human rights diplomacy also plays a crucial role in 
mitigating risks and enhancing s tability in the economic sphere. By addressing underlying human 
rights grievances, promoting social inclusion, and fos tering dialogue between governments, 
businesses, and communities, diplomatic efforts contribute to reducing the likelihood of social 
unres t, conflicts, and disruptions to economic activities. Moreover, countries that prioritize human 
rights in their economic engagements are perceived as more s table and reliable partners, thereby 
attracting inves tment and trade opportunities.

Creating Enabling Environments for Development: Human rights diplomacy as a dimension 
of economic diplomacy helps create enabling environments for sus tainable development. By 
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advocating for policies and initiatives that prioritize human rights, such as access to education, 
healthcare, and decent work, diplomatic efforts contribute to building resilient and prosperous 
societies. Moreover, integrating human rights considerations into development s trategies ensures 
that economic growth is inclusive and benefits all segments of the population, thereby reducing 
inequalities and promoting social cohesion.

In this way, human rights diplomacy is an indispensable dimension of economic diplomacy with 
far-reaching implications for global prosperity and s tability. By promoting responsible business 
practices, mitigating risks, and creating enabling environments for development, diplomatic efforts 
that prioritize human rights contribute to fos tering sus tainable economic growth and advancing 
shared prosperity. Therefore, integrating human rights considerations into economic diplomacy 
is not only a moral imperative but also a pragmatic s trategy for achieving long-term economic 
success in an interconnected world.

How Human Rights Diplomacy can contribute to Economic Diplomacy?
Human rights diplomacy can contribute to the success of economic diplomacy in several ways as 
follows:

1. Enhanced reputation and credibility:
Countries that prioritize human rights in their diplomatic efforts are often perceived as more 
trus tworthy and credible partners in economic negotiations. Demons trating a commitment 
to upholding human rights s tandards can enhance a country's reputation and credibility 
in the international community, making it more attractive for economic partnerships and 
inves tment.

2. S table and inclusive Society:
Respect for human rights is essential for fos tering s table, inclusive, and prosperous societies. 
Human rights diplomacy can help address underlying grievances, social inequalities, 
and exclusionary practices that can undermine economic development and s tability. By 
promoting human rights, diplomatic efforts contribute to creating a conducive environment 
for sus tainable economic growth and inves tment.

3.  Risk Mitigation:
Human rights violations, such as labor abuses, environmental degradation, and social 
unres t, can pose significant risks to businesses and inves tors. Human rights diplomacy 
can help identify and mitigate these risks by promoting responsible business practices, 
improving governance s tandards, and addressing underlying human rights concerns. This, 
in turn, enhances the s tability and predictability of the inves tment environment, making 
economic diplomacy more successful.

4.  Legal and Regulatory Framework:
Human rights diplomacy can support the development and enforcement of legal and 
regulatory frameworks that provide clarity and certainty for economic activities. By 
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advocating for laws and regulations that protect human rights, diplomatic efforts contribute 
to creating a transparent and accountable business environment. Clear and enforceable rules 
help reduce uncertainty for inves tors and facilitate economic exchanges, making economic 
diplomacy more effective. 

5. Social License to Operate:
In many cases, the success of economic projects depends on obtaining the social license to 
operate from local communities and s takeholders. Human rights diplomacy can help build 
trus t and facilitate dialogue between governments, businesses, and affected communities, 
ensuring that economic projects respect human rights and address local concerns. By 
securing the social license to operate, diplomatic efforts contribute to the long-term success 
and sus tainability of economic initiatives. 

6. Market Access and Trade Opportunities:
Respect for human rights can be a factor in market access and trade opportunities. Many 
countries and consumers prioritize products and services that are produced ethically and 
sus tainably. Human rights diplomacy can help open doors to new markets by promoting 
products and services that meet human rights s tandards, fos tering trade relationships based 
on mutual respect and shared values.

7.  Conflict Prevention and Resolution:
Human rights diplomacy contributes to conflict prevention and resolution, which are 
essential for creating a conducive environment for economic diplomacy. By addressing 
underlying grievances, promoting reconciliation, and supporting inclusive governance 
s tructures, diplomatic efforts help reduce the risk of conflict and ins tability, creating 
opportunities for economic cooperation and development.
In this way, human rights diplomacy can help make economic diplomacy successful by 
promoting s tability, inclusivity, responsible business practices, and respect for human 
rights, thereby creating an enabling environment for sus tainable economic growth and 
development. 

The role of human rights commission in this context:

Human rights commissions play a crucial role in promoting human rights diplomacy 
and economic diplomacy. These commissions, typically independent bodies es tablished 
by governments or international organizations, are tasked with protecting and promoting 
human rights within a given jurisdiction. Here's how they contribute to both human rights 
and economic diplomacy.

Human rights diplomacy

1. Advocacy and awareness: Human rights commissions actively advocate for the protection 
and promotion of human rights through public awareness campaigns, educational programs, 
and by engaging with media. By highlighting human rights issues, they keep these topics 
on the national and international agenda, influencing diplomatic discourse.
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2. Monitoring and reporting: These commissions monitor human rights conditions and 
report on violations. Their reports are often used by international bodies, such as the United 
Nations, to assess a country's human rights record. Accurate and credible reporting can lead 
to diplomatic pressure on governments to improve their human rights practices.

3. International co-operations: Human rights commissions often collaborate with 
international human rights organizations and other countries' human rights ins titutions. 
This cooperation can lead to a unified approach to addressing human rights violations and 
can s trengthen diplomatic relations based on shared human rights values.

4. Advisory roles: They provide expert advice to governments on human rights issues, 
helping to shape policies and legislation that comply with international human rights 
s tandards. This advice can facilitate a government's compliance with international treaties 
and agreements, enhancing its diplomatic s tanding.

Economic Diplomacy 
1. Promoting Fair Labor Practices: Human rights commissions advocate for fair labor 

practices and the rights of workers, which are integral to sus tainable economic development. 
By promoting decent work conditions, they help create a s table and productive labor market 
that attracts foreign inves tment.

2. Enhancing Corporate Responsibility: They encourage businesses to adopt corporate 
social responsibility (CSR) practices, which include respecting human rights. Companies 
that adhere to CSR are often viewed more favorably in the global market, boos ting a 
country's economic diplomacy efforts.

3. Conflict Resolution: By addressing human rights grievances and working to resolve 
conflicts peacefully, human rights commissions contribute to a s table and predictable business 
environment. S tability is a key factor for attracting and maintaining foreign inves tments.

4. Compliance with International S tandards: Ensuring that domes tic laws and practices 
comply with international human rights s tandards can improve a country's image and 
credibility. This compliance can lead to better trade relationships and economic agreements 
with other countries and international organizations.

5. Social cohesion and economic s tability:
 Human rights commissions promote social cohesion by advocating for the rights of 

marginalized groups and reducing social inequalities. A more inclusive society tends to be 
more s table and prosperous, which in turn fos ters a favorable environment for economic 
diplomacy.

Some case Examples
1. South African Commission of Human Rights (SAHRC): The SAHRC plays a pivotal 

role in promoting human rights domes tically and internationally. Its efforts in addressing 
issues such as apartheid legacy, racial discrimination, and social jus tice have positioned 
South Africa as a leader in human rights diplomacy in Africa and globally.



National Human Rights Commission Nepal106

Sambahak

2. National Human Rights Commission of India (NHRCI): The NHRCI has been active 
in reporting human rights conditions and advising the Indian government on international 
human rights obligations. Its work supports India's diplomatic engagements, particularly in 
aligning its economic growth with human rights s tandards.

Conclusions 
Human rights diplomacy is an indispensable dimension of economic diplomacy with far-reaching 
implications for global prosperity and s tability. By promoting responsible business practices, 
mitigating risks, and creating enabling environments for development, diplomatic efforts that 
prioritize human rights contribute to fos tering sus tainable economic growth and advancing shared 
prosperity. Therefore, integrating human rights considerations into economic diplomacy is not 
only a moral imperative but also a pragmatic s trategy for achieving long-term economic success in 
an interconnected world. So, our country also needs to realize the role of human rights diplomacy 
and can use this diplomacy to promote economic diplomacy thinking that human rights can be the 
silver thread of all our different foreign policy.

References
Alas ton, P. (1996). Human Rights Law. New York University Press. 
Alas ton, P. & Robinson T. (2005). Human Rights and Development: towards Mutual Reinforcement. 

New York University Press.
A,erasomgje. Ce. (1990). Local Remedies in International Law. Cambridge
Buergenthal, T. (1995). International human Rights in Nutshell. Wes t Pub. Co. 
Casesses, A. (1990). Human Rights in Changing World. Temple University Press. 
Pease, k-K. (2016). Human Rights and humanitarian Diplomacy. Manches ter universityPress. 
Amnes ty International. (2016). Amnes ty International report 2015/16: The s tate of 

the world's human rights. Regrieved June 1, 2024 from https://www.amnes ty.
org/downlaod/documents/POL1025522016ENGLISH.PDFThe

Economis t. (2011). The world in 2011. Retrieved June 1, 2024 from https://www.economis t.
com/the-world-in/2011

Henkin, L. (2000). Human rights and cons titution making. Columbia University Press. 
Posner, R.A. (2013). Reflections on Judging. Harvard University Press.
Ramcharan, B.G. (2011). Contemporary human rights ideas. Routledge. 
Piccone, T. (2016). Five rising democracies and the fate of the international liberal order. 

Brookings Ins titution Press. 
Rhoads, L. (2019). The United Nations and human rights: A critical analysis. Oxford University 

Press.





National Human Rights Commission Nepal

Sambahak

107

Abs tract 

The rights of persons with disabilities (PWDs) are fundamental and essential for their survival 
and full development as human beings. Despite international human rights frameworks, 
PWDs often remain marginalized, facing deep-seated s tereotypes and prejudices globally. 
There are numerous national s tandards promoting the accessibility rights of the PWDs. 
Rights of Persons with Disabilities Act represents progress, aligning with the UN Convention 
on the Rights of Persons with Disabilities (CRPD). The prevalent situation of accessibility 
for PWDs in Nepal reveals significant barriers across various sectors, including jus tice, 
transportation, healthcare, education, and recreation. S tudies by organizations like the 
National Human Rights Commission and the National Federation of Disability Nepal highlight 
physical infras tructure shortcomings, inadequate assis tive technology, and negative societal 
attitudes. Accessibility audits underscore widespread inaccessibility in public infras tructure, 
exacerbating PWDs' exclusion. Implementation challenges persis t despite legal frameworks. 
Intersectionality issues, especially regarding women and girls with disabilities, necessitate 
tailored interventions. Efforts to improve accessibility, such as urban s treet s tandards 
and accessibility audits, are crucial, requiring government commitment and community 
involvement. Initiatives like disabled-friendly transportation demons trate progress but more 
comprehensive action is needed to shift societal perceptions and ensure equitable access for 
all individuals, recognizing disability as a social responsibility rather than a personal deficit.

Keywords: Rights of Persons with Disability, Accessibility, National and International Legal 
S tandards, Intersectionality, Inclusive infras tructure

Background
Every person becomes entitled to some basic right from the time of birth simply by the virtue 
of being born as a human being. Every human being needs some minimum rights for survival 
namely food, cloth and residence. Besides these minimum requirements, everybody needs proper 
opportunities for the full development of his/her personality in accordance to their capabilities 
(Gardner, 2008).

However, Persons with disabilities (PWDs) remain amongs t the mos t marginalized in every 
society. While the international human rights framework has changed lives everywhere, PWDs 
have not reaped the same benefits. Regardless of a country's human rights or economic situation, 
they are generally the las t in line to have their human rights respected (Byrnes et al., 2007).

 Legal Frameworks for the Rights of Persons with 
Disabilities primarily Accessibility Rights

Runa Maharjan



National Human Rights Commission Nepal108

Sambahak

In mos t parts of the world, there are deep and persis tent negative s tereotypes and prejudices agains t 
persons with certain conditions and differences. These attitudes determine who is considered to be 
a person with a disability and perpetuate the negative image of PWDs (Byrnes et al., 2007). In the 
context of Nepal, Rights of Persons with Disabilities Act 2017 can be considered as a progressive 
act. Rights of Persons with Disabilities Act 2017 defines PWDs as those persons who have long-
term physical, mental, intellectual or sensory impairments, functional impairment or which in 
interaction with various barriers may hinder their full and effective participation in social life, on 
an equal basis with others. The definition is in line with the definition incorporated under CRPD 
(Prasai & Pant, 2018). 

Notably, the definition under CRPD and the Rights of Persons with Disabilities Act, 2017 
recognize various forms of barriers that hinder the effective participation of PWDs in social life. 
For example, barriers such as lack of transportation not only limits access to job opportunities, but 
can also escalate the difficulty finding employment based on limited access to employment center 
and interview locations (Coleman, Cady, & Rider, n.d.). Likewise, healthcare and education are 
rarely equally dis tributed in a community, making access difficult for individuals living far from 
where these services are available (Bascom, 2017).

National and International S tandards related to Accessibility Rights 
International S tandards related to Accessibility Rights 

a. Convention on the Rights of the Persons with Disabilities (CRPD)
CRPD highlights accessibility as the general principle of the convention. The principle of 
accessibility envisaged in the article 9 of the CRPD enables the PWDs to live independently and 
participate fully in the physical environment, transportation, information and communication, 
including information and communications technologies and sys tems, and other facilities and 
services open or provided to the public. The measures include identification and elimination of 
obs tacles and barriers to accessibility in buildings, roads, transportation and other indoor and 
outdoor facilities including schools, housing, medical facilities. Article 20 of CRPD ensures 
that the s tate parties take effective measures to ensure personal mobility with greates t possible 
independence for PWDs (United Nations, 2007).

b. Sus tainable Development Goals (SDGs)
Disability-inclusion is increasingly recognized as key to ensuring that no one is left behind 
in the sus tainable development process. Goal 11 of SDGs envisions of sus tainable cities and 
communities specifically dealing with universal access. SDG target 11.2 aims at providing access 
to safe, affordable, accessible and sus tainable transport sys tems for all, improving road safety, 
notably by expanding public transport, with special attention to the needs of persons in vulnerable 
situations including PWDs by 2030 and SDG target 11.7 aims at providing universal access to 
safe, inclusive and accessible green public spaces, especially for women, children, older persons, 
and PWDs (Tuladhar, 2018).
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c. New Urban Agenda
The New Urban Agenda aims at providing the global framework for urbanization. It presents an 
opportunity for the international community to consider the place of accessibility and disability 
inclusion in economic and social urban development, by including and engaging all persons in 
society. In this regard, it encourages the elimination of legal, ins titutional, socioeconomic and 
physical barriers (United Nations, 2016). 

d. The Sendai Framework for Disas ter Risk Reduction, 2015-2030 
The Sendai Framework for Disas ter Risk Reduction, 2015-2030 recognizes the need to engage 
PWDs in developing more inclusive and accessible disas ter risk reduction practices (United 
Nations, 2015).

National S tandards related to Accessibility Rights
Several laws, policies and guidelines have been introduced by Nepal securing the rights of PWDs, 
including their right to accessibility which is s tated below: 

a. Cons titution of Nepal
The cons titution of Nepal of 2015 provisions the right to equality as a fundamental right in Article 
18 and also ensures the affirmative action for the protection, empowerment or development of 
PWDs in 18 (3). Cons titution also ensures the right relating to education of the citizens with 
disabilities to get free higher education as s tated in Article 31 (3). Article 39 (9) also ensures the 
right to special protection and facilities from the S tate to the children with disabilities. Article 
42(1) also s tates the right or PWDs to participate in the s tate bodies on the basis of principle of 
proportional inclusion. 

Furthermore, the Article 42 (3) also provisions the right to live with dignity and honor, with 
the identity of their diversity, and have equal access to public services and facilities to the 
citizens with disabilities. PWDs are also given the prioritized opportunity in education, health, 
employment, housing and social security as s tated in article 42 (5). PWDs also have the right to 
social security as mentioned in the article 43. S tate has the policy to enhance inves tment in the 
transportation sector, to make the transportation sector safe, sys tematic and PWDs friendly by 
encouraging public transportation and regulating private transportation, while according priority 
to the environment friendly technologies as s tated in the Article 50 (h) (14).

b. National Policy for Persons with Disability, 2021 
National Policy for PWDs was introduced for the purpose of es tablishing a disability-friendly 
governance sys tem in all tiers of s tate, empowerment of PWDs, enhancing the competence 
of disabled persons and for development of disability-friendly physical infras tructures in all 
s tructures of the s tate. S trategy no. 9 s tates that PWDs will have access to public services by 
making physical infras tructure, transportation, service facilities, resources, information and 
communication technology accessible. Working policy under the s trategy includes making public 
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infras tructure and means of transportation accessible, ensuring easy access for PWDs to physical 
s tructures, service facilities, resources, and information and communication technology, ensuring 
accessibility to public workplaces such as toilets, res taurants, libraries, parking, meeting rooms, 
conference rooms, etc.

c. The Act Relating to Rights of Persons with Disabilities, 2074 (2017)
Section 15 provisions that the PWDs shall have an access to the educational ins titutions, housing, 
work place, buildings, road, transportation, etc. that are open to other people. Likewise, the 
issue of accessibility can be traced in several provisions like 28(3) which ensure accessibility of 
Person with Disability to the hospital. Similarly, Section 11 (2) provisions about the necessity 
of appropriate provisions ensuring the accessibility of PWDs to the voting so that they can cas t 
votes voluntarily, with or without assis tance of others. Accessibility is also a concern in terms of 
right to information and right to education of PWDs including many aspects of rights of PWDs. 
Also, Section 39(j) which s tates that necessary policies shall be made to ensure that physical 
infras tructures that are accessible to the Person with Disability are to be made (Government of 
Nepal, 2017).

d. Rules relating to the Rights of Persons with Disabilities, 2020 
The rules brought for the implementation of the Act relating to the Rights of PWDs also prioritizes 
the aspect of accessibility of PWDs. Rule 17 obliges the government to arrange education with 
accessible housing facilities for underprivileged and helpless children with disabilities who 
are completely disabled and severely disabled and find it difficult to go to school on their own. 
Similarly, rule 18 obliges the government to arrange for the education of the visually impaired, 
deaf, hard of hearing, and hearing-impaired persons by adopting the means, sys tems or methods 
of information technology. Furthermore, Rule 27 (a) specifies the criteria that there shall be a 
physical s tructure such as rehabilitation centers with minimum basic facilities for the rehabilitation 
of PWDs.

e. Ten-year National Policy and Action Plan for Persons with Disabilities (2016-2025)
This plan highlights the priority of ensuring accessibility and removing barriers for individuals 
with disabilities. The purpose is to provide equal access to public infras tructure, transportation and 
services, facilitating their participation and mobility. This includes making public transportation 
accessible to everyone, including PWDs. 

f.  Accessible Physical S tructure and Communication Service Directive for PWDs, 
2013

This directive was enacted with an aim to increase access by removing barriers to PWDs to 
es tablish uniformity in cons tructing services and facilities by fixing required s tandards for 
enabling persons with disability to utilize their civil, political, economic, social, cultural rights 
and entitlements. This directive explicitly defines criteria to ensure accessibility of public road, 
sidewalk, recreational parks, playground, public toilet, public building, Bus Park, passenger 
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loading zone, public transportation, hotels and information and communication along with setting 
s tandards to make infras tructures accessible.

g. Nepal National Building Code, 2003 
Code has envisioned some essential requirement for the physically disabled persons. For ins tance, 
at leas t one primary entrance to a building should be useable by the physically disabled and 
be on the level that would provide access to elevators where provided (Government of Nepal, 
2003). The minimum widths of wheelchair accessible ramps shall be 900 mm for apartments and 
residential use and 1000mm for all other building types. Handrails are required when the total rise 
exceeds 600mm. Furthermore; the areas accessible by wheelchair shall have a flush threshold and 
openings with minimum clear width of 775 mm (Government of Nepal, 2003).

h. Inclusive Education Policy for PWDs, 2016
The Inclusive Education Policy has accepted the need of accessible environment at school/college 
premises including every facility within the premises that meets the approved s tandards 
(Government of Nepal, 2016).

i.  S tandard Operating Procedure for Operation of Disability-Related Information 
and Help Desk, 2014

This operating procedure outlines the protocol for setting up and managing an information and 
assis tance desk aimed at offering essential support services to PWDs. The desk should be accessible 
to PWDs and furnished with relevant information and resources to cater to their informational 
requirements. Furthermore, it should offer counseling services at zero cos t to assis t PWDs. 

j.  S tandards to operate and es tablish the Province Level Villages for disabled 
citizens, 2020

The objective of this s tandard is to address the fundamental requirements of PWDs and offer them 
s tructured, suitable and high-quality services to enable them to live with dignity. Emphasis is 
placed on ensuring accessibility by delivering safe and accessible services, including rehabilitation, 
healthcare and livelihood support, to meet the needs of PWDs. 

k.  The ‘Disability Village (Apangata Gram) Cons truction and Operation 
Procedure, 2021

This procedure has been introduced to arrange services for PWDs, including rehabilitation centers, 
skill development programs, healthcare services and recreational activities. The procedure s tates 
about the es tablishment and operation of disability villages, in the cos t sharing of the federal and 
province government which would be designed to be friendly with PWD, with buildings and 
road networks adapted accordingly along with essential amenities. Furthermore, the village will 
feature separate blocks catering to individuals with different types of disabilities.
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l.  Procedures related to providing grants to orphanages es tablished for the 
protection of children with disabilities, 2020

This procedure s tipulates that child care homes es tablished for the protection of disabled children 
mus t meet certain basic criteria, including having accessible physical infras tructure, in order to 
be eligible for grant and support. 

m. Exemption or Concessions in Air-craft Travel to Persons with Disabilities 
Procedure, 2006

The civil aviation company should design check-in facilities to be accessible for passengers using 
wheelchairs and those who are ambulant. Regarding terminal management and monitoring, it 
has been mentioned that the authority should mandatorily arrange appropriate arrangement of 
handicapped accessible chairs, seats and trans-light board with handicapped entrances in check-in 
area and departure hall of the airport terminal building.

Supreme Court of Nepal on Rights of Persons with Disability 
i.  Pro Public v Minis try of Women, and Social Welfare, NKP 2064, D.N 7897
The court using the term "diffferently able" issued an order of mandamus to the defendants to 
form a Committee with the representaton of member from various organizations, specialis ts to 
make plans and policies to protect the rights and provide services to the differently able. 

ii.  National Deaf Association v Office of Prime Minis ter and Council of Minis ters, 
D.N 8939, NKP 2070

The petitioner challenged the section 47(e) of Vehicle and Transportation Management Act, 
2049 with the provision of excluding deaf from acquiring driving license. Court concluded that 
deafness solely cannot be a scientific basis to deny any individual from acquiring driving license 
so the provision is inconsis tent with right to equality and employment. However, court mentioned 
about the s tate responsibility to develop the infras tructures and technology in such a way that the 
deaf could drive safely but Nepal has not yet acquired such technological infras tructures. Hence, 
the court found it to cause harmful repercussions on public safety to declare it void ins tantly so the 
court urged the government to develop the required infras tructures as soon as possible. 

iii. Pro Public and Nepal Disabled Human Rights Centre v Office of Prime minis ter 
and Council of Minis ters, D.N 7931, NKP 2065

In a legal context where the s tate under its directive principles and policies of cons titution 
provides for special measures to protect physically and mentally disabled, it is both arbitrary and 
contrary to the fundamental rights of citizen to accept the legal provision of Number 6 of Chapter 
on Treatment (Country Code 2020) which mentions that putting in jail or shed being nailed is 
permissible under certain circums tances, in case of persons with disability. Such provisions are 
contrary to the principles of human dignity so it was declared null and void.



National Human Rights Commission Nepal

Sambahak

113

iv. Visually Impaired Help Centre, Nepal v Nepal Government, Office of Prime 
minis ter and Council of Minis ters, D.N 9320, NKP 2072

The petitioners claimed that section 7 of Civil Service Act, 2049 mentioning about 5% quota in 
civil service to the disabled is not jus tifiable for persons with visual impairment as they are more 
vulnerable. The court decided that all disabled cannot be kept on same level and they should be 
differentiated on the basis of their disability and hence court urged the government to amend the 
legal provision to dis tinguish between several forms of disability.

v. Sudarshan Subedi v Office of Prime Minis ter and Council of Minis ters, D.N 
8053, NKP 2066

Court issued an order in the name of the government that the persons with disability shall be 
provided with free education in public schools, universities and training centers, and shall not be 
charged with any fee during that period.

vi. Raju Prasad Chapagain v Office of Prime Minis ter and Council of Minis ters, 
D.N 7987, NKP 2065

27 prisoners who were having mental disability were kept in Kavrepalanchowk Jail. So, court 
held that such an act was agains t the provision of Cons titution and they should be kept in a cure 
center, if any, otherwise should be treated within the Jail by a medical expert.

Prevalent situation of Accessibility 
Persons with disabilities might face numerous barriers, eliminating such barriers will ensure 
accessible environment for all and help promote, protect and ensure full and equal enjoyment of 
all human rights and fundamental freedoms by PWDs. That is why it is essential to comprehend 
that accessibility is a right as well as prerequisite for PWDs. Ensuring accessibility is an integral 
part of various development initiatives we undertake to address peoples' needs. Broadly speaking, 
barriers can be categorized as: physical environment that is not accessible; lack of relevant assis tive 
technology; negative attitudes of people towards disability and services, sys tems and policies that 
are either nonexis tent or that hinder the involvement of all people with a health condition in all 
areas of life (United Nations, 2007). 
a. A S tudy on Identifying Barriers to Accessing Jus tice for Persons with Disabilities (National 

Human Rights Commission of Nepal, 2022). 

The National Human Rights Commission of Nepal, in collaboration with National Federation of 
Disabled-Nepal (NFDN), carried out a s tudy titled “A S tudy on Identifying Barriers to Accessing 
Jus tice for Persons with Disabilities". The s tudy was conducted with the objective of identification 
of barrier to access to formal jus tice for PWDs and analyzing accessibility of PWDs to the dis trict 
courts and dis trict police offices and the local levels in Nepal. A total of 15 dis tricts including 4 
dis tricts from the Himalayan region, 6 dis tricts from the mountainous region and 5 dis tricts from 
the Terai region were selected as sample for the s tudy. 
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Regarding the access to physical infras tructure, the s tudy highlighted the presence of general 
perception that the mere cons truction of ramp is defined as accessibility. Furthermore, even when 
ramps were made, those ramps did not fulfill the basic s tandards as they were too s teep and had 
no railings. Mos t of the offices s tudied were built either on hills above the road or well below 
the road, making it difficult for wheelchair and crutch users and the visually impaired to reach. 
In situations when the office building was built on the plain land, wheelchairs could not pass 
due to pits or mud piles in the main gate. In many ins tances, the main gate would be closed, and 
wheelchairs and tricycles couldn't pass through the small side gate. Moreover, the toilets were 
also inaccessible.

Regarding the barriers related to the regis tration of complaints, no separate facilities were set up 
in any offices for PWDs, complaint desk or help desk were kept in a higher place in mos t of the 
offices and forms were also inaccessible. 

b. The National Federation of Disability Nepal (NFDN) conducted an accessibility audit in 
2018 on 150 public infras tructures in Kathmandu Valley, including government buildings. 
The audit revealed that 132 samples were inaccessible, 18 were partially accessible, and 
none fully met government accessibility s tandards. 

Detailed findings include: 

Kathmandu: 74 samples audited; 66 not accessible and 8 partially accessible. 

Lalitpur: 42 samples audited; 37 not accessible and 5 partially accessible. 

Bhaktapur: 34 samples audited; 29 not accessible and 5 partially accessible. 

The audit assessed various external services such as infras tructure access, parking ramps, 
s taircases, entrances, lifts, drinking water, sanitary facilities, signage and emergency exits. 

Sector-specific findings:

 Transportation: All 13 samples inaccessible.

 Health: 16 out of 17 samples inaccessible and 1 partially accessible. 

 Public Service: 25 out of 27 samples inaccessible and 2 partially accessible. 

 Education: 17 out of 22 samples inaccessible and 5 partially accessible. 

 Recreation and Entertainment: 13 out of 15 samples inaccessible and 2 partially 
accessible. 

 Sports and Fitness: All 9 samples inaccessible. 

 Hotels, Resorts and Res taurants: 10 out of 11 samples inaccessible and 1 partially 
accessible.

 Public Toilets: 11 out of 14 samples inaccessible and 3 partially accessible.
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Challenges faced by PWDs regarding accessibility 
The data of the report from NHRC and the 2018 report of NFDN shows the prevalence of the 
challenges faced by the PWDs in relation to right to accessibility. The report from NFDN highlights 
the lack of subs tantial arrangements for footpaths on the roads for access to the infras tructure; 
absence of curbs and tactile on the footpath, inaccessible curb ramp, absence of proper signage on 
the pathways and those present do not meet the s tandard. Furthermore, there is absence of Braille 
facilities in mos t of the lifts and the control buttons of the lift are not accessible (NFDN, 2018).

Similarly, the survey conducted by Clean Energy Nepal among 84 people with disabilities in 
Kathmandu about mobility needs and problems faced regarding transportation in Kathmandu 
showed that 60% of the respondents faced difficulties related to access to transportation on a daily 
basis. This clearly demons trates the need for disabled-friendly transport facilities and services in 
Kathmandu. Respondents repeatedly identified lack of infras tructure as a problem (NFDN, 2018).

In current scenario, at leas t one separate accessible toilet facility should be provided for 
PWDs if other toilets do not have the minimum accessibility features (Tuladhar, 2018). 
Therefore, it is very important that the infras tructures are developed and maintained based on 
the principle of Universal Design which ensures equitable use, flexibility in use, simple and 
intuitive, perception information, tolerance for error, low physical effort, size and space for 
approach and use for all. 

Challenges in Implementation of Law in Nepal 
CRPD recognizes that all persons are equal before and under the law and are entitled without 
any discrimination to the equal protection and equal benefit of the law (article 5). The s tate party, 
which includes Nepal, shall prohibit all discrimination on the basis of disability and guarantee 
equal and effective legal protection agains t discrimination on all grounds by providing reasonable 
accommodation.

In such context, it cannot be denied that Nepal government is principally committed to making all 
public infras tructures and services accessible, inclusive and resilient for all, including PWDs, by 
complying with the CRPD and the United Nations' Agenda for Sus tainable Development Goals 
2030. The Nepal Government has also addressed the issue of the PWDs in the Cons titution of 
Nepal 2015 and has formulated the Disability Rights Act in 2017, including other relevant legal 
frameworks (McIntyre, 2018).

For ins tance, The Five-Year S trategic Plan for Road, Rail, and Transport Sector (2073-2078) 
recently prepared by the Minis try of Physical Infras tructure and Transport was supposed to make 
all urban roads pedes trian and disable friendly but the implementation is s till ques tionable. 

Nepal has the Nepal Road S tandards, 2027 (NRS) revised in 2070 but Nepal is yet to have any 
s tandards or guidelines which can or should be used in designing urban and local roads. For 
ins tance, in the case of footpaths in cities, NRS says, "Width of the footpath depends on the 
volume of anticipated pedes trian traffic. But a minimum width of 1.5 m is required." However, it 
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should be noted that the pavement width of 1.5 m is not sufficient for two wheelchairs to pass one 
another. For this, a minimum of 1.8 m would be required (McIntyre, 2018).

In similar milieu, the National Road S tandards as well as The Guidelines for Access to Physical 
Facilities and Information for People with Disabilities, 2069 have the detail specifications for 
wheelchair ramps, parking spaces and other facilities. Unfortunately, these s tandards are not 
mandatory and hence have not been effectively implemented. These s tandards along with other 
international s tandards can be used to secure and promote the accessibility right of PWDs. 

Different countries have introduced legislations and s tandards to secure and fos ter the accessibility 
right of PWDs. In the US, The Department of Jus tice revised the Americans with Disabilities Act, 
1990 (ADA) in 2010 and published S tandards for Accessible Design. Many cities have prepared 
manuals based on these s tandards. For example, the S treet Design Manual of New York City 
s tates that “Sidewalks mus t conform to ADA requirements for minimum clear path width and 
provision of spaces where wheelchair users can pass one another or turn around; beyond the ADA 
minimum, provide an unobs tructed clear path of 8 feet or one–half the sidewalk width, whichever 
is greater." (NFDN, 2018)

The experiences from other countries indicate that accessibility ought to be built as a culture by 
increasing the awareness amongs t the people at all s tages. When the notion of accessibility is 
indoctrinated and ins titutionalized it can contribute towards securing the accessibility rights of 
persons with disability. In context of Nepal, despite international declarations and commitments 
there has been a limited attention regarding ensuring the right to accessibility of PWDs. 

Issues of Intersectionality 
Women and girls with disabilities are subject to multiple discriminations so measures should 
be taken to ensure the full and equal enjoyment by them of all human rights and fundamental 
freedoms. In context of Nepal, Rights of Persons with Disabilities Act, 2074 has provisioned that 
the specific rights of the women with disabilities and holds that the Government of Nepal shall 
provide an environment for the maximum utilization of the knowledge, skill and ability of women 
with disability so as to protect their rights (Government of Nepal, 2017). Similarly, sec 19(2) 
recognizes the duty of Nepal government, to secure the protection of health and reproductive right 
of women with disabilities. 

Furthermore, section 28 of The Right to Safe Motherhood and Reproductive Health Act, 2075 
(2018) recognizes various rights relating to right to safe motherhood and reproductive health. In 
doing so, services related to safe motherhood and reproductive health has to be disability friendly. 
Section 29 of the Act s tates that no one shall discriminate on the right to get monthly services 
including family planning, reproductive health, safe motherhood, safe abortion, emergency 
obs tetric and newborn care, morbidity on the ground of one's physical or health condition, disability 
or any similar grounds. Additionally, section 30 holds that for the protection of the reproductive 
health of a woman who is mentally disabled the Federal, Provincial and Local Levels shall have to 
make arrangement with reciprocal coordination for keeping such a woman in a protection home.
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Similarly, section 12 of The Act Relating to Children, 2075 (2018) has made specific provisions 
regarding the special rights of children with disabilities including special arrangements for 
such children, right to determine his or her own honor and pres tige, to promote his or her own 
independency, to participate actively in the society and to live a life with dignity, obtain special 
care and to be assimilated in the society and to obtain the opportunity to education, training, health 
care, rehabilitation service, preparation for employment and entertainment for the development 
of his or her personality and have the right to equal access and utilize the public services and 
facilities. Thus, the laws of Nepal also address the intersectionality within the category of PWDs. 

Conclusion 
The 2021 census of Nepal shows that 2.2% of the total population has one or the other type of 
disability which is an increment from 1.94% from the 2011 Census. Furthermore, among the total 
persons with disability, 54.2% are males and 45.8% are females (Office of the Prime Minis ter and 
Council of Minis ters, National S tatis tics Office, 2021). Regarding the s tate responsibility, Nepal 
is a party to the CRPD and its optional protocol and therefore it is important to make sure that the 
obligations of the s tate s tipulated under CRPD are fulfilled by Nepal. From the s tudy it is clear 
that the PWDs necessitate an access to quality mobility aids, devices, assis tive technologies and 
forms of live assis tance and intermediaries, including by making them available at affordable cos t. 
It is the right of every individual to be able to participate in their family or community activities 
on an equal basis with others, irrespective of their physical, mental and sensory conditions. Such 
rights provide citizens with autonomy to pursue an active social and economic life. 

Additionally, secured accessibility right enables people to live with equity and dignity; as good 
accessibility improves safety of the building, which also has a direct impact on the number of 
accidents taking place and during natural disas ters (Lamichhane, 2015). Therefore, it is important 
to unders tand the idea of Disability Inclusion, which is increasingly recognized as key to ensuring 
that no one is left behind in the sus tainable development process. 

Nepal is a rapidly urbanizing country, the government's Minis try of Physical Infras tructure and 
transport needs to immediately formulate and enforce Urban S treet S tandards with universal 
designs which are applicable to all citizens. Proper initiatives on Accessibility Audit mus t be taken 
across the nation to propose prospective improvements in order to s trengthen the accessibility 
s tandards.

Nepal being a signatory member s tate to CRPD has to take necessary measures to prohibit 
discrimination on the basis of disability with regard to all matters concerning all forms of 
accessibility. It has to have proper mechanism to monitor the rights of the PWDs and develop 
an effective mechanism to protect and develop such rights in line with CRPD which requires the 
government to es tablish a mechanism to monitor the implementation of the convention, and urges 
s tate parties to involve people with disabilities in this process. 

When the notion of accessibility is indoctrinated and ins titutionalized in the society, it can 
contribute towards securing the accessibility rights of persons with disability. A candid example 
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of it would be the disabled friendly buses introduced by Sajha Yatayat and City Metro Yatayat 
Pvt Ltd in Kathmandu which are equipped with ramps, wheelchair-accessible door and can 
accommodate wheelchair-bound passengers, which have at leas t realized and recognized the 
accessibility rights of persons with disability (Ojha, 2018). 

Thus, by not considering disability a personal deficit or shortcoming, and ins tead thinking of 
it as a social responsibility in which all people can be supported to live independent and full 
lives, it becomes easier to recognize and address challenges that all people–including those with 
disabilities–experience.

Recommendations
To the Minis try of Women, Children and Senior Citizen

i. Programs like accessibility audit mus t be regularly performed across the nation to 
recommend potential improvements in line with the approved accessibility s tandards 
through a joint monitoring mechanism and engage all s takeholders in raising awareness on 
accessibility and universal design.

ii. The government should s trengthen and implement legislation and provide for accessible 
monitoring and reporting mechanisms to detect, prevent and combat all forms of violence, 
including sexual violence, agains t women and girls with disabilities by consulting with 
the representative organizations of women and girls with disabilities. Additionally, the 
government should pay particular attention to children with disabilities with intellectual or 
psychosocial disabilities belonging to marginalized groups in rural and mountainous areas. 

iii. Government in collaboration with the representative organizations of PWDs, should 
develop and implement public awareness-raising and education programmes on the rights 
and situation of PWDs, aimed at the media, public officials, judges and lawyers, the police, 
social workers and the general public, in order to fos ter a positive image of PWDs as 
autonomous holders of human rights.

To the Local Level Government Authorities

i. Authorities should take appropriate measures to remove all barriers to ensure that persons 
with disabilities from rural areas and indigenous backgrounds have an easy access to 
disability identity cards.

ii. Legal mandates promote both disability specific and disability mains treamed government 
action with an aim of achieving disability inclusive societies. That is why the training in 
mobility skills to PWDs and to specialis t s taff working with PWDs should be ensured to 
ascertain that the personal mobility of the PWD is upheld. 

To other Concerned S takeholders

i. Lack of awareness about accessibility has been a major issue for accessible infras tructure 
or environment. Even the basic bylaws and s tandards for accessible infras tructure are not 
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considered during the designing and cons truction processes. Thus, raising awareness from 
the root level has to be initiated by the concerned management and public sectors to ensure 
the use of exis ting criteria related to accessibility. 
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Abs tract

International Women's Day is celebrated every year on March 8. According to the norms and 
values   of basic human rights, every person has right to dignified work and decent pay. It is 
evident that the participation of women has a significant role in the economic development of 
Nepal. Although the Cons titution of Nepal has provided labor related rights as a fundamental 
right, but there is no creation of adequate and decent employment opportunities in the country. 
The women worker working in the informal sector in Nepal are facing physical, mental, 
financial and sexual violence from their families, society, managers and the cus tomers. Nepal 
has ratified 11 Conventions related to labor rights, including 7 Conventions related to basic 
principles and rights. The Conventions ratified by Nepal are Convention on the Right to Organize 
and Collective Bargaining (1959), Convention on Forced Labor (1930) and Convention on 
Equal Remuneration (1951). Similarly, Nepal is signatory to other Conventions regarding 
the labor rights such as Convention on the Abolition of Forced Labor (1957), Convention on 
Discrimination in Employment and Occupation (1958), Convention on Minimum Age (1973) 
and Convention on the Elimination of Child Labor (1999). Likewise, Nepal has signed the 
Priority Convention on Tripartite Consultation (1976). In addition, Nepal has signed the 
Convention on Weekly Leave (1921), the Convention on Wage Determination (1970) and the 
Convention on Indigenous and Tribal People (1989). Although Nepal is a party to labor rights 
Conventions under the International Labor Organization, labor rights are not implemented 
effectively. Nepal has drafted and revised the various laws, regulations and procedures related 
to labor and social security. The responsible authorities for the implementation of labor rights 
such as Labor Office, Labor Court, Social Security Fund are working to ensure the labor 
rights at the national level. Through this article, the author has reviewed andanalyzed the 
Cons titutional and legal provisions along with the international labor rights originated from 
International Treaties and Conventions etc., as well as the principles propounded by the 
Supreme Court related to the labor and employment rights of women in Nepal. 

Keywords: Labor Rights, Sexual Abuse, Minis try of Labor and Employment, Labor Court, 
Right of Women.

Labor and Employment Rights of Women in Nepal
Bipana Chapagain 
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1. His tory of International Women's Day
Around the eighteenth century, there were development of the Indus tries in England. Along 
with the development of factories, women s tarted working outside the home. In earlier days, 
women were employed for long hours with low wages. 1 At that time dissatisfaction increased 
among the women workers because of their mens trual problems as well as the issues related to 
their reproductive health. Similarly sick leave and maternity leave facilities were not ensured 
for them.2 Mary Wolls tonecraft from Britain has advocated about the equal rights for women 
on 1779.3 On 1832, the workers of Dutch Textile Factory protes ted agains t the slavery and they 
have raised their voices agains t the unequal wages. On 1848, Marx published the ‘Communis t 
Manifes to'. Likewise, American women has advocated for the eradication of exploitation and 
guarantee of equal rights in education, employment, and suffrage of women. The women workers 
in the American Cotton Textile Indus try protes ted on March 8, 1857, for the reduction of working 
hours in the indus try.4 The International Labor Union was es tablished on 1864. On 1866, women 
were not represented in the International Labor Union. Hariyatal was the firs t female member of 
the International Labor Union. On 1868, Karl Marx has raised the agenda of infant care of the 
child of the women worker working in the indus try.5

The agenda relating to the equal payment for the work of equal rank was discussed at the 
International Conference of workers held in Paris on 1889 A.D. The women of New Zealand were 
the firs t women in the world to get the voting rights on 1893 A.D. The working women of New 
York has talked about the minimum wages and fixed working hours on March 8, 1897 A.D. The 
Second International Conference of Women was held with the participation of the representatives 
from 17 countries as well as women parliamentarians from Finland on 1910 A.D.6 The decade of 
women was declared by the United Nations from 1975 A.D. to 1985 A.D. Later on, they s tarted 
celebrating March 8 as the International Women's Day.7 Likewise on 1979 A.D., the Convention 
on the Elimination of All Forms of Discrimination agains t Women was passed.8

1.1 Facts About Working Women in Nepal: 

According to the s tatis tics of National Census 2078 of Nepal, the population of women is 51.02%. 
Out of the total population of Nepal, the population of women worker working in undefined 
professions is the population with the age of 10 years or more is recorded to be 0.1%. The 
participation and leadership of women have the significant role in the economic development 

1 Cihon, P. J., & Castagnera, O. (n.d.). Employment and Labor Law. p. 45. Cengage Learning. 
2 Guerin, L., & Attorney, D. C. E. (2021). Essential Guide to Family & Medical Leave, The Paperback. p. 58
3 Delpo, A., & Guerin , L. (2023). Dealing With Problem Employees: How to Manage Performance & Personal Issues in the 

Workplace (12th ed.). p. 57 Nolo. 
4 Fields, C. K. (2021). Contemporary Employment Law. p. 816. Wolters Kluwer.
5 Gold, M. E. (2014). An Introduction to Labor Law (3rd ed. p. 120), Cornell University Press.
6 Johnson, P. (2019). Labor Law; Essential Legal Term Explained You Need to Know About Law on Labor. p. 117. 
7 S. Steingold, F., & Attorney, A. H. (n.d.). Employer's Legal Handbook, The: How to Manage Your Employees & Workplace 

(14th ed.) p 39. Nolo.
8 Pandey B. (2076) History of International Women's Day, Naya Patrika, https://jhannaya.nayapatrikadaily.com/news-

details/875/2020-03-07, Accessed on 6th November, 2023.
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of Nepal.9 Regarding the protection of the rights of women worker, there are specific provisions 
in the Nepal such as The Act Relating to Factory Workers 2016, Bonus Act, 2030 and Bonus 
Regulations, 2039 etc.10 Although the Cons titution of Nepal 2072 has es tablished the rights 
regarding labor and employment as the fundamental rights, adequate and decent employment 
opportunities are not created in the country. According to the s tudy of the Minis try of Finance, 
there is addition of labor force to the labor market every year but mos t of the skilled youth are 
migrating abroad. The significant number of workers working in the country are working in the 
informal sector, while only a few percent are working in the formal sector. There are significant 
number of women who are working as the laborers in the informal sector as they can work in the 
informal sector without educational certificates.11

There is no proper recognition, respect and protection of the labor rights of the women worker 
working in the informal sector. The women workers in this sector are not able to get their minimum 
wages. The women workers are facing mental, financial and sexual violence from their family and 
society. Although the labor rights of the employees of the formal sector are guaranteed in the laws 
of Nepal but the workers of the informal sector are exploited by the employers.12 The Government 
of Nepal has passed the Social Security Scheme Operation Procedure 2079 for workers working 
in the informal sector and self-employed persons.13

2. Methodology: 
Basically, the author has written this article by the review of the several non-doctrinal resources. 
The various government documents related to the rights of women workers are evaluated in this 
article. The periodical articles and reports published by the various national and international 
bodies are examined. The author has reviewed the cons titution and other legal documents 
regarding the rights of women workers in Nepal. The precedents es tablished by the Supreme 
Court of Nepal regarding the rights of women workers are analyzed critically. The author has 
followed the American Psychological Association (APA) citation rules in this article.

3. Legal Analysis of Labor Rights of Women Worker in Nepal:
3.1. Right Regarding Labor and Employment Incorporated in Cons titution of Nepal 2072:

In the cons titution of Nepal, every citizen has the right to live with dignity.14 Every citizen is not 
deprived of personal freedom except in accordance with the law. They are entitled to freedom of 

9 Summary of National Census, (2078) Kathmandu, Offi ce of National Statistics, pp 82-85.
10  Legal provision regarding women worker in Nepal (2018), Madhyanna National Daily Newspaper. p.3 https://www.ceslam.

org/news/10987. Accessed on 31st October, 2023. 
11 Life of Women Worker Working in Entertainment Sector, Right to Decent Work and Living Wage Report (Asia Pacifi c Forum 

on Women Law and Development, (2012-2013) _ p.2.
12 Every worker must understand their rights regrading decent labor (2019), Amnesty International, Accessed on 4th October, 

2023. 
13 Declaration made by Prime Minister to include the worker from Informal Sector in Social Security Fund (2023), 

Gorkhapatra Online https://gorkhapatraonline.com/news/75044, Accessed on 28th September 2023. 
14 The Constitution of Nepal 2072, Article 16
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doing any profession, employment, es tablish and run indus tries, trades and businesses in any part 
of Nepal unless it is contrary to the public health, decency or morals of the people.15

Since every citizen is equal in the eyes of the law, no one is deprived of the equal protection of 
the law. The Cons titution of Nepal has made special arrangements for the backward women and 
workers. Regardless of whether men or women is doing the same work, equal pay and social 
security will be provided without any kind of discrimination on the basis of gender.16 Every 
worker has right to choose the job he wants.17 The workers are entitled to the employment terms, 
conditions and unemployment benefits in accordance with the labor law. Generally, the workers 
perform physical or intellectual work for the employer and they receive salary and social security 
in return. 

The s tate mus t entitle the women with the equal inheritance rights. The rights of women related 
to the pregnancy protection and reproductive health should be ensured with sensitivity in the 
government and private sectors. No one is allowed to commit the physical, mental, sexual, 
psychological violence and exploitation agains t any woman. The compensation is provided to the 
women who are the victims of violence. In order to ensure the participation of women, the s tate 
mus t effectively implement the principle of proportional inclusion in all agencies of the s tate. The 
special opportunities in education, health, employment and social security mus t be provided to the 
women. The couple are entitled to equal rights in the property.18

The cons titution itself has ensured 33 percent representation of women in the parliament. The 
labor policy aims to make the labor force skilled and professional, as well as create employment 
opportunities in the country and provide decent labor practices along with the social security. It 
aims to make foreign employment free from the exploitation and it encourages the capital, skills 
and technology acquired from abroad mus t be used in the productive sector.19

3.2 Sectoral Laws regarding Labor and Employment in Nepal:
A. Right to Employment Act 2075:
This Act has guaranteed the right of every person to choose the employment of their wish. Every 
unemployed person can get the unemployment benefits. The workers cannot be removed from the 
employment without reason.20 If the employer dismisses the worker without reason, the local level 
can order the employer to continue the employment of workers.21 From the government level, 
the government of Nepal, the s tate government and the local level should conduct employment 
programs to provide jobs opportunities to the unemployed people.22 The employment service 
centers shall be es tablished at every local level. The unemployed mus t apply to the employment 

15 The Constitution of Nepal 2072, Article 17(cha)
16 The Constitution of Nepal 2072, Article 18
17 The Constitution of Nepal 2072, Article 33
18 The Constitution of Nepal 2072, Article 38 
19 The Constitution of Nepal 2072, Article 51(jha) 
20 The Right to Employment Act, Section 6. 
21 The Right to Employment Act, Section 7.
22 The Right to Employment Act, Section 8. 
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service center by mentioning their knowledge, skills and abilities. The employers in the 
government, public and private sectors should hire applicants based on their qualifications. 
Under the unemployment assis tance program from the government level, providing training to 
workers, providing loans, and self-employment related programs should be conducted.23 There 
is a provision of the Nepal government to provide subsis tence allowance equal to 50% of the 
amount for 100 days to the unemployed people.24

B. The Social Security Act 2075:

The Government of Nepal provides social security allowance to senior citizens, economically 
disadvantaged, disabled and helpless, single women, disabled, children and endangered species. 
The employees of any government or public organization will not get social security allowance as 
they receive regular salary and pension from the government fund.25

C. The Labor Act 2074:

The basic wages, services, conditions and facilities of the workers are mentioned in the employment 
contract.26 In order to guarantee labor rights, every employer mus t provide workers with the 
minimum wages prescribed by labor laws and regulations. If the employment contract is agains t 
the labor law, it is automatically void.27 According to the principles of human rights, no one can 
be forced to do labor agains t their will by showing fear and terror.28 The Labor Act prohibits child 
labor and advocates for the rights of children.29 The employers mus t ensure the wages and benefits 
of pregnant workers under the right to pregnancy protection and reproductive health. The equal 
remuneration should be provided for work of equal value without discrimination on the basis of 
gender. 30 Every worker has right to get legal remedies.31

Mandatory Implementation of Employment Contract:

The wages, services, conditions and facilities to be received by the worker are mentioned clearly n the 
contract or appointment letter between the employer and the worker. After the implementation of the 
Labor Act 2074, the employer cannot employ anyone without a contract.32 The employment contract 
es tablishes the employment relationship but if there is a dispute, the labor office resolves the dispute.33

There is a provision that the employer can terminate the employment contract if the performance is not 
satisfactory after employing the worker for the probation period of six months. After the completion of 
the probation period, the employment relationship is automatically confirmed.

23 The Right to Employment Act, Section 20. 
24 The Right to Employment Act, Section 22. 
25 The Social Security Act 2075, Section 15. 
26 The Labor Act 2074, Section 2(dha)
27 The Labor Act 2074, Section 3
28 The Labor Act 2074, Section 4
29 The Labor Act 2074, Section 5
30 The Labor Act 2074, Section 7 
31 The Labor Act 2074, Section 9 
32 The Labor Act 2074, Section 11 
33 The Labor Act 2074, Section 12 
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Fixation of Time Duration of Working Hours: 

In the context of Nepal, the workers can work 8 hours per day and 48 hours per week. After 
working for 5 consecutive hours, the workers are allowed to res t for half an hour. If the 
workers are employed for more hours, they can only be employed for four hours a day and 24 
hours a week. If the employer does not provide the workers with the subs titute leave, it will 
be considered that they have worked for additional hours and the employee should be paid 
for such work. The working hours of the workers should be mentioned in the employment 
contract clearly. The employers should provide transportation facilities to the women workers 
working at night.34

Facilities of Remuneration:

Every worker receives wages and benefits from the date of work. According to the Labor 
Act, the wages and benefits of the workers are mentioned in the employment contract.35 The 
workers who work for less than a month should be provided with wages within three days. 
The remuneration mus t be provided to the workers who perform the casual work as soon as 
the work is completed. The salary mus t be paid every month. After the completion of the 
employment period, the workers will get an annual salary increment. Every worker receives 
an amount equal to one month's basic salary as the fes tival expenses.36 The employer has to 
pay the salary through the bank.37

Leave as a Matter of Privilege Rather Than Rights:

In accordance with Labor Act 2074, there is a provision for one day leave in a week.38 Generally 
there is a provision of 13 days of public leave but there is 14 days of public leave for women 
workers.39 There is a provision that workers are entitled to leave within 21 days if they work on 
weekly leave or public holiday. The workers are entitled to home leave at the rate of 1 day out of 
20 working days. 

The workers will get 12 days sick leave. Fourteen weeks maternity leave is provided to 
female workers. There will be 60 days of paid maternity leave and if the male worker's wife 
gives birth, the father will get 15 days of paid maternity leave.40 In case of the death of a 
family member to whom the worker has to do the funeral rites, there is a provision of 13 days 
funeral leave.41 Other leaves are considered as privilege except sick leave, maternity leave 
and funeral leave.42

34 The Labor Act 2074, Section 28, 29, 30, 31, 32, 33. 
35 The Labor Act 2074, Section 34 
36 The Labor Act 2074, Section 35, 36, 37 
37 The Labor Rules 2075, Rule 21 
38 The Labor Act 2074, Section 40 
39 The Labor Act 2074, Section 41
40 The Labor Act 2074, Section 45 
41 The Labor Act 2074, Section 48 
42 The Labor Act 2074, Section 51 
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Social Security Schemes:

The employer is required to contribute 10% of the worker's basic salary as a provident fund and 
an additional 10% mus t be contributed by the employer.43 The employer has to contribute 8.33% 
amount from the worker's basic salary as gratuity.44 The workers will receive an insurance amount 
equal to one lakh rupees for medical treatment from the employer.45 Likewise, the workers will 
receive insurance amount equal to seven lakh rupees for accident insurance.46

Zero Tolerance to Sexual Harassment:

No one should abuse the women workers in the workplace by showing the greed and influence, 
otherwise the workers will be removed from the service. If the employer is the perpetrator, the 
union, the victim or the family member can file a complaint.47

Conditions of Termination of Employment:
The employer mus t give the worker an opportunity to submit the clarification by clearly s tating 
the fact of misconduct and the probable punishment within seven days. If the workers have 
committed the misconduct, the executive head can punish them. If the worker is punished for 
misconduct, the employment can be terminated immediately. The employer mus t give a reasonable 
and sufficient reason while terminating the employment. If the employee voluntarily submits a 
written resignation, the employer mus t approve it within 15 days.48

D. Sexual Harassment at Workplace (Prevention) Act 2071:
It has guaranteed the zero tolerance of sexual harassment at workplace. It has ensured the right 
to work in a safe, fair and dignified environment. It has prohibited to commit sexual harassment 
in workspace. 49 The person in position, power and authority are not allowed to create pressure, 
influence, enticement for the sexual favor from the employee or cus tomer. No one is allowed 
to touch the body of other person with the sexual intent. One should not display the picture, 
audio, visual related to obscene and sexual activity. No one is allowed to annoy the other person 
with sexual intent and making unnecessary offer for the sexual activity.50 The manager should 
declare the office as sexual harassment free workspace. There mus t be prohibition of sexual 
harassment in the Bylaws of the office. The manager mus t make the reformative measures for the 
non-repetition of sexual harassment. There mus t be arrangement of psychological counselling 
of the victim. Every enterprise mus t have grievance box in the workplace. The manager has 
responsibility to inform the victim about the time-limitation for filing the complaint in the 
responsible authority.51 The victim mus t file written or oral complaint to the manager within 
43 The Labor Act 2074, Section 52 
44 The Labor Act 2074, Section 53 
45 The Labor Act 2074, Section 54 
46 The Labor Act 2074, Section 55 
47 The Labor Act 2074, Section 132 
48 The Labor Act 2074, Section 139, 140, 141, 142, 143, 144 
49 The Sexual Harassment at Workplace Prevention Act 2071, Section 3. 
50 The Sexual Harassment at Workplace Prevention Act 2071, Section 4. 
51 The Sexual Harassment at Workplace Prevention Act 2071, Section 5. 
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15 days. The manger is responsible to take the departmental action agains t the accused and 
order for the reasonable compensation to the victim.52 The victim or anyone on their behalf 
mus t file the complaint in Chief Dis trict Office (CDO) within ninety days. If the manager of 
the office does not comply with the responsibilities, the victim may file the complaint with 
CDO.53 The victim may reques t for the security to the local security agency. The manager has 
right to order for the transfer of the accused employee. The offender of the sexual harassment 
is awarded with the imprisonment of six months and fine of fifty thousand rupees. The manager 
is liable to imposition of the fine of twenty-five thousand rupees for the non-fulfillment of his 
responsibility. The person who has filed the false complaint is liable to imposition of fine of 
ten thousand rupees. The CDO may order to recover the compensation to the victim for their 
physical and mental damage as well as the expenses incurred while filing or defending the 
complaint.54 The Chief Dis trict Officer have right to adjudicate the complaint. In addition to 
that principal secretary of the concerned Province have power to adjudicate the complaint filed 
agains t the Chief Dis trict Officer.55 The victim may file appeal to the concerned dis trict court 
within thirty-five days in case of the dissatisfaction of the decision made by the CDO. 56 It is 
the duty of manager to enforce the decision. The CDO is obliged to enforce the decision as 
per the prevailing law. The CDO mus t enforce the decision or conciliation within 60 days, if 
the accused is the manager.57 Every office or enterprises mus t incorporate the subject matters 
relating to prevention of sexual harassment in the syllabus of the training.58 The Government 
of Nepal mus t introduce necessary Code of Conduct with regard to the prevention of sexual 
harassment. Each manager is obliged to introduce separate Code of Conduct in accordance 
with the nature of the workplace within the framework of the Code of Conduct introduced by 
Government of Nepal.59

E. Contribution-Based Social Security Act 2074:

In order to get social security, one should contribute to the social security fund. The employers 
who are lis ted mus t contribute from the income of the workers and add the amount to the fund 
every month from the date of lis ting of the workers to the las t day. The contribution amount 
should be deposited in the fund within fifteen days of the end of every month. The contribution 
of the person receiving salary from the government fund should be deducted and deposited in the 
fund. In order to encourage the informal sector workers and self-employed people in the social 
security scheme, the government of Nepal should deposit money in the fund. The Social Security 
Fund can cooperate with cooperatives or commercial organizations to make them participate in 

52 The Sexual Harassment at Workplace Prevention Act 2071, Section 6. 
53 The Sexual Harassment at Workplace Prevention Act 2071, Section 7. 
54 The Sexual Harassment at Workplace Prevention Act 2071, Section 13. 
55 The Sexual Harassment at Workplace Prevention Act 2071, Section 14. 
56 The Sexual Harassment at Workplace Prevention Act 2071, Section 16. 
57 The Sexual Harassment at Workplace Prevention Act 2071, Section 17. 
58 The Sexual Harassment at Workplace Prevention Act 2071, Section 18.
59 The Sexual Harassment at Workplace Prevention Act 2071, Section 21. 
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the scheme.60 They have the right to choose one or more social security schemes. It is not possible 
to choose any one social security scheme operated by the fund.61

If the committee recommends the rate of contribution to be made by the lis ted employers 
and contributors, the minis try will publish a notice in the National Gazette. There are social 
security schemes like health security scheme, maternity security scheme, accident security 
scheme, disability security scheme, old age security scheme, dependent family security scheme, 
unemployment assis tance scheme.62 The fund should pay the benefits mentioned in the social 
security scheme to the contributor. After the death of the contributor, the beneficiary gets the 
amount collected in the fund. The board of directors is in place to manage the operations of the 
fund.63 The Social security funds can be inves ted in Nepal government bonds, bank term accounts 
or long-term deposit schemes, shares, debentures and mutual funds. The people receiving the 
social security can get an identity card with a social security number.64 If the amount in the fund is 
insufficient, the government of Nepal should continue to provide for the social security.65

F. Contribution-Based Social Security Regulations 2075:

The workers of the informal sector can participate in the social security scheme after taking 
the recommendation of Committee's. In order to encourage the workers, Nepal government, 
provincial government or local level should deposit the amount in the name of the fund through 
the budget of the contribution amount as determined by the fund.66 The fund should make an 
agreement with the bank and collect the amount under the social security scheme. The fund mus t 
provide the details of the contribution amount if reques ted by the contributor and the employer.67

G. Social Security Plan Operation Procedures for Informal Sector Workers and Self-
employed Persons 2079:

From the date mentioned by the Minis try of Labor, Employment and Social Security the informal 
sector mus t be lis ted by giving online application to the Social Security Fund.68 The workers 
working in the informal sector mus t disclose a copy of Nepali citizenship, labor sector such as 
agriculture, transport, cons truction or domes tic workers and a letter of recommendation issued by 
the ward office as a worker in the informal sector. The fund should lis t the workers and provide 
them with the identity cards. The fund should operate drug treatment plan, health and maternity 
protection plan, accident and disability protection plan, dependent family protection plan and old 
age protection plan etc. under the Social Security Scheme.69

60 Contribution based Social Security Act 2074, Section 5. 
61 Contribution based Social Security Act 2074, Section 6. 
62 Contribution based Social Security Act 2074, Section 10, 11.
63 Contribution based Social Security Act 2074, Section 29 
64 Contribution based Social Security Act 2074, Section 39, 40, 41 
65 Contribution based Social Security Act 2074, Section 62 
66 Contribution based Social Security Rules 2075, Rule 4. 
67 Contribution based Social Security Rules 2074, Rule 5. 
68 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 3
69 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 4
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The employer has to deposit 20.37% of the basic remuneration of informal sector workers and 
the government mus t deposit 9.37% of the basic remuneration in the Social Security Fund. The 
fund will disburse 10.37% of the amount contributed by informal sector workers to Health and 
Maternity Protection Scheme, Accident and Disability Scheme, Dependent Family Protection 
Scheme. The fund will spend 10% of the amount on the Old Age Security scheme.70 A Self-
Employed Person has to contribute at leas t 31% of the basic salary within the maximum of three 
ins tallment. In order to receive the amount from the Social Security Fund, the worker mus t have 
deposited at leas t 9 months of contribution in the fund within the 12 months prior to the date of the 
incident.71 Similarly, the age of the worker should be 60 years old and have worked for at leas t 180 
months. The contributors or beneficiaries can receive the payment of the Social Security Scheme 
through the Bank Account. 

4. Regulatory Authorities for the Implementation of Labor Rights: 
4.1 International Labor Organization:

The International Labor Organization was es tablished in 1919 as a special organization of the 
United Nations. The number of member countries of this organization is 187. Nepal became a 
116th member of the International Labor Organization on 1966. Nepal has ratified 11 conventions, 
including 7 conventions related to the fundamental principles and rights. The Conventions regarding 
the labor rights ratified by Nepal are Convention on Right to Organize and Collective Bargaining 
(1959), Convention agains t Forced Labor (1930), Convention on Equal Remuneration (1951), 
Convention on Abolition of Forced Labor (1957)., Convention on Discrimination in Employment 
and Occupation (1958), Convention on Minimum Age (1973), Convention on Elimination of 
Child Labor (1999). Likewise, Nepal has signed the Convention on Tripartite Consultations 
(1976). In addition, Nepal has signed Convention on Weekly Leave (1921), Convention on Wage 
Determination (1970) and Convention on Indigenous and Tribal People (1989).

4.2 Minis try of Labor Employment and Social Security:

The Minis try of Labor, Employment and Social Security can decide on the petitions submitted 
to the Labor Office or the Department of Labor except for cases pending in the Labor Court in 
accordance with the Labor Act. The parties who are not satisfied with the decision can appeal to 
the Labor Court.72 In addition to this, the Minis try works on decent labor practices, management 
of occupational safety, prevention of child labor, creation of jobs in the country, skill development 
training and implementation of Social Security Schemes.

According to the Annual Progress Report of the Financial Year 2078-79, the number of labor 
audited ins titutions in Nepal is 2, 919 and the number of beneficiaries in the social security fund 
is 3, 46, 744. The number of employers included in the social security scheme is 17, 192 and the 
number of workers affiliated to the contribution-based social security es tablishment is 70.03%.

70 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 5 
71 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 6 
72 The Labor Act 2074, Section 176. 
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The Minis try has s tated that 19, 553 workers were benefited by conducting professional and skill 
training in the financial year 2078/79. Under the Prime Minis ter's Employment Program, the 
target of providing employment to 5, 50, 000 workers are succeeded in providing the employment 
to 1, 56, 731 workers in FY 2078/79. The Minis try has succeeded in monitoring 2, 699 enterprises 
whether the labor law and the minimum wages are implemented or not. Although the Minis try 
has set an annual goal of providing workplace-based skill training to 300 workers in the financial 
year 2078-79 in collaboration with the private sector, it is unable to conduct the training. In FY 
2078/79, The Minis try of Labor, Employment and Social Security has submitted 6 reports under 
the International Labor Organization S tatute. The Minis try has succeeded in interacting with 11 
local levels to eradicate the child labor. Similarly, grants have been provided to 39 local levels to 
eradicate child labor.73

The Fifteenth Plan aims to create the productive employment opportunities in Nepal, develop the 
indus trial labor relations, end all forms of labor exploitation and make the foreign employment 
safe. The Minis try of Labor and Employment has a major role in achieving the goal of “Prosperous 
Nepal, Happy Nepali" by s trengthening the economy of Nepal through the skilled human 
resources.74

4.3 Authorities of Labor Office:

The Labor Office monitors the implementation of the minimum wages, services and facilities of 
the workers. In addition, child laborers are rescued and child labor exploiters are prosecuted in 
the labor office. The Labor Office provides training on the implementation of labor s tandards and 
codes of conduct. The office implements the collective agreement between the employer and the 
worker and the decision of the arbitrator. The office oversees occupational safety and equipment 
related to the workplace.

4.4 Central Labor Advisory Council and Other Committees:

The Council provides sugges tions to the Government of Nepal to ratify and implement labor-
related laws, policies and international labor conventions to which Nepal is a party. The council 
prepares a code to implement occupational safety, health s tandards and fair labor practices and 
recommends it to the government of Nepal.75 The Minis try of Labor, Employment and Social 
Security determines the minimum wage of workers every two years on the recommendation 
of the Minimum Wage Determination Committee.76 The Minis try forms a Minimum Wage 
Determination Committee to represent the Government of Nepal, Trade Unions and Employers. 
The Labor Relations Committee improves the work sys tem and work environment.77 The said 
committee solves the grievances of the workers by discussing with the employers.78

73 Ibid, Executive Summary, p. 3. 
74 Ibid, Chapter One, p. 2.
75 The Labor Act 2074, Section 102. 
76 The Labor Act 2074, Section 106.
77 The Labor Act 2074, Section 107. 
78 The Labor Act 2074, Section 111.
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4.5 Jurisdiction of Labor Court:

The Labor Court is cons tituted with the chairman and two members. The person who is qualified 
to be a judge of the High Court is eligible to be the chairman or member of the Labor Court.79

This court inspect the workplace related to the dispute and issue an interim order in the name 
of any party to the case. The Labor Court have rights to confirm or annul the decision made by 
the Labor Office. The Labor Court have the same powers as that of Dis trict Court in the matters 
relating to decision of the case. The Labor Court may demand a bank guarantee from the party. 
The labor court can order to pay the compensation within two months, otherwise one mus t pay 
fifteen percent interes t on the compensation. The Labor Court may allow the party either to settle 
the case, suspend or withdraw the case. An appeal can be made to the Supreme Court within 
thirty-five days agains t the decision of the Labor Court.80

The labor court have power to impose the imprisonment up to two years or a fine up to five lakh 
rupees or double the amount of compensation from such person if he has forced someone to do the 
bonded labor. The labor court can also cover the cos t of bringing the laborer to Nepal if someone 
has made a bonded labor outside the Nepal. If one is not satisfied with the decision made by the 
labor office or the department, one can appeal to the labor court within thirty-five days.81

4.6 Es tablishment of Social Security Fund:

A social security fund is es tablished to run the social security scheme. This fund functions 
as a recurring fund. In the fund, the amount received from contributors and employers under 
the social security scheme, ten percent of the amount received from the basic salary of the 
worker and the amount given by the employer towards the provident fund, amount received 
for gratuity and pension, bonus amount, amount for social security tax, grant received 
from the government of Nepal, grant received from foreign government and international 
organizations, amount for assis tance or loan, amount of interes t and profit received from 
inves tment of funds, amount received as loan from the government of Nepal etc. will be 
collected in the social security fund. The money collected in the fund can be used only by 
the concerned workers.82 A board of directors has been arranged to manage the work of the 
fund. The committee formulates policies related to the social security schemes, provides 
sugges tions to the Government of Nepal, updates the personal details of workers lis ted in the 
fund and conducts the employment programs for the unemployed people. The said committee 
dis tributes the social security identity card to every contributor.83

79 The Labor Act 2074, Section 151.
80 The Labor Act 2074, Section 152.
81 The Labor Act 2074, Section 165.
82 Contribution based Social Security Act 2074, Section 26. 
83 Contribution based Social Security Act 2074, Section 31. 
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5. Judicial Response on Right Regarding Labor and Employment of Women 
Worker in Nepal:
In the case of Prem Bahadur Khadka vs. Government of Nepal, Office of the Prime Minis ter and 
Council of Minis ters, it has been s tated that any individual is free to pursue his profession and 
employment according to his own free will. It has been mentioned that no one can interfere with 
this employment right and insis t that only certain occupations and jobs can be done. The freedom 
of this profession and employment cannot be interfered with by the s tate for the sake of public 
interes t and well-being, except by prohibiting it in accordance with the res trictive phrase.

In this case, the Supreme Court has expressed the principle that the s tate should play a special 
role in empowering women to get employment by providing opportunities for employment equal 
to men in order to protect women's rights and rights, as well as taking initiatives to make the 
working environment women-friendly. In addition to this, the s tate has emphasized that policies 
and programs related to employment should be introduced to increase the participation of citizens 
from backward classes, regions or gender. Since the right to employment is an important right 
among economic and social rights, the s tate should put it in a category that can be managed 
according to its resources and means. Every country has the discretion to adopt legal and other 
measures to regulate employment rights. But in the name of discretionary power, it does not mean 
that the right to employment is not ensured. The s tate should be careful to guarantee employment 
security to every person.84

In the case of Advocate Prakashmani Sharma vs. The Minis try of Women, Children and Social 
Welfare, s tates that the Cons titution of Nepal has provided every citizen with the right to 
employment, social security as well as the right to social jus tice and right agains t the exploitation 
as a fundamental right. In this situation, the Supreme Court has laid down the principle that the 
women working in Dance Bar and Cabin res taurants mus t not be exploited.

According to the Supreme Court, the government should enact the special law to regulate the 
dance bars, cabin res taurants and massage parlors. If the citizens, people of any group, cas te or 
class are deprived of human rights due to inactiveness of the executive, the court can enforce 
those rights. If there is a lack of law in the country, the business cannot be operated decently 
due to which the fundamental rights and human rights of the women workers are not protected 
properly.85

In the case of advocate Sharmila Parajuli vs. His Majes ty the Government, the Cabinet Secretariat, 
Kathmandu, s tates that every woman has the right to be free from serious violence such as sexual 
harassment and right to live with dignity. In reality, sexual abuse is considered to be an act agains t 
the will of the concerned woman. These acts range from sexual exploitation, teasing, touching the 
body, swearing, showing or drawing pictures, eye blinking etc. Such activities affect the work, 
health and professional life of the victim.
84 Prem Bahadur Khadka vs. Government of Nepal, Prime Minister and Council of Minister et.al D.N. 8203, N.K.P. 2066 
85 Advocate Prakashmani Sharma et.al vs. Government of Nepal, Ministry of Women Children and Social Welfare, D.N 7995, 

N.K.P 2065. 
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Sexual harassment in the workplace means sexual harassment by seniors or colleagues, friends 
or cus tomers in an office or an enterprise. There is a situation in which sexual harassment can 
occur in the workplace by the office boss or higher s taff threatening to put their job at risk if 
the female worker denied to give sexual benefits, and by showing unfair temptation of rewards 
or high evaluation of performance or promotion etc. It is the responsibility of the S tate of to 
enact laws by the implementation of the provisions of the treaties, agreements and the general 
conferences to which Nepal is a party. The Supreme Court has issued a directive order in the name 
of the opposition for the enactment of the suitable law relating to the sexual harassment.86

In the case of Upendra Prasad Dhakal vs. The Minis try of Physical Planning and Transport, it is 
mentioned that if the conditions and facilities of the workers are not regulated by a certain law, it 
will be according to the agreement between the employer and the workers. It is the principle that 
the obligations created by the employment contract are applicable to the parties to the agreement 
in the same way as the law. In case of violation of the agreement which is in accordance with the 
law, the legal obligation mus t be fulfilled.87

6. Problems and Challenges related to Labor Rights of Women Worker in 
Nepal:
Nepal has scored the high rank among the South Asian nations in terms of the productivity of the 
female labor force. Nepalese women have to s truggle a lot to es tablish themselves as a worker. 
Generally Nepali women are engaged in household work, which is not recognized as the labor. 
Inequality in wages, uncertain working hours, mis treatment and labor exploitation are major 
challenges for the women workers working in the informal and entertainment sectors in Nepal.

The family and society are not able to accept the informal sector as a respectable and pres tigious 
job. The women workers are victims of discrimination and mis treatment at the workplace. The 
workplace is not safe for the women workers. The employers often deduct the wages from the 
women workers if they arrive late at work. The women workers are not able to get any kind of 
sick leave, public leave, home leave, maternity leave and subs titute leave.88

It is not possible for working women to provide the citizenship to their children without the 
support of their husbands. Since the participation of women in the final decision-making positions 
of the s tate sys tem is less ins tead the decisions of men are followed. In Nepalese context economic 
rights of women are not implemented. The provision of equal rights of sons and daughters in the 
property of the mother and father as well as the equal remuneration for both men and women are 
not implemented properly.89

In the informal sector, there is a trend of giving employment opportunities at very low cos t by 
the employers and terminating the employment without reasons. There is no implementation of 

86 Advocate Sharmila Parajuli vs. His majesty the Government, Cabinet Secretariat, D.N. 7449, N.K.P 2061. 
87 Upendra Prasad Dhakal vs. Ministry of Physical Planning and Transportation Management D.N. 10428, N.K.P 2076. 
88 The Labor Act 2074.
89 The Constitution of Nepal 2072. 
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employment contracts between employers and women workers in the informal sector. The women 
workers are not able to get their minimum wage and social security prescribed by the Labor Act 
2074. The women workers are suffering from verbal, physical, psychological and sexual violence 
from the clients, employers, colleagues, community members, husbands, lovers and friends etc. 
In the present context, incidents of violence agains t women mus t be considered as a national and 
political issue rather than it is jus t the issue of the women.

7. Conclusion:
Although the Cons titution of Nepal has provided labor related rights as a fundamental right, 
adequate and decent employment opportunities are not created in the country. The women 
workers are victims of harassment, domes tic violence and sexual violence both within the family 
and at the workplace. In Nepal, although there are laws such as the Cons titution, Employment 
Rights Act, Labor Act, Contribution-Based Social Security Act, Regulations, Social Security 
Scheme Operation Procedures for Informal Sector Workers and Self-Employed People, but they 
are not implemented effectively. The women workers are deprived of their labor and employment 
rights. They are s truggling for the guarantee of their rights. The women workers of the informal 
and entertainment sectors are not in a position to be lis ted in the social security fund as per the 
arrangement made by the government of Nepal. The employers are making profit by employing 
women labor force in very low wages. There is a requirement to take the s teps from the national 
level for the es tablishment of the work of women workers as the labor.

8. Sugges tions:
8.1 Sugges tions Related to the Minis try of Labor, Employment and Social Security:

Since the rights of women workers are not right agains t the men but it is related to human rights of 
women. It is noted that Nepal is a party to several human rights conventions and the International 
Labor Organization. In the present context labor exploitation should be eradicated and decent 
labor practices mus t be adopted.

It is evident that all the political parties, Minis try of Labor Employment and Social Security and 
The National Women's Commission mus t take initiatives in order to ensure the rights of women 
workers. The employers mus t be encouraged to provide the equal wages for the work of equal 
rank without discrimination on the basis of gender. The reasonable wages mus t be provided to 
the domes tic workers. The employer mus t be encouraged to hire the female workers in order to 
improve the living s tandards of women worker. 

8.2 Sugges tions Related to Social Security Fund:

There is a requirement for the Board of Directors of the Social Security Fund to formulate the 
appropriate policies related to the Social Security Scheme. They mus t provide proper advice to the 
Government of Nepal in order to conduct the employment programs for the unemployed people.
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8.4 Sugges tions Related to the Court:

Reformation in Labor Court: The Labor Court should inspect the workplace effectively and 
it is obliged to issue an appropriate interim order. The labor court should introduce the trend 
of bank guarantee from the parties and issue order for the payment of the compensation to the 
victims of labor exploitation. It is the obligation of the Labor Court to grant the permission for the 
settlement, suspension or withdrawal of the case effectively.

Mandatory Enforcement of Supreme Court Judgment:

The parties who are not satisfied with the decision of the Labor Court have the right to appeal to 
the Supreme Court within thirty-five days. The precedents es tablished by the Supreme Court of 
Nepal mus t be obliged by the all-other government bodies and inferior courts. Once the decision 
is made by the Supreme Court, it is final and there mus t be execution of the judgment through 
the Dis trict Court. The Supreme Court is obliged to es tablish the landmark precedents in favor 
of the victims of labor exploitation and adminis ters the jus tice on behalf of the people from the 
marginalized and vulnerable community who are in the verge of economic exploitation. 

Since Nepal is a party to the International Labor Organization, Nepal has ratified 11 Conventions 
related to the labor rights. It is evident that the Supreme Court has international obligations to 
examine whether or not the rights of the workers mentioned in the International Convention are 
implemented by the employers and the official bodies of the Government of Nepal.
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Abs tract 

Cyberbullying, the act of using digital technologies to harass, threaten, or humiliate 
individuals, has emerged as a pervasive and insidious form of human rights violation in 
the digital age. As the world becomes increasingly interconnected through the internet and 
social media, the potential for online harassment and abuse has escalated, transcending 
geographical boundaries and posing serious threats to individuals' psychological well-being, 
dignity, and personal safety. This article explores the multifaceted nature of cyberbullying, 
its profound impact on victims, and the urgent need for comprehensive legal and societal 
measures to address this modern-day human rights challenge. By examining the intersection 
of technology, human behavior, and legal frameworks, this research aims to shed light on 
the complexities surrounding cyberbullying and propose s trategies to safeguard fundamental 
human rights in the digital realm.

Keywords: Cyberbullying, Human Rights, Digital Age, Online Harassment, Psychological 
Impact, Legal Frameworks, Societal Measures.

I. Introduction
The digital age, also called the information age, is the period since the mid-20th century1

characterized by a rapid shift from traditional indus tries to an information technology-based 
economy. The advent of the digital age has revolutionized human communication and interactions, 
bridging geographical divides and facilitating unprecedented levels of connectivity. The rise of 
the internet, social media platforms, and mobile technologies has transformed the way individuals 
connect, share information, and engage with one another. This technological advancement has 
brought about numerous benefits, enabling global collaboration, access to knowledge, and the 
facilitation of social movements. However, this digital revolution has also given rise to new 
forms of abuse and human rights violations, with cyberbullying emerging as a formidable 
challenge. Cyberbullying, the intentional and repeated harassment, intimidation, or humiliation 
of individuals through digital means, has become a widespread phenomenon that transcends age, 
gender, and social boundaries. The pervasive nature of cyberbullying lies in its ability to reach 
victims anywhere, at any time, through various online platforms and devices. Unlike traditional 
forms of bullying, which were often confined to physical spaces such as schools or workplaces, 

1 IGI Global. (n.d.). Resource sharing. In IGI Global (Ed.), IGI Global dictionary of information science and technology (4th 
ed.). Retrieved from https://www.igi-global.com/dictionary/resource-sharing/756

Cyberbullying: Human Rights Violations in this 
Digital Age
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cyberbullying can follow individuals into their mos t private spaces, creating a persis tent and 
inescapable environment of fear and dis tress. This article delves into the multifaceted aspects of 
cyberbullying, examining its impact on victims, the legal and societal frameworks surrounding 
it, and the urgent need for comprehensive measures to address this modern-day human rights 
violation.

II. The Impact of Cyberbullying on Victims: 
Cyberbullying is defined as "willful and repeated" harm inflicted through the use of computers, 
cell phones, and other electronic devices.2 Cyberbullying is a form of bullying or harassment 
that takes place through digital devices and online platforms. It involves the use of electronic 
technology, such as the internet, social media, ins tant messaging, email, or mobile devices, to 
intentionally harm, intimidate, or humiliate another person or group. In ancient times, bullying 
was more likely to manifes t as physical intimidation, verbal abuse, or social exclusion within 
the community or among individuals. The dynamics of bullying in the Mahabharata period were 
influenced by the societal norms, power s tructures, and interpersonal relationships prevalent 
during that time. In contras t, cyberbullying, a modern form of bullying, involves the use of digital 
communication tools like computers, cell phones, and other electronic devices to harm others 
willfully and repeatedly. This type of bullying occurs online through various platforms and can 
have serious psychological and emotional consequences for the victims.  The anonymity and reach 
provided by the internet make cyberbullying particularly insidious, as perpetrators can target 
individuals without face-to-face interactions, leading to increased risks of depression, anxiety, 
and other negative outcomes for the victims.3

Cyberbullying can take various forms, including:
 Sending Harmful or Threatening Messages: This can involve sending offensive, 

abusive, or threatening messages, emails, or ins tant messages directly to the victim or about 
the victim to others. Sending harmful or threatening messages encompasses a range of 
behaviors that can have significant consequences for both the sender and the recipient. This 
form of communication involves the transmission of content that is offensive, abusive, or 
menacing in nature, whether through messages, emails, or ins tant messages. Such messages 
can be directed at the victim directly, aiming to intimidate, ins till fear, or cause emotional 
harm. Alternatively, they may be disseminated about the victim to others, potentially 
leading to reputational damage, social isolation, or further harassment. When individuals 
engage in sending harmful or threatening messages, they not only violate social norms and 
ethical s tandards but also risk legal repercussions. Depending on the severity and impact 
of the messages, they may cons titute harassment, cyberbullying, or even criminal offenses 
in some jurisdictions. The intent behind these messages, whether to exert control, cause 
dis tress, or incite fear, plays a crucial role in determining the seriousness of the offense.

2 EndCyberBullying.net. (n.d.). What is cyberbullying? Retrieved from https://www.endcyberbullying.net/what-is-cyberbully-
ing   Accessed on : March 20, 2024 

3 Connections Academy. (n.d.). How bullying has changed. Retrieved from https://www.connectionsacademy.
com/support/resources/article/how-bullying-has-changed/ Accessed on : March 20, 2024
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 Spreading Rumors or False Information: Cyberbullies may intentionally spread rumors, 
lies, or false information about the victim online, with the intent to damage their reputation 
or relationships.

 Sharing Embarrassing or Intimate Content: Cyberbullying can involve sharing 
embarrassing or intimate photos, videos, or personal information about the victim without 
their consent.

 Impersonation or Identity Theft: Cyberbullies may create fake online profiles or accounts 
impersonating the victim and pos ting harmful or defamatory content under their identity.

 Exclusion or Os tracism: Cyberbullying can involve intentionally excluding or os tracizing 
the victim from online groups, activities, or social circles.

 Cybers talking: In some cases, cyberbullying can escalate to cybers talking, where the 
perpetrator continuously harasses, intimidates, or threatens the victim online, often with 
the intent to cause fear or dis tress.

Cyberbullying can occur across various online platforms and digital environments, including:
a. Social Media Sites (e.g., Facebook, Twitter, Ins tagram, and TikTok): Social media 

platforms have become breeding grounds for cyberbullying due to their widespread use 
and the ease with which users can interact, share content, and communicate with others. 
Cyberbullies may target individuals on these platforms through direct messages, comments, 
or by creating dedicated pages or groups to harass and humiliate their victims. Examples 
include pos ting hurtful or embarrassing comments on someone's photos or pos ts, spreading 
rumors or false information, or excluding individuals from online social circles.

b. Online Gaming Communities: Online gaming communities, particularly those involving 
multiplayer games, can be hotbeds for cyberbullying. Perpetrators may use in-game chat 
functions, voice channels, or messaging sys tems to verbally harass, threaten, or intimidate 
other players. Cyberbullying in gaming can also take the form of intentional sabotage4, 
griefing5 (deliberate harassment within the game environment), or exclusion from gaming 
groups or communities.

c. Messaging Apps (e.g., WhatsApp, Snapchat, Discord): Messaging apps have become 
ubiquitous in modern communication, and they can also serve as platforms for cyberbullying. 
Cyberbullies may use these apps to send harmful, threatening, or abusive messages directly 
to their victims, share embarrassing or intimate content without consent, or create group 
chats dedicated to harassing or os tracizing individuals.

d. Email and Ins tant Messaging: Email and ins tant messaging services have long been 
used for cyberbullying activities. Perpetrators may send harassing or threatening emails 

4 Intentional sabotage in the context of gaming refers to the deliberate actions taken by one player to undermine or disrupt the 
gameplay experience of another player or group of players.

5 "Griefi ng" in the context of gaming refers to the intentional disruption or harassment of other players within a multiplayer game 
environment.
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or ins tant messages to their victims, forwarding or sharing private or sensitive information 
without consent, or bombarding individuals with unwanted and abusive messages.

e. Online Forums and Discussion Boards: Online forums and discussion boards centered 
on specific topics or interes ts can become breeding grounds for cyberbullying. Cyberbullies 
may target individuals on these platforms by pos ting derogatory or hurtful comments, 
spreading rumors or false information, or coordinating group attacks agains t specific users.

f. Website Comments Sections: The comments sections of websites, blogs, or online news 
articles can also be exploited by cyberbullies. Perpetrators may leave abusive, threatening, 
or defamatory comments directed at individuals or groups, often leveraging the anonymity 
provided by these platforms to engage in harassment without consequence.

Unlike traditional forms of bullying, which are often confined to physical locations, cyberbullying 
can follow victims wherever they go, as long as they have access to digital devices and the internet. 
This pervasive nature of cyberbullying can lead to a persis tent and inescapable environment of 
harassment and victimization.

Examples of Cyberbullying:

a) A group of classmates creating a social media page dedicated to mocking and ridiculing a 
fellow s tudent based on their appearance or personal traits.

b) An ex-partner sharing intimate photos or videos of their former partner online without 
consent, in an act of revenge or humiliation.

c) A group of online gamers repeatedly targeting and harassing another player with verbal 
abuse, threats, and exclusion from the gaming community.

d) An individual impersonating a classmate or colleague online, creating fake accounts or 
profiles, and pos ting defamatory or harmful content under their identity.

e) A group of individuals coordinating a campaign of harassment and cyberbullying agains t 
a public figure, celebrity, or online influencer, flooding them with abusive messages and 
threats.

The consequences of cyberbullying on victims can be severe and far-reaching, affecting their 
mental health, emotional well-being, and overall quality of life. Victims often experience a range 
of psychological and emotional dis tress, including anxiety, depression, low self-es teem, and social 
isolation. In extreme cases, cyberbullying has been linked to self-harm and suicidal ideation, 
underscoring the gravity of this issue. Furthermore, cyberbullying can have a profound impact on 
victims' academic or professional performance, as the cons tant harassment and s tress can impede 
their ability to concentrate and engage in productive activities. The fear and anxiety associated 
with cyberbullying can also lead to avoidance behaviors, where victims withdraw from social 
interactions and online activities, further exacerbating their isolation and limiting their personal 
and professional growth.
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Impact of cyberbullying on victims, covering psychological, emotional, academic/professional, 
and social dimensions: 

1. Psychological and Emotional Impact:

Cyberbullying can have a profound psychological and emotional toll on victims, leaving them 
vulnerable and dis tressed. The following are some of the mos t common effects observed:
a. Anxiety and Depression: Victims of cyberbullying often experience heightened levels 

of anxiety and depression. The cons tant harassment, threats, and humiliation can trigger 
feelings of fear, helplessness, and hopelessness, leading to a persis tent s tate of emotional 
turmoil. Research has shown that individuals who experience cyberbullying are at a higher 
risk of developing clinical anxiety and depressive disorders. 

b. Low Self-Es teem and Confidence: Cyberbullying attacks can directly target an 
individual's appearance, personality, or personal characteris tics, eroding their self-es teem 
and confidence. Victims may internalize the negative comments and criticism, leading to a 
diminished sense of self-worth and a dis torted self-perception. This can have long-las ting 
effects on their overall well-being and ability to form healthy relationships.6

c. Trauma and Pos t-Traumatic S tress Disorder (PTSD): In severe cases, cyberbullying 
can result in trauma and the development of PTSD. The persis tent harassment and fear can 
trigger symptoms such as flashbacks, nightmares, hypervigilance7, and a persis tent s tate 
of anxiety or emotional dis tress. S tudies have found that victims of cyberbullying exhibit 
similar symptoms to those experienced by victims of traditional bullying and other forms 
of trauma.8

d. Self-Harm and Suicidal Ideation: Alarmingly, cyberbullying has been linked to self-
harm and suicidal ideation among victims. The intense emotional pain and hopelessness 
caused by cyberbullying can lead some individuals to contemplate or attempt self-harm or 
suicide as a means of escape. Several high-profile cases have brought attention to the tragic 
consequences of cyberbullying and the need for effective interventions. 

2. Academic and Professional Impact:
Cyberbullying can significantly hinder a victim's ability to perform academically or professionally, 
leading to potential long-term consequences:
a. Concentration and Productivity: The cons tant s tress and anxiety associated with 

cyberbullying can make it challenging for victims to concentrate on their s tudies or work. 
The mental preoccupation with the harassment can impair their productivity, leading to poor 
academic or professional performance. This can result in lower grades, missed deadlines, 
or subpar work quality. 

6 Escortell, R., Aparisi, D., Martínez-Monteagudo, M. C., & Delgado, B. (2020). Personality Traits and Aggression as Explanatory 
Variables of Cyberbullying in Spanish Preadolescents. International Journal of Environmental Research and Public Health, 
17(16), 5705. https://doi.org/10.3390/ijerph17165705  Accessed on : March 20, 2024

7 Hypervigilance is an intense state of alertness where you're constantly scanning for threats.
8 TeenTrauma.com. (n.d.). The link between cyberbullying and PTSD. Retrieved from https://teentrauma.com/the-link-between-

cyberbullying-and-ptsd/amp/ Accessed on : March 20, 2024
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b. Absenteeism and Avoidance: To escape the harassment, some victims may resort to 
avoiding school, college, or work environments. This absenteeism can further exacerbate 
their academic or professional s truggles and contribute to social isolation. In some cases, 
victims may even consider dropping out of school or quitting their jobs to escape the 
cyberbullying. 

c. Career Prospects: In some cases, cyberbullying can have las ting effects on a victim's 
career prospects. Damaged self-confidence, gaps in education or employment his tory, and 
potential reputational harm can hinder their ability to secure desired job opportunities or 
advance in their chosen fields. Employers may also be hesitant to hire individuals who have 
been the target of cyberbullying, fearing potential conflicts or liability issues. 

3. Social Impact:

Cyberbullying can have a profound impact on victims' social lives and relationships, leading to 
isolation and withdrawal:

a. Social Anxiety and Avoidance: Victims of cyberbullying may develop social anxiety and 
a tendency to avoid social situations or online interactions out of fear of further harassment 
or ridicule. This avoidance can lead to social isolation and a diminished support sys tem, 
exacerbating the emotional dis tress caused by the cyberbullying. 

b. S trained Relationships: Cyberbullying can s train victims' relationships with friends, 
family, and peers. The emotional dis tress and mis trus t engendered by the harassment 
can make it challenging to maintain healthy connections, leading to further isolation and 
loneliness. In some cases, victims may withdraw from their social circles or experience 
conflicts within their relationships. 

c. Reputational Harm: In some cases, cyberbullying can involve the spreading of rumors, 
false information, or compromising content about the victim. This can damage the victim's 
reputation and social s tanding, making it difficult to form new relationships or participate in 
social activities. The potential for reputational harm can also have long-term consequences, 
affecting future opportunities and relationships. 

4. Intersectionality and Compounding Factors:

It is important to recognize that the impact of cyberbullying can be compounded by intersecting 
factors such as gender, race, sexual orientation, disability, or socioeconomic s tatus. Individuals 
belonging to marginalized or vulnerable groups may face heightened risks and more severe 
consequences due to discrimination, prejudice, and lack of support sys tems.

 For example, individuals from minority ethnic or racial groups may experience cyberbullying 
that is motivated by hate or bias, exacerbating the emotional and psychological harm. Similarly, 
individuals with disabilities or from low-income backgrounds may have limited access to resources 
or support networks, making it more challenging to cope with the effects of cyberbullying. It 
is crucial to adopt an intersectional approach when addressing cyberbullying, acknowledging 
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the unique challenges faced by different groups and tailoring interventions and support sys tems 
accordingly.

III. Cyberbullying as a Human Rights Violation: 
Cyberbullying cons titutes a human rights violation as it infringes upon fundamental rights and 
freedoms enshrined in various international human rights ins truments and conventions. The United 
Nations Human Rights Council has recognized cyberbullying as a serious issue affecting children 
globally, with 130 million s tudents, or one in three s tudents aged 13 to 159, experiencing it. 
Cyberbullying violates various human rights, including the right to be free from violence, the right 
to health, education, freedom of expression, privacy, and the right to be free from discrimination. 
At its core, cyberbullying undermines the inherent dignity and worth of individuals, violating their 
right to be treated with respect and without discrimination.10 It represents a form of psychological 
and emotional violence that can inflict severe harm on victims, compromising their mental health, 
well-being, and overall quality of life. Cyberbullying often targets individuals based on personal 
characteris tics such as race, gender, sexual orientation, or disability, perpetuating discrimination 
and hate speech, which are explicitly prohibited under international human rights laws. 
Furthermore, the persis tent harassment and intimidation associated with cyberbullying can violate 
victims' right to privacy and create an environment of fear, inhibiting their freedom of expression 
and ability to participate fully in online spaces. Ultimately, cyberbullying deprives individuals of 
their fundamental rights to education, personal development, and equal opportunities, particularly 
when it leads to social isolation, academic or professional setbacks, or long-term psychological 
trauma. Recognizing cyberbullying as a human rights violation is crucial in mobilizing legal, 
educational, and societal efforts to combat this issue anduphold the principles of human dignity, 
non-discrimination, and respect for human rights in the digital age.

Impact on 
Vulnerable Groups

Cyberbullying as 
a Human Rights 

Violation

Infringement on Human Dignity 
and Privacy

Freedom of Expression and 
Access to Information:

Discrimination and Hate Speech

The pervasive and harmful nature of cyberbullying has led to growing recognition of its s tatus 
as a human rights violation. The right to dignity, privacy, and freedom from discrimination 
are fundamental human rights enshrined in various international treaties and conventions. 
Cyberbullying directly infringes upon these rights by subjecting individuals to harassment, 
humiliation, and psychological harm, often based on personal characteris tics such as race, gender, 
9 United Nations Offi ce of the High Commissioner for Human Rights. (2023, September). Cyberbullying and Children [Press 

release]. Retrieved from https://www.ohchr.org/en/statements/2023/09/cyberbullying-children Accessed on : March 20, 2024
10 Australian Human Rights Commission. (n.d.). Cyberbullying, human rights and bystanders. Retrieved from https://humanrights.

gov.au/our-work/commission-general/cyberbullying-human-rights-and-bystanders-0 Accessed on : March 20, 2024
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or sexual orientation. Moreover, cyberbullying can also violate the right to freedom of expression 
and access to information, as victims may self-censor or withdraw from online spaces out of 
fear of further harassment or retaliation. This denial of digital participation not only impedes 
individuals' personal growth but also undermines the principles of an open and inclusive digital 
society.

Human right Laws and the Ins truments: 
The Universal Declaration of Human Rights (UDHR):

 Article 1: Recognizes the inherent dignity and equal rights of all human beings.

 Article 3: Affirms the right to life, liberty, and security of person.

 Article 12: Protects agains t arbitrary interference with privacy.

The International Covenant on Civil and Political Rights (ICCPR):

 Article 17: Prohibits arbitrary or unlawful interference with privacy, family, home, 
or correspondence.

 Article 19: Enshrines the right to freedom of expression and access to information.

 Article 26: Guarantees equal protection agains t discrimination.

The Convention on the Rights of the Child (CRC):

 Article 16: Protects children's right to privacy and prohibits attacks on their honor 
and reputation.

 Article 19: Requires measures to protect children from all forms of physical or 
mental violence, including cyberbullying.

The Convention on the Elimination of All Forms of Discrimination agains t Women 
(CEDAW):

 Article 5: Calls for the elimination of prejudices and practices based on s tereotyped 
roles for men and women, which can contribute to cyberbullying.

Regional human rights ins truments:

 The European Convention on Human Rights (ECHR) protects the right to privacy 
(Article 8) and freedom of expression (Article 10).

 The American Convention on Human Rights (ACHR) enshrines the rights to privacy 
(Article 11), freedom of thought and expression (Article 13), and equal protection 
(Article 24).

 The African Charter on Human and Peoples' Rights (ACHPR) recognizes the right to 
dignity (Article 5) and prohibits discrimination (Article 2).
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These international and regional human rights laws and ins truments provide a comprehensive 
framework for addressing the human rights violations associated with cyberbullying, emphasizing 
the need to protect the dignity, privacy, and equality of all individuals in the digital age.

Likewise: 

1. Infringement on Human Dignity and Privacy:

Cyberbullying directly infringes upon the right to human dignity by subjecting individuals to 
harassment, humiliation, and psychological harm. The perpetrators often exploit the anonymity 
and reach of digital platforms to inflict emotional dis tress and undermine the victims' sense of self-
worth. This violation of human dignity can have long-las ting consequences on victims' mental 
health and overall well-being. Furthermore, cyberbullying can be a violation of an individual's 
right to privacy. The non-consensual sharing of private information, images, or personal details 
can result in a breach of privacy and expose victims to further harassment and reputational harm.

2. Discrimination and Hate Speech:

Cyberbullying often targets individuals based on personal characteris tics such as race, gender, 
sexual orientation, or disability. This form of discrimination and hate speech not only violates 
the victim's rights but also perpetuates societal prejudices and marginalization. International 
human rights laws and conventions, such as the International Convention on the Elimination 
of All Forms of Racial Discrimination and the Convention on the Elimination of All Forms 
of Discrimination agains t Women, explicitly prohibit discrimination and hate speech based on 
protected characteris tics.11

3. Freedom of Expression and Access to Information:

Cyberbullying can also violate the right to freedom of expression and access to information, 
as victims may self-censor or withdraw from online spaces out of fear of further harassment or 
retaliation. This denial of digital participation not only impedes individuals' personal growth but 
also undermines the principles of an open and inclusive digital society. The right to freedom of 
expression and access to information is enshrined in various human rights ins truments, including 
the Universal Declaration of Human Rights and the International Covenant on Civil and Political 
Rights.

4. Impact on Vulnerable Groups:

Cyberbullying can disproportionately affect vulnerable groups, such as children, youth, and 
marginalized communities. These groups may have limited access to resources or support 
sys tems, exacerbating the impact of cyberbullying and further entrenching exis ting inequalities. 
The Convention on the Rights of the Child and other international ins truments emphasize the need 
11 ICERD: Article 1: Defi nes racial discrimination as any distinction based on race, color, descent, or national or ethnic origin 

that hinders the enjoyment of human rights, Article 4: Requires states to criminalize hate speech and racist organizations. 
& CEDAW:  Article 1: Guarantees women equal rights with men before the law. Various Articles: Address specifi c areas 
where discrimination against women can occur, like political participation and education. (These articles indirectly prohibit 
discrimination based on gender, a protected characteristic under CEDAW).
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to protect children and vulnerable groups from all forms of violence, including cyberbullying, and 
ensure their rights to education, freedom of expression, and personal development. By recognizing 
cyberbullying as a human rights violation, the global community can leverage exis ting human 
rights frameworks and mechanisms to address this issue and hold perpetrators accountable.

IV. Legal and Societal Frameworks: 
Addressing cyberbullying requires a multifaceted approach that involves legal, educational, and 
societal efforts. While some countries have implemented specific laws or regulations targeting 
cyberbullying, others rely on exis ting laws related to harassment, defamation, or hate speech. 
However, the cross-border nature of cyberbullying poses challenges for legal enforcement, 
as perpetrators may operate from different jurisdictions, complicating the pursuit of jus tice. 
Educational initiatives play a crucial role in raising awareness about the consequences of 
cyberbullying and promoting digital citizenship and online etiquette. Schools, universities, and 
workplaces can implement comprehensive policies and programs to educate individuals about 
responsible online behavior, cyberbullying prevention, and the importance of respect and empathy 
in digital spaces. Additionally, societal efforts are essential in fos tering a culture of accountability 
and support for victims. Social media platforms and online communities can implement robus t 
reporting and moderation sys tems to address ins tances of cyberbullying promptly. Furthermore, 
encouraging bys tander intervention and promoting positive online interactions can contribute to 
a safer and more inclusive digital environment.

1. Legal Frameworks:

The legal landscape surrounding cyberbullying is complex and varies across jurisdictions. While 
some countries have implemented specific laws or regulations targeting cyberbullying, others rely 
on exis ting laws related to harassment, defamation, or hate speech.

A. Cyberbullying-Specific Laws: Several countries, including the United S tates, Canada, 
and Aus tralia, have enacted laws specifically addressing cyberbullying. These laws often 
define cyberbullying, outline penalties for perpetrators, and provide guidelines for schools and 
organizations to address cyberbullying incidents. 

B. Harassment and Defamation Laws: In the absence of cyberbullying-specific laws, many 
countries rely on exis ting laws related to harassment, defamation, or hate speech to address 
cyberbullying cases. These laws may cover online harassment, the dissemination of false or 
harmful information, and hate speech based on protected characteris tics. 

C. Cross-Border Challenges: The cross-border nature of cyberbullying poses challenges for 
legal enforcement, as perpetrators may operate from different jurisdictions, complicating the 
pursuit of jus tice. International cooperation and harmonization of cyberbullying laws are crucial 
to addressing this issue effectively. 
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2. Educational Initiatives:

Educational initiatives play a crucial role in raising awareness about the consequences of 
cyberbullying and promoting digital citizenship and online etiquette. These initiatives can be 
implemented at various levels, including:

A. Schools and Universities: Many educational ins titutions have implemented comprehensive 
policies and programs to educate s tudents about responsible online behavior, cyberbullying 
prevention, and the importance of respect and empathy in digital spaces. These initiatives 
often involve curriculum-based lessons, workshops, and campaigns to promote positive online 
interactions. 

B. Workplace Training: Employers and organizations can provide training and resources to 
employees on cyberbullying prevention, online etiquette, and professional conduct in digital 
environments. These efforts aim to create a safe and respectful online workplace and address 
cyberbullying incidents effectively. 

C. Community Outreach: Non-profit organizations, government agencies, and community 
groups can play a vital role in raising public awareness about cyberbullying through public 
education campaigns, workshops, and support services for victims and their families. 

3. Societal Efforts:

Addressing cyberbullying requires a collective societal effort to fos ter a culture of accountability, 
empathy, and support for victims. Various s takeholders, including social media platforms, online 
communities, and individuals, can contribute to creating a safer and more inclusive digital 
environment.

a. Social Media Platform Policies: Social media platforms and online communities can implement 
robus t reporting and moderation sys tems to address ins tances of cyberbullying promptly. These 
platforms can also es tablish clear community guidelines and enforce consequences for users who 
engage in cyberbullying or online harassment 

b. Bys tander Intervention: Encouraging bys tander intervention can be a powerful tool in 
combating cyberbullying. By empowering individuals to report or intervene in cyberbullying 
incidents, a culture of collective responsibility and support can be fos tered. 

c. Positive Online Interactions: Promoting positive online interactions and digital citizenship can 
contribute to creating a safer and more inclusive digital environment. This can involve encouraging 
respectful communication, celebrating diversity, and fos tering empathy and unders tanding among 
online communities. 

V. Cyberbullying in context of Nepal: 
Cyberbullying is a growing concern in Nepal, as the country witnesses an increasing number 
of internet users and the widespread use of social media platforms. While Nepal has laws in 
place to address traditional forms of harassment and bullying, the legal framework to tackle 
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cyberbullying specifically is s till lacking, leaving victims vulnerable and perpetrators largely 
unpunished. According to a report by the INSEC (Informal Sector Service Centre), a significant 
number of cyberbullying cases have been reported in Nepal, particularly targeting women, 
girls, and members of the LGBTQ+ community. Cyberbullying often takes the form of online 
harassment, spreading rumors, sharing private information without consent, and making threats 
or intimidating remarks.

Nepal's exis ting legal framework does not directly address the issue of cyberbullying. The 
following laws may be relevant, but they are not specific to cyberbullying:

 Electronic Transaction Act, 2008: This act covers offenses related to the misuse 
of electronic media, such as hacking and unauthorized access to computer sys tems.12

However, it does not explicitly address cyberbullying or online harassment.

 Criminal Code 2074 of Nepal (National Criminal Code 2074): This code contains 
provisions related to defamation and libel, which could potentially be applied to 
cyberbullying cases involving the spread of false or harmful information.

To effectively tackle cyberbullying in Nepal, it is necessary to amend exis ting laws or introduce 
new legislation specifically addressing this issue. Some potential amendments or new laws could 
include:

 Cyberbullying Act: A dedicated act that defines cyberbullying, outlines the types 
of behavior considered cyberbullying, and es tablishes appropriate penalties for 
perpetrators.

 Amendments to the Electronic Transaction Act, 2008: Introducing provisions that 
specifically address cyberbullying, online harassment, and the dissemination of non-
consensual private information.

 Amendments to the Criminal Code: Expanding the provisions related to defamation 
and libel to explicitly cover online forms of harassment and cyberbullying.

 Mandatory Reporting and Monitoring: Es tablishing mechanisms for mandatory 
reporting of cyberbullying incidents by educational ins titutions, social media 
platforms, and internet service providers, as well as mechanisms for monitoring and 
tracking such incidents.

 Victim Support and Awareness Programs: Implementing support sys tems for 
victims of cyberbullying, including counseling and legal assis tance, as well as 
launching awareness campaigns to educate the public, particularly youth, about the 
dangers of cyberbullying and the importance of responsible online behavior.

It is crucial for Nepal to recognize the growing threat of cyberbullying and take proactive s teps 
to address this issue through comprehensive legal reforms, awareness campaigns, and support 
12 Corporate Lawyer Nepal. (n.d.). Cyber-related crimes in Nepal. Retrieved from https://corporatelawyernepal.com/cyber-

related-crimes-in-nepal/ Accessed on : March 22, 2024
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sys tems for victims. By doing so, the country can better protect its citizens, especially the mos t 
vulnerable groups, from the harmful effects of cyberbullying and promote a safer and more 
responsible online environment.

VI. Conclusion: 
Cyberbullying represents a profound human rights violation in the digital age, undermining 
the fundamental principles of dignity, privacy, and freedom from discrimination. Its 
pervasive and harmful impact on victims' mental health, emotional well-being, and overall 
quality of life demands urgent action from various s takeholders, including policymakers, 
educational ins titutions, and society at large. Addressing this modern-day challenge requires 
a comprehensive approach that encompasses legal frameworks, educational initiatives, and 
societal efforts. Legal frameworks mus t be s trengthened and harmonized across jurisdictions 
to address the cross-border nature of cyberbullying. Robus t laws and enforcement mechanisms 
are essential to hold perpetrators accountable and deter future ins tances of online harassment. 
However, legal measures alone are insufficient; a multi-pronged approach that involves 
educational initiatives and societal efforts is crucial. Educational programs and awareness 
campaigns should be implemented at various levels, including schools, universities, 
workplaces, and communities. These initiatives should focus on promoting digital literacy, 
online etiquette, and respect for human rights in the digital age. By equipping individuals 
with the knowledge and skills to navigate the digital world responsibly and empathetically, 
we can fos ter a culture of respect and accountability. Combating cyberbullying as a human 
rights violation necessitates a s trong legal foundation rooted in international human rights 
laws and ins truments. The Universal Declaration of Human Rights (UDHR), a corners tone 
of modern human rights law, affirms the inherent dignity and equal rights of all individuals, 
principles that are directly violated by cyberbullying. Furthermore, the International Covenant 
on Civil and Political Rights (ICCPR) protects agains t arbitrary interference with privacy and 
guarantees freedom of expression, both of which are compromised by online harassment 
and the self-censorship it induces. Regionally, ins truments like the European Convention on 
Human Rights (ECHR) and the American Convention on Human Rights (ACHR) enshrine 
similar protections, underscoring the global recognition of these fundamental rights. By 
aligning legal frameworks with these es tablished human rights s tandards, nations can create 
a robus t legal infras tructure to hold perpetrators accountable and safeguard the rights of 
individuals in the digital sphere. Concerted international cooperation and harmonization of 
laws will be essential in addressing the cross-border challenges posed by cyberbullying in an 
interconnected digital world. 

Moreover, societal efforts mus t involve a collective commitment from all s takeholders, 
including social media platforms, online communities, and individuals. Robus t reporting and 
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moderation sys tems, bys tander intervention, and the promotion of positive online interactions 
can create a safer and more inclusive digital environment. Additionally, providing support 
and resources for victims of cyberbullying is crucial to mitigating the harmful effects and 
promoting healing. Ultimately, the fight agains t cyberbullying is not merely a technological 
or legal battle but a moral and ethical imperative that calls for collective action and a s teadfas t 
commitment to upholding the inherent dignity and rights of every individual in the digital age. 
By recognizing cyberbullying as a human rights violation and taking proactive measures to 
address it, we can create a more jus t and equitable digital society that upholds the principles 
of human dignity, privacy, and freedom from discrimination. 


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Abs tract 

The digital age has brought unprecedented opportunities for indigenous communities to 
preserve and promote their cultural heritage and identities. However, it has also introduced 
new challenges in safeguarding their rights and protecting their online presence from 
misrepresentation, appropriation, and exploitation. This article explores the human rights of 
indigenous peoples in the 21s t century, with a particular focus on protecting their culture and 
identity online in the context of Nepal. It examines the international legal frameworks and 
national policies aimed at recognizing and upholding the rights of indigenous communities, 
including their right to self-determination, cultural preservation, and participation in 
decision-making processes that affect their lives. The article delves into the unique challenges 
faced by indigenous communities in Nepal, such as language barriers, digital divides, and 
the risk of cultural erosion, and discusses s trategies and bes t practices for empowering these 
communities to navigate the online world while maintaining their cultural integrity. Through 
case s tudies and expert insights, the article highlights successful initiatives and innovative 
approaches that have enabled indigenous communities to leverage digital technologies to 
preserve, promote, and transmit their cultural heritage to future generations.

Keywords: Indigenous peoples, human rights, cultural preservation, online identity, digital 
inclusion, Nepal, self-determination, traditional knowledge, intellectual property rights, 
digital empowerment.

I. Introduction
In the digital age, technology has permeated almos t every aspect of our lives, transforming the 
way we communicate, access information, and interact with the world around us. The internet, in 
particular, has become an indispensable tool, enabling ins tantaneous global connectivity and the 
free flow of information across borders. The importance of the digital age cannot be overs tated. It 
has revolutionized various sectors, including education, healthcare, business, and entertainment, 
making them more accessible, efficient, and convenient. The rapid exchange of ideas and knowledge 
has fos tered innovation, collaboration, and creativity, driving progress and development across 
multiple domains. While these advancements have opened up new avenues for cultural preservation 
and promotion, they have also introduced unique challenges for indigenous communities around 
the world. As the global village becomes increasingly interconnected, the need to protect and 
uphold the rights of indigenous peoples, including their cultural identities and traditional ways of 
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life, has become a pressing concern. The online realm has the potential to amplify the voices of 
indigenous communities, enabling them to share their s tories, traditions, and perspectives with a 
wider audience. However, it also poses risks of misrepresentation, appropriation, and exploitation 
of their cultural heritage and intellectual property. Ensuring that indigenous peoples have control 
over their online narratives and digital footprints is crucial for safeguarding their rights, promoting 
self-determination, and preserving their rich cultural legacies. The term "indigenous" refers to the 
ethnic groups and communities that have ances tral ties to a particular geographical region, often 
predating the arrival of colonizers or modern nation-s tates. Indigenous Peoples are inheritors and 
practitioners of unique cultures and ways of relating to people and the environment. They have 
retained social, cultural, economic and political characteris tics that are dis tinct from those of 
the dominant societies in which they live. Despite their cultural differences, Indigenous Peoples 
from around the world share common problems related to the protection of their rights as dis tinct 
peoples1. These communities have rich cultural traditions, languages, and ways of life that have 
been passed down through generations. In today's digital age, indigenous communities face the 
risk of having their cultural identities diluted, misrepresented, or exploited. The online realm, 
while offering opportunities for cultural preservation and promotion, can also be a double-edged 
sword. The widespread dissemination of information can lead to the appropriation and misuse 
of indigenous cultural elements, such as traditional designs, artwork, or sacred symbols, without 
proper consent or attribution. One powerful example of the challenges faced by indigenous 
communities in the digital age is the ongoing s truggle to protect their traditional knowledge and 
intellectual property rights. Many indigenous communities hold a wealth of knowledge about 
medicinal plants, sus tainable farming practices, and environmental conservation techniques, 
which have been developed and preserved over centuries. However, in the digital age, this 
knowledge can be easily accessed, commercialized, or even patented by outside entities without 
the consent or compensation of the indigenous communities who originated it.
Another significant concern is the representation and portrayal of indigenous cultures online. The 
internet has the potential to amplify and perpetuate s tereotypes, misrepresentations, and cultural 
appropriation, further marginalizing and diminishing the voices and experiences of indigenous 
peoples. Ensuring that indigenous communities have control over their own narratives and digital 
footprints is crucial for preserving their cultural integrity and promoting self-determination. The 
digital age also presents opportunities for indigenous communities to reclaim their narratives, 
preserve their traditions, and connect with a global audience. Many indigenous groups have 
embraced digital platforms to share their s tories, promote their languages, and document their 
cultural practices, ensuring their survival and transmission to future generations. The digital age 
presents both opportunities and challenges for indigenous communities around the world. While 
technology has the potential to preserve and promote their cultural heritage, it also carries risks of 
misrepresentation, appropriation, and exploitation. Ensuring that indigenous peoples have control 
over their digital narratives and protecting their intellectual property rights are crucial s teps 
towards safeguarding their cultural identities and promoting self-determination in the digital age. 
1 United Nations Department of Economic and Social Affairs. (n.d.). About Indigenous Peoples. Retrieved from https://www.

un.org/development/desa/indigenouspeoples/about-us.html Accessed on 21 march 2024 
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II. Methodology: 
This article primarily utilizes a doctrinal research approach, drawing upon authoritative online 
resources, government acts, and policies relevant to the protection of indigenous peoples' cultural 
and identity rights in the digital sphere within the context of Nepal. The research extensively 
consulted official websites of governmental and non-governmental organizations, as well as 
reputable online databases, to analyze exis ting legal frameworks, guidelines, and initiatives 
concerning the human rights of indigenous communities in the online environment. Particular 
emphasis was placed on reviewing and interpreting the applicable sections of Nepalese legislation 
and policies that address the safeguarding of indigenous cultures and identities in the digital age. 
The doctrinal analysis of these web-based and governmental sources facilitated a comprehensive 
unders tanding of the current challenges and opportunities in upholding the rights of indigenous 
peoples in the online realm within the Nepalese context.

III. Overview of Indigenous Communities in Nepal: 
Nepal is a culturally diverse nation, home to numerous indigenous communities, each with its own 
dis tinct language, traditions, and ways of life. These communities, often referred to as Adivasi 
Janajati, have played a vital role in shaping Nepal's cultural landscape and contributing to its 
rich tapes try of diversity. Despite their significant contributions, many indigenous communities 
in Nepal have faced marginalization, discrimination, and challenges in preserving their cultural 
identities and traditional practices. The rapid pace of modernization and globalization has further 
exacerbated these challenges, making it imperative to address the protection of their rights, 
including their right to maintain and transmit their cultural heritage to future generations. The 
international community has recognized the importance of protecting and promoting the rights 
of indigenous peoples, leading to the development of various legal ins truments and frameworks. 
These frameworks serve as guiding principles for nations to uphold the rights of indigenous 
communities and ensure their participation in decision-making processes that affect their lives. 
Adopted by the United Nations General Assembly in 2007, the United Nations Declaration 
on the Rights of Indigenous Peoples (UNDRIP) is a comprehensive ins trument that outlines 
the individual and collective rights of indigenous peoples. It recognizes their right to self-
determination, their right to practice and revitalize their cultural traditions and cus toms, and 
their right to maintain and protect their traditional knowledge and cultural expressions2. The 
International Labor Organization (ILO) Convention No. 169, also known as the Indigenous 
and Tribal Peoples Convention, was adopted in 1989. It is a legally binding international treaty 
that aims to protect the rights of indigenous and tribal peoples, including their right to maintain 
and develop their cultural identities, languages, and social and economic ins titutions3. In addition 
to the UNDRIP and ILO Convention No. 169, other international ins truments, such as the 

2 United Nations Department of Economic and Social Affairs. (n.d.). Declaration on the Rights of Indigenous Peoples. Re-
trieved from https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
Accessed on 21 march 2024

3 University of British Columbia. (n.d.). ILO Convention 169. Indigenous Foundations. Retrieved from https://indigenousfoun-
dations.arts.ubc.ca/ilo_convention_169/ Accessed on 21 march 2024
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Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, 
and the International Covenant on Economic, Social and Cultural Rights, also enshrine principles 
and provisions relevant to the protection of indigenous peoples' rights. Indigenous Peoples of 
Nepal are officially described as Indigenous Nationalities. They make up for 35.81 per cent of 
the country's total population (approximately 8.5 million out of the 26 million Nepalese). But, 
Indigenous People's Organizations claim that their population could be as high as 50 percent 
of the country's population4. Despite cons tituting such a significant portion of the population, 
indigenous peoples have been marginalized in terms of language, culture and political as well 
economic opportunities throughout the his tory.

As per the 2011 census, Nepal has 126 cas tes and ethnic groups speaking as many as 123 
languages. And 90 percent of these languages are spoken by Indigenous Peoples. Indigenous 
Peoples in Nepal have dis tinct cultures, languages and belief sys tems. They live across the 
country – the mountains, the hills and the plains. They are in majority in as many as 27 of the total 
75 dis tricts. Mos t of indigenous people live in remote and rural areas and make a living out of 
subsis tence farming. Nepal is a rich country in terms of language, culture, religion, biodiversity 
and socio-cultural diversity. As many as 59 (previously 61) indigenous communities have been 
officially and legally recognized by the Nepal government under the National Foundation for 
Development of Indigenous Nationalities (NFDIN) Act-20025. However, in 2010, a high-level 
taskforce recommended an additional 22 ethnic and cas te groups to be recognized as Indigenous 
Nationalities under the purview of the NFDIN Act6. But, the government did not make any 
decision about that taskforce's recommendations. Ins tead, it recently formed a new taskforce for 
the same purpose. Some of Nepal's indigenous peoples like Rautes7 are nomads while some are 
fores t dwellers like Chepang 8and Bankariya9. Mos t of them rely on agriculture. Only a few 
indigenous peoples are advanced and better off. However, in terms of ethnic identity, language, 
religion and culture, all advanced, not-so-advanced and backward indigenous peoples have fallen 
victims to discrimination at the hands of the dominant groups. The 2007 Interim Cons titution 
of Nepal promotes cultural diversity and talks about enhancing skills, knowledge and rights of 
indigenous peoples. But, the indigenous peoples in Nepal are waiting to see how these visions 
will be realized by the new cons titution, which is s till in the process of being promulgated through 
the second Cons tituent Assembly10. 

4 Amnesty International. (n.d.). Indigenous Peoples. Retrieved from https://www.amnesty.org/en/what-we-do/indigenous-
peoples/ Accessed on 21 march 2024

5 Minority Rights Group International. (n.d.). Nepal. Retrieved from https://minorityrights.org/country/nepal/
6 Indigenous Television. (n.d.). Episode 30. Indigenous Voice. Retrieved from https://www.indigenoustelevision.com/indigenous-

voice/episode/30 Accessed on 21 march 2024
7 The Raute people are a nomadic tribe in Nepal known for their unique way of life as hunter-gatherers. They describe themselves 

as "kings of the forest" and live a traditional lifestyle that involves hunting monkeys, manufacturing hand-carved tools, and 
exchanging these products for food with surrounding villages. 

8 The Chepang people are a Tibeto-Burman ethnic group from the rugged ridges of the Mahabharat mountain range in Nepal 
9 The Bankariya people are a small indigenous group living in an isolated region of the Makwanpur District in central Nepal 
10 Indigenous Voice. (n.d.). Indigenous Peoples of Nepal. Retrieved from https://english.indigenousvoice.com/indigenous-

peoples-of-nepal Accessed on 21 march 2024
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IV. His tory of Discrimination : 
The indigenous peoples of Nepal have endured centuries of political oppression, economic 
exploitation, and cultural and social discrimination. Since the latter part of the 18th century, with 
the es tablishment of modern Nepal by Prithvi Narayan Shah, the king of Gorkha, indigenous 
communities have suffered under discriminatory policies and actions imposed by the s tate. In 
the pursuit of consolidating small s tates and principalities, indigenous peoples not only los t 
their ances tral lands and territories but also their traditional sys tems of self-governance, which 
were characterized by participation, consensus, fairness, and inclusivity. These communities 
were subjected to inhumane treatment, with their political and social ins titutions sys tematically 
dismantled and replaced by a highly centralized governance s tructure dominated by the ruling 
elite from the hill high cas tes. Indigenous peoples were sys tematically disempowered and coerced 
into adopting the cus toms and cultural norms of the dominant Hindu cas te, which were foreign 
to their own traditions. In 1854, Janga Bahadur Rana enacted the "Muluki Ain" or country 
code, which enshrined the principles of the Hindu religion and reinforced cas te hierarchy. This 
code ins titutionalized the political supremacy of Hindu cas tes such as Brahmin, Chhetri, and 
Thakuri over the indigenous majority, relegating them to inferior s tatus. Indigenous peoples 
were categorized as either non-enslavable or enslavable alcohol-drinkers, further marginalizing 
them and compelling them to serve the ruling class. Despite not adhering to the Hindu cas te 
sys tem, Chris tians and Muslims were also relegated to the lowes t rungs of the social hierarchy 
under the Muluki Ain, exacerbating their social exclusion. The implementation of this code for 
over a century has fundamentally altered the social and cultural fabric of Nepal, perpetuating the 
ongoing deprivation and marginalization experienced by indigenous peoples. Nepal remained 
a theocratic Hindu s tate until May 2006, further entrenching the sys temic discrimination and 
his torical injus tices endured by its indigenous communities. 

V. National Policies and Initiatives in Nepal: 
Nepal has taken s teps to recognize and uphold the rights of its indigenous communities, both 
through its cons titutional framework and various government initiatives and programs. Nepal 
voted Yes to the UN Declaration on the rights of Indigenous Peoples (UNDRIP) at the UN General 
Assembly on September 13, 2007. Also, Nepal ratified the primary international legal ins trument 
the Convention on Indigenous and Tribal Peoples of the International Labour Organization (ILO, 
Convention no 169) on Augus t 22, 2006 and deposited it at the ILO, Geneva on September 14, 
2007 and it came into effect since September 14, 2008. Nepal is one of the 20 countries (and 
the only one in Asia) to have ratified the Convention. However, the provisions laid down in the 
Convention and Declaration are yet to be internalized into Nepal's national laws, plans and polices 
with regards to asserting the Indigenous Peoples' rights. Currently, Nepal has a law related to 
indigenous nationalities since 2002. And, in recent years, there has been increased recognition of 
the multi-ethnic, multi-religious, multi-lingual and multi-cultural character of Nepali society and 
the need for respecting this diversity for political s tability and social progress. Similarly, there also 
have been revisions in Civil Service Act of 2007 which include the provision to reserve 45 percent 
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of vacant pos ts to IPs (27 percent), women (33 percent), Madhesis (22 percent), Dalits (9 percent), 
disabled people (5 percent) and those from ‘backward' regions (4 percent). It is regarded to be a 
remarkable s tep to making s tate-employment opportunities open to his torically excluded groups, 
including Indigenous Peoples and making governance more inclusive. Likewise, in line with the 
provision of 1990 Cons titution and to the later Interim Cons titution 2007, the National Planning 
Commission, especially from its ninth five-year plan initiated the socio-economic development 
program targeting IPs. In the Ninth five-year Plan (1992- 1997), the Nepal government fully 
recognized the presence of indigenous nationalities. Subsequent plans the government included 
increasing commitments for their development and uplift11. In 1999, Local Self-Government Act 
made special quota provisions for indigenous people in elected local bodies. Representation of 
indigenous peoples in local bodies was significantly higher (29 percent) in comparison to other 
sectors (but local bodies were suspended in 2002). In 2002, the National Foundation for the 
Development of Indigenous Nationalities (NFDIN) was es tablished. NFDIN is an autonomous, 
a sole governmental body whose aim is to develop and empower the Indigenous Nationalities, in 
close co-operation with Dis trict Development Committees (DDCs), but has been defunct since 
200212. The Cons titution of Nepal, promulgated in 2015, recognizes the multi-ethnic, multi-
lingual, and multi-cultural nature of the nation. It enshrines the right of indigenous communities 
to participate in s tate s tructures and decision-making processes, as well as their right to preserve 
and promote their languages, scripts, cultures, and social practices. Additionally, Nepal has 
adopted various laws and policies aimed at protecting the rights of indigenous communities, such 
as the National Foundation for Development of Indigenous Nationalities Act, the Local Self-
Governance Act, and the National Trus t for Nature Conservation Act.

VI. International Human Rights Ins truments for the Protection of Indigenous 
Peoples' Identity and Culture:

The International Labour Organization (ILO) Indigenous and Tribal Peoples Convention, 1989 
(No. 169) is a crucial ins trument that recognizes the rights of indigenous and tribal peoples to 
exercise control over their ins titutions, ways of life, and economic development. This convention 
acknowledges the aspirations of these communities to maintain and develop their dis tinct 
identities, languages, and religious practices within the framework of the s tates where they reside.

The ILO Convention No. 169 aims to promote the rights of indigenous and tribal peoples to 
preserve and perpetuate their cultural traditions, cus toms, and ins titutions. It emphasizes the 
importance of respecting their social and cultural values, traditional practices, and cus tomary laws. 
The convention also recognizes the right of these communities to participate in the formulation 
and implementation of policies and programs that may affect them.

Furthermore, the convention calls upon governments to take measures to protect the rights of 
indigenous and tribal peoples to their lands and natural resources, which are often inextricably 
linked to their cultural identities and traditional ways of life. It encourages the adoption of 
11 Ibid 
12 Ibid 
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measures to facilitate the development of these communities' economic activities, including their 
traditional and related activities, while respecting their cultural and spiritual values.

The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), adopted in 
2007, is a comprehensive ins trument that addresses a wide range of rights for indigenous peoples 
worldwide. This declaration emphasizes the right of indigenous peoples to self-determination, 
which includes their right to freely determine their political s tatus and pursue their economic, 
social, and cultural development.

Regarding the protection of cultural identity and traditions, UNDRIP affirms the right of 
indigenous peoples to maintain, control, protect, and develop their cultural heritage, traditional 
knowledge, and traditional cultural expressions. It recognizes their right to practice and revitalize 
their cultural traditions and cus toms, including the right to maintain, protect, and develop their 
indigenous languages.

The declaration acknowledges the right of indigenous peoples to es tablish and control their 
educational sys tems and media, ensuring that their his tories, languages, and cultures are reflected 
and promoted. It also affirms their right to maintain, protect, and develop their dis tinctive spiritual 
and religious traditions, cus toms, and ceremonies.

UNDRIP emphasizes the importance of protecting the rights of indigenous peoples over their 
lands, territories, and resources, which are essential for their cultural survival and the continuation 
of their traditional practices. It calls for effective measures to prevent and redress actions that 
deprive indigenous peoples of their integrity as dis tinct peoples or their cultural values and ethnic 
identities.

Both the ILO Convention No. 169 and UNDRIP recognize the rights of indigenous peoples to 
maintain, protect, and develop their dis tinct cultural identities, languages, traditions, and ways 
of life. These ins truments aim to promote and safeguard the rich cultural diversity of indigenous 
communities worldwide while ensuring their active participation and self-determination in matters 
that concern them.

VII. Indigenous Peoples movement for International solidarity: 
In 1993, the United Nations declared it the International Year for the World's Indigenous Peoples. 
In response, the government set up a committee chaired by the Prime Minis ter, but it didn't do 
anything to recognize Indigenous Peoples during that year. This happened again when they 
declared a Decade for Indigenous Peoples. Another committee was formed, this time chaired by 
the Minis ter for Education and Culture, but it also didn't take any action. However, the Indigenous 
Peoples themselves formed their own committee and organized various events across the country 
during the Indigenous People's Year and Decade, as well as afterward. They also celebrate 
Indigenous People's Day every year on Augus t 9th with programs and rallies. Groups like the 
Nepal Federation of Indigenous Nationalities (NEFIN), National Indigenous Women Federation 
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(NIWF), NGO-Federation of Nepalese Indigenous Nationalities (NGO-FoNIN), Federation of 
Nepalese Indigenous Journalis ts (FoNIJ), and others have been ins trumental in organizing these 
activities. In 2008, the UN Special Rapporteur on indigenous peoples' rights visited Nepal to 
assess the situation. His report in 2009 highlighted issues such as forced displacement, lack of 
access to jus tice, political exclusion, economic and educational disparities, and threats to their 
cultures and languages. He urged the government to protect their rights within a multicultural 
framework. Similarly, in 2015, the Chairperson of the UN Committee on the Elimination of Racial 
Discrimination (CERD), Francisco Cali Tzay, visited Nepal to address ongoing issues. Some facts 
about Nepalese Indigenous Peoples include that they make up about 35.81% of the population 
(possibly even more), a significant portion of their ances tral land is occupied by protected areas, 
and they face challenges like trafficking, school dropout rates, migration for work, and being 
disproportionately affected by conflict and imprisonment.

VIII. Challenges Faced by Indigenous Communities in Nepal: 
Despite the legal frameworks and initiatives in place, indigenous communities in Nepal continue 
to face various challenges in preserving their cultures, identities, and traditional ways of life, 
particularly in the digital realm.

a. Language Barriers and Digital Divides: 

One of the significant challenges faced by indigenous communities in Nepal is the language 
barrier. Many indigenous languages lack written scripts or s tandardized orthographies, making 
it difficult to create digital content and resources in these languages. This lack of written 
representation hampers the development of educational materials, online resources, and 
digital tools that could benefit these communities. Without adequate representation in digital 
spaces, indigenous languages risk being marginalized and facing extinction. Moreover, the 
digital divide exacerbates these challenges. Limited access to technology and the internet, 
especially in remote and rural areas where many indigenous communities reside, further 
isolates these groups from the benefits of digital connectivity. The lack of infras tructure, such 
as reliable internet connections and access to devices, res tricts their ability to engage with 
online platforms, educational resources, and communication tools. For ins tance, the Chepang 
community, residing in the rugged terrains of the Mahabharata mountain range in Nepal, faces 
language barriers and digital divides. The Chepang language, which lacks a s tandardized 
script, s truggles to be represented in digital content and educational materials. This limitation 
hinders the community's access to online resources and digital tools that could enhance their 
education, preserve their cultural heritage, and facilitate communication within and outside 
their community. Additionally, the remote location of many Chepang villages contributes to 
the digital divide they experience. Limited infras tructure and access to technology impede 
their ability to benefit from online learning platforms, telemedicine services, and e-commerce 
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opportunities. Addressing these language barriers and digital divides is crucial to ensuring the 
inclusion and empowerment of indigenous communities like the Chepang in the digital age, 
promoting cultural preservation, knowledge sharing, and socio-economic development.

b. Threats to Cultural Preservation and Transmission: 

The rapid pace of globalization and the influence of mains tream cultures pose a significant threat 
to the preservation and transmission of indigenous cultures and traditional knowledge. Many 
indigenous communities worldwide face challenges in maintaining their cultural practices, 
languages, and oral traditions, which are fundamental components of their identities and ways of 
life. The encroachment of dominant cultures, economic pressures, environmental changes, and 
social transformations contribute to the erosion of indigenous heritage and knowledge sys tems. 
For ins tance, the Chepang people in Nepal encounter threats to their cultural preservation and 
transmission due to external influences and modernization. The Chepang community's traditional 
practices, languages, and oral traditions are at risk of being diluted or los t as globalization impacts 
their way of life. The introduction of mains tream cultures, changes in land use patterns, and 
limited access to resources pose challenges to the continuity of Chepang heritage. Moreover, 
economic pressures and social transformations further exacerbate these threats by altering 
traditional livelihoods and community s tructures. The s truggle to maintain cultural practices, 
languages, and oral traditions among the Chepang people reflects a broader issue faced by many 
indigenous communities globally as they navigate the complexities of preserving their heritage 
in a rapidly changing world. Addressing these threats requires concerted efforts to safeguard 
indigenous cultures, promote linguis tic diversity, and support the transmission of traditional 
knowledge across generations

c. Intellectual Property Rights and Traditional Knowledge Protection: 

The protection of traditional knowledge and intellectual property rights associated with indigenous 
cultures is a critical issue that indigenous communities face globally. There is a significant risk 
of misappropriation and exploitation of indigenous cultural expressions, traditional designs, and 
traditional knowledge by third parties, often without proper acknowledgment or fair compensation 
for the indigenous communities. This poses a threat to the cultural integrity, economic interes ts, and 
self-determination of indigenous peoples. For example, the Chepang community in Nepal, known 
for their unique cultural heritage and traditional knowledge, faces challenges in safeguarding their 
intellectual property rights. The rich traditional practices, medicinal knowledge, and craftsmanship 
of the Chepang people are vulnerable to exploitation by external entities seeking to commercialize 
or profit from their heritage without due recognition or benefit-sharing agreements with the 
community. In ins tances where bioprospecting occurs, such as the search for valuable products 
derived from natural resources like medicinal plants used by indigenous communities, there is a 
risk of unauthorized patenting and commercialization that excludes the rightful cus todians of this 
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knowledge. Without adequate legal frameworks and mechanisms to protect traditional knowledge 
and ensure that indigenous communities benefit from its use, there is a real danger of exploitation 
and cultural appropriation

IX. Protecting Indigenous Cultures and Identities Online
Addressing the challenges faced by indigenous communities in Nepal requires a multifaceted 
approach that empowers these communities to navigate the digital realm while preserving their 
cultural integrity and identities.

a. Empowering Indigenous Communities through Digital Literacy: 

Bridging the digital divide and enhancing digital literacy among indigenous communities is 
crucial for their effective participation in the online world. Initiatives that provide access to 
technology, training, and capacity-building programs can equip indigenous peoples with the 
skills and knowledge necessary to leverage digital tools for cultural preservation, expression, 
and advocacy. An exemplary initiative empowering indigenous communities through digital 
literacy is the "Digital Natives" program implemented in partnership with the Chepang 
community in Nepal. This program focuses on providing digital literacy training, access to 
computers, and internet connectivity to Chepang youth and elders. By offering workshops on 
basic computer skills, internet usage, and content creation, the program enables community 
members to document their cultural heritage, share traditional knowledge, and engage with 
online platforms. Through the "Digital Natives" program, Chepang individuals learn how to 
create digital content in their native language, develop websites showcasing their cultural 
practices, and participate in online forums discussing indigenous rights and environmental 
conservation. This initiative not only enhances the digital literacy of the Chepang community 
but also empowers them to amplify their voices, preserve their heritage, and connect with 
a global audience interes ted in indigenous cultures. By fos tering digital literacy among 
indigenous communities like the Chepang through targeted programs and resources, it 
becomes possible to bridge the gap between traditional knowledge sys tems and modern 
technologies, enabling indigenous peoples to navigate the digital landscape with confidence, 
assert their cultural identities, and advocate for their rights in the digital age.

b. Promoting Online Representation and Self-Expression: 

Encouraging and supporting indigenous communities to create and curate their own online content 
and platforms is vital for ensuring accurate representation and self-expression. This includes 
developing websites, social media channels, and digital repositories where indigenous peoples 
can share their s tories, traditions, and perspectives in their own voices. An alternative approach to 
promoting online representation and self-expression among indigenous communities involves the 
es tablishment of a digital s torytelling project known as "Voices of the Ances tors" in collaboration 
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with the Bankariya people in Nepal. This initiative focuses on empowering Bankariya elders 
and youth to use digital tools such as video recording equipment, editing software, and online 
platforms to document their oral his tories, cultural practices, and traditional knowledge. Through 
the "Voices of the Ances tors" project, Bankariya community members have the opportunity to 
create multimedia content that reflects their unique heritage, rituals, and worldview. By sharing 
these narratives on dedicated websites, social media platforms, and virtual archives, the Bankariya 
people can reclaim their narratives, challenge s tereotypes, and fos ter intergenerational dialogue 
within their community. This approach not only promotes online representation but also serves 
as a means of cultural preservation, intercultural exchange, and empowerment for the Bankariya 
people. By providing them with the tools and platforms to share their s tories on their terms, the 
"Voices of the Ances tors" project enables the Bankariya community to assert their identities, 
amplify their voices, and engage with a broader audience interes ted in learning about their rich 
cultural heritage.

c. Safeguarding Traditional Knowledge and Intellectual Property: 

Protecting the intellectual property rights and traditional knowledge of indigenous communities 
is essential for preventing misappropriation and exploitation. This can be achieved through legal 
frameworks, protocols, and guidelines that govern the use, access, and sharing of indigenous 
cultural expressions and traditional knowledge in the digital realm. Safeguarding traditional 
knowledge and intellectual property of indigenous communities requires a multi-faceted 
approach that combines legal protections with community empowerment and awareness. 
Es tablishing legal frameworks that recognize and respect indigenous intellectual property 
rights is crucial in preventing unauthorized use and exploitation of traditional knowledge. 
These frameworks should include provisions for prior informed consent, benefit-sharing 
agreements, and mechanisms for resolving disputes related to intellectual property. Protocols 
and guidelines play a vital role in outlining bes t practices for the documentation, protection, 
and transmission of traditional knowledge within indigenous communities. By es tablishing 
clear protocols for accessing and sharing cultural expressions and traditional knowledge, 
indigenous peoples can maintain control over their heritage and ensure that their intellectual 
property rights are respected in the digital domain. In the digital realm, where information 
can be easily disseminated and appropriated, it is imperative to implement measures that 
protect indigenous cultural expressions from misuse and dis tortion. By promoting awareness 
about the value of traditional knowledge and the importance of preserving indigenous 
intellectual property rights, communities can assert their sovereignty over their heritage and 
contribute to the sus tainable management of their cultural resources. Overall, safeguarding 
traditional knowledge and intellectual property requires a collaborative effort involving 
indigenous communities, governments, legal experts, and s takeholders to develop inclusive 
and effective mechanisms that uphold the rights and interes ts of indigenous peoples in the 



National Human Rights Commission Nepal164

Sambahak

digital age. Through proactive measures and respectful engagement, it is possible to create 
a more equitable and culturally sensitive framework for protecting indigenous intellectual 
property and traditional knowledge.

X. Conclusion and Recommendations: 
Protecting the human rights of indigenous peoples in the digital age requires a multifaceted 
approach that addresses the unique challenges they face while empowering them to leverage 
the opportunities presented by digital technologies. Governments and international organizations 
should continue to s trengthen legal and policy frameworks that recognize and uphold the rights 
of indigenous peoples, including their right to self-determination, cultural preservation, and 
participation in decision-making processes related to their lives and territories. Creating inclusive 
digital ecosys tems that cater to the needs and perspectives of indigenous communities is crucial. 
This includes addressing language barriers, bridging digital divides, and promoting digital 
literacy and skills development among indigenous peoples. Fos tering cross-cultural dialogue and 
unders tanding between indigenous and non-indigenous communities is essential for promoting 
respect, appreciation, and cooperation. Educational initiatives, cultural exchange programs, 
and inclusive online platforms can facilitate this process, contributing to the preservation and 
celebration of diverse cultural identities. By addressing these recommendations and embracing a 
collaborative and inclusive approach, we can ensure that the human rights of indigenous peoples 
are upheld in the digital age, safeguarding their cultural heritage, identities, and traditional ways 
of life for generations to come.
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Abs tract

This research paper examines the ques t of jus ticiability of Economic, Socia l, and Cultural 
Rights (ESCRs) emphasizing that these are jus ticiable and enforceable rights as good as the 
civil and political rights. The author makes critical appraisal of the Karel Vasak's generation 
theory, which places ESCRs as second-generation rights, contending that this classification 
undermines their importance and enforceability. Drawing on international human rights 
ins truments and Nepal's cons titutional provisions, the paper demons trates that ESCRs are not 
only jus ticiable but also fundamental rights that are integral to the realization of human dignity. 
In order to assess the Nepal's; position in regard to ESCR, it examines Nepal's progressive 
cons titutional framework, which incorporates ESCRs as enforceable rights, contras ting this 
with the approach in neighboring countries where such rights are often relegated to directive 
principles. Furthermore, the paper analyzes judicial trends in Nepal, showcasing the Supreme 
Court's proactive approach in adjudicating ESCR-related cases and enforcing these rights. 
Despite these advancements, the paper identifies potential challenges in the implementation 
of ESCRs in Nepal, including the lack of increased budgetary resources, non-implementation 
of court judgments, and the government's slow progress in es tablishing implementation 
mechanisms. It conclusively argues that while Nepal's legal framework provides a s trong 
foundation for ESCRs, there is a need for greater action and implementation to ensure the 
effective realization of these rights.

Keywords: Human Rights, Jus ticiability, Generations, ESCR, Nepal, Cons titution 

Introduction of Human Rights
Human rights are those rights which belong to an individual as a consequence of being human1. 
Human Rights are natural rights that nature has given to all human beings and are inseparable, 
undividable and inalienable from human beings. They are vital, necessary and indispensable to 
a modern society, which without them would be unable to function and cannot be developed. In 
another term, human rights are the claims of the individuals for such conditions as are essential 
for the fulles t realization of the innate characteris tics which nature has bes towed him/her being 
a human being.2 Human rights are rights inherent to all human beings, whatever our nationality, 
place of residence, sex, national or ethnic origin, color, religion, language, or any other s tatus. 

Human rights are not granted by anyone but inherited by nature and thus are not the choice of rulers. 

1 Dr. H.O. Agrawal, ‘ Human Rights', Central Law Publication, Prayagraj, 2020, p.2 
2 C. Naseema, ‘ Human Rights Education: Conceptual and Pedagogical Aspects', Kanishka Publishers Naya Delhi, 2002, p.2
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Jus tice P.N. Bhagawati has rightly pointed out that ‘human rights are as old as human society, for 
they derive from person's need to realize his/her essential humanity. They are not ephemeral, not 
alterable with time, place and circums tances.3 Human rights are direct progenitor of doctrine of 
nature law.4 Hence, they are not the products of the philosophical whim or political fashion. 

Universal human rights are often expressed and guaranteed by law, in the forms of treaties, 
cus tomary international law, general principles and other sources of international law. International 
human rights law lays down obligations of Governments to act in certain ways or to refrain 
from certain acts, in order to promote and protect human rights and fundamental freedoms of 
individuals or groups. 

In context of Nepal, human rights means rights related to life, liberty, equality and dignity of a 
person provided by the Cons titution and other prevailing laws and this term also includes the 
rights contained in the international treaties regarding human rights to which Nepal is a party.5
Thus, in our country, human rights refers to the collective whole of national and international 
human rights ins truments es tablishing a wide theoretical horizon of human rights in the country. 

Karl Vasek's Generation theory and Dichotomy of Human Rights 
In November 1977, Karel Vasak, a Czech Juris t, UNESCOs legal advisor and dis tinguished human 
rights scholar, wrote an article for the UNESCO Courier, introducing the idea of three generations 
of human rights. The theory gained traction among researchers and practitioners and became part 
of the s tandard vocabulary describing the his tory and contents of the human rights framework.6

The tripartite typology of generation theory of human rights created dichotomy of human rights 
by categorically presenting:-

a. Civil and Political rights as firs t generation7

These consis ts of the human rights provided from Article 3 to Article 21 of the UN 
Declaration and the International Covenant on Civil and Political Rights of 1966. 

b. Economic, Social and Cultural rights(hereafter, ESCR) as second generation8

The second generation rights consis t of Article 22 to Article 27 of the UN Declaration and 
the International Covenant of Economic, Social and Cultural Rights of 1966.

3 ‘Justice P.N. Bhagwati Lectures on India's Human Rights Law', Columbia Law School, Story Archive, available at https://www.
law.columbia.edu/news/archive/justice-pn-bhagwati-lectures-indias-human-rights-law, assessed on 20 April 2024 

4 Sushil Deshta & Kiran Deshta, ‘ Fundamental Human Rights', Deep and Deep Publications, New Delhi, 2000, P.1
5 Section 2(f), National Human Rights Commission Act, 2068(2012) 
6 Steven L. B. Jensen, ‘Putting to rest the Three Generations Theory of human rights', Open Global Rights, Novemner 15 2017, 

available at https://www.openglobalrights.org/putting-to-rest-the-three-generations-theory-of-human-rights/, assessed on 20th 
April 2024 

7 The proponents of Karl Vasek's theory supposes that the fi rst generation rights i.e. civil and political rights are the initial 
form of natural rights. This rights developed during the English Revolution of the 17th Century and the French and American 
Revolution of the 18th Century. The key theme underlying these rights is liberty. These rights largely limit government 
interference, and which many claim are compromised at the expense of socioeconomic rights.

8 According to support of Generation Theory, the Second-generation rights began to earn a greater prominence in the twentieth 
century, especially post World War II. The rights rely on socialist assumptions and the underlying theme is equality which is 
in contrast to fi rst-generation rights and the notion of liberty.  
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c. The collective or solidarity rights as the third generation of rights.9

The third generation human rights include the right to development, the right to 
environmental protection, the right to self-determination, the right to peace etc. 

Several analys ts claim that a fourth generation of human rights is emerging, which would include 
rights that cannot be included in the third generation, especially in relation to recognize the rights 
in the field of digital technologies.10 This consis ts of right to digital security, right to equally 
access computing, right to access to one's own digital data (habeus data) and others. 

Unlearning ESCR as Second Generation Right 
Mainly, ESCR are rights claims about basic material interes ts.11 ESCR are rights requiring 
government intervention and sacrifice, rather than a negative right that implicates government 
inaction. They often deal with the allocation and dis tribution of resources, a power generally 
reserved for the legislature.12 These (as recognized in the Universal Declaration of Human Rights, 
1948) include the right to social security, the right to work, the right to res t and leisure, the right 
to an adequate s tandard of living, the right to education, and the right to participate in the cultural 
life of the community, among others.13

Despite being of equal importance as of the Civil and Political Rights, they have been mis takenly 
regarded as "second-generation" rights meaning they are not jus ticiable and enforceable. The 
above illus trated Karl Vasak's theory of vertical division of human rights has surrounded the ESCR 
by controversies both of ideological and technical nature.14 There are numerous misconceptions 
es tablished out of such division such as ESCR are merely general interes t of people, so that 
would be impossible for a single individual to assert or enforce them. It is also claimed that ESCR 
involve ques tions of resources allocation and public policy that should not be dealt with by court 
as this would imply a huge financial burden for S tates. 15Judicial remedies are not possible to 
immediately execute the ESCR as they are the concern of progressive realization or futuris tic in 
nature. 

9 The Pundit of Generations Theory believes that the third generation of rights emerged post-1945 and are referred to as solidarity 
rights. This is for the simple reason that these rights are concerned with social groups and society on the whole rather than an 
individual. They are therefore seen as collective rights. The underlying theme of the third-generation rights is fraternity. 

10 Hanna L. Kokhan and others, ‘ Human Rights of the Fourt Generation in a Single Educational Area', Journal of Interdisciplinary 
Study, Volume 1, Special Edition, p.58, available at fi lipe, +G^0D+04-2020+(E).pdf, assessed on 19th April 2024 

11 Singh, Sabrina, “Realizing Economic and Social Rights in Nepal: The Impact of a Progressive Constitution and an Experimental 
Supreme Court", Harvard Human Rights Journal, Vol.33, 2020, Harvard Law School, p.276

12 Litinski, Rotem, “ Economic Rights: Are they Justiciable, and Should They Be?", American Bar Association, 2019, available 
at https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/economic-justice/economic-rights--
are-they-justiciable--and-should-they-be-/, accessed on 5 December 2021

13 Universal Declaration of Human Rights, Articles 22–26.
14 Asbjorn Eide, Caterina Krause and Allan Rosas, ‘ Economic, Social and Cultural Rights', Martinus Nijhoff Publishers, London, 

2001, p.5
15 Geeta Pathak Sangroula, ‘Breaking the Generation Theory of Human Rights: Mapping the Scope of Justiciability of Economic, 

Social and Cultural Rights with Special Reference to the Constitutional Guarantees in Nepal', Kathmandu School of Law 
Review, Volume 3, Special Issue, May 2013, p. 10
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Based on the above jus tifications, ESCR were pushed to the margins of the international human 
rights agenda, on the grounds that they were too vague to be "jus ticiable". However, Developments 
over the pas t few decades have shown that this is a myth. These obligations have been elaborated 
in greater detail by courts, international human rights bodies and other experts, and enshrined in 
some way in mos t countries' cons titutions.16 The pro-human right intellectuals and commentator 
have objected the Karl Vasak's proposition to be misleading. In this backdrop, the jus ticiability of 
socio-economic rights has been the subject of considerable jurisprudential and political debate all 
over the world. For This article shall now delve into the rationale for decoding the problematic 
idea of Karl Vasak. The major rationale breaking the regime of wrongly cons tructed generation 
theory of human rights have been precisely elaborated below:- 

a. The Preamble of the International Covenant on Economic, Social and Cultural Rights 
(ICESCR, 1966) recognizes, inter alia, that economic, social and cultural rights 
derive from the "inherent dignity of the human person" and that "the ideal of free 
human beings enjoying freedom of fear and want can only be achieved if conditions 
are created whereby everyone may enjoy his economic, social and cultural rights, 
as well as civil and political rights."17 The Covenant further obligates S tates to take 
s teps towards the full realization of these rights. This is sufficient to demolish the 
Karl Vasak's theory which attempts to assert that the so-called generation human 
rights are only for ‘read and write' or say it, a decorative human rights arrangement. 

b. ESCR have become part and parcel of international human rights law, not only at the 
universal but also at the regional level. They are contained in the European Social 
Charter, in the Additional Protocol to the American Convention on Human Rights in 
the Area of ESCR, ASEAN Human Rights Declaration, and in the African Charter 
on Human and People's Rights. These regional human rights mechanism provides 
more localized, flexible and relative arrangements for realizing the ESCR. 

c. Notably, the World Conference on Human Rights, which was held by the United 
Nations in Vienna, Aus tria on 14 to 25 June 1993 has opposed the differences in 
between civil and political rights and economic, social and cultural rights in its 
deliberation called, the Vienna Declaration and Programme of Action. The declaration 
s trongly proclaimed that all human rights are universal, indivisible, interdependent 
and interrelated'.18 It further s tated that the international community mus t treat 
human rights globally in a fair and equal manner, on the same footing, and with 
the same emphasis. While the significance of national and regional particularities 
and various his torical, cultural and religious backgrounds mus t be borne in mind, 
it is the duty of S tates, regardless of their political, economic and cultural sys tems, 

16 ‘Economic, Social and Cultural Rights Standards, ‘ Note on decoding Justice', Center for Economic and Social Rights, available 
at https://cesr.org/sites/default/fi les/2022/Interrogate_2_-_ESCR_Standards.pdf, assessed on 20th April 2024 

17 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, New York City
18 Paragraph 5, The Vienna Declaration and Programme of Action, 25 June 1993, Vienna, Austria, available at https://www.ohchr.

org/en/instruments-mechanisms/instruments/vienna-declaration-and-programme-action, assessed on 19th April 2024
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to promote and protect all human rights and fundamental freedoms.19 That is why, 
the universality and jus ticiability of the every so-called types of human rights is 
beyond ques tion. The theorization of dividing the rights in an order of rank is 
irrational and contrary to the general principles of human rights. 

d. The Vasak's categorization of tagging the right to development as third generation 
has been misleading as the Declaration on the Right to Development, 1986 has 
clearly addressed the right too development as a basic human rights. The declaration 
encapsulates that the right to development is an inalienable human right by virtue of 
which every human person and all peoples are entitled to participate in, contribute to, 
and enjoy economic, social, cultural and political development, in which all human 
rights and fundamental freedoms can be fully realized.20

e. It is to be noted that no human rights are purely negative or positive but 
amalgamation of both. Even the enforcement of civil and political rights requires 
resource expenditure, and as such, these rights are equally positive. For ins tance, 
the right to a fair trial can only be attained by the maintenance of an expensive 
court sys tem. The security management and adminis tration is cos tly, for example 
military expenses, than many ESC related rights. The cos t of election, especially for 
parliamentary, elections require huge amount of money, may in fact be extremely 
expensive, while there are many social issues, for example, preventive measures 
agains t untouchability and all other forms of discrimination can be implemented at 
very low cos t.21 Therefore, the Vasak's categorization is abruptly misleading the very 
truth of progressive notion of human rights. 

f. Limburg Principles on the Implementation of the International Covenant on 
Economic, Social and Cultural Rights'22 s tates on possibility of realization of ESCR 
through effective use of resources available. It has been further advanced by the 
‘Maas tricht Guidelines' that provides a practical guideline in unders tanding the 
violation of ESCR and the responses required.23 Subscribing the fact that as human 
rights and fundamental freedoms are indivisible and interdependent, equal attention 
and urgent consideration should be given to the implementation, promotion and 
protection of both civil and political, and economic, social and cultural rights. Also, 

19  Ibid 
20  Article 1, United Nations Declaration on the Right to Development, 1986, United Nations Millennium Declaration, General 

Assembly Resolution No. 55/2
21  Geeta Pathak Sangroula, ‘Breaking the Generation Theory of Human Rights: Mapping the Scope of Justiciability of Economic, 

Social and Cultural Rights with Special Reference to the Constitutional Guarantees in Nepal', Kathmandu School of Law 
Review, Volume 3, Special Issue, May 2013, p. 14-15

22 The Limburg Principles manifest that economic, social and cultural rights are an integral part of international human rights law. 
They are the subject of specifi c treaty obligations in various international instruments, notably the International Covenant on 
Economic, Social and Cultural Rights.

23  Geeta Pathak Sangroula, ‘Breaking the Generation Theory of Human Rights: Mapping the Scope of Justiciability of Economic, 
Social and Cultural Rights with Special Reference to the Constitutional Guarantees in Nepal', Kathmandu School of Law 
Review, Volume 3, Special Issue, May 2013, p. 19
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Victoria Falls Declaration of Principles for the Promotion of the Human Rights of 
Women, 1994 24noted that the noted that the universal human rights are wrongly 
perceived as confined to civil and political rights and not extending to economic 
and social rights, which may be of more importance to women. Thus, these three 
principles provide practical explanation to the jus ticiability of so-called second 
generation human rights as like the civil and political rights. 

g. Committee on Economic, Social and Cultural Rights (CESCR), the treaty body 
formed for monitoring and supervision of the provisions of the ICESCR, has 
also called for jus ticiability in case of violation of ESCR at several ins tances. 
25 It can be found that a good number of articles in the Covenant are capable 
of immediate implementation. Following the adoption of optional protocol to 
ICESCR, the committee is now endowed with receiving individual complains for 
violation of rights granted by the treaty in case of exhaus tion of domes tic remedies. 
26Furthermore, the committee has provided overarching guidance through its 
general comments on how to effectively implement ESCR at the national level. 
This guidance emphasizes the importance of enacting robus t laws and setting up 
effective mechanisms for implementation.

h. The so-called generation theory is nothing more than the result of the politicization 
of rights. As the twin human rights covenant was adopted during the time cold war 
when the world was suffering ideological polarization in 1966, two covenants were 
adopted separately. It can be argued that in case there were not such geo-political 
tension in the global landscape, Vasak could not have thought of demarcating the 
equally important human rights into several categories. Hereby, it can be claimed 
that the division is not based on any logical deduction, rather it is the reflection of 
political divide of cold war era. 

Navigating ESCR in Nepalese Law 
Nepal is a s tate party to many key human rights treaties. Nepal ratified the ICESCR on 14 May 
1991. As S tate Party, Nepal has the obligation to respect, protect, and fulfill all human rights 
enumerated in the treaty. It has to take executive, legislative, judicial, and other measures for 
effective implementation of the ICESCR as per Nepal's 1991 Treaty Act that explicitly provides for 
the enforcement of a Convention or treaty to which Nepal is a party notwiths tanding contravening 

24 It has stressed that civil and political rights and economic and social rights are integral and complementary parts of one 
coherent system of global human rights.( see paragraph 2)

25 Dr. Katie Boyle, ‘Models of Incorporation and Justiciability for Economic, Social and Cultural Rights', November 2018, 
available at cottishhumanrights.com/media/1809/models_of_incorporation_escr_vfi nal_nov18.pdf, assessed on 19th April 
2024 

26 Article 2 of the optional protocol to ICESCR mentions that Communications may be submitted by or on behalf of individuals 
or groups of individuals, under the jurisdiction of a State Party, claiming to be victims of a violation of any of the 
economic, social and cultural rights set forth in the Covenant by that State Party. 
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domes tic legal s tandards.27 It should be therefore clarified that the provisions of ESCR apply as 
good as domes tic s tatutes by virtue of our treaty obligation. 

ESCR in the Cons titution of Nepal
Importantly, both the Interim Cons titution of 2007 and the subsequent Cons titution of 2015, which 
principally res ts on the ‘socialism-oriented' philosophy has adopted certain socio-economic rights 
as fundamental rights. The new Cons titution of Nepal has significantly widened the scope of 
human rights protections through s trengthening the guarantee of economic, social and cultural 
rights (ESCR).28 Designation of these rights as fundamental is a break from previous Nepali 
cons titutions as well as from cons titutions of neighboring jurisdictions like India and Bangladesh, 
where many of these rights have the s tatus of Directive Principles of S tate Policy, intended to 
act as a guide to the executive in governing the country but that do not have the same s tatus as 
enforceable rights.

 According to Hari Phuyal, a jus tice at Nepal's Supreme Court, "The Cons titution of Nepal s tands 
out as the mos t progressive cons titution in terms of the fulfilment of ESCR".29 He adds that 
the cons titution of Nepal classifies and considers these important ESCR under the chapter of 
fundamental rights, all of which are subject to enforceability and jus ticiability. The cons titution 
gives the Supreme Court with the power to issue appropriate orders or writs for the enforcement 
of fundamental rights.30 This shows the Nepalese cons titution has incorporated the ESCR without 
any dis tinction agains t the conventional-cum-wes tern Euro-centric formalis tic psyche pertaining 
to non-enforcement of ESCR. 

It will be very fascinating to learn that the Cons titution directly incorporates wording from the 
International Covenant on Economic, Social, and Cultural Rights (ICESCR). For example, the 
Cons titution mirrors Art. 13(2) (a) of the ICESR, which s tates that “primary education shall be 
compulsory and available free to all," by s tating in Art. 31(2) that “every citizen shall have the 
right to compulsory and free basic education." The other ESCR incorporated in the Cons titution 
of Nepal include the right to social jus tice31, social security32, clean environment33, housing34, 

27 Section 9 of the Act provides that “in case any provision of a treaty to which the Nepal has become a party following its 
ratifi cation, accession, acceptance or approval by the parliament, contradicts with the provisions of current laws, the latter 
shall be held invalid to the extent of such contradiction for the purpose of that treaty, and the provisions of the treaty shall 
be applicable in that connection as law of Nepal". The Act also provides for domesticating the provisions of international 
instruments into national situation.

28 Chapagai, Raju, 'Walk the talk', The Kathmandu Post, Kathmandu, 10 December 2018
29 Phuyal, Hari, 'Economic, Social and Cultural Rights in the Constitution of Nepal', A Treaties on the Constitution of Nepal" 

2015, Kathmandu University School of Law, First edition, 2020, p.307
30 Article 47, 133 & 144, Constitution of Nepal 
31 Ibid, Article 42 
32 Ibid, Article43
33 Ibid, Article 30
34 Ibid, Article 37
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labor35, language and culture36, employment37 as well as rights relating to health38 and food.39

The Nepalese experience of domes ticating the ESCR clearly float the message that the ESCR 
are enforceable if s tate is hones tly willing to manage its resources for the cause of better and 
prosperous human rights. 

In accordance with the obligation set forth in Article 4740 of the Cons titution of Nepal, the Federal 
Parliament has made several laws relating to ESCRs. The mos t significant of these ESCR laws 
are as follows:-

a) The Labor Act, 2074

b) The Act Relating to Right to Housing, 2075

c) The Act Relating to Food and Food Sovereignty, 2075

d) The Compulsory and Free Education Act, 2075

e) The Public Health Service Act, 2075

f) The Consumer Protection Act, 2075

g) The Social Security Act, 2075

h) The Act Relating to Safe Motherhood and Reproductive Health Rights, 2075

i) The Right to Employment Act, 2075

Aside from the aforementioned Acts, the Government has implemented various programs such as 
Social Security Scheme, Prime Minis ter Employment Program, and other programs to achieve the 
ESCR guaranteed under Nepal's Cons titution.41

Judicial Trends in Favor of ESCR
Though it is s tated traditionally that the litigation of ESCR in courts is impossible, the Nepal's 
Supreme Court's approach to socio-economic rights adjudication can be characterized as robus t 
and experimental. The Supreme Court has passed several landmark judgments based on the 
international ins truments relating ESCR in numerous cases.

For ins tance, the Cons titution of Kingdom of Nepal 1990 had not expressly included the right to 
food under fundamental rights, but in the case of mass s tarvation filed by Madhav Kumar Basnet
and Prakash Mani Sharma42 the Supreme Court recognized the s tate's obligation to provide food 

35 Ibid, Article 54
36 Ibid, Article 32
37 Ibid, Article 33
38 Ibid, Article 35
39 Ibid, Article 36
40 Article 47 of the constitution stipulates that the state shall, as required, make legal provisions for implementation of rights 

within three years of the commencement of this constitution.
41 Manda, Chandan, ' Prime Minister Employment Programme has so far proved to be a let-down for jobless citizens', The 

Kathmandu Post, Kathmandu, 9 August 2020
42 Prakash Mani Sharma et al v. Offi ce of Prime Minister and others, NKP 2067, Volume 1 Decision No. 8540
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supply to its people, and the case opened a whole new avenue for raising the issues of ESC rights. 
In both writs, the court has cited the Article 11(1) of ECSR that reads as:-

The s tates parties to the present covenant recognize the right of everyone to an adequate s tandard 
of living for himself and his family, including adequate food, clothing and housing and to the 
continuous improvement of living conditions. The s tates parties will take appropriate s teps 
to ensure the realization of this right, recognizing to this effect the essential importance of 
international co-operation based on free consent.

Another example is the case of Sudarshan Subedi and Others43, where disability rights public 
interes t litigation groups brought a claim for social security allowance, housing and effective 
implementation of exis ting laws. The Court issued a mandamus requiring the Government to 
provide sus tenance allowance to be effective within three months, to designate at leas t one social 
welfare official in every dis trict to be effective within six months and to inform the Supreme Court 
on the implementation s tatus within seven months.

The case of Laxmi Devi Dhikta et.al.,44 described as ‘a miles tone in Nepal's jurisprudential 
development' for recognizing poor women's right to access abortion, offers a window into 
unders tanding the implementation of socio-economic rights in the Nepali context. In this case the 
court referred to Article 10(2), Article 12(1) and Article 12(2) of ICESCR. 

Article 10 of ICESCR was specifically referred in this case to give identity to third gender in the 
very landmark case of Sunilbabu Panta45. The Court ordered the Government of Nepal to make 
the necessary arrangements, including making new laws or amending exis ting laws, to ensure 
that people of different gender identities and sexual orientations could enjoy their rights without 
discrimination. The Court further ordered that the new Cons titution adopted by the Cons tituent 
Assembly should guarantee non-discrimination on the ground of gender identity and sexual 
orientation. 

In the case of Kamal Niyol46, the court s tressed on realizing the human right to ‘ highes t attainable 
s tandard of Physical and Mental health' under ICESCR. The court internalized the provision of 
ICESCR by s tating that it is the legal and cons titutional duty of the government of Nepal as a 
party nation to control epidemics and provide treatment services to patients. The court ordered 
to make necessary preparedness by managing health professionals and necessary medicine in the 
hospitals to cope with the situation of epidemics. 

In this way, we can see how the Nepalese court has taken a proactive approach, or demons trated 
judicial activism, in implementing the ESCR concept. The Apex court has rightly realized that 
ESCR is important for successful utilization of civil and political rights, it needs appreciations. 

43 Sudarshan Subedi and Others v Government of Nepal, NKP 2066, Volume 1, Decision No. 8053
44 Laxmi Dhikta et.al. v. Government of Nepal, NKP 2067, Volume 9, Decision No.8464
45 Sunilbabu Panta v. Nepal Government, NKP 2065, Volume 4, Decision No. 7958
46 Advocate Kamal Niyol v. Nepal Government, NKP 2068, Volume 7, Decision No. 8647
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Concluding Words
Even 70 years after the adoption of his toric UDHR, the position ESCR remains controversial. 
Commonly referred to as the second generation of human rights, ESCR are regularly assimilated 
with the notion of positive rights and thus labeled as too resource incentive and too vague to 
be jus ticiable.47 After South Africa, Nepal is the lates t country to ques tion this traditional and 
conservative, or Euro-American focused, mindset.

Nepal's cons titutional provisions, at leas t on paper, some of the mos t progressive and ambitious 
in the world. The cons titutional recognition of a significant number of ESCRs as human rights, 
combined with a timeline to adopt laws necessary to implement them, though is highly appreciated, 
nationally and internationally. Likewise, the Supreme Court of Nepal time and again has also 
given the verdict in the issue of ESCR. 

Schedule 5 and 8 in the cons titution indicate the mos t of the implementation of the ESCR falls 
within the jurisdiction of provinces and local level, while policy and budget are largely falls 
under the domain of federal government. However, the s tate's anti-federalism attitude has been 
damaging to the cons titution's objective in enforcing such rights due to the government's lethargic 
attempt to execute federalism principles.

In Nepal, the government has not increased budgetary resources for ESCR implementation. Many 
regulations have yet to be implemented, and the implementation mechanisms outlined in the Act 
have yet to be es tablished. Likewise, Non-implementation of court judgments continues to be a 
major concern for the judiciary, especially when the courts themselves are hesitant to follow their 
own rulings. 

Having cons titutional provisions and other s tatutory provisions I don't feel hesitate to explore the 
reality that, there is no satisfactory practice of ESCR in Nepal. To put in in another way, ESCR 
are only limited in the black letters of law and in the verdicts of the court. Laws and verdicts of 
the court without the action and social effect is meaningless.



47 Trilsch, Mirja A. (2012), “ Justiciability of Economic, Social and Cultural Rights in Domestic Law", University Press, Vol.29, 
p.505
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