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e rferemerare afesw fafermes T Auresnr wfaam qun
AT FIGTAT TITh HGEATERDT THIETHE eI

TITAHRHATR T

-G

dfaF FREHITHT fafersmed T AT GHITTAT Uebed HHGT TH TG Gghd ard
FHTS, T T GFU STITHT &7 SAFRRAF= F917 &1 | FAdraarcel [Fgr=aaTar, qrad
HITFTTF G FTHAA], ATHE, @AAAT T ATTHT SATEAINT GH JlTE | TT THH
EBB ST G F9IT FIEAAT [FAFTT 9 GiT TqHBT GHFTAT TE1F TITHE FT 97
GR=HT FTAT RTETeTs g | FlAEmaedr AT AT STARER Gl GEAT Tl
HTFREEATS THIAE TH [TF, TT THERIITHT HOH TIUEAEEAT TqATS Hawa o
TITT [FUBl G157 | Wk IRIFeEd AIa AIFRarg Gaar, dlawid, qias, T
STIETE, TBITHT g7 T G | HITT ATIFRH FFeTdT SIomaaesl Tearaarr “Hiad
TRATTHE G TTEEHT FIlHIET TSI TIT GHATT T Sffeege dfaara®sT Hradr
faoaar Qa=aar, =g 7 TE ATENT UH” Tl Tool@ TUHE GIg7e | ATl Jasqr
STEIfeF HIAT HTIFRF 9T Terepa T4 {97 &7, TIT a7 ATaerT T qReT g+
TGE | dleek [ARTETAT HIAE ARSI T FEATT THU Gl JIAT AR
ST JAITT TITAH 5 T JUTHHT 9TH & | G e Aew a3,
AT, HETART, #fHa 9rEd Mdr ' aor &lg gH THET HId SRIEE FTET
freraTT T8erT qTETe [ THIAETHE GIIRT RIAT T HEE T 9 G9EIT FIaas a9qr
FITET TLITET TIT TAEILT Hecdebl HITT 1T STEATIT [T~ TTHT HTTNTFT
T WIAARIEE FACE® Fooi@ YUF YIgeg | AT G dfaek [FEemear ama
HrIFERE TIare T= TUH G | geqa qG faaureHeE [t (Descriptive method) HT
HATEITT TEebl & |

TG FSETEAL : A AfTepR, Aiaenars, dAfas faframen, s, qawdn, afass, s,
g T,

1 S. Radhakrishnan, (trans.), The Bhagavadgita, London, 1958, p.276.

R Dhananjay Vasudeo Dwivedi, The Indian Journal of Political Science Vol. 70, No. 4 (OCT. - DEC., 2009), pp. 1021-1034 (14 pages),
Published By: Indian Political Science Association

3 Yogesh K. Tyagi, Third World Response to Human Rights, Indian Journal of International Law, Vo.21, No.1 (January -March
1981): 120-121.




fau gam

AT ATIFR AT ATTRAT Tl AT ATPRE® g, S ANKbdATs ALheh
oA AT ATGHT U &7 | h(qard o T YTehicier ATIehTeehl TIHT &bl AT AfTFR AT
STEHT AT ATITF T &TaT, F= IIHT S Heccaqu @, 9=a1 Afqgich "ere |

JTeRTcTeh I T YT ATIRTIHT (AgTrae®dT IRIIAHTAING o TS HATTHRbT AL qTE
AT 9 AFETRE 3PV Fal AT [AYaIGAT ATS(EE [q9qeATIl FGHT AT ATTHRH
GAATH Jod ™ &1 A ATIRReb] AT T&THT AT HUHT 2T 1¥ ST BRI A=aiad
STfvT TAT @ARTAT 9T [T | a9 Fgehl TATAHT faed Qmieciehl TATIATHT ATNT HIAE ATTRTRBT
Suafed FaT=T AaeaeE g T~ Hegqd TUH {937, ad 90 fedwer 92 ¥5 AT GIh ATaGHb!
HETHATA “HIHE AfTpreerl faeaeard araomas” qivd T=A1 T @y A AlgHR AT=—da"
favaar ®fear | st fafqaww Ave afuer aEwiae srifteg smqer fewmm 99
AT HTAAH ai feTar amel & |

9T faeagged deadtg O 1%¥% A GIh TCASHE STl 5aT AT ATTHRH Taad
¥ WREATATS AT ILYAFN BIH] AGUH T AT ATTHRFT HEcad? FTAT A3
Afehres | “HTT ARIPR” 9Tex Iieedl Taeh FTHITEHT AT FTaedel L AT, 9% ¥q AT HSIaATS
IR TRT FTag TraeTqT AN TR 9T | STqHT I AqeaTh @aedl, dHE @,
TiErETe Hith ¥ 9IETE Hich T THAT AR 9aT Hiteleh SqeaTHT ATETR faee Sreomas ey
TRt T | ATEE AT AFgR fqeaerdr ®TAT MG AT 81 | TIATS (9 ae
QISTET AT TUTeATEeel ATCHATT YT grair | @19 TRT (5T faeaagert amtaque=na fasfad
AUH AR FEATaewd A1 [agae A=Al a1uel dfEws | AwRifegd ATd ATIhR
FTAAER! &IHT faefaa TRuepr o i searasiesdT Aa AfaeRe] Feariasr ard famer
TRETITHT AT AT H Jawd TI HALATAHT Tl 5w, | diaeh (AT HT =IFAqH Aa
AT AEA T =g, HATSTE ] ATIRAT TcAdT a0 AUH! qT5wg, [ Tl FHSTHT AT
ARIBTIRT IR FTAbTASNG  TEehl 3 I

TRISET =T

RISTETST fafareTrereT AR fagrdeeqe fhel Sad T TR T Teehl hisTard
TFET (g eyl (T &7 | THATE HAd © ARHReT AXATIF T Sl FIREATETH]
foregT eafhert SiTav T TavIaTe! ATl & v 1° T THRET g AT DIoTaT<s

¥ S. Radhakrishnan (trans.), The Bhagavadgita (London: George Allen and Unwin, 1958) 276.

S V.R. Krisha lyer, The Dialectics and Dynamics of Human Rights in India: Yesterday Today and Tomorrow, Tagore Law Lectures
(New Delhi: Eastern Law House, 1999) 115.

% P.B. Mukherji, The Hindu Judicial System-The Cultural Heritage of India, (Vol.II), 434-435. Cited by V.R. Krishna Iyer, op.cit.,
p.115.
S.N. Dhyani, Fundamentals of Jurisprudence: The Indian Approach, Allahabad, 1992, p. 79
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ST JUITETT IIEHTE gl (b srmieata 5 TaTa afas smeagRy faa=mr $uH e, |
ATCATIT ATHRT YT (qgTTel BIoTERl =TS,

JETI AT =T - FTTTT 91919

AT TRAEEeR] T T HH {71 [ RATHT THHTH 3 |

ey

fraerqeae g fag fvudr fsed § = Ers |

HETHR AT 9 I &GHT RISTETel =TT a1Y faa=mr TRus g |

RITIAT T 8T - GFEAT HIAT |

HEId - [eqw #qTq FEHar g Il 53 | ¥y afead

HATq =TT AP TLATS [MIAHIASINA U ¥ IHT THATe FS ATIA AlGT HIH 21° |

fa q¥3s AT e Safeafq Aoy (HfdaTT ST qeaeTdr T THATS SR, TIATT 5,
AT 9 ¥ wieArg 9z Mied g MHT we wr ames ArHe e aeiad o faeasd
qfedl fedTag HTHA ST TRTHT F2T | &7 BT TIH T TATAHT BT =T JUTEATT
ST @7 TYehl & |

TATHTUET [T FHATHITEETT |
Ty gH THAT ATATHIEATHTIAAT |
AT FooTHewHT (MAITE T, TolEedlg 3US [ad... T~ A=Al ATqad [ah JUEH! Teea® |

AT FTGTARI IRT 0 HT AT EHhed dighehlaend o HTd AT ITART T
TS GTR(deh ATTPEE & | FIATAHT DI ATAAFI=E] gehells AaeTAT T T
G T AIfeTd Fehehl ®THT AT T T ATATHT 8T |

AT FTATAHT GRT R0 FRT J&d ATTTFI=T &hebl &b IRT 433 () A=0d Enforce &1 8
&1 | UIRT R0 HT Joold HUFH SATAGEHT gohess HIeTd geh, A ATebeepl qo7 yearfaated
FIAAT ASTR] ATIRHT AT AT g Tdh ALl ATHT AN Feedls FaTd TR FATH
AP RE® & |

T feeeiRTe W, & A= T 479, FIGHTST et 9 o, T, R0%E, TS o4 |

Q feeeiRTe oW, T& A= T 47, FSHIST et 9 o, THI, 0%E, T8 &5 |

o TTATAHITEAT (AT =TT A ), FTAT TETH, (R08Y), TS UK |

9 AYTerRl EfFET, gRT 933() ;A9 GIAATERT Yad Hitdleh gebebl TEh SATNT AT Akl JUTIh] AATIT THURT a1 Aehl
JUARET Haed AT I & JTAR ATAT a7 AT IRGUHT 37 B FAAT &F TAATET AT a1 AEAAF & al
TR o [AaTaHT FHTET TUHT o GAATAF AT FIAT TR (AEAUET AT AT JTAH ATGL AT T, ST
ITAR Y& T, TN FFa] T RIS a7 (78 201 sy dAadRe AfgeR Fared Jaraadrs g1 |

g awera siftrore sweiar, ot [JER




TTATAHT TAT FIAAT AoTH] ATIRO T AlbaT=h Ted ¥ AT I Jiqag e
Iolg UATT T(TATHHT A&d T FET RISTERT =TT Ui &1 9 T g, | JEATaATaTe. Treaeh]
A AT A ATAAABTATE Tedeb ANThebT Hiterh AR T WAT AfTpr 0T T
AT g T TUH! fawg, |

et g

It ATl g39 | Fehd TIGFIIEs 9 Ga F7 919 28 | =g fad # =nfas ae
fehel AT THIE, | FIAT BITGRT AT gehebl AT U (AT TF ghebl qwawd
SaFe AIFR T SAhe EAAAH AEAMET EH g5, | AThH qAhed @qdes
WFRIAEG AT g T Al AAAAEEATs GXFRB FANTE FRATRIETE ANTHR! AT I
gehehl ATAYTRAT US| AT FfFemTebr ar=, Sof T =t Feerd T AR Figam, 9240
1 URT R o FAFFFAT Eebebl TR T T |

F9TRT AT AR HEIUE § =TT &1 I [GgT=d [Tt M I9EATE AR TSI
A3 | FETARAA T Iodd Kbl G AT AAHl TLATe MIH T 398 T | TS
FE AT AfG HH 2T |

RTIAT FHRIT 91T - FAT FIET |

HETT [T TR TEHAT T N5 RIY Y i

H A A T T g9 AUHA IUSATs gHET HIAUH G | TeT oI a1 gHebl eI
AT ATAATS TATAR TATIAIS, | FATATS TATART AT TA1 8T T FBAqcheaeq
TUE II T ISAATs [UHT & |

TETT FHHATAT AT THATHTH |

FEATAIHT TUSHGT AT . 99y 77 ™

TEAHT ATAYITgae &fqald araaad MIHb FaLdl HA T B | T AT {a Hlel 9
I g | A AT AEUHAT SFAEId qag A A IH a |

FRYAT~] YAZYEET BRI T |

TR THIAT TUSAT [AATRIE0T THH Il

TSAT ~1IIT q1 FUST TEldl aeT dH |

R HOTeAH FFET, gRT 0 |

3 fadE g, SO e, AMUEHR TS, AfgahT [GTEe, AT THTeT, FSHTS!, 30190, I8 o |
¥ ool T\, TEF A= T 1, FISAVST WA AF o, IPE 4, TR, J0%%, TS, 55 |

o felR™ Taw, TEF A= T A1, FISAVST WA A o, AP &, TR, J0%%, TS, 4R |

BN <fica oo s swehor e




AT FETlEg~r - @TH FA9TETUT FTH Il & . 304(309 1

ST T TR AT TUE IBRATHT TTe THIGT ATITHT § ATSTHT TEAT FRTTRE T
AT fHATS ISITeTs (e fa FAT : T AGHT, AFATS 3T (67 ARewdls THITHH]
TR e |

HAFAT JaF I3 TRI9d FUTT EATHE |

HAFI=TATeTT a5 T=@qAT aed T - | H U395

7Y f&7 SEAHT AT T AT GGl (HaR Tl G| A gHATEAEEAT JTeHdras g
T =ieR agiaer faera Tgaeber AT | ATl T GiqaTdT 3T HBRIEws AFETRE el a4l
FOTAT O &t =Raer fafg R HqeT 8 98 9 ISaeddd I5qd T S |

. WIYTATE (AT

3. STRUTE (FfagR)

3. PRamre (@meft gHTTeRr Jutfeatd)
¥ reatatg (fomn)™

o5 qRARaLl §F

AT IS ATaT &IAT 9T T FRT Joadd TRUHT 3, |

faar sr=ma =TT wrar g R

AR ATH TFSET T Terd AT I’

FIfCTPT AATEAHT FaTeEh] ATARTT ATTFRE! TLETT TRUHT B, | T ATTFRIT TP
3 qod, I, WA T HTHAT EXT&T TAT favars O qur a1 JITwaT Fel ST g
T TR BT =g, GATSaE Al ghaTs AUl AT GRT R0 HifeTeh gehebl
TIHT AT TRUHT B, 1° AFATE TATeAH] AR ATANTH ARG B TAT AT
AIATEE qHd TqaATS THIH! w3, |

A ATTPRE! [eqeaTdl SIS 9R%¥5 o YI® Ahdls SiadH] @Eddiehl ATIFR g,
T ANINE AR AT THA g T HTATE (7T THA TREAHT EFAR g TATHIT T
B | TG T FAATE I Srogrand &9 FRIAR 790" J1q91 a1 JOqTe"d AagR A
e ATh IJUX AMSURT RIS ANTIRTERT (HRTI0T T&T T A7 F (ITTHT F ATchebl AfTFR

% feolR™ Tq\, TEF A= T 1, FISAVST T AH o, TP 4, TR, J0%%, TS, 908 |

o feoelR T\, TEF A= T #01d, FISHAVST ThaT Ah o, FAIPIE %, THIT, J0%%, TS, ¥% |

& fewlR™ Tqw, TEF A= T #01d, FISAVST Thal A% o, qIPE %, THIT, 0%%, TS, K |

R® P.B. Gajendra Gadkar, The Historical Background and Theoretic Basis of Hindu Law - The Cultural Heritage of India, Vol.ll
(Bombay: Asia Publishing House, 1965) 421.

o YT FFLTH, &RT R0 |




¥ Tl (RO e ¥ et =ranfadrerare TRE T a9 MR el @eg T Araiid
AATS A FaET TEH G | TUSANT FAIH ATHART AN Tdeh ATchells IIAREATHT AT
AATH Tl JATHqE® I g, ATasiides qIargaT Hr-eHied T yaifora a9quasn
FAETT 9UFT AT A, F FTF &7 AT AGTH TG FIATAT IUSHIT FGT THTTHT
FIHT T qSERMeT T FAR TR T@AH] HAAA AlbAR] dGl ToNd AT A AR
ATATE® TRUH T 11 ATANAR qAT AWM ATTFRIAFEAT AT Faamad, 128 o
AE ATTBERT HAAT 5 T dT, =07 T ivcehl Araefien &1 d= Ser T8 AWTE qo1
TSI ATTRTIRT JTANT T IS ATLTH [qeT AT TPl a8l 81 9 hrTedrs
AT feuesr 3

FHATS TSI TAA TS AR, FIATTHINAT ATeh Fhebl JATheE TaaIal TIe0
TR, Th1S Tl AThdls THIGH FRUEEAR oA T AMSUb ARTTH SAHHN Al
JATHT ARG, 13 TRUH AThals Hel g AGHNIGHE JUedd RIS, T Afhers
AT AT AT T UG T BRI ITST &b g, AT BIRATETHT el T TITeHT
FAATSHT I g4, ARG ATchells F&TH, T I (98T ATAd a1 ANIFIeTe feqer
¥ TSI qAATS RIS IS & &, AR AThars Tl TIaRaTd! TIRIEH AT Tared
THY TS, ISTHT HTAT HAATIT FRIHT T TS & g, ATh fasgerr ATl JHIor qerero
T ATS T ATHET THTOT T F1&TT Y= T IT9H, ATFEawg TH faq ared q91iee, araddre
AR FAAGR [AREADBA TRZ 3T B 8 A& Tog AASET qealiead ATTepriehl
AT TH JAATTTA TehT G 17

T AT RISTETRT AGTATH (6T, 9385 o ArARITT BITIRT AIRTEHT ATIRETTRT
faafaeraT & 9T TRl FTHT TSIl a1 AT, ATAAT a1 AT el Tl JHFAT AT
HIATASAE e AT ToTIeh] AEER JATgH Ag o9 €7 THl G | T8 T AR
FHAT FII AHR T AT T, FHIHT TFEIAT TT ARF I3, FIT FATHR TRl a1 =Fq
AR PRI A FYIER TSee Faedl TRTH G ¥

HFHIEh ot a9 &h-* :

Wad ¥ EAAATRl ATTRRS AT SATavbl Aifde Afeded g ¥ dr=Aals ATT AATSed %
fafae Iraw-draer afssd ¥ FeTtad af= aree AfadrRers affras™ |

TATR] FITGTTRT GRT 9% H ITIRT—(QHAT ‘TdH Alhedls TFATAIEF died ST &b g7 T
START () | ‘FEATs I AIRUSH FoTd {ar T HHA AeTe FTehl TATHd [agUH g |

9 AHE AfeReE favaemdl S, 99, a7 %, 90, 99 |

R TSI TAT ANTRE ATTRRGTT=AT TR, 93%% FT a7 O, & 93 T 9%

33 ARG BRI ASTAqE! (e, 925 T €RT a7 ¥4 () (@)

¥ TR FFATH, TR 9% |

Y faAE T, TS e, AMUERAR ST, Atgach [araeld, el JeTeT, HTSHTS!, 3090, I3 39 |
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AT AT AT, AHNAE AT AER(AR ATTRRbT FEATHT TaTH Aled g ATTPR'A
HIRYE® dred 99+ ATHR'ATs 99 qHeg 9AT ARAH! Fared ATAqd T ATEATaE
geTad 3@ |

IqT LT A, TSTH(ceh, AT, AT TAITAE o TS ATIBRPT TrasTHT A¥h THATIHT
JATSA UCATSAR Giel dfgve; Tedl- ATHE AlaeRae faeaeardy arqumaesr anry 3 qan
TSI ATTPRATI=AT ATTATIRT aRT & () ARG ‘TAF AAhals ared ST STHGg
ATTFIR T’ TAT URT & () AT ‘B I AThel SAa=HT Wrogrand exor’ (qufad g7 yearafdars
THA grafaread g1 T e T8

FIRT aY dfeet Gie AUH BTHT 9a qaof THATTIEF a1 IS Fehebl JATHIT THT G |
et afTPT @ TATIAT T GTORT ATHT TSE 8T AT eTHl T T3 & |

TPl 39 © q9 A € FAATIT FAGATIRICAT 199

qfedr USe FEH (A fadr S favthach #H T et fastr =, 9| g, 9w,
@w,%‘;’,w,w,ﬂ?‘s’eﬂﬂml

FEH a7 ZTHYT ATHIGHFHT daek T FHaT |
TeASAT ®TAT GIAT &7 FI<IANT 7T FATUZ TH -
T &5 T TE g 9T 2T 9 0¥ 99 7

UAATRT &

AT ATHT FHAAT T ATk ATk ard SATaeTral, of, 997, forg, awyara snfaer Aremar
fass 78 &1 | FGTQW TSN HARH! AlqeTdesed I T a9 [FaHe! Afaerawaredr
g ?Tv-l'lﬂ_cFl?'lTsl'lE q& HUH! AMAS, | TATATHT Magnacarta 1215, Petition of Right 1628,
Bill of Rights 1689, Human Right Act, 1998 3T(& S&dTasig®e U ATHRATS THTE Ta
ATTHT S, W STHICHTH! IIARTIHT American Declaration of Independence 1776 ¥ dcqe=na
TTRT AT TITTTHRT Q% 3 FTTTT THAATHT ATTBRATS ATTSTHT TG arag= |

FHTAAT T ATTHIER] Fehebl TrIIHT AAKH AAATAD] TAATHT TATAb] FGdTH 09 AT el

yifd sfevs | SeTeRwrd, AuTEdn, Sanee feafq, d afimfgdor gur anfde RfEadadd

TATET g T fadgert faufaa smarewars wtear adareudr g | MUty srareEer g

GAT BITSUH! G, AT [ AR ATTHT ATHHGRT AITHT ATSTH Fa AT ThIAhT AIHAATS

e URMAE ARIET AGaT (R09R /7 feoqofl a1 T (06 #1a0 Y I AT AWRE qvaed a7 Jadiad G
[AATT THET TXAA), S AT, WA q9T AR FE T, AR, I 3 |

9 HAATIRREPT FTeaeardl SIuTa=rel gy 3, ASTAIde AT dfqafeasr arT & () |

e HAUTAR FFAT, GRT 95 |
R faAE T, SO e, ATRAR TS, AtgahT [ETee, T T, FSHTS!, 1090, I8 39




qfq FAuTE IERTET TS ATFA | THI REAUIT IR qEE ‘AT’ ATg ai
e TR B |

FHTAATR] FREHIHT BTHT GHIATEA F(q IaR (AT T T F@Tale I 573 |
ST ST 93
FHOT [ T==dd THET :

AT THET T Tl AGF SIHT FAHUHT grgd, FeTHed T ATTcashl GIadr T AR fquz Har
A3 (Tde 9l f7aTg T AR e T FHA T HATS R TG |

q ATHATE Ahoe] AR AN Tad HIAGe HaeR T9e, 9= Jaebl a1 fava
AHAATATE! JMEHUATE IS Thl @ | AAATS AT AT AT ATHHIU TRTH T |
Thel AT & 3IaepIv fawer ¥ 9feas g9 7 I=d Aaarel 79 a7 |

TH Wa qaT . qF qq A |

TE WU TRI~] AT FI=d 79 . AT |

AT TF Eed 99 qEI g96 | a9 (RAT g9 | I STSHT FHId T /I HUHN &7 qTaY
AW TEATS | UF ATTAHT PIET I TN ggad S ATHISF (e AIATGHT s T

RN

LY ATHT TEHA Tl T AT AT I=aaH (qaee Arster @t afq cafad weccgof
TEH B |

FTa

T STHTAFIT 3T Tl

& GIT TFE AT Il

AT PIET AT = AT AT G | Tl TIZ-9TZ &, Tl Felehl [EqHT BT T ¥ T (7w
A FgATE | A T WHAATS GH T AT WIS, ST Jeord HUHT 18w, |

N

Hid<H

TTged F q7eq F al AT AT |
T & A gl | Fee AT WEARTHET AT AT, UHAFRT HATW TG BT MY T
STETR] ATHRT ATGIATEART A AT T T Feod@ TUHT TS, |

3° T=ged qaqed, F al FAId A |
30 URME ARIET AGa (R09R /7 feoqofl a1 T (06 H1a0 Y I AT AWRE qvaed a7 Jadias G
Ffafq TAE TXqd), ST T, T 9T AeR G, Afaaqy, 79 Y, € |

3 feolR™ Tqw, TEF A= T #07d, FISHAVST ThA AF o, TP }, THIT, 0%%, TH IR |
R FAET AT, G 59, AHATIER: 9% (99T, #F q, (R00¥ T.) |
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THTHAT T ATELT: FHAT ZIATT T |
FHITHET a1 74 TIT T HETIT

c 9 OREY) i NV} Q V] N N i = N
FATT I feel, I dArdl, T T 7T g bl | ETHI I¢¥T AI9RT 21 A= &l |
HIGAT

AIFATHT THTAATH ATTFRATS [TF AR T TRTH B |

FHIAT qIc6 q8 al JAIvH

STRT; AT

w7 @IAT ¥ ITHAT GAhT GHT ATHR | AR TTHT AT TeIehl FIEHT aRTER G755 | Ta0
TIRT TIGUTA THABIATS F T oI WS TedNT 5, Fd T g AT AT TeheAhieTs
LECICECEACERINIIE RECH

FIAH ALALIR] TSTIAA TATAATHT - HiteAeb AT AfTFR, AT TTHT SATchebl HATET 2
HIHT TAT Afeel T TEUH] THTT GhHT (AT T HT Iocd® TRUHT G T TST-TAH dRT
YWY BT 3 AT (AgepT ATERAT TEATT AT Gl (Ao o afier T Hifdes SqerareT «mT
faryareamdt FFaTT ¥ fATepT OTamT T AR Jeor@ MRUHT G ¥ AT AT AfTbRa favaeardy
HITUT-09, 9%¥5 &1 &RT 4 |1, I Afhese A-Hd =7 T Faesr qor ARTERAT TH
TS | SHEE (g% T AU q<h HUH &5 | SHlewd AIqEd] 9Eaql fquR Uh
HFYT FIER I HT I TRTH g [

JIRT R |, ST, 997, {7y, 79T, g, A=A a7 9% [a=me T Aqited a1 qrHteed Jcard, qeard ar
W% e HATETH] ATATTHT FIATE TR YA AThals BITUTITHT Jooi HUSTHITHDT AT
T AR ATHR g TeATAT TRTHT g 1

T RT3 AT, TF AThaATs Ta1YeE T ATCHIALETHT HATTFR g, a7 © A, AR gMeaA
T U A ¥ [oATHEATa A FIAAhT TH ARETTR ATTBRT G BRTehT FIAte=readr TITeT
Elh

AT, ATATNSIR TIT AERIAR ATTRRAFRIT ARG T FIaaT 99, 42%& F gRT 90 () T,
S, T a1 AT AT, FH T a7 AT 2 GadehT ATRAT HT HGATT TAge

33 WEE, 90/9%9/3-3 1
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Y AT Al faydeardr S a9, 9% ¥, 9T q |
3% AT AR fqydeardr SIen 99, 92.¥5, 97 R |
39 UMW ATIERET [FGaedTdT SIe 97, 9%¥ s, g% 3 |
3% HWT AIERET [FFeATdT ST 97, 92¥5, °RT O |
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STt =y, fag, Ao, oF aeAideE a1 9 faer, e ar arntaes gata, vt S ar
9V STAeRT ATIRAT FH G TehRepl AEATd TRA S 97 T Joer@ TR B 17

AN AT

FITCeHT AR TS FET ZQT ST @I g T TRl @ATE AT ATRAT TG HIET TSTIH]
I g 1

g GG GG A GAA T 8l B |
ATCAYIY &I T3 Forrar q 99 &1 Ul
AT TSIl T@HT IASATH @ T TSR] HATITHT TSR FATT §g, | AThATS o TT AN,
T TR 6 o, STAares o I AW, AATs el T AFAIEs, | (0 IelTehHT bl

qE, T, A T TELEIA & 9 HTHAT TRTH B 17
Tq T [RTETT,

e T q99=],

AT FET §G HIAT |

HEATH ‘T HI] JGT" TATRS Tel FATS qiea T 177

HETCHT TAAETE ATHT T THARTATEAT “fod edfed 997 9t Srer, |y a4 T &1
fFamT” 99 Seai@ THATH B |

AT A

HHT ATAR AT A ATHAT Tegad, 7 T Hie, (aUh a1 AT 919+ efqarer armao
T T g | ATR IUHT gaT AT STAUsT feter safeheg wfeed AR I g |
TET BfTaR AU B, ST FCAT B, a1 A<h ¥ AIAT T AT AThdlg qiT ATHAT
TS | T FeasTHT G 4% ¥ % 1 FREAT JHHT HeTaivdges qdr fawe afaieh afeaaTesd
TSHUHT AT AAUHT HAIAT AT EIHT AN (A7 SSHT AThaed! ATIE GREATH AT

R AT, ATAINSE TAT AR ATTFIFET FwaRiiead giasm 77, 9388, g 90(R) |

Yo A4, ATAINSF TAT AIEHaF ATIFRaFr] AR Iasm T, 4288, R 9 (F) |

¥q AR qGT AT ATTPR T AT Fiqsm T, 985S, 8RR (9) |

¥R G FAR, HHATIER: 95 @0, 9 q, (R00¥ %) |

¥y GETHR (9T, BgAE Aged, 9L FL U, TaT |

¥¥  S.N. Dhyani, Fundamentals of Jurisprudence: The Indian Approach (Allahabad: Central Law Agency, 1992) 79.
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TR B 1™ YGHT TAN g " T ARAABIATS (AT TeAT3 Haedl ¥ 4655 &1 4
frad@as =T (St. Petersburg Declaration), 458 @97 9309 & & fAgWe® (The Hague
Regulations), 124 &l ST 7T AfeT (Geneva Gas Protocol) 79 faeaers I 993 I Sifeer
giqaRa=dr HetaiIe (Biological Weapons Convention) I THdH! &, 9399 &I AfdRh
A9 (Additional Protocols), 1250 T %el TRFRNIA afqarara=dl Herdd (Convention
on Certain Conventional Weapons) T4T JH&T i= Al=d7e® (Protocols), 1233 &I ITHATATIHE
gfqamasa=dT At (Chemical Weapons Convention) TIT 9888 &I &l qogdTs (AU
T fTarar Herdted (Ottawa Convention on the Prohibition of Anti-personnel Mines)** FT&
TEUET TATHT FIhicTeh TEITHI GREATAFIA! [a¥qd AT 924 ¥ I &3 Herdd (The Hague
Convention for the Protection of Cultural Property) TaT JHbT ?«js:’ FaT AfeaTTe® (Protocols)
AT MRS T | TS A 9%%5 Bl ARIGT HBIERT STl (FTAT (Statute of the
International Criminal Court) 1 &Td &F9T I7 AT g ARTGH AT I AMGTH G | T
YR HIFATA BTl ATLRTH! [aha dfaeh [Taemeadn 9% Srarad |1 Jaumon
HRIGT HAAT HTATR] T=T T Tl &l |

fetrery arferame

FETART JAATAR TIEAEY(d, ATqATa 9idq, Rrersyfd ¥ Aa9id 9 J6RE Faedes
T 1*° Afashebrerar grewur, &y T Feuens Afasw frem wr v wifuer foar | getaeR fE
HAS(THT FFe STeHvdTs Mhd HIUHT 44T |

fagrs<r=s we =

SGATs AT MUY AU 9 IRFRE Aqardd! fret fafaaa o T sEawsd qetveradr
TRUHT 92T | 9T AT S, g AT AT SATA@ebl AT YRR T=AT TR 9T |

“ET 97 FATIATH T 47 ST HAH]

TUTHE: [EATI1T QRO FaTfT = 1

Afearewdrs Te-fasmesr it smaartas e frem afqard ®9ar gam T gered

TGHT AT AT ATTHF ATATICHE, ITSAATTh, ATTANTF Tel ThRET 27T fo wfeerrars g2
ferdt | ATe=va ®1 SET AATTHT TT TEE AREH WSB! TYAT TEHT 9T, AT AR

XY 26th International Conference of the Red Cross and Red Crescent, Geneva, 3-7 December 1995, Resolution
I, International humanitarian Law : From law to action : Report on the follow up to the International Review of the Red Cross,
No. 310 1996, p. 58

¥% Jean-Marie Henckaerts and Louise Doswald-Beck Customary International Humanitarian Law, 2 Volumes, Volume I. Rules,
Volume II Practice (2 Parts), Cambridge University Press. 2005.
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geprue fagr Heftl fu 1 qesbrelia afesw afvaerr wfede® dfdad Harar sea seere /i |
HleATe®dTs HAd : Hal &, e, TrehebaTehl RTeAT fa Ty ufq arar Afedresars ArdmgT,
|9, Fradrerear wife fafremetedr A yawr ARuer geAT | aTcmEEET dqarR Afedres
Tg FATHT YU g TEsA 14 FRTaoHae 7 JIH S| IRIFRe GIaarel FERiawgand
ST ST T WTRT AFTRT & 1 AT GIASTArs Ao NTemerT [ JUeh gfeet
TS | FIIEIERT qroTdTs qehRTg-G9hTg T o bl TAelE gHaTTTE TITSs | Ieh]
U TaH ASTHIde [qarere HH 9t FeHd qUH 90 | HeTaRa Hredh] qed A1
14T AT RN AT AT 0T Teaare i ofast TeEe T grg 1€ AHTAT BTed
FHAT TA-TT JGAT AT IARAHT AT T 91 AT oMieherrs T Tag 1

T ATE AlTpRepl [qeaeardl Sroon-a, 42¥c # arT U (§) o, YA Ahars ATFl
T AT URARHT R T FHedldl AN @rar, $UST, ATard ¥ A= qfaur 2
ATTYTF FTATN S YATe® AT T ARl ARTBR TAT IR, =TT, srereha,
[rgaT, qEaHT a1 ATHT HIITELH TRCITEEHT AT AT R FUTIRT THATTHT FREAT T3+
ATIFRAT TR TRTH G ¥ AT, ATAIAE TAT AR AP ATTRRIT = AR
FIAST-99, 92%% T dRT 93 () AT, bl ATNT &THATRT ATARAT Jedh Irad IJUTAZRT @TavTe
[7:9Tesp RTeqrepr eTieTelier sraerFargRT 3= RIemers FHE Tgagch aarad &1 Jooid TTHT
a |Ki

eMfHeR et

JHBITHT TP Ta=dl d¢ Fooid TRUH G |

qITSATH ST GIFTT TR
FYEHT FHT T G TAIT TAT Il

AT TS ATHT [F9aTE T T FH T q&cAls 9 FHIT BGHT &1 THI Iodd B, | T
afe® ad w1, TR-afee a9 7 T AfedReEdrg GE fadrg Tetad qiqeg | gHfaeaerdar
AT FITHIRATHT A1o1 Afed @l B | TS AHTHT 919 79 TR ool TR B
SR 31 H: TATIHE G |

il & FIeT 7 9T a5 359 Ul

AT ITSAH TTH e TSRl TET T &l, STl IoIare F2 (o T & T, gHATar HH

Yo ST AT fFady, AU FAM ARG, THAT THIH, AW (006 T )1

49 STHIRTET Sef, O FT BT ST AT, ATk (TR THTIE, ANRT (932 )1

43 o7 Sfvgewr gaTe 9, A e, fegearr ke, SaRyseT, ganeans, fEdi FER (424 1) |
43 T . qUAT B TS, TedA-UhAAATCHE $eeH IF e, faeell (1253 ) |

y¥ ST THST IJUTEAT, Y= R qifec

Yy HEE ATTERET FeaeTdy SIun-u7, 9¥s, gRT 4 (9) |

4§ AT, ATAIST qAT Aehiae ATeaFa=al dwariiead giasn-a, 4&E, u)RT 93 () |
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T &1 | HETHRAH! IMiwTaa® T G aiepl AT A7 g FaHes Sed@ TRTH g 1

I FoqT=IT AT &THT TT |

g5 @Y FRY IHGIE U 7 |

STSId YR T FTATHT Il

AT 1 T, TET FLT T, THART ATgH, &7 T, A Afqepar, afasrar, o g, Tasedn
¥ STRHAT AT SAThaTs T G997 T Ffed &1 | TEHT AT F I TET AT ATHT, T,
Y T ToATERATE AT &ad | A Hddl AAATS BgS A7, IAATE ToATT &3, |

TR T ITSTHITaeh ATFRATEET Araited Fiqsma, 9%5% & gRT % AT I Afthes
FTAT T TH T ¥ FHl TGSTATTAT IR THTT LR EhaR S | T FEI= AT
FIAAA T I TATAATE AT T, ¥ T AThATg I, a7, ferg, AT, o, A=t a1 o+
femme, iftgar a1 qreisTes Jcafa, SV a7 97T 2l aadel TaRAT & aiq JgdTaiaeg qa o
TATARIRT FRETITHT T a7 IR oot TR B 14

AfgaATaRT g

AEATSIY g HaHTE, [&T QIurare FRE0r =1 AHISIH! EXherd AeHTNTaT qir=ra T faiTse
ATTPRATS AfeeTeh ghehl ®IHAT I Alhed, | gRT 35(3) AT TRUHT FALATATAR “TAH
HiedTeTg AgiTe Feuratadr qure 79 g gre 9Hl el TRUHT qU afq Fageedr
AT WS Gaeh! qo-q&H AT ITH FIH ITAHhal Aol TAAT TAT FTHATRT TRITHT
IFATE THT [T §7g | TAH Tl Tl I GRIRT HTHAT T TTAT HUEwedTs T Teheh
HATAR T A0 18 Feeaqol 3« |

TTHET HATIHT EIATT FHATT |

FEATIIIET JUITeT g 191919% HRTaT

Q¥ AR HEAHT FaemaTed AT A G U T FRA | AN ¥ @ aGfqaqer gar
T Rrer fausr gqus fFaee Tuee Teud Ried JRET fqae T 99 d9d Joirdre
7@ famg | = affera AR forferd qeuer faare =T 99 qRve 9fF 3@ ares Wer sraen
Tedre i dfear fererer Tfqetias a=y 10 &7 |

AfgeherTerHT Wigde®ars Acaw Weccaqul TaH TRETAT TIH YTl g9 TS | Aiedeedrs
feer T, A FeaeT, STgaT, gt anfe fastovresare Tt i | Afedeedrg
FT, ARTHAT, TAT, AT ATE BIHT 36 Fohe T JAAT AT BIAH TEHl G | TRIEd

Yo  I9A 3, WA Al it Gfere aEa dw afirer 9fewg, 7E faeir 9% ) 1

Yo ARG TUT ASTHIOE ATTHR Tr=al Aeigd Jiasi- 99, 288, aRT % |

ye  AITeRl A, aRT 35 |

S0 feoeRTA T\, TEMF A= T #01d, FISHAVST ThT Ah o, IIPE §, THIT, R0%%, TG 0% |
0 feodRm Tqm, TEF d= T+, FISAVST T A® o, IR §, TR, J0%%, TS 205 |
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Tedls WG axTer dIAwg, | qoitars e, Taaradel ardy, Jig gtaa ot faerorare
g WIUET e gveg 1 aTfHe T 9 Sere Tediqy afaeg | e &+ afq
I e JUETATE TR TUH AT Alepad | AT FTEHT ATHE JeIHT, FIHTE AqTeATS
THHT ATHR TATH! Iodd TRUHT G 12 Fq: AR I Ararepl ATIreaiqaar drarel qaor
A FATST @IS AYAHY I JU T 19T | Afgdrars HIGETH AR &9 9 3 |
HigAT FrATaradic QTichebl HIROT FFATAC WA= | AT T BTHT FHISTHT ATHTR] 2T T 3

foraT geravaT =9 WIS |

ST TITEATT FITATATAT 3971
9T A9 fygearar @ar ar grrEranT i
TRAVIafT A ATq-TAT T |

HIGT TRFET T=a dAar ad ST

ATGFFTTHT HIEATATE TR FFATATAF I8 I g TG | FHl AR, et ARl ol
g7, URl qadiel e g |

“qF AT G THN T qadn”

THTATS T (=g T At far | qfq ==, qardl, TSTgel HUEl GUSHT HigdTel
e fa=gg 9 9T9+ aa=dr AiRuewr far |

Hr=red GeaT ar greqdr i |

QIO Giaascarsd: #I9rsad ar qfd: IF

HLHTTHT HigdT T qERl AT faaTe Fepepl FaH JaHT ST AT ®IAT JUH gy 1
Higarar fama qear, dar, Teirar, geweferan, swefierdn, faderadr st urer #ro
QAR qaadT AETIU TG TRARATS Teh GAAT AT A& AT Aich Mied T6hl & | AT
ARIATS ¥, 9, HTH, FIEUl TEUIIE AT T Aiehes; |

AIFAT FlEaTHT ARIPT TRAATE ARIAT AT T ARIEATE MR ITeAT IRR TERRE TAAT
TRTHT &, ST qfqel SRAT Te HERAIH! Il aldd T TR s I Tars ararsl Taq
Higdr #fe FFATASTS Teadre YR Mg | e diarars qa@-FHGH oAb BTA

SR T rETEeds BT, geedt afvefem e, s @ve (093 §) |

3 U qEId Wiz Adreeeg? O, geed qieefiam (afvea @ve), afted wed faear dron wEfrel (093 3
s¥ 7 AWiq quEr FiqeE, geadl @) aEAdr ¥ atas g4

W TN W, ARAT FANE F A

8% ST gl gaTe fEadl, AR A1 9T 1 AR AR T9%TE (9253 5.)

g9 HRAT TN HiMAR fafera |

%5 G, gerad JUTATH, TRATT AT (42¥%.3)
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SATEIT TRUHT TG, | AT I THDB ATHIS AT T FHETh ATHIS TTRT T g, 1

Aq: AR AT GIhH A Tl AFAASAE TeRdls TqF IR=des d albeg | Ir=
FIATE | G, qAFed, ATcqed- AT, YaTaRTauar a7 FY gl ATE 0T HRI ARTATE
TTAT THTSTAT TS ATEHT AT &0, |

Tqh ACAGHH] TSIAA TEATEAATH F AT ¥ &P THT gHHT [G9aTg T HT Feol @
TRUHT T T TS-TAH0 GRT LY BT 3 AT (Tgehl ATIRHT TS AT ol (AT AT
wferepI? ¥ Hifers TA=IdTehT AT faeaeardt TvaT T faeer qreer T #6371 Il TR g |
AT AT faeaaardr ayon-u=, 9% s & giRT X 91, Aid, 997, fag, amr, od, et
ar 7% fa=w ¥ Afted a1 ammifee Ioatd, qeta AT 9% e HATETHT ATURAT HEAT AW
I Afthals Id AYUTHT Ifedt@d ATdHhR T TAAAH ATHR FT ool TRTH G, |
T GRT Y () T AT AT ATATIITHT TEhT TAF AThells (G979 g<aTg AT FeTaal JTed
gg | faarfed a1 wfaatfed TATETE ST=HET T AT THIT THTSE G0 JTHRT T 93+
AT AT TN Fool@ TMRTHT G, 1

FHYA T AlATRT €W

afeer fafaemeraT e T afq I= FIEMT SRUPT Tewg | FESH AAVER, HHAT 7
B BN U Al [ERATHHG] HA AaedTh ARl HRO AHATATS BIB] ATCHT I AT, |
afer fafremea Seo@ TUATaR IReHEEshg § Afearsr arfaarasdr afaer qEr=g
U qTE73, |

dfaérar Sfedrar Sracierr qRuTeET d9Tq SRAT @l ATAawdHl W@THT HITH T 1% qeiiedre
qierl TEfagaR Afqedr 9u afq faars 79 e 9 S | O frar gt e
AT TN GUSHT TeiTeATs [AARE THIA GATAeh STRT A Joold TRUHT G | FAT gt
g STEHT TRl AT ATIPR e T Il Q0dlg Al AFIadl IAMaFRl BRI &g 9
A FEfaars S A, S [qarasl THIH SgAThl ATEATAT T SIgadT TaTel Aaraariadr
FATATS fa QA qITd faaTesd] THIAT Agerars [ded @l FUST, TRl Afears S
AT, |

Tad gitedl yrieTs FTaAT [Fae TTHE F1 g% g1 dgdrdrs [aed argel, Aqreds],

TRATEAT T AT ATAYTF T EwATE TAdTh ATARUMH! AT AUH @75 | THI ARG
faaTeshT ol dgalars fagd @dl HIST, TIEAT T AT Fasiaed ATNaaArs SATaamiid

% ST AE0 AQEEl, AR § AHATIER |

Wo A AR fqvaeaTdr SIuT-aa, 9%, °RT R |

Wy A HATIeReRT favaeardr BIuT-ud, 9%, gRT Y () |
Wy ST AEO AQEE!, ARG H AHATIER |

W3 T WY dlgl, IR § AHATSR |




TGN T3, | A B 92T THRFT SAGTe® 0 THT B 1 TG T /A qrorsqeh
[HTAT, AT qGF TIT FIA ATAANTH AT G SATTART TFIIHT AH ATLAT
THHT AT FIAATS T3 ARTHT qUH THT G, TIT a7 ST Arae=ed | gt Harees
AIAATE TATSS AT ATIeedd HigeATd AN AT [ooiedrs STArss | Sl
SR Aigem 7 grg | Wiedl ITRATIHNT TTTH GUSHT AT TAITIIR TETH &F
AT | ATATT AAA GIRTHN ATTFRET THAT TG ATHIHT G¥Ia qroparg fadrafeder fae
FISHIE THIA IR Ah THT B | ATHARIHT T TATITH! IAIRIIHRT TIHT AT
BT b TLHT B | AfGepepreraT Uit gegue=nq faear Siarg qrafaer afaer e
faue | Fifecadl AIATAFT ATAR TF AGAAT AATA FAFBHT HHATRT SAa=aI= T
Adaefes®® FIAF! AT FET THH I TH G TH g7 q¥ AToAaedd [aeararg g7
UTET TfTehl FTTAeh] FTATTRTNRT BIHT HIHHT T |

FTTT HiqPEE [auars AfadRET THAT T4 FHT: IAe@H ATFN TE3 TR Jeold
T ufe fafremeran fauemer qwiaer gwar Adifed ®YH] Jooi@ HUHT qTge | JTHTIT T
HETHRASTEAT Jw T Ferr Ifeuest fagar wfedr wreredn, dedr, qRaaT Fwil sfad! qeardar
Jooig THT i ART ATHTSTET AMfed qUHT gRIEEd ATHATS o G AT il ATl
T T ATHT e ehl THT TITHT T | STITH [qa=TaTe Afaehehrer 3hg TeThTeaehda+
HiEATH T T T gAeTs TaTHHE AT IS TS, |

WH%WW%WHWWWWWWW g 35, ¥R, 0(9),
(%), T¥(R), 5¥(5), &%), 1%5(R), 195, IR, I3 AT HSATAR== 8T G | qraiT
faer HTA=EIT 987 FEAR ﬂn‘cb‘l?r JIATTE® TUANT T HIST ATHT ATLT T | AT
g TEHT Hiedm giamige 33 9iqerd TS 9 96 el Mg | 9Ih I asHd
HETAHTEIRT I Q9% AT TIRT 9% I 59 i@ oF] qUhl Higaiaeg g T FebreehT Tasre
I T HeTaed (ATESUged) B e YGRS U ATESAE SAATHT HiEdT TAT TETH
FHT FEATHTaT 271

AN AT

ST HEATAT AT A AT, T, QMM qREqT, FTHINSAE HH T, ATFI B
fearaee fate T, Tug Aifdqe! T ¥ FFH ITaa a1 Hecd U I8HT Jchee T AT Ak
TR I, GRATH TET T Sl FHanT e 189 1

AR IRY

Oy T HIET 9T 2ATE, ARG e FTATAFR |

Wy TT HEHS T, AAATERR |

9t ST qUA faard, AHAuER SWre? Uaw qaERer fadr a9 ugae fafade (R00%) |

W9 FUfE TERHT iR AT TR FEATE AeEeted Gt sawr fve @, wTg, U afe Tdee | Eee quer ar
AU ATHT ATl FRUTRT A T U] T Hfqud SAfhes Aad @ar A7 Somes T aTHT TeTesal
TEAT AITTHEEHE AT HST FadT G |

9z S.Subramanian, Human Rights. International Challenge. Vol.1 (New Delhi: Manas Publication. 1997) 56
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HLAETITAR -

HTOITOTH=g T TOIA=[AIHT |

9T, Hee ¥ fAepl [eieor T ITeTehl Al &l |
TIT- HEGEIAl T

TETATTE] AT F°

SIS STETET (Ffas) = fa afaer gre faar |

HETH HITAAE TIATS

Fifeed ATIMATTAR ASATATS ATTETRN, FAT, AT, IUSHIT =Y [l AT g Iocid
THT G | ATHEST (ATTETF 3909), T ([IGE, To(ds, HAS), aral (Fi, T, AR
A1fa) T FUSAIT

AT TETHITAT FTATAT FNTEHITIAT 301 =

USHA™T

AT FIfTAPT ATAR AT AATIF F3R a1 qcafas faq9 a9 fafasr oma=
AR AT 30 fa0ds | AT HABT AR KA ATh AFTTATHT BRI FITT
TIHT A TP AURTIRT ATAT T &fTATAR AAT [aqIET | AFHIIATHT FRT FIATS
ETHHIFATT ATCHT 9 JeaR qrd fad Afgee ArAT Mfed faar | arRaredas® 9y
TIET FYTAT AT UM G0 FATT fG aeaieaed Mwsl (947 | G I&r T AATArg
qAT FIT ATIX TF TLY |

FHTR [& a1 A1aT T TS qAd q9

FAE FT T FIATIIRI IF°

aTfer femerer, ISITeRT Telm T ITSITehT T Al g, T TSIehT T&Tl A9+ ITSITehT T ALHHT
& & |

GAAT &H TSHI T Tald 7T

FTATGT TGHITT HATT EARETT I

we e FIfaT, @ T AR, (92%3%)

co AT T, BT, I WEer, War 99 TREYR, g (058 f7.9) |

oq  FEER YTEAAT HUT (ITA) F AH IR (ATAY) Afhars ST fa At |
&3 T FIEEN, @ Gk AR, TR (9289.%)1

c3  fawr gror 7 wfFar T, F@r T TR (008 7.5

oy RTITATerEH, ATETE AT, ST SR A, aREr (G344F) |




ST ST GHERT TSRl T MRS ¥ ANREATS 3@ [aidrs I TG8H, l Aears giared
TF ATE el AT I fad THARE THIE FeAdl I g7, | ARThH] TET T ST
e &r |

HRIETATY AT FIATSHITETIUIH |

THTE: FAAF FHTHARTIEH IF*

AT Afhel AT AT AT A ATRATE Teh U fa= Afgsr ey, ax aen @aw
FURT AT B9 qUrgEy 1T {67 AMEAT Jooi@ TRTH T |

FTITIU HAZVSIT FAT: FTpalor. |
T ST HAZUGA: FECAMIT TR IF

TSl AR TRHT T a7 ATIPR ASATATS reg, X S STl A@T Afeherrs qod fae
T wThT f&3 a9 1 Ao ofre 99 EsA | 9 IURIh AUHIER TS STNTSYR FIRETET
TATIH qUT ATTHT AT 9T / TAARATHT HET &7 90 T HT T &7 |

A=y, f7E, O a1 QRifed aifawed S dO=Td X afT FIAAaAITH g TR0 | ARTE
TJT ST AfTBREATIAT FRifeaa GfTsmas, 9%5% #1 a7 9% A Ycheh Alchars ao
STSHT FIAAD! MG ATchebl BIHT AT ST ATHR g, T Foeid TRUHT 3, |

g araeelt srfare

TP TTAR TqF TEATTHT a7 AT aTe S ad EITHH GRIESarS qea arghig T
AIFIT T GRIEEH! @ATTT GHTTH] A% TTAATGEEH] 8 ANGH | HMSITHI AFNTF
Aferpy AT TAATAT TEH UTTS | HAUT FATHE IRARH JIAT g TEAT |
BRTATT ATl qur sfaep fadr | fadrer aar 9rad 9 SRl 97 waed (997 | Fwarq
ATEHIE FrraHT T2 7w fque | 9ivaesr gveorael AT Thl GFdh] W@l qdqrars
A=A | Hieardrs gvataes afawrar fataaar faar | Fraedr, a1 aeasraHr siad gar
I GRIEEATs I JFIT a1S Albe AFedT (a7 | ATAIATdl gFHT STTATIE® T3 B
e, JEAT ATTITHT ATANAT F=aT I Gl ThaR Al | ATAT Agarawq ATal, farHs,
ATATHE ATfE FIRT AREATHT Taed TRTHT 93T | ey qUae=ma Feafael @rdacea Jau T
qui Al T@H A |

HigeTe®dTs AT ®IH JARMIRTT AT 2T a¥ Fifced aash, dfaaiedr T qaraad
HiedTeTs IARMIHNT TATST T&THT Il 90 | = 7I°° q97 AFaed™ o FHfd II

oy ST IS SR, AR E (e, b (93853, |

ot o1 BlE Tl SR FTER, (125R 5 |

59 ST IAST U, TR & HETHT A% T, (284 % ) |

5t TN EIRIIEIE (Zadl, e Al H ATAr=ArcHS Siaerd (%53 5. |

LTl I1fcr atrera 31faR 31lor, auret




HigelTehl ATEehT AITHT =T feean favqae sraean foer | svaeen 9faust © - sarde faartearn
gaT 9T g9 Tl AT [IqeRe el 9 Fa ST T (927 158

HETHRAAT TAATS ATCHTER] THIT AR B | TAATS a7 IF GREh! 1 [GeUH G | TH HR
ATHEEUT THT §aT &4 3T SATh dvehl BehaTedl g9 Faad I° 975 Fg Afaared gridrg qiT
frarerr wrwafaerr ST AMtA=AT | afed T gRes e frer geu 1Ed T wfqua
HIXITHT ATdTied THA @ a9 | Irewadl (ediq faarfedr =ar 9= famda g4 e
[ o faatied &1 qIeesl 9 [Marare 9ar FFd 9 9 T&9 | ¢ fqaede=nd
I AT TOIYAT q TRl AfTFRI g9 Joiad el (a2 | o grieedrs afq frdre
qEty IR AT IS AT for % arsirad sifaanfed ved @i ges qur afdare gt gy
gaTe [aH@ WA TR | Fd el s gREwE! d9T (FER 9RT) dr% @rdiad
AT | FETARAAT FHIE FwATHl ATFIAE ATTHRATE [EUARE THT ®IAT fAguesl g I
RIHT ARTTHT WATH [T Aol T T Y Faas & TR GHMAR qEagave
ARIFRATS FHTH BYHT ATEAT THT 9T (€

faaes srfawe

forare®l yor sadeEare fagusr &1 | RE-urEdie (qaeata AmanTiieer staaHr fFamset
fardTe Hecaqu T @ | Afawdreatg 7 faaedrg afar g Awiiaes | faareer smameier
e UaH Ffqcash! SRHT TSI (97 | Jarfeed AaRRTATATE 93 avTsT & dRam, HwITET,
ARTETe U, AR YRR, AR TaH LSl THE A Teefadre
ATHATITAT Fed=d AT QT Ul |1 g Toad Jaehl (9T |

HIAT AlearAT [aae FEFRATs 9cd T A SIH] [FA0 TR qewg I faare arafas!
ATCHT, /1, IT97 ¥ IRRATs SATATcHE TRI=dgRT d5¢ A Ueh [aR=ardl qacie! I+ A&
TRUET g, |

AfgepepTeAaig ATSTehT ATIfTF THTS GFH {oaTe TThRE! AiEAT AU EH g | TECdTEHAT
JHTHT AT foaTe FepR Afard faar | S T 929 gaars T8 Heod fagea | aegfaar
forameerl oed, 3, ATY, YSlIcd, 9@%, =9, ALd T 9T 976 9% awIguad, ¥a9 ) 48
THTSIERT YA Il (937 T Al TR IR FHISERT [qeehd foar |

o e faaredr FEATAERIEaTe faufnd Hwrer faare dfaw Gfqeman qurT g
T T J=aq EH G |

o) T HUA 9 [FAET AT, TR Alecd 1 GHIATHS SIqerd, FazT U, TAEaT (008 F) |
Ro ST WS, TTHT Wifecd &I IfAeTd (428 ) |

Ry BT SR UL, & AMecd HT SIAeTd ATl 6k TEIHad PR (R00%.3) |

R3 ST FIY, TR AIETHT TR (12%0% ) |

?3 2T, a9 IJUTEATT, F&Rd TifecaedT giaem™ (9855 3. |

R¥ T FeAdd JUTLAT, TEhd bl FUET (9233 ) |

QY ST TERRE I, T Hilecd H ST, AT d (S0 TR (124 ) |




o o foarEdr w1 WiaFdE ITEREET Jard =T |

o W [qaTEHT aR 4&es 3 e Aied HeATH AT HATEH T T=aq Tah!
feram |

e  UWIIH faaTedT sX-a @Ts, 'Td (AT [ELATHHB! U] T TG FH1E A
FAT AXATS GFIT ToAAT Tgehl (4T |

o  Td faATEAT TI-TRUHT HEH(qH! (A [F9T wRl (4G | AW GERS! (742
HETARTHAT T T TeheaaTehl [qare AU foar |

o &Y fGATEHT FRIRUH AT qg, AT, ATATd, BT T Tored Teehl (93|

o o faaTEdT FeTcHR T XA faare &)

o Y [9ATEHT FTIE, SR J&aTE & (U FATE T ToreAd HIH (447 |

forear @x1 Tfy ERETOATS fAdTER HAWATE [ERT SadH IRanad fqare T Afaer
feraim| Tt TSTehToTehT T 9 AT I ge U i FHISET A7 Ahes Uk (gdTe
A T At | afe afedr el gARIEe g UHT, qfadrs a6 9ed faare T
AfreR FaT ¥ AeATT TR AARATHT, RIS Tval PR vl Tl 8¢ 9T 9 qe9ers
T faare T aAtger e |

HETHIHFIHT Higaeedls ATHT FATel gt 19  faae T 9o afasr o | wieaes
ATheT TATEHT ITIATH TATET FATE TG | AT ATET Falehl JATA Tgel SIS TPl AN TIaT
FTIHA ATASAT TF, TGl 97 @R 07 1 ITHEHAT A @R, HeTIRaAr &=l
AR, FIAET WHAR MG | T TRERT A AR TR ARIET fare T A8 e HRe®
TR & TR | AAHHATIA HA ILh] AGATHN TTEHT TTAT AN faaTe T F=AT Tedhl [T |
T YR THATHAT TRAAT FAAaTH A, FARIHATAT So3d aR 918 ed dradigRy fadr
fEATAT®T SATHTETE TIAT Tl Jei@ Aiawg, | dd: TATs Wegidl [qa18 T Afudr f@ |

ATHE ATTHTRT faeaeamdr SIum-a=, 9% ¥ 5 %1 9RT 9(9) AT S, AMTIAT AT HERT FHTataan
JUEF AleAT-qe0ATs AT faare T T gfear @&raar T sfrer g 1 faarewr fawm
JaTfes SaTaT q97 faane-fasgaar IeEs! U AfdFR g, T TG TRUH G | gRT
9% () T foaTesh! T=a7 e Afedr-9eueH! I07 T @ Gediqare A1 (a7 gieg 9w Taed]
TRUeRT G 1™ AT, FHSTE TAT FIhidh ATTPRAFAT A=aitgd IHas-99, 428 Fl &R

Ry T &YW fqeresR, Afecy g9, qiiEcd WUSR WIS (R009.3) |

Q9 T #Y, dfgd gW T q |

Rz ATHRATT TR, e Aiecd TR FTHT (9282 ) |

R TSN ITHI, Afaek Wieam ATHAT, FFIUT w5 ek fqvafaares |

oo uftgd THYAY &9 UL TF AT FA FAR MU, FHER-ATCHH, H@FET GRARAT THI, TR (R09R &) |
09  HWE ATTHRET FaeATIT SIT0T-9, 92 ¥, GRT 9%(Q) |

o} W HATIeReRT faegeardr Srgum-ud, 9%, g7 9%() |

Y <fcar oner st swehor, e




grRT Q0 (9) AT AigaT-qe9e! @ Teafqare AT faare Tieduds 91 sa=en Teue g |1«
AT TAT ASTANAER ATTRRIAF T AARISTT T~ T, 92EE H gRT I3 () AT fqaearma
SHTHT &Y qIT AigaTewel (qame T4 Ta7 qRaR AT T Afdehrars TR TR ard
HigelT T EWHT T TAT JUT HoTATEAT B Ui faaTe TFIe 79T 2T Feoid TTHT g 1°°
T G 3 (%) W1 faare aeawan faare satawr ar faarest faesaer awaer afear T e
ATTPR AT SRR THA & Bl THA FA=radr TRs g 1

Hfecnfawg &7 T Thehl TIoTd IeHe T HeTdied, 4298 o Aigefaeg fearer qfearar
TR AleATEedT MFTATARE ATTHRH FALT TH 3, |

gRT § AT AfedT faegel TTHTd ATl IS, AT, ATATE, AEhiqw, ARNE a1 0=
% i fawerr fager smawAr g & afe serE, afewaw At gfqder o sEfaEe qu
AT AT TR I STTOITaGERT ATTPIR | HETAIwIhl aT-8 o Wigarars qrasiides
ST SEATAT TETERE TH GEHTNTATeR ATTFR T&TT TH &, STHiid (e Afadres
qé@ﬁ:%:

o  TREXHN TEAT, ASA(AP TGS JAT AcRIGT TEHT TeARM & eI |

o  HAREAREHARE [FUEEIT THFATH ATURHAT T FH G TXHRH Frararaed T ¥

HRIGT ASMSAEwH FIRUHT TeRIT g ATIFR G 1™

o  HErElrdl gRT % ATUR AfEdTHl AMIAAT (ARTREAT) FT FFe=gH [TF e
TR G

o Hfgarars TPUERE ANGIAT (ARTREAT) YT T, GRad= T9 a1 gRI TH FHA
AP |

o Taef™T fgare WUHl FRUETE a1 afdel ARTAAT GRATH TLHT HRUATT TRl
Tftaarar T afead s A Afaehr, afdet Aftaad J-ST&ar 9 qiq Afeardrs AT
ST AT TIAAT GROT T qTS ARIHY |

3 TG, ATAISE TAT AR ATTFIFIET AT JqaT-I7, &S, TR &RT 90 (Q) |
qo¥ AN FAT AR ATTHRATAT AraRIead Ffqa- T, §R&S I &RT 33 () |

oy AN FAT ASTAINAER ATTHRATAT AraRIead Fiqs- T, §R&S I &RT 3 (¥) |

W% AleATaEg g T THRE HIWT SHHAT T FETE, 9%, °1 9 |

W9 AlgATaEg g7 T THRFET TIWT SHAT T FeTard, 29, 1 & |

o

toc  AlEATEaEE g7 T JFRFT TIAT SHHAT T FeTaied, 9%, aRT 9 |
W] AEATEaEg g7 T THRET HIWT SHAT T FeTard, 9, a7 & |

o

Vo HAigATaEg g7 T JHRFT HIWT SHHAT T FETdrd, 9%, &7 2 |




_
foort

QRETHT HTAAT (AT, FAAATS A ATh Tl SATchep! aT TRl THITAR! AT A
TfewepraT dfae fafemerm, faf (FM) @8 AT (TART FaETTT M) AT AT B AFRATAT
qeael 9i qiead T TUTS AT THEBT ATIRHT FATS [HIHE! EIAT AT TUH G+, |
FETRUTHITIGAT ATTTFT G |

FAATATITGT THT |

HATA FeH HeAT &G gH TH Y T, AT TH AT (TSI T AT 2T, Tl GHAT
SOH a5 AE DA, Aq qHAA U STAdTeTs qHgRT [T @loeg | a9 9Argare sehg
TR AdTE At fatael 9T T FXT W g | dfas fafa dfedra@r fafr @),
AfqepaT T g WIFHTF qcd BIEAA | GHARNT o fafd (FTEF) T Afqepar afq I6s |

afeer fafremera T SAE 8v & ¥ (auaHT qbreT qivuer Sfawg | T9erHT AT ATehTeeh]
HifeTeh ST TATIATRT (I ARTSS, ATI=AH, TH, /], AT e, RS, Jeqid, Hrearas gcamg
THIEAFREE A HEwd U AHFT Tl B, |

A iR aiederar Afasw fafaemes ¥ FarreT "igeT qur dRaRitgd HEAHT YA
AT ATTRREAF HALATAER] FHIEATHE FATT T AqATAATIHR ATIRT qcaehl ETHT
STl “HIHE ATIFR” H FATIRUT T IaAld O, Saad T AHREHAT 995 A q9=a
TR &1 A Y AR Hedg | I9 TS A (999 TRAF TATST 99 AFTT ATAATTH]
ATALTF Ta5; ¥ AT RAFBRATAT (FIeEd AT ATEHE g ST 3@, |

Y <ficar one st swehor e



o, |iR T afes

TSI dEet

qI-ag&aq

FERTAETE ATATTF qT=T qTIH ATFTATE AT TEH THRTAT HIIT | [FATTEN HIFTATE
FYET T LT TH [T FAGUSHT TUHT BT A=A, i ATFR ATRITAaeT
TIH TCASHATEHT HTTHI GITUTTT T AMZT FITTA [Alag TRHl & | FTTHT TTH
AT FHIGTH AT TEAH TTATTATE FTTIT [FEATT & | 14 BT dfea afa
fafir=r fEfaamesr Gzarasr #RO T 7 qAled SaT Aldd T TEEE G
AYTTHT BT STHF! GFATH, ST STed], FAIRAH FATH Hed TUIGET dATAATHT TG
fraTe, §v AT, aTT FAATAIEE AT g7 ATTH G | HETT AT, R GIH
FfeTT STRAT FHET Hfeed G [eEaTT & | FFTesT THAT FHETETTHE AT JHHT T
STETT, [HHTT ATl T TTAIBIT, FITHT SATLITHIFET, TTNABIFT T AT
TETHT FTATIERT HTTYIF T & | [FATTH SHISIATE 89¢ AT Fra+, ATfdeF [
T AT GIETUHT T [FATHHT ANTEIAATE FTHEATT AT Hiferss dfeareers grav=a 1§
FETEH T FEUIGHA Fhg 7 [FAIAerg ATIRT T{97 Jaedr & | fFarT ¢ qiasr ey
FrICAF T HUFIGd HHAT THATHAE TG FIg T T BTl AAHATE THTATT
FHG AT THIG FTAH T EAAHr SlFRearsg qiar=ra T4 d9rRerd e# & |
AT

TSt

13, fFarel faerd Tl S ¥ d13, HWAT AN g9 ITehiqe Iid T ATIREd HiT AT
fFamer wgw ¥ Afaerers aERus ! e e @it favawr § fea areedes
ARIATIO ATHITSTF FEAAT (hierarchical social structure) 1 ITedll A€ AT & ATTHT
B | AT ¥ STATAr GE= T T A9Terd T 9 iAol 999 Fecaqol Jiae aod F |
fa.4. Qo4 3@ F AOAT G AfTFRH AT fGehe AT ATRATEE e ATTH S ©

AT FTHR 3008 HGTHT FgT (ATl [a9TeT) ¥ geeT (FR) AT A T AT ST
fepaTewaTs faawor =T | FuTArsT qrEr Ef Sfqeraer @ araan wifaEr wa fa O

Aftaar fpam SmAnT, Jare
Regmi, M.C. (1999a). A Study in Nepali Economic History. Delhi: Adroit Publishers.

ftc=r dtoid fAGR 31101, ouTeT Rk




fergwarr feeelar wuer Baef geniais Tisd qPeRe el 9 SN SAHerRdrs o fhdar
e @WmEAr ¥ | FR HH [qATSH I A& S ATl [awaqR, AeHias ITATdeAH!
PR ATATATER AT FEANA GAAAhR] FRIT TXARH ATTHAT 8T HATH, STRIAIT AT ehT
qaL, 9MET ToIel, A1ess Afe FaT STl AfaspRIe®gRT ST ATl STATaweie JrHTAI
TRUeT FASTTeFeoreT RO fFaTe, AUTel SHAT GeEFETET €3 T | Q0% qH! VTR
AT U AT IS =T TAT AT TR AT aTferHeTell Teehre el qifeafaamtaarr &1
qfe qiReEdTeg Feild ave 3Te ATHR T

qHEH T el fpares oifvd w5 9 adivadre 9rar qikudfg areadrEaer Tesie 95 qH
Aferepear MR T I | T=ar @refshl ower ¥ fAfeEarer AqTers e T AErR AT
[T T q97T @A (= @&T T THATAT @7 | A ATHRATE & AUH A=A
qfe, FRTAAT, FATET, SHadd! ATHR, Ahd, ATd ATIHRET i ST T | 41 9@ g
HTAEEH] TART T I[UTCHE FTI7ATH Tgiadre IR T 3 |

Frairea e et

P&l ghled ¥ ATHAT ATHRE AN faFq ®IAT A=ited A=A TUHE B |
fI9Ty T FF 9200 H IAMHAT TXAT ATR[AAA (G976 IATS [AUHI AT B | T AATTHT
I AAFEE IS AT U T qH AP ATETATHT AT Fwawifegs ararawe qafq
AAES T TIT | ATIHATT FIAT G THIT (e g afaerare afs=a fag |
IYTHT AT 1Y Fel qefiTeh fHepraesd faqarty faa=or #raw T fau | afee, aaamar 2
AT ATRATATS v fae T=AT Hefehept fhdel Hifd 9fd 8 gaavd HHaR Ea 2w |
TEASEIF AT JTHIT ST TG T ATHT Stifeaeprer! i wirar R faw | qfa srfuerare
Ao gATel fqed SRSTal AiTel SReehl JHTEHT O @l (9T ¥ S¥STHT qTHTTS Jaraeshl
fae af a1 O | B g AfaeR AT T TaTeiaTgdl ATaradadd g q9a |
FHI TH ATRIAAA TEIHT Te [PHEwD qTe qi qTal |

AfrwmT fmam e HiET  FRIAERT qa7 THATET STIerd Aqca T R
ATRIEATATE ARE UF Hecwd U 9fH AfIFR AT=Erad J9ws, | SITIare SITHwaTeehT Terardr
TCHT ITCITEAET TRRIAT STATeRT MRgReT aMaAiasg I 990 ¥ 9298 Sr=rar Feren ferame
ATRIATER] A TH 9T | ARAT AR TATATGSHA ATHE] T3l ATiad AH e M3are
ATRIAT FE THT AT TTATS FIThRT @ey QU 90 | 79 AT_ATHT AfedTesa afq
THE FANTEIH el [ar ¥

3 Thapa, S. (2001). Peasant Insurgence in Nepal 1951-1960. Bhaktapur: Nirmala KC. Page 119

¥ Ghimire, K.B. (2001). Land Reform and Peasant Livelihoods. London: ITDG Publishing.

S Barraclough, S. L. (2001). The Role of State and other Actors in Land Reform. Ghimire. K.B. (Ed.). Land Reform and Peasant
Livelihoods. London: ITDG Publishing. Pp. 26-64.

Y <fica one st swehor, e




Aifva Fiemaar i sfaeR sdiem: 99 929 /1 QifHad g ArRredEr GEdRiAed g
509 frames MU I a7 9f dgagers SHEe Udiel Afderare afsed T | @& A
STATE AT Afered’ T qRT fquet fa | Sedfses arare T fFameesr qige e
HEcd Il gATd AT ATTHRET FATAe (G979 Hecd qrgaH! (93T |

=T i sfae svetem: I 9,30 T THAT AT FRG AT [FaHeeE e 7 |
ST ik FEere T ST AT TR HR0T [haTe® STHERe! eTdqare dAcaie o
JeT ate f9T | 79 fq-e® ST goh-TdehRepT AT g (aaeT o ¥ IRumTHEEa®Y ST
fFaT T=raqhl 3T 9l |

firfafrram wit afie saem: St oraTsdrer sRETAT RRfdfrear st aruTeTETd
TRFRERT ATEATIF Gl AT AT | a9l 9 RRfafur frarer seearan e 9=
qU=T | SRARRT 8Y AT 9T T AT T 3G QAR AT GASTATS a7 Aqferar | e
favafe A1 ScIE"e® H@Iqan dHie (Harq T | raanas Tdre! Afqich aRerd 94t
ATIRHT AT S fodr | qHE qarsaarede A AU A< ReEd [oqedqie ATRAT ST
feFaTaTe Fesll T 9Tl | T8 PR (FqTe® 99 [FRI9T o= o1l | Hifea™l &R 3% a1
§0% W g AT ° | ¥ 93 M@ 9R¥S ¥ AR Frrdierars aH7d arq fauy o
ATHRAT TETHT U TR T2 | Hfed™l 3¢ gig T AHaRe®H! dTdarardl R go{l [Fares
FHET AHE a5 T | I T THAHT TaAEw "I Hd qgbd AGUg, [Faraed! gl
feel TS TARATE ATRTAT G T |

aifefamr i s sedterm: | QRUR AT STl AfH ER=AT Bl qasdl HiTbih
TE WU 9 FEar ¥ USHRTATYT (R (Te9eerd SOe@) gEdl TR e oad
STHIGEATHl =T FH (AT | AR qTAeedTs Sadiehl anT hel Ja¥ 99 faguer faar
RIS * I8 [FAeEdrs v qed He SHAGRIASE [FaeHl IATH! fahed TRl
T fauerr o

ART PR FF 030 HLFRAT ATUH HUar-dl Hu Jooh qed o, & T
WUSTRURERSRelt i1 ad oA faRig TuaT faar | fasmad: qeama, efeamm Saraser, e,

% Huizer, G. (2001). Peasant Mobilization for Land Reform: Historical Case Studies and Theoretical Consideration. In
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.

9 Huizer, G. (2001). Peasant Mobilization for Land Reform: Historical Case Studies and Theoretical Consideration. In
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.

T Huizer, G. (2001). Peasant Mobilization for Land Reform: Historical Case Studies and Theoretical Consideration. In
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.

Q Huizer, G. (2001). Peasant Mobilization for Land Reform: Historical Case Studies and Theoretical Consideration. In
Ghimire, K.B. (Ed.). Land Reform and Peasant Livelihoods. London: ITDG Publishing. Pp. 164 -198.




HERTSE, Gfy=rH TTel ASAHT [FATess AT=IeHT SHUeT faU 1° JHad FH avard Rl
feruafy sEam dokbrele srgearAr fhal U ofF aeraarEr fFares arReE 1§ %@
Te |

AUTHT FFEE et

ART T ATRAT ATHRH! AN A ¥ [FAe Wbl 899 T {AH (G99 IREH
TR B | T YR (hA ATereTes [t auaEr fafee geder geraik § e
qTgeg, | UTedT, WIS, TAdad, FTHTSI, aTS, d16Al, gvddl, earedihe nad fecTeH
AT T AT FATT ATRIAT AUHT T S(A2TH Tgd e | 4.7, 955 AT araEsr avor Al
Fafruesr sifaa Swa atFarET SAaATsUer sgwentasg Trafa gXor TRuET fadar aeesd faRe
AT T TEepl AT | 99 fREfaHET EaRar |dN T @eEual FHARES T SHeEard dhg <
qfe=Hl TBTSI HRTHT del &aewH [GarcAs [Mewde® AU | FRpRe T&T faigyia Siaeehi
G AT ATATAT | ITg; AT 47T Tqcashdiewars Th1S T gcre@ied FISHTS! «arear” |
TREHT TBTS! HITHT JTeH fodiadiesd AT Wbl faiige 1553 a1 Acanasd Iuw
ferlr | G PO TFRA IHAEEdTg AT HISHIST fgraad v =™ | i
fa & q299 AT FISHTSIH FIF oAl FUETA Hbbl YAl ATHEF [&AF A | T THTATT
IAFEEATT EecilGec] | HoATAT | ITh TEAHHT TITCTHT BT AT T Bkl AT
feraror Tfeusr f92T | 9% TR Aokl 0T AT afqaed watad 9=t 6 fqae
AT IEAFFT AGFATS A T BTl | I3 PRENH IAPT SETT HAT | Hebebl GATehT FTHFITAT
AT FUATAA TITAT T AT FFATE Heb @I AT T HTeAT BRIEEIT TAAT THT S |
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T ST FE STEAT GHAATHT AT Ui (hgTel TVehT fIT | AT AR THIHT DT I
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90 https://www.bbc.com/nepali/news-55667787

19 Regmi, M.C. (1999a). A Study in Nepali Economic History. Delhi: Adroit Publishers. Page 77
R Regmi, M.C. (1999a). A Study in Nepali Economic History. Delhi: Adroit Publishers. Page 77
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YRATE & TR FJATIAIA, WG g & Anfe oy | A7 ARl JSaN av TRTTHT P |
fFEaTEEAT: Sl Uadagdl (99l | AT=Iedeh! [T T q19el GIhR AT THYE ST HHAA
ST T a1eT TRl {937 |

TGN AT FFAT A=A TEeed qad Era=rTHT fFare 7ar STHad I 9 T GrHwTeed!
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T foat | (FaTaamdT, R00%) | GIET a¥ q(E, Ale, afeaT, e, Maegarears, e, T,
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AT FeTdd THeT LT T | AT=ETerebT I foaT—aredafaes feharmars s, ga Arfderars

% fFEe Tar fAEd T STER
9 Community Self Reliance Center faumaRAT, R00Y), U 9. 9 TEI 30 TF
5 Community Self Reliance Center (CSRC) fauasmT, R00%




HATST [ AAeeH! TG ARINAR 3 TSTAHT T [FarTer Hivd J= T fawmer g
I S afHTeET BTefae A dTeT U | WBHT ST RT 9T &A1 Aerel IR a9 o
frepraraTe afadfa quTeaf fa.@. 209 BRI 9§ T IHEE AT—TATHT IHATHT 7 1 Ty
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[FaTE® AfaPRawdl JoI& T qR1&T ®IAT [aiqe TaedTets TNUH qewg | AT ATdhReh
feregeamdl SIIuTas |9 4% ¥5 & gRT Y AT AR T ATHRAT IRAR @rardied @ Taq
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FHTSA (A= A=Thl ATSHISHT Tedhl ATHHATSIEA ATIT-AITHT Te=HT HAT q4T @A
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TRUHN B 17 T T [FAHH! AfTHRars Gvaq T Fau" Tread fs9w=r 99, 095
AT FIh ACHGHH] HETHHTATE (AR ATIHR STTUTTT AT AUHT BT | F<h I ASH DT
HETaTehT 93 3 AT 439 F9THT Heldhel ATHTGT LT AT EBTTUTTH JTHIT ARTEwdT ravd
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i g™
" C
AT T 093 T AW 3 Hifd g ¥ FAA HUF T FOGEAT Hifdh Fheedh el
C
TRUHT @ | Ileatdd IEAIHATAR Jedd ARTRAs @aarsdl TaH FAqaaiaH ard
Y C
TFEITATH] EF B | THH! AT IfAdD] FHHT ATl qHEA afAdars HIATTHITH Th T
R FAd AAT FAGE THRT ATAR
R0 https://nagariknews.nagariknetwork.com/economy/141434-1519821720.html
1 https://www.onlinekhabar.com/2020/12/916063
R Internation concention on Economic, social and cultural rights Article 11(1)
R} ANIRE q9T ASHIGE AT fauad o qaqd, 1958 F1 arT 99 ()
¥ @-vfaewarerd A gardies i iR T TeeasEE wea afae aivagest YA T IRAd TR yiqae,
UN Doc. E/CN. 4/2003/54/Add.1.
Y I TR FETHATATE (A ATIHR ST 9, fedwe 99, 095
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ATh FHAT, FFEAL, g&dl, TEaT, gfddr, ATHE, TEFarde®sl ae=rT T aararas
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FTEY 9T AU @H T ATAG=ATH] ATATATAT T TGP FEHL AT [qATST A B | T
qrerATs FFIGT TH qOdraHT Iledtad AfTdRars war=ad T4 e faqam sfaws;
q. Wi T TR gty et sunfereT

A ICATIAHT JHE I &7 | JAfaAr F T wfufemr fpareer afedeaar T afeed |
FFAERA: B9l [a9HE qfA 9emEa 3 AT qgee fearad faeeor war aredtad SHsiar
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R, HUHT q@TEEEATy fFameat sfes
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3. foefesm, v ¥ smafy Sage anfent sifae

sTaifegatafa fFaressr THa ¥ AHfed gATAATS faebT RS AT qAT TSR
wifa, gefq qur AYAEEERT AT Heced qIT fAqTAr F | Ao fafq=r g T ggfqere
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Y. frer T et srfaeRme

FY IARAH T [Fa T JaTewdls HUTHE= FAAMIE AT T FreTeqorenl Ifaa rawn
T AR T Tglivas RTemedT e TRkades, | Fr dr afgn, fae-faem sre 7 afuer
FepaTeeT TEehT T7 | SYTEthl AwAdTS JSNIRIHT Jief=raar are i JeamaAr dond Ay
AT 9 T TS ATCHATT T SThlears AR a@T AT RIS ATl A9 2 |
%. AR TR
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gveh foparen! sifaep? 1 | fatae=r aaatesr, eanr afafqem, amarga, arfew, gfireror wed,
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FRTE AT [hATATe ATIFSA 99 Haradr T Aeh Faedl A [HATS A9, |
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EE] World Trade Organization, 23 April 2004
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Y G AMER TAT G G O 309y
3% fog a e B et
39 @ AMER AT G GRS U9 309y

Y <ficar oo st swehor, e




ATEYTF O AT SHAT [GhEHT TFRA TedNT I, ¥ IIET T IATehed derg Irad
AT [FATHET IEHe® ASTGRT bl AT a7 AN TAT A=RINET TARTFHE T8

Atdlg T g T aATSH A(hg, |

I IUTEAATE AT
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FITHAT ATHATIR TE F ATIRPT AATATE AITA ATAAT GAPT FIRIT [FATART ATTTIATS
qRfera, TaAffad A AATHHT SATATHT FTHTAAT T TheTaTeh! HaeATaT & |

HITHT TEHTT

TAAHT AT SATHAATS @AT(ag 9 HIAAT q1g e SATARIRIIH FH (AT ATaRehl 3, |
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¥o International Labour Organization (ILO)
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The Right to be forgotten: A Fundamental Human
Right for the Digital Age

Dr. Newal Chaudhary

Abstract

The proliferation of digital technologies and online data has challenged traditional privacy
norms, giving rise to the “right to be forgotten" - a critical issue balancing individual privacy,
data protection, and freedom of expression. This in-depth article holistically examines
the complexities surrounding this fundamental right, analyzing its legal foundations,
implementation challenges, and the delicate balance between safeguarding personal autonomy
and preserving free information flow. Tracing the right's evolution from conception to global
recognition, the article deeply explores the European Union's groundbreaking General
Data Protection Regulation (GDPR) and its robust framework for the right to be forgotten.
It critically assesses the inherent tensions between privacy and free speech principles,
weighing individual, business, government and societal interests through case studies and
scholarly analysis. Moreover, the article investigates the technological, operational and
Jurisdictional hurdles faced by online platforms and data controllers in complying with data
removal requests. Emphasizing transparency and fair procedures, it examines identifying
legitimate claims amidst data volumes, storage systems and potential impacts on historical
records. Drawing from a comprehensive range of real-world precedents and best practices,
this article provides unparalleled insights into the right's global ramifications across sectors
and discourses on harmonizing data protection with free speech principles. Ultimately, as
an authoritative resource, it underscores the right to be forgotten's profound significance
as a fundamental human right, while acknowledging the nuanced complexities inherent in
realizing it in our evolving digital landscape.

Keywords: Right to be forgotten, Data privacy, online data protection, General Data Protection
Regulation, Freedom of expression.

I. Introduction to the Right to be Forgotten :

Imagine a world where a youthful mistake, a minor transgression from years ago, follows you
relentlessly. With a single click, it resurfaces, casting a long shadow over your present and future.
This is the chilling reality for many in the digital age, where information persists indefinitely,
accessible to anyone with an internet connection. The internet, once celebrated as a liberator
of information, has become a double-edged sword. While it empowers us with unprecedented
knowledge and connection, it also creates a vast, unforgiving digital archive of our lives. This ever-
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present past is where the concept of the “right to be forgotten" emerges as a powerful and potentially
transformative idea. It grants individuals the ability to reclaim control of their online narratives,
to push back against the relentless tide of information that can unfairly define them. At its core,
the right to be forgotten is a fundamental human right for the digital age, a necessary safeguard
for our privacy, dignity, and the possibility of personal growth. The digital age has unlocked the
ability to archive, interconnect and transmit data globally. As of 2022, billion people worldwide
have internet access, while global internet traffic exceeds 100 GB/s. Platforms like search engines
and social media thrive on maximizing user engagement through personalized profiling based
on an ever-expanding trove of personal data. Once online, such data attains near-permanence
and visibility irrespective of individual wishes, with privacy implications unforeseeable during
initial disclosure'. The “Right to be forgotten" lets people ask search engines and others to remove
outdated or irrelevant personal information, especially if it hurts their reputation or job chances?.

The “right to be forgotten' can be understood by dissecting its three key components:

a. The Right: In this context, “right" refers to a legal entitlement or a justified claim. The
right to be forgotten suggests that individuals have a legitimate power to influence how
their personal information is handled online.

b.  To be forgotten: Here, “forgotten" doesn't mean complete erasure from existence. Instead,
it implies a limitation on the accessibility of certain personal information in online searches
and directories.

o Not total deletion: Information might still exist with the original source (e.g., a
news outlet) but wouldn't be easily discoverable through search engines.

° Accuracy matters: Inaccurate or outdated information is a prime candidate for
removal under the right to be forgotten.

o Context is key: Information deemed irrelevant or no longer in the public interest
could be delisted from search results.

c. The Scope: This refers to the specific types of information or situations where the right to
be forgotten might apply. It's not a blanket right to erase everything online about you.

In general terms the right to be forgotten empowers individuals to request the removal of certain
personal information from search engine results and potentially other online platforms®. The
digital revolution has fundamentally altered the landscape of personal privacy. The ubiquity of
the internet, social media platforms, and online services has created a vast digital footprint for
individuals, often without their explicit consent or control. Personal data, once shared or published
online, can persist indefinitely, leaving a trail that can be difficult, if not impossible, to erase or

1 Rijal, S. (2024, March 4). Ensuring the right to be forgotten. The Kathmandu Post. Retrieved from https://kathmandupost.
com/columns/2024/03/04/ensuring-the-right-to-be-forgotten

2 Chaudhary, B, (2024, March 4). The right to be forgotten: What does it mean for search engines and the public?. Retrieved from
https://english.deshsanchar.com/the-right-to-be-forgotten-what-does-it-mean-for-search-engines-and-the-public/
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contain. This persistent digital trail poses significant risks to individual privacy and autonomy.
Information that may have been relevant or appropriate in a specific context can take on new
meanings and implications when viewed through a different lens or at a different point in time.
Outdated or irrelevant personal data can be used to make judgments, decisions, or assumptions
about an individual, potentially leading to adverse consequences in various aspects of their lives,
such as employment, relationships, or social standing. The right to be forgotten, also known as the
right to erasure, is a concept that grants individuals the ability to request the removal or delinking
of personal information from online platforms and search engines under certain circumstances.
It recognizes that individuals should have control over their personal data and the power to limit
the dissemination of information that is inaccurate, irrelevant, or no longer serves a legitimate
purpose. This right aims to strike a balance between an individual's right to privacy and the
public's right to access information. It acknowledges that while the free flow of information is
essential in a democratic society, there are instances where the preservation of personal autonomy
and dignity should take precedence over the perpetual availability of certain types of personal
data.

I1. Methodology:

This comprehensive research article on “The Right to be Forgotten: A Fundamental Human Right
for the Digital Age" is based primarily on doctrinal research, employing a multidisciplinary
approach to examine the subject matter. The methodology involved an extensive review of
various sources beyond solely relying on legal doctrines and jurisprudence. The research process
commenced with a thorough analysis of relevant websites and online resources that provide in-
depth discussions and analyses on the right to be forgotten. These included authoritative websites
of legal experts, privacy advocates, civil society organizations, and technology platforms, offering
diverse perspectives on the topic. Furthermore, government official documents, reports, and policy
papers from various jurisdictions were carefully reviewed and incorporated into the research.
Particular emphasis was placed on examining the European Union's General Data Protection
Regulation (GDPR) and its robust framework for implementing the right to be forgotten within
the EU. In addition to online resources and official documents, the research drew upon a wide
range of academic literature, scholarly articles, and expert analyses from multiple disciplines,
including law, technology, data privacy, and digital ethics. This interdisciplinary approach was
crucial in gaining a comprehensive understanding of the theoretical foundations, historical
context, and various philosophical and ethical considerations surrounding this emerging concept.
To complement the doctrinal sources, relevant case studies, judicial rulings, and legal precedents
were analyzed, with a particular focus on the landmark case of Google Spain v AEPD, which
played a pivotal role in the recognition of the right to be forgotten within the European Union.
Moreover, the research process involved a comparative analysis of the global landscape, exploring
the varying approaches and legal frameworks adopted by different jurisdictions regarding the right
to be forgotten. This cross-border examination highlighted the need for international cooperation,
harmonization of standards, and the development of best practices to ensure consistent and
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effective implementation of this fundamental right. Throughout the research process, a critical and
analytical approach was maintained, allowing for the identification of key challenges, debates, and
controversies surrounding the right to be forgotten. This enabled the development of a nuanced
and balanced perspective, acknowledging the complexities and trade-offs involved in reconciling
individual privacy rights with other fundamental principles, such as freedom of expression and
access to information. The author has followed the American Psychological Association (APA)
citation style for all references and sources used in this article, ensuring proper attribution and
adherence to academic standards.

III. Origins and Legal Foundations:

The concept of the right to be forgotten has its roots in the broader principles of privacy
and data protection, which have been recognized as fundamental human rights in various
international legal instruments and national legislations. However, the specific articulation and
legal recognition of this right arose from the challenges posed by the digital age and the need
to address the potential misuse and abuse of personal data in the online realm. The origins of
the right to be forgotten can be traced back to the early 2000s when legal scholars and privacy
advocates began to raise concerns about the permanence of online data and its implications for
individual privacy. This concept evolved through various legal developments, particularly in
Europe, where it gained recognition. Initially discussed by Spanish legal scholars, the right to be
forgotten was seen as an “atypical assumption" that gradually emerged through Spanish courts
and legislation, drawing from EU Privacy Directive and domestic data protection laws*. While
this right is recognized in Europe, it is not acknowledged in the United States, where courts
have emphasized the importance of free expression over the right to be forgotten®. Various
legal cases and judgments laid the groundwork for the recognition of this right. For instance,
in 2006, the Spanish Data Protection Agency (AEPD) received a complaint from a Spanish
citizen against Google, requesting the removal of links to outdated information about a debt he
had long since paid off®. This case eventually made its way to the European Court of Justice
(ECJ), leading to a landmark ruling in 2014 that established the right to be forgotten within
the European Union. The case of Google Spain v AEPD (Agencia Espaiiola de Proteccion
de Datos) was a pivotal moment in the evolution of the right to be forgotten’. In this case, the
ECJ ruled that individuals have the right to request search engines to remove links to personal
information that is “inadequate, irrelevant or no longer relevant, or excessive" in relation to
the purpose of data processing. The court's decision recognized that an individual's right to
privacy and data protection could, in certain circumstances, override the public's right to access
information. It established that search engines, as data controllers, have a responsibility to

4 Abirl, Sanchex, P, Lipton, D., Jaxqueline, The Right to be Forgotten: Who decides what the world forgets. Retrieved from :
https://uknowledge.uky.edu/cgi/viewcontent.cgi?article=1074&context=klj

5 Hudson Jr., D. L. (n.d.). Right to be forgotten. The First Amendment Encyclopedia. Retrieved from https:/firstamendment.
mtsu.edu/article/right-to-be-forgotten/

6 Google. (n.d.). Right to Be Forgotten request form. Retrieved from https://reportcontent.google.com/forms/rtbf

7 Electronic Privacy Information Center. (n.d.). Right to be Forgotten. Retrieved from https://archive.epic.org/privacy/right-to-
be-forgotten
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evaluate requests for delinking personal data and to strike a fair balance between individual
privacy rights and the public interest. This ruling had far-reaching implications, not only within
the European Union but also globally, as it set a precedent for other jurisdictions to consider
and adopt similar principles regarding the right to be forgotten. While the European Union
has been a trailblazer in data protection and the right to be forgotten, other jurisdictions have
also recognized and implemented similar principles, albeit with varying interpretations and
approaches. In 2015, the Russian Federation adopted the "Right to be forgotten" law, granting
individuals the right to request the removal of search engine links to inaccurate or irrelevant
personal information®. Similarly, in India in the case of Puttaswamy v. Union of Indial6, the
Supreme Court recognized the ‘Right to be forgotten' as part of the Right to life under Article
21°. However, the interpretation and implementation of this right have not been uniform across
different jurisdictions. The global landscape of the right to be forgotten remains a patchwork
of varying legal frameworks and interpretations, reflecting the complex interplay between
individual privacy rights, freedom of expression, and the preservation of public interest
information.

IV. The EU's General Data Protection Regulation (GDPR):

The European Union's General Data Protection Regulation (GDPR) stands as a landmark legal
framework that has firmly established the right to be forgotten as a fundamental principle within
the EU's jurisdiction. Adopted in 2016 and enforceable since 2018, the GDPR has set a new
standard for data protection and privacy rights, with far-reaching implications for individuals,
businesses, and online platforms operating within the EU or handling the personal data of
EU citizens. The right to privacy is part of the 1950 European Convention on Human Rights,
which states, "Everyone has the right to respect for his private and family life, his home and his
correspondence." From this basis, the European Union has sought to ensure the protection of
this right through legislation. As technology progressed and the Internet was invented, the EU
recognized the need for modern protections. So in 1995 it passed the European Data Protection
Directive, establishing minimum data privacy and security standards, upon which each member
state based its own implementing law. But already the Internet was morphing into the data
Hoover it is today. In 1994, the first banner ad appeared online. In 2000, a majority of financial
institutions offered online banking. In 2006, Facebook opened to the public. In 2011, a Google
user sued the company for scanning her emails. Two months after that, Europe's data protection
authority declared the EU needed “a comprehensive approach on personal data protection" and
work began to update the 1995 directive. The GDPR entered into force in 2016 after passing
European Parliament, and as of May 25, 2018, all organizations were required to be compliant'®.
The GDPR is a comprehensive regulation that governs the collection, processing, and storage
of personal data within the European Union. It aims to strengthen individuals' control over

8 Russia signs controversial “Right to Be Forgotten" bill into law. Data Protection Report. Retrieved from https:/www.
dataprotectionreport.com/2015/07/russia-signs-controversial-right-to-be-forgotten-bill-into-law/

9 Manupatra. (n.d.). Right to be forgotten. Retrieved from https://articles.manupatra.com/article-details/Right-to-be-forgotten

10 GDPR.EU. (n.d.). What is GDPR? Retrieved from https://gdpr.eu/what-is-gdpr/
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theirpersonal information and ensure that organizations handle data in a transparent, secure, and
accountable manner. One of the core principles of the GDPR is the recognition of data protection
as a fundamental human right. The regulation emphasizes the importance of individual consent,
purpose limitation, data minimization, and accountability when processing personal data.

Provisions on the Right to be forgotten:

The GDPR enshrines the right to be forgotten, also known as the right to erasure, as a key
element of its data protection framework. Article 17 of the regulation grants individuals the right
to request the erasure of their personal data from data controllers under certain circumstances,
including:

o When the personal data is no longer necessary for the purposes for which it was
collected or processed.

o When the individual withdraws their consent for the processing of their personal data.

o When the personal data has been unlawfully processed.

o When the personal data must be erased to comply with a legal obligation under EU

law or the law of a Member State.

The GDPR also obliges data controllers to take reasonable steps to inform other controllers or
processors processing the personal data about the erasure request, ensuring that the individual's
right to be forgotten is respected across multiple platforms and systems. The GDPR establishes
strict rules and mechanisms for the implementation and enforcement of the right to be forgotten.
Data controllers are required to have clear and transparent procedures in place to handle
erasure requests from individuals. They must also ensure that personal data is securely deleted
or anonymized when requested, taking into account the available technology and the cost of
implementation. Moreover, the GDPR empowers data protection authorities in each Member
State to monitor compliance and impose significant fines and penalties for violations. These fines
can reach up to €20 million or 4% of a company's global annual revenue, whichever is higher,
emphasizing the EU's commitment to ensuring the effective implementation of the right to be
forgotten and other data protection principles''. The GDPR has set a global benchmark for data
protection and privacy regulations, influencing and shaping legislation in other jurisdictions. Its
comprehensive provisions on the right to be forgotten have provided a robust legal foundation for
individuals to assert control over their personal data and demand accountability from organizations
handling their information.

V. Reconciling Privacy and Free Expression:

While the right to be forgotten aims to protect individual privacy and data protection, its
implementation has raised concerns about potential conflicts with the fundamental principles
of freedom of expression and the public's right to access information. Striking the appropriate

11 GDPR-info.eu. (n.d.). Article 17 GDPR — Right to erasure (‘right to be forgotten'). Retrieved from https://gdpr-info.eu/art-17-
gdpr/
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balance between these competing rights and interests has been a subject of intense debate and
scrutiny, requiring careful consideration and nuanced approaches.

a. Balancing Individual Privacy and Free Speech:

The inherent tension between individual privacy and freedom of expression lies at the heart of the
debate surrounding the right to be forgotten. On one hand, individuals have a legitimate expectation
of privacy and control over their personal data, particularly when it comes to information that is
no longer relevant, accurate, or serves a legitimate purpose. On the other hand, the free flow
of information and the ability to access and disseminate information are essential pillars of a
democratic society and the freedom of expression enshrined in various human rights instruments.
This tension raises complex questions about where to draw the line and how to balance these
competing rights. While the right to be forgotten aims to protect individuals from the perpetual
availability of personal data that may harm their reputation or privacy, there is a risk that overly
broad or unchecked applications of this right could lead to censorship, the erasure of historical
records, and the suppression of information that may be in the public interest.

b. Public Interest Considerations and Exceptions:

To address these concerns, legal frameworks and judicial interpretations have recognized the need
for exceptions and limitations to the right to be forgotten when there is a legitimate public interest
at stake. These exceptions often revolve around the following considerations:

o Freedom of expression and information: The right to be forgotten may be limited
when it conflicts with the fundamental rights of freedom of expression and the
dissemination of information in the public interest, such as news reporting, academic
research, or artistic expression.

o Public figures and public interests: Individuals who hold positions of public trust
or prominence, such as politicians, celebrities, or public figures, may face higher
thresholds for the removal of personal information due to the heightened public
interest in their activities and conduct.

o Historical significance: Information that has significant historical value or
contributes to the preservation of collective memory may be exempt from erasure
requests to protect the integrity of historical records and ensure access to information
for research and educational purposes.

o Legal obligations: In some cases, the retention of personal data may be necessary
to comply with legal obligations, such as law enforcement investigations, legal
proceedings, or regulatory requirements.

These public interest considerations and exceptions aim to strike a balance between individual
privacy rights and the broader societal interests in preserving freedom of expression, access to
information, and the preservation of historical records.
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c. Legal Analysis:

Various legal cases and judicial rulings have grappled with the intricate task of reconciling privacy and
freedom of expression in the context of the right to be forgotten. These cases offer valuable insights
into the nuanced considerations and legal analyses involved in striking the appropriate balance. For
example, in the landmark case of Google Spain v AEPD, the European Court of Justice recognized
that the right to be forgotten is not absolute and must be balanced against other fundamental rights,
such as freedom of expression and information'>. The court emphasized that a fair balance should
be struck between the legitimate interests of the individual and the public's interest in accessing
information, particularly when the information relates to public figures or matters of public concern.
These and other legal precedents highlight the complex interplay between individual privacy rights
and freedom of expression, emphasizing the need for a nuanced and contextual approach that weighs
the specific circumstances and societal implications of each case.

VI. Implementation Obstacles and Challenges:

While the legal frameworks and principles surrounding the right to be forgotten have been
established, the practical implementation of this right has faced numerous obstacles and challenges.
These challenges stem from the complexities of the digital landscape, the sheer volume of data
involved, and the intricate balancing act required to reconcile competing interests and rights.

a. Technological and Operational Hurdles:

One of the most significant challenges in implementing the right to be forgotten lies in the
technological and operational hurdles faced by online platforms, search engines, and data
controllers. The sheer volume of data involved and the intricacies of data storage, retrieval,
and processing systems pose formidable obstacles. Online platforms and search engines must
develop robust mechanisms to identify, verify, and act upon legitimate requests for data removal
or delinking. This process involves complex algorithms, data indexing techniques, and the ability
to distinguish between different types of personal data and contexts. Furthermore, the effective
implementation of the right to be forgotten may require the development of new technologies
and systems for securely and permanently deleting or anonymizing personal data across multiple
platforms, databases, and caching systems. This can be a resource-intensive endeavor, especially
for smaller organizations or those with legacy data systems.

b. Territorial and Jurisdictional Issues:

Another significant challenge arises from the territorial and jurisdictional limitations of the right
to be forgotten. While legal frameworks like the GDPR apply within the European Union, their
extraterritorial reach is limited, creating potential inconsistencies and conflicts across different
jurisdictions. Online platforms and search engines may comply with data erasure requests within
the EU but continue to display the same information in other jurisdictions where different legal

frameworks or interpretations apply. This inconsistency raises questions about the effectiveness

12 Carter-Ruck. (n.d.). Google v Spain: EU backs right to be forgotten. Retrieved from https://www.carter-ruck.com/blog/google-
v-spain-eu-backs-right-to-be-forgotten/
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and enforcement of the right to be forgotten on a global scale, as personal data can still be accessed
and disseminated elsewhere. Additionally, the cross-border flow of data and the decentralized
nature of the internet add further complexities, making it difficult to ensure the complete removal
or delinking of personal information from all potential sources and platforms worldwide.

c. Assessing Data Relevance for Removal:

A crucial aspect of implementing the right to be forgotten is determining what constitutes
“irrelevant’®, " “outdated', " or “excessive!*" personal data that should be subject to removal
or delinking. This assessment often involves subjective and contextual considerations, making
it challenging to establish clear and consistent criteria. Data controllers must carefully evaluate
the specific circumstances of each request, weighing factors such as the nature and sensitivity of
the personal data, the purpose for which it was collected, the potential impact on the individual's
privacy and reputation, and the public interest considerations outlined in legal frameworks and
judicial interpretations. This evaluation process can be complex and resource-intensive, requiring
specialized expertise and careful consideration of the nuances and implications of each case.
Inconsistencies or oversights in this assessment process could lead to either an overreach in
data removal, potentially infringing on freedom of expression and access to information, or an
underreach, failing to adequately protect individuals' privacy rights.

VII. Responsibilities of Online Platforms:
a. Compliance with Removal Requests:

A fundamental responsibility of online platforms and search engines is to establish and maintain
robust mechanisms for handling and processing requests for dataremoval or delinking inaccordance
with the legal frameworks and principles governing the right to be forgotten. These mechanisms
should include clear and transparent procedures for individuals to submit requests, as well as
dedicated teams or personnel responsible for evaluating the legitimacy and merits of each request.
Platforms must ensure that these processes are efficient, responsive, and adhere to theprescribed
timelines for data erasure or delinking outlined in applicable regulations. Furthermore, online
platforms and search engines must implement technical measures to effectively remove or delist
personal data from their systems, databases, and search indexes when a legitimate request is
approved. This may involve deploying advanced algorithms, data scrubbing techniques, and
robust caching and indexing protocols to ensure the comprehensive removal of targeted personal
data across all relevant platforms and services.

13 Trrelevant refers to personal information that has no connection to someone's current life or situation. Think of it as details
that are not useful for understanding who they are today. Examples include outdated contact information, past hobbies you no
longer pursue, or irrelevant details collected during online interactions.

14 Outdated means personal information that was once accurate but is no longer current. It reflects a past situation and doesn't
accurately portray the present. This could be expunged criminal records, financial information about settled debts, or old news
articles.

15 Excessive refers to an unnecessary amount of personal data collected or stored. It's information that goes beyond what's truly
needed for a specific purpose. Examples include extensive location tracking data, detailed information collected that's not
required for transactions, or large data sets with minimal user control over collection.
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b. Transparent and Fair Procedures:

Transparency and fairness are essential principles that must guide the processes and procedures
adopted by online platforms and data controllers in handling requests related to the right to be
forgotten. These entities have a responsibility to provide clear and accessible information to
individuals regarding their data protection rights, the processes for submitting requests, and the
criteria used for evaluating and deciding upon such requests. Online platforms should establish
well-defined and publicly available policies outlining their approach to data removal requests,
including the specific circumstances under which personal data may be eligible for erasure or
delinking. These policies should be regularly reviewed and updated to reflect evolving legal
interpretations, technological advancements, and best practices in the field of data protection.
Additionally, online platforms must ensure that their decision-making processes are fair, impartial,
and free from bias or undue influence. Individuals should have the right to appeal decisions and
seek recourse through established mechanisms, such as independent review boards or regulatory
authorities, in cases where they believe their requests have been improperly denied or handled.

c. Debates and Controversies:

The responsibilities and actions of online platforms concerning the right to be forgotten have
been the subject of ongoing debates and controversies. Critics have raised concerns about the
potential for censorship, the suppression of information, and the erosion of freedom of expression
if online platforms wield excessive power in determining what information should be removed
or delisted. There have been instances where online platforms have faced criticism for either
being too restrictive in their interpretation of the right to be forgotten, leading to the removal of
information deemed to be in the public interest, or conversely, for being too lenient and failing
to adequately protect individuals' privacy rights. These debates highlight the need for ongoing
dialogue, transparency, and accountability mechanisms to ensure that online platforms strike the
appropriate balance between respecting individual privacy rights and upholding the principles of
freedom of expression and access to information.

VIII. Global Landscape and Cross-Border Considerations:

The implementation and enforcement of the right to be forgotten have been shaped by a diverse
and evolving global landscape, with varying approaches and interpretations across different
jurisdictions. As personal data transcends geographical borders in the digital age, cross-border
considerations and the need for international cooperation have become increasingly critical in
addressing the complexities surrounding this fundamental right.

a. Varying Approaches Across Countries:

While the European Union has been a pioneer in establishing the right to be forgotten through the
GDPR, other regions and countries have adopted different stances and legal frameworks regarding
this issue. The United States, for instance, has been more cautious in embracing the right to be
forgotten, citing concerns over potential conflicts with the First Amendment and the principles
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of free speech and freedom of expression'®. In contrast, countries like Russia, Brazil, and several
Asian nations like India have implemented varying degrees of data protection regulations that
incorporate elements of the right to be forgotten, though their interpretations and enforcement
mechanisms may differ from the EU's approach. This patchwork of varying legal frameworks
and interpretations has created challenges for multinational organizations and online platforms
that operate across multiple jurisdictions. They must navigate a complex web of compliance
requirements, potentially leading to inconsistencies in the application of the right to be forgotten
and the treatment of personal data across different regions.

b. Need for International Cooperation:

The cross-border nature of personal data flows and the global reach of online platforms and
services highlight the need for greater international cooperation and harmonization of legal
frameworks related to the right to be forgotten. As individuals' personal data can be accessed,
processed, and stored across multiple jurisdictions, a fragmented and inconsistent approach to
data protection and privacy rights can undermine the effectiveness of these rights and create legal
uncertainties for both individuals and businesses. International cooperation efforts should focus
on developing common principles, standards, and best practices for the implementation of the
right to be forgotten. This could involve the establishment of multilateral agreements, treaties,
or frameworks that facilitate cross-border data protection and enable the consistent application
of privacy rights across different jurisdictions. Furthermore, international cooperation can foster
the sharing of best practices, technological solutions, and regulatory approaches among nations,
enabling a more coordinated and effective response to the challenges posed by the digital age and
the protection of personal data.

¢. Impact on Businesses and Data Flows:

The global landscape of the right to be forgotten and the varying legal frameworks across different
jurisdictions have significant implications for businesses and the flow of data across borders.
Multinational organizations must navigate a complex web of compliance requirements, potentially
leading to increased operational costs, legal risks, and barriers to cross-border data transfers.
Companies operating in multiple jurisdictions may face situations where they are required to
comply with conflicting legal obligations or interpretations of the right to be forgotten. For instance,
a company may be required to remove personal data from its systems in one jurisdiction while
being obligated to retain the same data in another jurisdiction due to different legal requirements
or interpretations. These challenges can create significant uncertainties and risks for businesses,
potentially hindering innovation, limiting access to global markets, and disrupting the free flow
of data across borders. To mitigate these risks, businesses must implement robust data governance
frameworks, seek legal counsel, and stay informed about the evolving legal landscapes in the
jurisdictions where they operate. Moreover, the impact on cross-border data flows and the potential
for fragmentation of the digital ecosystem highlight the need for international cooperation and the

16 University of Washington. (n.d.). The right to be forgotten: coming to america? Retrieved from https://digitalcommons.law.
uw.edu/wlr/vol93/iss1/5/
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development of harmonized legal frameworks that strike a balance between protecting individual
privacy rights and enabling the responsible and secure flow of data across borders.

IX. Case Studies'”:

There have been several notable cases related to the right to be forgotten in different countries,
each with its own outcomes and implications:

a)

b)

Google Spain SL and Google Inc. v. Spanish Data Protection Agency and Mario
Costeja Gonzalez (2014): This case involved a Spanish citizen who requested that
Google remove links to an old newspaper article that contained information about
a debt he had settled years ago. The Spanish Data Protection Agency rejected the
request, but the European Court of Justice ruled in favor of Costeja Gonzalez, stating
that individuals have the right to request the removal of search engine links that are
“inadequate, irrelevant or no longer relevant, or excessive." The court also held that
search engines are responsible for the processing of personal data and must remove
links when requested, unless there are overriding reasons for them not to do so. The
outcome of this case had significant implications for individuals' right to privacy and
the responsibilities of search engines. It established that individuals have the right to
request the removal of search engine links that contain outdated or irrelevant personal
information, and that search engines have a duty to process personal data responsibly
and respect individuals' privacy rights.

Max Mosley v. Google LLC (2018): Max Mosley, the former president of the Fédération
Internationale de I'Automobile (FIA), requested that Google remove links to news articles
that contained allegations about his private life. Mosley argued that the articles contained
inaccurate information and were no longer relevant. However, the UK High Court ruled
against Mosley, stating that the articles were of public interest and that the right to freedom
of expression outweighed Mosley's right to privacy. The outcome of this case highlighted
the challenges of balancing privacy and freedom of expression. While individuals have the
right to request the removal of links that contain outdated or inaccurate information, this
right may be limited by the public interest in the information.

Google LLC v. CNIL (2019): In this case, the French data protection authority, the
Commission Nationale de I'Informatique et des Libertés (CNIL), fined Google for failing
to comply with the right to be forgotten. The CNIL argued that Google had not applied the
right to be forgotten globally, but had only removed links from search engine results in
the EU. Google argued that applying the right to be forgotten globally would violate the
principle of freedom of expression. The outcome of this case demonstrated the challenges
of applying the right to be forgotten globally. While individuals have the right to request the
removal of links from search engine results, this right may conflict with the right to freedom

17

Chaudhary, N. (2022). The right to be forgotten in Nepal: Balancing the individuals' right to privacy and freedom of expression.
In Nepal Bar Council Journal, p. 123.
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of expression, and may be difficult to enforce globally. Overall, these cases demonstrate the
complexities and challenges of balancing privacy and freedom of expression, and the need
for a comprehensive legal framework that addresses these challenges in a fair and effective
manner. In Nepal there is no any notable cases which can relate which right to be forgotten,
as there is no any draft bill of right to be forgotten.

X. Forging a Balanced Approach:

Navigating the complexities surrounding the right to be forgotten requires a nuanced and balanced
approach that thoughtfully weighs the legitimate interests and rights of all stakeholders involved.
This includes individuals seeking to protect their privacy, online platforms and businesses
responsible for data processing, governments and regulatory bodies, and society as a whole.

a) Principles for Effective Implementation:

To effectively implement the right to be forgotten and strike the appropriate balance between
competing interests, several key principles should be adhered to:

° Proportionality: The application of the right to be forgotten should be proportionate to
the legitimate aims and purposes it seeks to achieve. Decisions regarding data removal or
delinking should be based on a careful weighing of the individual's privacy rights against
other fundamental rights and public interests.

o Transparency and Accountability: Online platforms, data controllers, and regulatory
bodies should operate with transparency and accountability, providing clear and accessible
information about their processes, criteria, and decision-making mechanisms related to the
right to be forgotten.

o Due Process and Appeals: Individuals should have access to fair and impartial procedures
for submitting and appealing requests related to the right to be forgotten. Robust mechanisms
for independent review and redress should be established to ensure the protection of
individual rights and the resolution of disputes.

o Context and Relevance: The assessment of personal data relevance and the determination
of what constitutes “excessive" or “outdated" information should be based on a contextual
analysis that considers the specific circumstances, purposes, and potential impacts of the
data in question.

o International Cooperation: Given the global nature of the digital ecosystem and cross-
border data flows, international cooperation and the harmonization of legal frameworks are
crucial for ensuring the consistent and effective implementation of the right to be forgotten
across jurisdictions.

b) Safeguarding Free Speech and Public Interest:

While upholding the right to be forgotten, it is imperative to safeguard the fundamental principles
of freedom of expression and the dissemination of information that serves the public interest.
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This can be achieved through carefully crafted exceptions and limitations that strike a balance
between individual privacy rights and the broader societal interests in accessing and preserving
information.

Such exceptions may include, but are not limited to:

Freedom of expression and journalism: Exemptions for news reporting, academic
research, and artistic expression that serve the public interest and contribute to the free
flow of information and ideas.

Public figures and matters of public concern: Higher thresholds for the removal of
personal data related to public figures or matters of significant public interest, ensuring that
information vital to public discourse and accountability is preserved.

Historical and archival records: Protections for data and information that hold significant
historical or cultural value, enabling the preservation of collective memory and ensuring
access to historical records for research and educational purposes.

Legal and regulatory requirements: Provisions that allow for the retention of personal
data when necessary for compliance with legal obligations, law enforcement investigations,
or regulatory requirements in the public interest.

¢) Promoting Transparency and Accountability:

Fostering transparency and accountability mechanisms is crucial for ensuring the fair and balanced
implementation of the right to be forgotten. This can be achieved through:

Public Reporting and Audits: Online platforms, data controllers, and regulatory bodies
should regularly publish reports and undergo independent audits to provide insights into
their processes, decisions, and the overall impact of the right to be forgotten on individual
privacy and public interests.

Multi-stakeholder Engagement: Ongoing dialogue and engagement with various
stakeholders, including civil society organizations, privacy advocates, industry
representatives, legal experts, and government agencies, can help shape policies and best
practices that balance competing rights and interests.

Independent Oversight: The establishment of independent oversight bodies or review
boards can help ensure impartial and objective decision-making processes, providing a
check on potential abuses or overreaches in the application of the right to be forgotten.

Public Awareness and Education: Efforts should be made to raise public awareness and
promote education about the right to be forgotten, its implications, and the processes for
exercising and protecting individual privacy rights in the digital age.

By adhering to these principles and promoting transparency and accountability, stakeholders
can work towards a balanced and effective implementation of the right to be forgotten, one that
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respects individual privacy while upholding fundamental rights and serving the broader public
interest.

XI. Fundamental Human right for Digital Age:

The advent of the digital age has brought about unprecedented transformations in the way we
live, work, and interact with the world around us. The ubiquity of the internet, social media
platforms, and online services has revolutionized global connectivity, information sharing, and
access to knowledge. However, this unprecedented technological progress has also given rise
to new challenges and risks, particularly in the realm of individual privacy and data protection.
In this digital landscape, where personal data is constantly generated, shared, and stored online,
the right to be forgotten has emerged as a fundamental human right — a vital safeguard against
the potential misuse and abuse of personal information, and a bulwark against the erosion of
individual autonomy and dignity.

The Erosion of Privacy in the Digital Age:

The digital age has ushered in an era of unparalleled data collection and dissemination. Every
online interaction, social media post, and digital footprint contributes to the vast repository
of personal information that exists on the internet. This data trail, once created, can persist
indefinitely, leaving individuals vulnerable to potential privacy violations, reputational harm, and
the misuse of their personal information. The persistence of online data poses significant risks
to individual autonomy and self-determination. Outdated or irrelevant personal information can
be used to make judgments, decisions, or assumptions about an individual, potentially leading
to adverse consequences in various aspects of their lives, such as employment, relationships, or
social standing.

Reclaiming Control and Autonomy:

The right to be forgotten empowers individuals to reclaim control over their personal narratives
and digital identities. By providing a legal framework for individuals to request the removal
or delinking of personal information from online platforms and search engines, this right
acknowledges the importance of personal autonomy and the need to protect individuals from
the perpetual exposure of their personal data. This fundamental right recognizes that individuals
should have the ability to shape their digital identities and narratives without being indefinitely
tethered to information that may be inaccurate, irrelevant, or no longer serves a legitimate purpose.
It represents a bulwark against the potential harms of perpetual online exposure and a affirmation
of an individual's right to privacy and self-determination in the digital age.

Balancing Competing Rights and Interests:

While the right to be forgotten is a vital component of individual privacy and data protection, its
implementation requires a careful balancing of competing rights and interests. It must coexist
alongside the fundamental principles of freedom of expression, access to information, and the
preservation of information that serves the public interest. This delicate balance necessitates

National Human Rights Commission Nepal S}




a nuanced and contextual approach, where the legitimate interests of individuals, businesses,
governments, and society as a whole are thoughtfully weighed and reconciled. It requires ongoing
dialogue, legal interpretation, and the development of transparent and accountable processes to
ensure that the right to be forgotten is enforced in a manner that respects the broader societal
interests and democratic values.

Fostering Trust and Confidence in the Digital Ecosystem:

By enshrining the right to be forgotten as a fundamental human right and implementing robust data
protection measures, societies can foster trust and confidence in the digital ecosystem. Individuals
will be empowered to engage with online platforms and services without the fear of perpetual
exposure or the misuse of their personal information. This trust and confidence are essential for
promoting responsible digital citizenship, fostering innovation, and unlocking the full potential of
digital technologies. When individuals feel secure in the knowledge that their privacy rights are
protected, they are more likely to embrace new technologies and participate in the digital economy,
driving economic growth and societal progress. As we navigate the complexities of the digital age,
the recognition and enforcement of the right to be forgotten as a fundamental human right is not
merely a legal obligation but a moral imperative. It represents a commitment to upholding the core
values of human dignity, autonomy, and self-determination in an era defined by the proliferation
of personal data and the erosion of traditional boundaries of privacy. By enshrining this right and
implementing it in a balanced and responsible manner, societies can nurture a digital ecosystem
that respects individual privacy while fostering innovation, economic growth, and the free flow of
information. It is a testament to our collective commitment to protecting the fundamental rights
and freedoms that define our shared humanity, even as we embrace the transformative potential
of technological progress.

XII. Importance of Right to be Forgotten in the context of Nepal:

While the right to be forgotten has gained significant traction and legal recognition in various
parts of the world, its implementation and enforcement in the context of Nepal present unique
challenges and opportunities. Nepal, as a developing nation with a rapidly growing digital
landscape, faces the dual challenge of protecting individual privacy rights while also fostering
technological advancements and economic growth. The proliferation of internet access, social
media platforms, and online services has increased the potential for personal data misuse and
privacy violations, underscoring the need for robust data protection measures. One of the key
challenges in implementing the right to be forgotten in Nepal is the lack of a comprehensive
legal framework specifically addressing this issue. While the Constitution of Nepal recognizes the
right to privacy as a fundamental right, there are no specific provisions or regulations dedicated
to the protection of personal data in the digital realm or the right to be forgotten. This legal
vacuum creates uncertainties for individuals seeking to exercise their right to privacy and control
over their personal information online. It also poses challenges for businesses and organizations
operating in Nepal, as they lack clear guidelines and compliance requirements regarding data
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protection and the handling of personal data. To address this gap, Nepal should consider adopting
a comprehensive data protection law that enshrines the right to be forgotten and aligns with
international best practices and standards. Such a law should balance the protection of individual
privacy rights with the need to promote innovation, foster economic growth, and ensure the free
flow of information in the public interest. In addition to legal reforms, the implementation of
the right to be forgotten in Nepal requires capacity building and awareness-raising efforts. This
includes educating individuals about their digital rights and the importance of responsible data
management, as well as providing training and resources to businesses, government agencies,
and other stakeholders to ensure compliance with data protection principles. Furthermore,
Nepal should actively engage in international cooperation and knowledge-sharing initiatives
to learn from the experiences and best practices of other countries that have implemented the
right to be forgotten. This could involve participating in regional or global forums, collaborating
with international organizations, and leveraging resources and expertise from more advanced
jurisdictions. By proactively addressing the challenges and embracing the right to be forgotten,
Nepal can position itself as a leader in data protection and individual privacy rights within the
South Asian region. This not only strengthens the fundamental rights of its citizens but also
fosters trust and confidence in the country's digital ecosystem, facilitating economic growth and
technological advancement while upholding core human rights principles.

XIII. Conclusion:

The right to be forgotten represents a fundamental human right in the digital age, a cornerstone
of individual privacy and autonomy in an era defined by the ubiquity of personal data and the
persistence of digital footprints. As technology continues to reshape the boundaries of personal
privacy, this right has emerged as a critical safeguard, granting individuals the power to reclaim
control over their personal narratives and shield themselves from the potential harms of
perpetual online exposure. Throughout this comprehensive article, we have explored the intricate
complexities surrounding the implementation and enforcement of the right to be forgotten. From
its origins and legal foundations to the landmark frameworks like the EU's GDPR, we have
witnessed the evolution of this principle and its ascent to global recognition as a vital component
of data protection and privacy rights. However, the path towards realizing this fundamental
right is not without its challenges. We have delved into the inherent tensions between individual
privacy and the principles of free speech and public interest, underscoring the need for a nuanced
and contextual approach that carefully weighs competing rights and societal implications. The
article has highlighted the technological, operational, and jurisdictional hurdles that online
platforms, data controllers, and regulatory bodies must navigate to ensure effective and consistent
implementation of the right to be forgotten. Furthermore, we have examined the global landscape
and cross-border considerations, recognizing the need for international cooperation, regulatory
harmonization, and the development of common standards and best practices. Only through
concerted efforts and a shared commitment to upholding individual privacy rights can we truly
realize the full potential of the right to be forgotten in an interconnected digital world. As we
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look towards the future, emerging technologies, evolving legal frameworks, and shifting societal
attitudes will undoubtedly shape the trajectory of this fundamental right. It is imperative that we
remain vigilant, adaptive, and proactive in addressing the challenges that lie ahead. This includes
fostering transparency, accountability, and ongoing dialogue among all stakeholders, as well as
promoting public awareness and education about the significance of the right to be forgotten and
its implications for individual autonomy and digital citizenship. Ultimately, the realization of the
right to be forgotten is not merely a legal or technological endeavor; it is a profound affirmation
of human dignity in the digital age. By upholding this right, we acknowledge the inherent value
of individual privacy, personal narratives, and the ability to shape one's digital identity free from
the constraints of perpetual exposure and potential misuse of personal data. As we navigate the
ever-evolving digital landscape, let us remain steadfast in our commitment to protecting this
fundamental human right, striking the delicate balance between individual privacy, freedom
of expression, and the preservation of information that serves the greater public interest. Only
through a thoughtful and inclusive approach can we truly harness the transformative potential of
digital technologies while safeguarding the core values that define our humanity.
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The Human Rights Challenges of Migrant Workers
from the Karnali Region, Nepal in India's Informal

UnsKkilled Sector
Man Bahadur Karki

Abstract

There is an open border between the two countries which allows for both nationals to travel
freely to the other country and to live and work. A significant number of Nepali migrant workers
from Karnali region joins India's informal unskilled work sector every year, which includes
domestic work, agriculture, security guard, and small-scale hotels and manufacturing. The
legal and policy frameworks in India and Nepal related to the human rights of migrant
workers in this sector are inadequate to protect their rights. In such context, this research
aims to investigate the human rights challenges faced by Nepali migrant workers from the
Karnali region in India's informal unskilled sector and identify potential solutions to address
these challenges. The study is based on in-depth interviews with returnee migrant workers
from India and other local key informants, such as community leaders, government officials,
and civil society representatives, to gain insight into the human rights challenges faced by
Nepali migrant workers in the sector. The Nepali migrant workers in India's informal unskilled
sector often face a range of human rights challenges in their work, including low wages, poor
working conditions, discriminations, and exploitation.

Keywords: Nepali Migrant Workers, Karnali Region, Human Rights Challenges, Informal
Unskilled Sector

1. Background

There is an open border between the two countries which allows for both nationals to travel freely
to the other country and to live and work. Significant numbers of Nepali migrant workers go to
work in India's informal unskilled sector every year, which includes domestic work, agriculture,
and small-scale manufacturing'. Migration from Nepal to India has been a historical reality.
Nepalese people started migrating to India after the Treaty of Sugauli in 18162, Traditionally,
Nepali have worked for the Indian state, both as part of its famed Gorkha regiments and the civil
service; in the private sector as security guards; as domestic workers; and as manual labourers
in mines, tea estates and dairy farms’. Recently, there have also been the twin phenomena of
many student migrants from Nepal to India and of second-generation Nepali migrants in India
taking up various white-collar professions there*. The International Organization for Migration
(IOM) conducted a study on the socio-economic and financial profile of migrants to India. The
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findings stressed issues of seasonal and long-term migrants to India particularly relating to lack
of data, vulnerability of workers employed in the informal sector, and problems relating to
remittance transfers and lack of social security coverage®. Nepali is working in India have been
contributing substantially to the subsistence of their families back home. But it is not only because
of remittances that Nepali migration to India is of significance. Various studies have shown that
men practise unsafe sex while working in Indian cities and often become infected with sexually
transmitted diseases which they pass on to their partners back home. Similarly, Nepali women
and children are trafficked to Indian brothels, circuses, and mines. Prospective migrant workers
to third countries also use India as a transit to reach their destinations, in breach of Nepal's laws
regulating foreign employment.

The Karnali region in Nepal, originally comprising five districts in the western part of the country
and now 10 districts as part of Karnali province after the state reconstruction through new
constitution in 2017, has long been one of the poorest and most underdeveloped areas of Nepal’.
The region has traditionally relied on agriculture as the primary source of income, but with limited
arable land, the agricultural sector has been unable to support the growing population®. As a result,
many people from the Karnali region have migrated to other parts of Nepal and India in search of
work. The migration of workers from Karnali to Indian cities, particularly to cities in the states
of Punjab, Haryana, and Delhi, has been a major phenomenon for several decades. According to
a study conducted by the International Labour Organization (ILO) in 2012 which was published
in 2014, an estimated 50, 000 to 100, 000 people from the Karnali region were working in the
informal sectors of Indian cities’. These workers are mostly engaged in construction, domestic
work, and manual labour jobs, and are often employed through informal channels, without any
formal contracts or social security benefits. According to a report by the Nepali Ministry of
Labour, Employment, and Social Security, an estimated 700, 000 Nepali citizens go to India for
work every year'’. However, specific data for the number of people from Karnali region who go to
India for work every year is not readily available. A study conducted by the Centre for the Study
of Labour and Mobility (CESLAM) in 2016 found that out of the total migrant workers from
Nepal to India, around 38% were from the western region of Nepal, which includes Karnali'!. Tt is
important to note that the actual number of Nepali migrant workers in India is likely higher than
official estimates, as many workers migrate through informal channels without going through
government registration processes. The formal government registration process is available for
migrant workers in Nepal through the Department of Labour. The workers travelling to Middle
East and other countries go through the government registration process. In case of Nepal-India,
there is no such process at the border to register people moving across on either side. So, we only
have estimates, no one really knows the exact number of Nepalis in India and vice versa. As per
recent evidence, the nearly 8 million Nepalese citizens live and work in India'>.

In such background context, this research focuses to assess the human rights challenges faced by
Nepali migrant workers from the Karnali region in India's informal unskilled sector. The specific
research question of this study is: “What are the human rights challenges faced by Nepali migrant
workers from the Karnali region in India's informal unskilled sector?"
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2. Methodology

The study used an exploratory research design and qualitative data collection and analysis
techniques. The researcher conducted field work in Jajarkot, Dailekh, Kalikot and Surkhet districts
in Karnali Province between 5 February 2023 and 24 March 2023.

At first, the researcher analysed legal and policy frameworks in India and Nepal related to the
human rights of migrant workers in the sector in the months of December (2022) and January
(2023). In the first week of the February (2023), the researcher visited government agencies
based in Surkhet, province headquarter of Karnali province. The researcher also contacted local
stakeholders via telephones for the preparation of the primary data collection. From 5 to 19
February 2023, the researcher conducted in-depth interviews with returnee migrant workers and
other local stakeholders in Surkhet. The researcher visited Kalikot on 20 February — 5 March and
Jajarkot on 6-18 March 2023. The last week of fieldwork was spent again in Surkhet (19-24 March
2023). The empirical data for this study was generated mostly from the qualitative research which
involved in-depth interviews with 15 Nepali migrant workers from the Karnali region and 10 key
informants, such as community leaders, government officials, and civil society representatives to
gather data on their socio-economic characteristics and experiences of human rights challenges.
The researcher spent most of the time in identifying the returnee-migrant workers from Indian
cities, establishing relationship with them, taking their consent, having informal conversation
at first, and conducting in-depth interviews. The process was very time consuming and only
altogether 25 people were interviewed during the 42 days long field work.

The data collected from interviews were first compiled together and transcribed along with
translation into English from Nepali. As a qualitative data analysis standard, emergent codes were
applied. The data are analysed through domain analysis and narrative analysis methods. A high
ethical standard and safeguarding norm are applied to protect the respondents. The identities of
the respondents are kept confidential in this publication to safeguard them.

3. Literature Review

The issues of cross border workers between Nepal and India are under studied. Most of the
literatures discuss challenges faced by Nepali migrant workers in India, including low wages,
poor working conditions, and exploitation. Some literatures also touch upon the legal and policy
frameworks in India and Nepal related to the human rights of migrant workers. Labour migration
from Nepal to India has a long history that dates back more than two centuries. Despite this, many
Nepali migrants in India remain outside the scope of foreign labour policies and state coverage,
leaving them vulnerable to exploitation and abuse. According to the Chandan K. Mandal, it is
estimated that between 1 to 3 million Nepali work in various parts of India, with many employed in
informal sectors such as agriculture, construction, hospitality, and security'®. The study conducted
by Basyal (2019) also highlights the lack of adequate data on remittances and the impact of
remittances on the Nepalese economy'*. According to Sharma and Thapa (2013), Nepali have
traditionally been employed by the Indian government in roles such as the Gorkha regiments and
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civil service, as well as in the private sector as security guards, domestic workers, and manual
labourers in industries such as mining, tea estates, and dairy farms'>. More recently, there has
been an increase in Nepali students migrating to India for education and second-generation Nepali
migrants pursuing white-collar professions in India. These Nepali workers in India have played a
significant role in supporting their families back home through remittances. However, the impact
of Nepali migration to India extends beyond financial contributions. Studies have shown that
Nepali men working in Indian cities often engage in unsafe sexual practices and contract sexually
transmitted diseases, which they then transmit to their partners back home. Additionally, Nepali
women and children are vulnerable to trafficking into Indian brothels, circuses, and mines. Some
Nepali migrant workers also use India as a transit point to reach other countries for employment,
in violation of Nepal's foreign employment regulations. Pradhan (2017) notes that Nepali migrant
workers in Delhi are primarily employed in the informal sector, with many working as unskilled
and semi-skilled labourers!®. He also observes that these workers face a range of challenges,
including low wages, poor working conditions, and discrimination, with women being particularly
vulnerable to gender-based violence and harassment.

The lack of legal protection and redress mechanisms for Nepali migrants in India has been a
long-standing issue, with many advocates calling for stronger policies and measures to protect
the rights of these workers'”'8.The case study on Nepali migrants in Delhi, India discusses
the remittance and livelihood of Nepali migrants in India by Basyal (2019) was an important
literature for the researcher. The literature argues that job scarcity in Nepal due to low levels of
industrialization and stagnancy in the agriculture sector has led to out-migration to India as an
inevitable consequence®.

At a National Conference on Migration in Nepal, International Organisations for Migrations
(IOM) (2016) presented findings from its study on the socio-economic and financial profile of
migrants to India. The study highlighted issues such as lack of data, vulnerability of workers
in the informal sector, problems with remittance transfers, and lack of social security coverage
for seasonal and long-term migrants to India*”.IOM also showcased best practices on migration
and rural development through its Homestay Initiative by Migrants and Families project and
presented findings on climate change and migration. Anarticle by Pratik Adhikary et al.explores
the experiences of Nepali migrant workers in India with regard to accessing healthcare. The study
found that most migrants had difficulty accessing healthcare services in India due to barriers such
as lack of insurance, low wages, and not having an Indian identification card*. Other barriers
included unsupportive employers, discrimination at healthcare facilities, and limited information
about the locations of healthcare services and the authors suggest that partnerships between the
Nepali and Indian governments, migrant support organisations, and relevant stakeholders should
be strengthened to improve access to healthcare for Nepali migrant workers in India?.

Based on the available information, it appears that these literatures cover a range of topics
related to migrant workers from Nepal to India. Some sources discuss the challenges faced by
Nepali workers in India, such as discrimination and lack of protection from the government.
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For example, Kumar and Chaudhary discuss the impact of India's COVID-19 lockdown policy
on migrant workers, including those from Nepal®. Examples from news media are, “Nepalese
Migrant Workers Rush to India" by SpotlightNepal and “Nepali migrant workers start returning
to work in India" by New Indian Express both report on the return of Nepali workers to India after
the Covid-19 lockdown?#.According to Kumar and Choudhary (2021), migration is a significant
aspect of social science and the oldest action against poverty, however, there has been a significant
difference in the migration process of developed and developing countries®®. These authors further
argue that, in India the migration is more induced by push factors like unemployment, regional
disparities, family movement, marriage, natural calamities, etc., those in developed nations are
more pull factors like prosperity, safety, freedom, etc. Furthermore, the literature by Kumar
and Chaudhari argues that the fundamental and economic rights bestowed upon the domestic
migrant workers and other labourers under labour laws and the Indian constitution were breached
extensively during the lockdown and that the state's policies during the lockdown worsened the
condition of the domestic migrant workers. The Human Rights Watch World Report 2021 discusses
events in India during 2020 and mentions that the Covid-19 lockdown disproportionately hurt
marginalised communities due to loss of livelihoods and lack of food, shelter, health care, and
other basic needs?’.It appears that there are several key issues and challenges faced by Nepali
migrant workers in India. These include discrimination, lack of protection from the government,
and difficulties in sending remittances back to their families in Nepal.

4. Mixed Experiences of Returnee Migrant Workers

As part of this research, the researcher interviewed 15 returnee migrant workers to understand
their experiences from Karnali region who had been to India and worked in unskilled informal
sector work. There is a long history of people from Karnali going to work in India. The researcher
talked to people going for seasonal or long-term migration and who are staying back home during
the time of data collection in Surkhet, Jajarkot and Kalikot district. The respondents consist of
10 males and 5 females. In general trend also, the male Nepali migrant workers make up a larger
proportion than females. The age of the respondents ranges from 22 to 67 years, with an average
age of approximately 38 years. The majority of the respondents (9 out of 15) are between the
ages of 30 and 50, with only one respondent over the age of 60. In terms of the implications
of the findings, it is worth noting that the gender and age of the migrant workers may have an
impact on their experiences and challenges in the informal unskilled sector in India. For example,
there were some responses from younger workers who shared they were more vulnerable to
exploitation, while older workers did not share about the vulnerabilities as such, but they shared
about additional health and safety risks because of their age. Similarly, female workers shared
concerns about the discrimination and gender-based violence compared to male workers.

It is worth noting that the Nepali migrant workers went to a variety of cities in India, indicating
that the issue of human rights challenges for Nepali migrant workers in India's informal unskilled
sector is widespread. Among the 15 respondents whose experiences are used in these findings, 3
respondents reported going to Gujarat. 3 respondents reported going to Dharchula Uttarakhand.
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4 respondents reported going to Simla. 1 respondent reported going to Gadwal. 3 respondents
reported going to Mumbai. 2 respondents reported going to Chandigarh.

The respondents were minimum 6 months to 17 years stayed in cities of India. The length of
the stay as migrant workers among the respondents is extremely diverse. The information is
reported separately as per their experiences separately based on their lengths of stay wherever
it is necessary. Otherwise, the researcher has lumped all of their experiences together based on
similarities of the responses despite of their duration of the stay in host city as migrant workers. It
is important to note that the length of stay in India has a significant impact on the experiences and
challenges faced by Nepali migrant workers. To understand the experiences, we have to keep in
mind that workers who have been in India for longer periods may have established stronger social
and economic ties. On the other hand, workers who have been in India for shorter periods may
be less familiar with the local culture and legal system. 4 respondents reported going back home
once during their stay in India. 1 respondent reported going back home 7-8 times during their stay
of 5 years in India. The majority of the respondents visit their home once in one to three years.
They said it is not possible for them to frequently travel back because of the financial burden and
workload. As per the interviews, it was evident that the frequency of visits back home is also
affecting the social and economic wellbeing of Nepali migrant workers. Those who visit home
more frequently shared that they have stronger ties to their family and community, which has
provided them with more social support and a sense of belonging. However, they also reported
that frequent travel was costly and time-consuming and has reduced the amount of time that
workers have available for rest and leisure. Furthermore, workers who are unable to visit home
frequently shared that they had experiences of isolation and loneliness, which could exacerbate
mental health issues.

The type of work performed by Nepali migrant workers in India's informal unskilled sector can
have significant implications for their human rights. The general types of unskilled works that 15
respondents were involved were kitchen help, waiter, sweeper, domestic household work, driver,
security guard/ watchman, wage labourers in road construction, wage labourer as porter, and other
informal wage labourers to support in farming or industries. For instance, workers who are engaged
in physically demanding jobs, such as carrying heavy loads or working in road construction
reported that they were more vulnerable to injury and health problems. Similarly, workers who
are employed in low-paying jobs, such as daily wage labourers or sweepers, shared that they
experienced economic insecurity and have difficulty meeting their basic needs. Additionally,
workers who were engaged in jobs with long working hours or limited breaks had experienced
mental stress and fatigue. The long working hours reported by some of the respondents are a
human rights challenge for Nepali migrant workers. Few respondents shared the experience that
the long working hours resulted in physical and mental exhaustion, leading to an increased risk
of workplace accidents and health issues. It was evident that the long working hours affected the
workers' quality of life by leaving them with little time to rest, spend with family, or engage in
leisure activities.
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Many of the respondents also reported differences in pay between themselves and local workers,
with local workers receiving higher wages for the same type of work. Majority of the workers
were paid less than INR 500 for their work. The average pay scale reported by the respondents
is low compared to the minimum wage standards in India. The low pay scale indicates that
Nepali migrant workers are exploited and underpaid in the informal unskilled sector, leading to
an income gap and poverty. The low income can also be a barrier to accessing basic necessities
such as food, shelter, and healthcare. Therefore, policymakers should ensure that Nepali migrant
workers receive fair wages, which would enhance their standard of living and contribute to their
well-being. Many respondents reported receiving low wages and facing human rights challenges,
such as exploitation, not receiving pay on time, unequal pay for the same work, physical and
sexual abuse, and lack of access to healthcare. It is essential to promote policies that create
formal employment opportunities for Nepali migrant workers, which can improve their working
conditions and lead to higher wages.

Based on the responses, it appears that the living conditions at the workplace were not very
satisfactory for some of the respondents. The most common response was that they worked in an
open space, which was not ideal. A few respondents mentioned that it was fine, while one said
that it was good but not the best. Two respondents specifically mentioned that the conditions were
not good, with one stating that there were issues with heat, toilets, and drinking water. Based
on the responses provided, it seems that the respondents have worked in a variety of settings,
including inside houses, open fields, and offices. Most of the respondents have worked in open
fields, while a few have worked solely inside houses or office spaces. Some respondents have
worked in both inside and open field settings. The living conditions at the workplace appear to
have been a challenge for some of the migrant workers from the Karnali region who worked in
India's informal unskilled sector. Based on the responses of the migrant workers, the conditions
for residence varied widely. Some had to live in cramped quarters, with 6 or 7 people in one room
or in temporary shelters made of tarpaulin. Others lived in small old houses or makeshift rooms,
while some were given tin shelters that were hot and lacked facilities. Some workers reported
having to put up their own tents or pay cheap rent, while others had better live conditions. It
is important to note that many of the workers had to make do with whatever they could find or
afford, and the quality of their living conditions was often tied to their economic situation. These
living conditions indicate the lack of proper infrastructure and support for migrant workers in
India's informal unskilled sector.

These responses suggest that Nepali migrant workers in India face a range of human rights
challenges, including: (i) Exploitation by brokers and contractors who take the commission and
don't pay fair wages or pay on time; (ii) Difficulty finding good jobs and being paid according
to the work done; (iii) Unsafe and inadequate living conditions; (iv) Language barriers and
discrimination by police and employers; (v) Violence, theft, and sexual exploitation; (vi) Lack of
access to healthcare and justice; and (vii) Risky work and dangerous working conditions. These
challenges highlight the need for better protections and support for Nepali migrant workers in
India to ensure that their human rights are respected and upheld.
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Out of the 15 respondents, only 2 reported experiencing abuse or physical violence. One
respondent mentioned that the contractor beat them up and made accusations, while another
reported having a bad experience with a boss. The other 13 respondents said that they did not face
any physical abuse, although some of them mentioned that it is a common problem for Nepali
migrant workers in general. Based on the responses of the 15 participants, it can be concluded that
verbal bullying or violence is a common experience among foreign workers in Malaysia. 6 out
of 15 respondents reported experiencing verbal bullying, while 2 others reported that it happens
in their workplace. Some respondents mentioned that verbal bullying is used when mistakes are
made or when contractors make various accusations. Overall, the responses suggest that verbal
bullying is a prevalent issue that foreign workers face in Malaysia.

Nepali migrant workers reportedly experienced various forms of discrimination while working in
India. The respondents of this research listed out some issues which included not getting proper
wages for labour, not receiving work according to their skills, being discriminated against and
abused by locals, facing non-payment of wages on time, labour exploitation, dismissal without
reason, overworking, problems with sitting and eating, abuse of women, and not being allowed
to rest. Additionally, many workers reported being robbed or beaten by the police without reason,
and not receiving necessities for living. There were also instances of contractors not paying for
work done, cheating workers, and not providing treatment when sick. These experiences highlight
the urgent need for policies and interventions that protect the rights of migrant workers and ensure
their fair treatment and wellbeing.

The researcher asked stakeholders what should be done, and they have given a wish list of things
which is not really viable. The respondent answered irrelevant responses which are not solutions
to address the challenges. But looking at the broad perspectives on all those suggestions provided,
the Nepali migrant workers are looking for government interventions from both Nepal and India
to improve their situation. During the interview, some of the returnee workers have called for
an improved legal process that ensures workers receive proper compensation for their work and
protection from discrimination and abuse. But majority of the returnee workers are still not sure
about what kind of suggestions they make. Looking at the findings and responses from all the
respondents, the research supports the fact that migrant rights and rights of informal workers are
weak in India, but they are also weak in Nepal. The literature reviews already suggested those
major points which are re-verified by the interviewees in this study too.While going through
literatures and responses from the interviewee, it was also evident that migrant rights and rights
of informal workers are just as weak for Indian informal workers too. Thus, it might be felt a
general argument if the simple statements are made like “it is essential to promote policies that
create formal employment opportunities for Nepali migrant workers in India" or that there should
be employment opportunities in Nepal itself, or “to send only qualified and skilled workers to
India". But it is important to note that, comparatively, the migrant workers from Karnali than any
other provinces in Nepal are going to India because they cannot find jobs in their region which
has lowest number of job opportunities inside country, and because it's easy to cross the border at
a relatively low cost. It is also important to note, these migrant workers are using their agency to
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decide to do this to get some income despite the many challenges and problems they face during
their stay in host locations. The empirical findings verified the secondary literatures that many
Nepali workers from western part of Nepal returning to India after the Covid-19 lockdown due
to a lack of job opportunities in Nepal, and there is a need for greater attention to the rights and
well-being of Nepali migrant workers in India, and for better policies and support from both the
Nepali and Indian governments.

5. Voices from Nepali Civil Society and Stakeholders

The researcher interviewed 10 stakeholders representing civil society, government officers and
journalists who have closely observed or worked on the issues related to Nepali migrant workers to
India. From the responses of the interviewees, the migration of workers from the Karnali region to
India for labour is a common and well-known phenomenon. Some of the interviewees mentioned
that they have seen or heard about it since childhood, indicating that it has been happening for a
long time. One interviewee even mentioned that they have lived in India for many years and have
extensive knowledge about the matter. This suggests that the issue of migrant workers from the
Karnali region is not a new one and has been a part of the social and economic landscape of the
region for a long time. The situations also very common for the workers from India in the host
areas.

These civil society members and stakeholders reported that they were often reported about
the basic human rights situations such as the poor living conditions of migrant workers from
Nepal in India. Some respondents mentioned that the working conditions and living spaces are
"deplorable", "worse", and "not good." The local civil society members were concerned with the
widespread issues with labour exploitation, discrimination, violence, and inadequate access to
basic needs such as food, shelter, and healthcare. The lack of legal protections and accountability
for abuses also exacerbates these challenges, leaving workers vulnerable to mistreatment and
exploitation. In the opinions of respondents, it is important for governments, organisations, and
individuals to work together to address these issues and ensure that the rights and dignity of all

workers are respected and protected.

Civil society organisations emphasised to raise awareness about the human rights abuses and
minimise discrimination faced by Nepali migrant workers in India and to work towards creating
a safer and more just working environment for them. All the local stakeholders thought it is the
responsibility of the central government and the employers to ensure that these workers are treated
fairly and with dignity, and that their basic human rights are respected. Still, these respondents
could not suggest concrete suggestions. The suggestions were very vague such as Stakeholders
recommend that the government of Nepal and India should make legal provisions to ensure the
safety of migrant workers. One of the important suggestions came from the local stakeholders was
to arrange to listen to the complaints of migrant workers. Few respondents highlighted on the need
of allowing to work in India for skilled individuals. But they were silent about the issues such as
the open border, easy access to market and job opportunities and the push factors of the Karnali
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regions. There was one suggestion which was mentioned by 3 respondents: “the open borders
should be closed, and workers should be allowed to go to India only after a labour agreement
between the two countries has been made". This suggestion is very controversial because the
current border and free travel arrangement between Nepal-India do not allow favourable condition
to impose such strict policies as well as such strict policy might curtail human rights of people to
have choice even worse than what option are currently available for them.

The common voice among the respondents from government stakeholders was focused on
raising awareness among stakeholders about the human rights of migrant workers. Most of the
representatives of civil society organisations highlighted the need for workers

being informed about the possible difficulties and obstacles faced by both the Indian and Nepalese
people while working in the informal sector in India.

6. Discussions

We all know that the type of work that the Nepali migrant workers perform can have significant
implications for their human rights. For instance, workers who are engaged in physically
demanding jobs, such as carrying heavy loads or working in road construction reported that they
were more vulnerable to injury and health problems. Similarly, workers who are employed in low-
paying jobs, such as daily wage labourers or sweepers, shared that they experienced economic
insecurity and have difficulty meeting their basic needs. Additionally, workers who were engaged
in jobs with long working hours or limited breaks had experienced mental stress and fatigue.
The long working hours reported by some of the respondents are a human rights challenge for
Nepali migrant workers which were also common for counterpart from India. The low pay scale
also indicates that Nepali migrant workers and overall, all workers from informal sectors in India
are exploited and underpaid, leading to an income gap and poverty. It is evident from various
studies that the low income can also be a barrier to accessing necessities such as food, shelter,
and healthcare. Therefore, policymakers should ensure that Nepali migrant workers receive fair
wages, which would enhance their standard of living and contribute to their well-being.

It is encouraging to see that both countries have enacted laws aimed at protecting workers from
exploitation, ensuring fair wages, and regulating recruitment agencies. Additionally, both countries
have ratified international conventions related to labour migration. However, the research findings
suggest that there are still gaps in the implementation and enforcement of these laws, and many
migrant workers continue to face exploitation and abuse. From the legal reviews conducted, there
are several legal provisions in place to protect the rights of migrant workers in both countries. These
laws aim to ensure that workers receive fair wages, are not exploited or bonded, and are protected
from discrimination. Similarly, the Nepali government has enacted several laws to protect the
rights of its migrant workers, including the Foreign Employment Act, the Foreign Employment
Rules, and the Labour Act. These laws aim to regulate and facilitate foreign employment and
ensure that Nepali migrant workers are not exploited or mistreated in the destination countries.
The Minimum Wages Act of India (1948)*® mandates a minimum wage for all workers in India,
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including migrant workers. The law sets minimum wage rates for different occupations and
provides for the enforcement of wage payments. The Bonded Labour System (Abolition) Act
of India (1976) prohibits the practice of bonded labour in India, including the exploitation of
migrant workers. The law provides for the identification, release, and rehabilitation of bonded
labourers and sets penalties for employers who violate the law. The Child Labour (Prohibition and
Regulation) Act of India (1986)* prohibits the employment of children less than 14 years of age
in hazardous occupations, including those in which migrant workers may be employed. In Nepal,
the Foreign Employment Act of 2007°° regulates the recruitment and conditions of employment of
Nepali migrant workers. The Act requires recruitment agencies to be licensed by the government
and to provide workers with a contract that includes details such as wages, working conditions,
and duration of employment. The Act also prohibits recruitment agencies from charging workers
excessive fees and from engaging in fraudulent practices. The law also mandates pre-departure
orientation and training for migrant workers, as well as the establishment of a welfare fund to
provide compensation for injured workers and families of deceased workers. The law is clearly
set for the all types of foreign labour migration, but it remains silent about the special condition
about Nepal-India migration pattern. Almost all migrant workers from Nepal to India in informal
sector do not need to have paperwork/documentation and such formalities.

In addition to these laws, both India and Nepal have signed and ratified various international
conventions related to labour migration, including the International Labour Organization's
Migration for Employment Convention (Revised) and the Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families. Despite these laws and
conventions, however, the findings from this research suggest that many Nepali migrant
workers continue to face exploitation, abuse, and discrimination in India. This is not
specifically targeted for Nepali workers only, but in general all workers in informal sectors in
India face such challenging situation. This suggests that there may be gaps in implementation
and enforcement of existing laws, as well as the need for additional measures to protect the
rights and well-being of migrant workers.

In general, governments, recruitment agencies, employers, and civil society organisations all have
important roles to play in protecting the rights of migrant workers. The Nepal-India informal
sector most of the time does not require to pass through such official channel, which makes
very difficult to translate the human rights ensured by Nepali laws for Nepali's foreign migrant
workers. Even though, weaker, the Indian legal framework provide safety in its own standards
through the employers. Ensuring the protection of the rights of migrant workers is a complex and
ongoing process that requires sustained efforts and collaboration across multiple stakeholders.
However, all the research respondents and reviewed literatures suggest that it is essential to ensure
that migrant workers can work in safe and dignified conditions, with access to fair wages, social
protections, and the right to be free from exploitation and abuse.
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7. Conclusion

The reasons for migration from Karnali to India are multiple and complex. Factors such as poverty,
unemployment, lack of access to education and healthcare, political instability, and environmental
degradation have all contributed to the migration trend. Additionally, the open border between
India and Nepal has made it relatively easy for Nepali workers to enter and work in India, without
the need for visas or work permits. While migration has provided an important source of income
for many families in Karnali, it has also brought several challenges and risks. Nepali workers
in India often face exploitation, abuse, and discrimination, due to their informal status and lack
of legal protections. Many workers are not paid fairly, work in hazardous conditions, and are
vulnerable to physical and sexual violence. Furthermore, the lack of access to social security
benefits, including health care and pension, leaves workers and their families in a precarious
situation in case of accidents, illness, or old age.

Overall, the findings suggest that Nepali migrant workers in India face significant challenges,
including poor working conditions, low wages, and human rights abuses. Of course, the workers
from India also face the similar challenges in general. But these challenges may be compounded
in case of Nepali workers by discrimination based on their status as migrant workers. The
responses suggest that the Nepali migrant workers are looking for government support to improve
their situation and ensure that they are treated fairly and with dignity while working abroad. The
specific challenges faced by Nepali migrant workers may vary depending on the city they are
working in, due to factors such as local labour laws, cultural norms, and economic conditions.
It can be concluded that while there are several legal provisions in place to protect the rights of
migrant workers, there is still a need for stronger enforcement of these laws and greater awareness
among workers regarding their rights. The main pillar of human rights law enforcement for Nepali
migrant workers in India is awareness among workers due to the absence of any formal migration
and record keeping process. Most of the time, these workers are invisible, and their rights either
can be secured by themselves or through the employers in India abiding to the existing legal
frameworks in India. There is also a need for greater collaboration between the governments of
Nepal and India to ensure that migrant workers are treated fairly and provided with adequate
protections and benefits.
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An Overview of Judicial Review in Women Rights
in Nepal

Pampha Devi Mainali

Abstract

Judicial review is the review by a court of a decision made by a public authority, to ensure
the decision is legal, reasonable and fair. Marbury v. Madison case is landmark decision of
Judicial review in which US Supreme Court declared an act of Congress is unconstitutional.
Judicial review is a type of court proceeding in which a judge reviews the lawfulness of a
decision or action made by a public body. It is a power of the courts of a country to examine
the actions of the legislative, executive, and administrative arms of the government and to
determine whether such actions are consistent with the constitution. The main functions of
Judicial Review are: legitimizing the governmental action and to protect the Constitution
against any undue encroachments by the government. The doctrine of Judicial Review was
based on right, reason and justice. The judicial powers are exercised by Judiciary. The
Supreme Court is elevated as highest judicial forum in hierarchy followed by High Courts
and subordinate courts.

Keywords: Judicial Review, Legitimacy, Judicial Invention, Administrative Arm,
Unconstitutional Decision, Encroachment, Consistent, Biased Hearing

1. Concept of Judicial Review

Judicial review is the doctrine that the courts have the power to invalidate governmental action
which is unacceptable to the Constitution. It is emphatically the province and duty of the judicial
department to say what the law is.! Moreover, judicial review also serves another purpose that of
standing for the protection of basic Human Rights of the people.? The interpretative function of the
Constitution is discharged by the courts through direct as well as indirect judicial review. In direct
judicial review, the court overrides an enactment on the ground that it is inconsistent with the
Constitution. In indirect judicial review, while considering constitutionality of a statue, the Court
so interprets the statutory language as to steer clear of the alleged element of unconstitutionality.
Judicial review is a great weapon in the hands of the judges: but the judges must observe the
constitutional limits set by out parliamentary system upon their exercise of this beneficent power.
It is the process whereby courts exercise control over the findings of fact and interpretations of
law by governmental agencies.

A. Barron Jerome & Dienes C. Thomas, (1991) Constitutional Law (p. 64), West Publishing Company,

2 Apurb. Khatiwada, (2006). Judicial Review in Nepal, (p.v) ssrn electronic journal. https://papers.ssrn.com/sol3/papers.
cfm?abstract id=893803

3 Jain, M.P. (1994). Indian Constitutional Law, (p.830) Wadhwa and Company Nagpur.
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It is an example of separation of powers in modern governmental system. Where the judiciary
is the one of the branches of government. Separation of power and check and balance judiciary
exerts checks on other organs of the government by reviewing the Constitutionality of the laws and
administrative decisions. In course of Constitutional development Judicial Review has developed
not only into a means of checking executive or legislature but has also developed into an ultimate
watchdog of the people's fundamental rights.* Main issues of judicial review are: Unconstitutional
decision and procedural error, illegal decision and biased hearing, Irrational and unreasonable
decision, breach of legitimate expectations, improper procedures etc.

Judicial review is a way of challenging the decisions, acts of a public body, because it has not
acted lawfully. Under the judicial review procedure, judges examine or review the decision being
challenged in the claim, and consider whether the law has been correctly followed by the public
body.’ Constitutionally, the Supreme Court has power of Judicial Review. The Supreme Court
is empowered to have any law or any part there of declared void on the ground of inconsistency
with the Constitution, because it imposed an unreasonable restriction on the enjoyment of the
fundamental rights conferred by the Constitution. Judicial review is an audit of the legality of
decision-making by public bodies. It is not a matter of re-making the decision but assess the
process of decision to decide the flaw and revoke it. All bodies exercising functions of a public law
nature are liable to challenge. Public body's decisions can be subject to judicial review. Judicial
review is to be distinguished from appeal, which is sometimes available as a means of contesting
and administrative decision. It is the exercise of an ancient and inherent supervisory jurisdiction
of the court, by which excess or abuse of public power may be restrained. The decision of a
minister, local authority, and public body may be challenged in court by recourse to the machinery
of judicial review.® The Supreme Court has well performed its task of protecting the rights of the
individual against the Executive, Legislation and even against legislature itself, when it becomes
over-zealous in asserting its privilege not only against the individual but even against the judges.
At the same time, it should be observed that neither the guarantee of Fundamental Rights nor its
adjunct judicial review could have full play during the first quarter of a century of the working of
our Constitution owing to their erosion by Proclamations of Emergency over a substantial period
of time.’

While exercising the power of judicial review of administrative action, the Court is not the
appellate authority and the Constitution doesn't permit the Court to direct the executive in
matter of policy. In matter of policy decisions by the government so long as the infringement of
fundamental right is not shown courts will have no occasion to interfere and the Court will not and
should not substitute its own judgement for the judgement of the executive in such matters.® The
most remarkable achievement in post-constitution India is the exercise of the power of judicial
review by the superior courts. So long as this power is wielded by the Courts effectively and

Supra note 2 at vi.

An Introduction to Judicial Review, 2 (Public Law Project, UK).

Turpin Colin & Tomkins Adam, (2009). British Government and The Constitutions (p. 654), Cambridge University Press.
Basu, Dr. Durga Das (2013). Introduction to the Constitution of India (p. 443) LexisNexis, India.

Awasthi, Dr. S.K. (2008). The Constitution of India (p. 691) Dwivedi Law Agency Allahabad.
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fearlessly, democracy will remain ensured in India and with all its shortcomings, the Constitution
will survive.’

By relating judicial review to political uncertainty, this account provides a new perspective on the
spread of judicial review around the globe in the latest "wave" of democratic Constitution writing.
The spread of judicial review does not merely reflect a norm among Constitution drafters, but
a response to the particular problems of electoral uncertainty that they face. As judicial review
spreads to new environments and appears to function successfully, it becomes easier for new
democracies to adopt it as they engage in constitutional reform and drafting. The spread of
judicial review is self-reinforcing as its institutional reputation grows. '° Judicial review may also
be attractive to minorities even in the face of majority dominance because political pressures on
judges are costly.!!

The Constitution of Nepal, 2072 has embodied the concept of limited government and independent
of judiciary. In the case of operation of decision of the Supreme Court nullifying the law Article
133(1) states explicitly and empowers the court to declare any law void from the date of declaration.
Locus standi to challenge the law is also widened. The doctrine of advisory litigation as limitation
up as judicial review has been completely undone by the Constitution.!> The judicial review of
legislation shall be incorporated in those constitutions where a Constitution is the fundamental
law of the land, supreme law or Constitution's status is superior to other laws.'* Judicial review is
only available to test the lawfulness of decision made by public bodies.'*

Judiciary is the key organ of modern state. One of the chief functions of the Judiciary is playing a
law-creative function.'® The Judiciary is the third organ of the government. It has the responsibility
to apply the laws to specific cases and settle all disputes. Role of Judiciary as the guardian-protector
of the Constitution and the fundamental rights of the people makes it more respectable than other
two organs. The Supreme Court is the highest judicial forum and final court of appeal under the
Constitution of Nepal. The main purpose of judicial review is to establish the supremacy of the
Constitution and the law, it controls the arbitrariness of government and protects civil liberties
by maintaining the rule of law. The judicial review is exercised to make state organs and bodies
as well as government and public officials disciplined and accountable.!® Judicial review has two
important functions: Legitimizing the governmental action and to protect the Constitution against
any undue encroachments by the government.

9 Basu, Dr. Durga Das (1997). Introduction to The Constitution of India (p.405) LexisNexis, India.

10 Ginburg, Tom (2003). Judicial Review in New Democracy (p. 31) Cambridge University Press, USA.

11 Ibid at 32.

12 Kharel, Laxmi Prasad (2016). Constututional Law and Comparative Nepalese Constitutions (p.89) Pairavi Prakashan, Kath-
mandu.

13 Ibid at 87.

14 Ibid at 88.

15 Mohana Rao Dr. P. (2019). Judicial Review as an Inviolable Part of Basic Structure of Constitution (p. 1). International
Journal of Law, Management and Humanities.

16 Bhattarai, Shyam Kumar (2023). Conceptual Framework of Judicial Review with Reference to Nepal, Advances in Sciences
and Humanities (p. 53).
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2. Research Methodology

The methodology of study will be doctrinal. Both primary and secondary sources of information
will be collected, studied and analyzed. Materials will be obtained from various sources. Among
them Constitution, Conventions, Acts, Rules, decisions of the Supreme Court are the primary
sources of information. Similarly, books, articles, journals are secondary sources of information
for this study. Data so obtained will be analyzed through analytical, historical, descriptive and
comparative method of analysis.

This research paper has based on doctrinal method of research. It has been prepared by researcher
applying descriptive, comparative approaches. The study is based on the primary and secondary
information. The sources of primary information are cited from the Constitution of Nepal, 2072
(2015) and other domestic legislation. Secondary sources of data have been analyzed from
previous academic writings, relevant books. Articles, reports, different websites etc.

3. Practice of Judicial Review

England has no written constitution and therefore, there is no direct judicial review. But courts
do resort to indirect judicial review at times.'” The Constitution of Canada or Australia does not
contain aby provision for judicial review, yet the process goes on. The historical origin of judicial
review in these countries is traceable to the colonial era.'® The doctrine of judicial review was
thus ingrained into the legal fabric of Canada and and Australia and therefore, no need was felt to
include a specific constitutional provision in the basic laws of these countries."” Judicial review
is an integral part of the constitutional process, it is a part of the living constitution in the USA
and India.

The doctrine of judicial review is an integral part of the American judicial and constitutional
process although the Constitution does not explicitly mention the same in aby provision. The
Constitution merely says that it would be the supreme law of the land. Before the Constitution the
legislation of the American colonies was subject to judicial review. But after the Constitution in
1803, in Marbury v. Madison is one of its most creative opinions, the U.S. Supreme Court very
clearly and specifically claimed that it had the power of judicial review.?’ Marbury v. Madison
case is the first case or landmark decision of judicial review in which US Supreme Court declared
an act of Congress is unconstitutional. In the U.S.A., in the area of constitutional interpretation,
judges have always accepted a law-creative role and from time to time have made statements
putting emphasis on judicial activism in constitutional matters.?! Judicial review of administrative
action and legislation stand on a different footing.*

17 Jain, M.P. Indian Constitutional Law, supra note 3 at 830.

18 Ibid at 831.

19 Mcwhinney, Edward (1964). Judicial Review (p.65), (University of Toronto Press).
20 Jain M.P. Indian Constitutional Law, supra note 3 at 831.

21 Ibid at 834.
22 Basu, D.D. Constitutional Law of India (2011). (p. 422), (LexisNexis Butterworths Wadhwa, India.
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4. Grounds for Judicial Review

Judicial Review is the power of the Supreme Court or High Court to examine an act of public
authorities and to overturn that act if it is contrary to constitutional principles. This power has been
incorporated in the Constitution itself and cannot be done away with since it is a basic feature.
There are several grounds the judiciary can exercise its power. Compliance with the Constitution
and protection of civilian rights are the fundamental basis of judicial review.” Jurisdictional
errors are subject to review in cases when there is a lack of jurisdiction, excess of jurisdiction or
an abuse of jurisdiction. Generally, grounds of judicial review are illegality of law, irrationality,
violation of natural justice, unreasonableness, ultra vires, abuse of power, jurisdictional error,
misuse of discretionary power, failure to comply with the mandatory procedural requirement and
apparent error of law on the face of the record.?* Lord Diplock has classified the ground of judicial
review using the three broad classes of illegality, irrationality, and procedural irregularities.*

Another ground of the judicial review is if a statute or executive or administrative action action
violates the fundamental rights that are guaranteed in the Constitution. If there is a legal question
involved in any disputes of the public interest shall became one of the grounds of the judicial
review.?® Its concern is whether a decision-making authority has exceeded its power, committed
an error of law, committed a breach of rules of natural justice, and reached a decision without
reasonable ground or by abusing its power. It is an established fundamental fact that on an
application for judicial review, the court will not review the merits of the decision but will confine
themselves to ensuring, in brief, that the authority did not act illegally, unreasonably, or unfairly.?’
It also defines the role and responsibility of the legal and political branches of the state organ. The
great argument of judicial review is that state organs along with the legislature and executive have
not a right to violate the constitution, if they do so, the only remedy is judicial review.?®

5. Judicial Review and Women Rights in Nepal
5.1 Women Rights History in Nepal

Nepal is patriarchal society. Women and men are always called the two wheels of the chariot, yet
patriarchal society believes women as second-class citizens, always behind their male counterparts.
Females face gender-based violence and this greatly limits their ability to attend school education.
Also, religion restricts the opportunities for women to receive education. The low rate of literacy
for women can be attributed to the discrimination they face at home. The major issues faced by
women were Gender Based Violence, Child marriage, trafficking of women, transitional justice,
unequal representation and participation of women in decision making. In Nepal, discrimination
against women began with the practice of horrible widow-burning custom (Sati pratha), which

23 Supra note 16 at 55.

24 Supra note 16 at 55.

25 Council of Civil Service Union et al., Vs Minister for the Civil Service, 1984, 935.

26 Ibid at 105.

27 Gordon QC. Richard & Ward Tim (2000). Judicial Review (p.175), Cavendish Publishing Limited London.
28 Supra note 16 at 56.
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was abolished at Rana dynasty by Prime Minister Chandra Shamsher in 1920 A.D. This custom
is no longer in practice today, but it was one of the cruel practices of traditional society that kept
women devoid of their willingness to live. Abolishment of this custom is a milestone of women's
rights movement in Nepal.

In this way, Menstrual Exile (Chhapupadi) has been discriminatory against women. It is a social
practice where menstruating women are displaced from their own house during their menstruation
time. The practice is still can be seen in far-western regions of Nepal, but its abolishment was
an encouraging step for menstruating women. Supreme Court of Nepal banned all forms of
Menstrual Exile in (2062) 2005. In 2074 (2017), Nepal passed a law punishing people who force
women into exile during menstruating and imposed a fine of 3000 rupees or a term of three
month's imprisonment or both on those who continued to behave in this way. Due to the growing
inequality and violence against women, free legal aid was made available by the government of
Nepal through the enactment of Legal Aid Act, 2054 (1997). In this way, Public Interest Litigation
(PIL) was one of the key tools used by women to voice their opinions and enactment of women's
rights. The newly elected democratic government ratified numerous laws and international treaties
specific to women.

Nepali citizens could acquire citizenship only based on the father's citizenship but, the
Citizenship Act, 2063 (2006), said that a child can acquire Nepali citizenship if either of
her/his parents has Nepali citizenship too. In this way, The Interim Constitution of 2063, a
33 percent quota was reserved for women in the political system. According to the Domestic
Violence (Offence and Punishment) Act, 2066 (2009) the domestic violence survivors got
the platform to report the abuse. Domestic Violence (Offence and Punishment) Rules, 2067
(2010), further directs the need for prompt health checkups and protection of survivors.
Currently, Nepal has introduced a new law defined marital rape as a crime and also set a
punishment for marital rape. In Section 219(4) of Muluki Criminal Code 2074 states "if the
husband commits rape to the wife, except in any of the following circumstances, he shall
be liable to punishment with imprisonment not exceeding five years". This allowed women
suffering in an abusive relationship to get out of it and even get compensation. These are
some milestones of the women rights movement in Nepal's history.

5.2 Judicial Review in Women Rights

In Constitutional jurisprudence, the term judicial review has been employed differently. Judicial
review is an armor to check lawlessness of legislative as well as the executive. The previous
Constitution of Kingdom of Nepal, 2047 had fully internalized the full-fledged concept of judicial
review in the Constitution. The judicial review of legislation shall be incorporated in those
Constitutions where a Constitution is fundamental law of the land supreme law or Constitution's
status is superior to other laws.? If a public body as defined in law makes an error of law, the
courts-through the process of judicial review-will intervene to ensure that the body in question
reconsiders a matter and acts in a procedurally correct manner. If judicial review is applied for and

29 Supra note 12 at 103.
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the court rules that the body whose decision is being challenged is a private body, then the remedy
of the aggrieved individuals will lie in private law, not public law proceedings.*

Women's rights can be defined, integrated, and implemented in many ways. Every right that exists
to be guaranteed, a woman needs sometimes. So in any nation, including Nepal, it is helpful to
have a treaty framework encompassing the basic international treaties, which Nepal essentially
has. Women's rights aren't just rights to women as women only; they have to include all rights
if she is to be part of the mainstream. All economic rights, social rights, cultural rights, political
rights, civil rights, and on the criminal side rights from torture, rights against genocide, rights in
war as civilians—all of those rights have to be there.’! All human rights need to be guaranteed for
women to have human rights and to be available to be implemented in a domestic legal setting.
Often when people think about women's rights they think about CEDAW, and yes one needs that,
but one also needs everything else. That treaty framework which has existed for some time in
Nepal.** The Interim Constitution of Nepal, 2063 has embodied the concept of limited government
and independent Judiciary. There are some landmark decision of women rights in Nepal:

a. Rina Bajracharya vs Cabinet Secretariat and others

In this case the Supreme Court of Nepal, held that "the provision of article 11(3) of the Constitution
which provides special provision for the protection and advancement of the downtrodden including
women is not a negative obligation but is positive obligation to make law for the protection and
advancement of women". Hence Court made it clear that the unequal treatment for unequal does
not mean that one should be discriminated in the name of unequal treatment.3

b. Sapana Pradhan Malla vs Ministry of Law, Justice and Parliamentary affairs and others.

In this way, the Supreme Court made it even clearer that classification of any nature for the purpose
of Article 11 should be just and reasonable. And the impugned provision, number 7 of the chapter
of Rape of Muluki Ain, which made distinction between a prostitute and a non-prostitute women
was declared unreasonable and then unconstitutional.** In the case of Sapana Pradhan Malla vs.
the Government of Nepal, the Supreme Court of Nepal has issued directives order for the privacy
and protection of the victim in certain cases, including sexual and gender based violence.*

¢. Mira kumara Dhungana vs Ministry of Law, Justice and Parliamentary affairs and others

In this case, Court issuing directive order to the government to revise the impugned provision,
Number 16 of the chapter of Partition of Muluki Ain, which entitled daughters to their ancestral
property only if they are unmarried and have passed the age of 35 contrary to sons who could
establish his right over such property immediately after his birth.*

30  Ibid at 104.

31 Mackinnon Catharine, (2008). Mainstreaming Women's Rights Issues in the Justice System, (p.227) NJA Law Journal.
32 Ibid at227.

33 NKP373,2057.

34 Writn. 56, 2058.

35 NKP2063, Writ No.: 3561.
36 Writ no. 55, 2058.
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d. Sharmila Parajuli vs. Government of Nepal

In the case of, the Supreme Court of Nepal has ordered to make appropriate laws by making a
study on sexual harassment by taking a special reference to Article 2 of CEDAW which states that
state has the obligation to adopt measures in order to prevent sexual harassment and any kind of
discrimination against women. *’

5.3 Relevant Laws of Women Rights in Nepal

The Constitution of Nepal, 2072 Article 38 guarantees the Rights of Women as one of its
fundamental rights of women. Article ** has also made a determined effort to combat Sexual
and Gender Based Violence by passing specific legislation on different aspects of Sexual
and Gender Based Violence, including: the Domestic Violence (Offense and Punishment)
Act 2066 (2009); the Human Trafficking and Transportation (Control) Act (2064) 2007,
The Sexual Harassment at the Workplace (Elimination) Act, 2071 (2015); the Witchcraft
Allegation (Offense and Punishment) Act, 2072 (2016); the Gender Based Violence Relief
Fund Regulation; and the different chapters of the Country Criminal (Code) Act, 2074 (2017)
that set out the laws on rape, sexual abuses, marriage, menstrual violence, discrimination,
acid attack, dowry and cyber-crime.

The Chapter on Rape in Country Criminal (Code) Act, 2017* defines the crime of rape as non-
consensual intercourse with an adult woman or any intercourse with a girl under 18 thereby
defining rape as committed by men against women and girls. The chapter stipulates the punishment
for the offender, ranging from 10 to 20 years imprisonment.* Section 220 states about the rape
not be committed within incest. Similarly, it prohibits sexual abuse against child.*' Section 228
mentions about the appropriate compensation to the victim. The limitation to file the case is 1 year
from the date of occurrence of offence except in the incest rape.*

The Domestic Violence (Offense and Punishment) Act, 2009 gives the right to file claims with the
Police Office, National Women's Commission or local bodies (such as municipalities and village
executive), by any person who has reason to believe that an act of domestic violence has been, is
being, or is likely to be, committed.** A person who commits an act of domestic violence shall be
punished with a fine of three thousand rupees up to twenty five thousand rupees or six months of
imprisonment, or both.* The Act provides that the proceedings of such cases shall be in-camera.*
It also provides forcompensation to be granted to the victim of domestic violence, depending on

37 Writ no. 55, 2058.

38 The Constitution of Nepal 2072, Article 38 (1), (2), (3), (4), (5), (6).

39 Country Criminal Code 2074 (2017), Section 219.

40 Country Criminal Code 2074, Section 219 (3).

41 Country Criminal Code 2074, Section 225.

42 Country Criminal Code 2074, Section 229.

43 Domestic Violence (Offense and Punishment) Act 2066 (2009), Section 4
44 Domestic Violence (Offense and Punishment) Act 2066, Section 13 (1).
45 Domestic Violence (Offense and Punishment) Act 2066, Section 7.
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the nature of the act of domestic violence and degree of pain suffered by the victim.*® The offense
of domestic violence must be reported within 90 days of the commission of the crime.*’

The Human Trafficking and Transportation (Control) Act 2007 states that any person who commits
an offence of buying or selling a human being, shall be punished with twenty years imprisonment
and fined two hundred thousand rupees.* The Act also provides for a translator and interpreter, if
the working language used by the concerned court is not understandable by the victim.*” Sexual
Harassment at the Workplace (Elimination) Act, 2015 defines sexual harassment at the workplace
as physical touch with sexual intent, demonstrating sexual objects, audiovisual objects or other
seductive materials at the workplace. Country Criminal (Code) Act, 2017 prohibits sexual
harassment at any places.”® In this way, The Witchcraft Allegation (Offense and Punishment)
Act, 2016 defines an offence of making a witchcraft allegation as the act of alleging any person
practices witchcraft. It provides for victim protection and compensation.’' Similarly, Country
Criminal (Code) Act, 2017 prohibits inhumane treatment to any person.>?

Country Criminal (Code) Act, 2017, chapter on Sexual Violence defined marital rape is a sexual
intercourse by a husband with his wife without her consent. According to this clause, any husband
who commits marital rape shall be punished with imprisonment up to 5 years.”® The Country
Civil (Code) Act, 2017 also provides that marital rape can be one of the grounds for divorce.**
The Country Criminal (Code) Act, 2017 further provides that, a wife who has filed a claim
of marital rape shall be provided with special security until the case is decided by the court.
Country Criminal (Code) Act, 2017, prohibits bridegroom and his family to transact expensive
gifts and property from a bride's family. The Act prohibits the Bridegroom's side or vice versa
from compelling the bride's side or the groom's side to give cash, goods, Dowry, donation, gift,
or farewell gift for the bride or bride groom.”® The Country Criminal (Code) Act, 2017 states
that any act of discrimination, untouchability or inhumane act towards women by keeping her in
"menstrual exile " in her menstrual period is prohibited.’® The punishment imposed on such act is
up to 3 months of imprisonment or fine up to Rs. 3, 000 or both.*’

6. Finding

Judicial review in Nepal likely focuses on protecting fundamental rights guaranteed by the
Constitution. I already included some major cases where the courts have intervened to safeguard

46 Domestic Violence (Offense and Punishment) Act 2066, Section 10.

47 Domestic Violence (Offense and Punishment) Act 2066, Section 14.

48 Human Trafficking and Transportation (Control) Act 2064 (2007), Section 15.
49 Human Trafficking and Transportation (Control) Act 2064, Section 11.

50 Country Criminal Code 2017, Section 224

51 Witchcraft Allegation (Offense and Punishment) Act 2016, Sec 6, 7, 12, and 17.
52 Country Criminal Code 2074, Section 168 (1).

53 Country Criminal Code 2074, Section 219 (4)

54 Country Civil Code 2074 (2017), Section 95.

55 Country Criminal Code 2017, Section 174 (1).

56 Country Criminal Code 2017, Section 168 (3).

57 Country Criminal Code 2017 Section 168 (4) (5).
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citizens' rights and liberties. The judiciary may review government actions, decisions, and policies
to ensure they arrange with constitutional principles. Nepal has included PIL in some cases
brought by citizens or organizations in the public interest. This could include the issues related to
environmental protection, social justice, and other matters affecting the public. Findings judicial
review may reflect the balance between judicial activism and judicial restraint. The courts may
involve in activism to protect rights and promote justice, but findings may also address concerns
about potential overreach. This could include cases where international standards are considered
in judicial review decisions. The major findings of JR in Nepal are given below:

a. Nepal has experienced significant constitutional changes over the years, particularly
with the promulgation of the new Constitution in 2072. The Supreme Court of Nepal
has the authority to review laws, policies, and actions of the government to ensure
they arrange with constitutional principles.

b. Judicial review in Nepal serves as a mechanism to protect fundamental rights
guaranteed by the Constitution.

c. Judiciary of Nepal acts as a check on the powers of the executive and legislative
branches of government. Through judicial review, the court can strike down laws or
executive actions that are unconstitutional.

d. The several landmark judicial review cases that have had significant implications for
good governance, human rights, and democracy.

e. Judicial review promotes transparency and accountability in governance by
subjecting governmental decisions to scrutiny.

7. Conclusion

Judicial review is an essential component of modern constitutional democracies because it ensures
that the government respects the rights and liberties of its citizens. It serves to stop government
abuse of power and advance democratic principles like the rule of law and the preservation of
individual rights by giving the judiciary a way to review and invalidate unconstitutional laws.
Judicial review is a process under which executive and legislative actions are subject to review
by the judiciary. A court with judicial review power may invalidate laws and decisions that are
incompatible with a higher authority.

Definitely to declare any law ultra vires to the Constitution is a very demanding task for any
judiciary. Especially when such declaration is for the law made by people's representative
themselves, which may at times invoke counter majoritarian arguments against judicial review.
Hence, it must always balance between rule of law and democratic values, keeping in view wider
objective of securing constitutional rights of the citizens.

If judicial review effectively active it can play a significant role in safeguarding and promoting
women's rights. Courts can interpret existing laws and provisions to ensure they are consistent
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with constitutional guarantees of gender equality. It provides a mechanism for challenging
and striking down laws or policies that discriminate against women. Through judicial review,
women may have improved access to justice. Courts can address issues such as gender-based
violence, discrimination, and unequal treatment, providing a forum for women to seek remedies
for violations of their rights. Judicial decisions can empower women's rights activists and
organizations, providing legal backing to their advocacy efforts. It can also encourage a broader
societal discussion on gender equality issues. It's important to note that the effectiveness of judicial
review depends on various factors, including the independence of the judiciary, the legal culture
of the country, and societal attitudes. For the most current and specific information on judicial
review and women's rights in Nepal, it is recommended to refer to recent legal developments and
cases in the country.
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Bridging Rights and Realities: Human Rights
Challenges for Refugees in Nepal

Mandira Shrestha

Abstract

Nepal has hosted refugees from various neighboring countries like Tibet, Bhutan, Afghanistan,
Pakistan, Myanmar including some African countries, as they flee persecution, armed
conflict, violence, disaster that lead them to the deprivation of dignified life and liberty. There
have been various challenges for refugee protection in Nepal in terms of legal, social, and
humanitarian dimensions. The presence of refugee populations emphasizes on the importance
of enhancing the capacity of government agencies, promoting community awareness, advocacy
for the exploration of durable solutions such as voluntary repatriation, resettlement, and local
integration. However, a large population residing in Nepal without proper fulfillment of basic
needs is continuously suffering because of legal uncertainties and gaps in specific legislative
frameworks and formal recognition mechanisms in Nepal. Similarly, lack of national strategies
for monitoring and reporting mechanisms, collaborating with national and international
communities for the effective advocacy, policy reforms and developing legislation aligned
with international standards causes even more challenges. However, there has been potential
to improve refugee protection mechanisms, to address vulnerabilities, and to uphold the rights
and well-being of refugees, contributing to a more inclusive and humane society.

Keywords: threat to persecution, asylum, refugee protection, displacement, Bhutanese refugee,
Tibetan refugee, refugee rights, domestic legislation, international human rights standards,
voluntary repatriation

Introduction:

Refugee is someone who has been forced to flee their home countries due to well-founded fears of
persecution based on race, religion, nationality, political opinion, or memberships in a particular
social group, who is unable or unwilling to return to their country of origin." Additionally,
displaced persons are categorized into asylum seekers, refugees, economic migrants and internally
displaced person.? Legal status of refugee refers to the formal recognition of a person's rights and
responsibilities under national and international laws, including the right to seek asylum and
access to essential services. Refugees have the right to safe asylum and not to be returned to
possible persecution in their country of origin.? In ordinary sense, refugee refers to the person in

1 Convention relating to the Status of Refugee, 1951
United Nations High Commissioner for Refugees (UNHCR), A Pocket Guide to Refugees 2008 page 11-32
3 United Nations High Commissioner for Refugees (UNHCR) https://www.worldvision.org/refugees-news-stories/what-is-a-

refugee-facts
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flight who seeks to escape social conditions or personal circumstances found to be intolerable for
the survival of live. The reasons of flight may be from oppression, threat to persecution, violence,
deprivation, grinding poverty, conflict, and natural calamities.

There has been a strong linkage between refugee protection and human rights. People forced to
flee are often deprived of their fundamental rights to live without distinction in order to get basic
facilities to live as human.* Seeking asylum is a human rights and anyone fleeing persecution,
conflict or human rights abuses has a right to seek protection in another country.” Nevertheless,
such individuals are subjected to fulfill rights and duties enshrined in international human rights
standards and the domestic legislation of concerned state.®* When individuals are compelled to
leave their homes due to circumstances beyond their control, they deserve the opportunity to
establish a life with dignity and security in a new environment, with the hope of returning home
once conditions allow for it.”

Nepal has significant presence of refugees from different part of world, who may have suffered
from various human rights violations as they are vulnerable to enjoy basic necessities in terms of
food, shelter, healthcare and security, and are to be protected by host country. Tibetan, Bhutanese
and other refugees residing in various camps in Nepal are to be protected with the assurance of
human rights as Nepal is a party state to various international human rights instruments. The
protection and legal status of refugees in Nepal is a critical issue with profound humanitarian and
legal implications. Based on the contemporary presence of refugees from various nations and
existing legal complications for addressing them in Nepal, this study on ‘Bridging Rights and
Realities: Human Rights Challenges for Refugees in Nepal' adopted a comprehensive methodology,
aiming to contribute significantly in advancing discourse, policies and practices related to refugee
protection and their legal status. Additionally, the study seeks for positive outcomes and improved
conditions of refugees in Nepal that can inform recommendations, interventions, and advocacy
strategies aimed at enhancing refugee rights and protections within unique socio-economic and
political landscape of Nepal by maintaining social harmony and peace.

Historical Context of Refugee Movements in Nepal:

Throughout history, the trend of displacement of people from place of origin, seeking sanctuary,
finding safety, and protecting them from danger has been a global phenomenon.® People are forced
for transference because of well-founded fear of persecution, deprivation of rights and safety.
The protection of refugees has been considered as customary international law. International
arrangements for refugee began after World War I during the period of League of Nations, with
the establishment of the High Commission for Refugees in 1921, followed by various initiatives

4 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/what-we-do/protect-human-rights
[accessed 27 April 2024]

5 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/us/about-unhcr/who-we-protect [accessed
3 May 3, 2024]

6 Article 2 General obligations, The Refugee Convention, 1951
United Nations High Commissioner for Refugees (UNHCR) Global Appeal 2024, The UN Refuge Agency

8 Joshi Sarat C., PROTECTING HUMAN RIGHTS OF REFUGEES Issues and International Intervention, 2011
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such as the Nansen International Office for refugees, the inter-governmental Committee for
Refugees, and eventually the International Refugee Organization in 1947.° Later the broad issues
of refugee are coined in the Convention Relating to the Status of Refugee in 1951. The legal status
of refugees has historical roots in modern Western history, where in the 19th century, rulers of
European powers readily accepted individuals seeking to migrate even though there have been
traces of flight in other parts of the world.!* Guy Goodwin Gill argues that customary international
law now recognizes a new class of refugees, extending the principle of non-refoulement to
individuals outside the conventional refugee definition who lack government protection against
imminent danger, such as civil disorder or human rights violations, and should be granted refuge
unless the state can prove the absence of continued risk." There are 59.5 million refugees and
internally displaced people and 10 million stateless people living in limbo without citizenship,
who are forced from their homes due to the conflict and are forced to live in deprivation of
minimum standard of living.!? United Nation High Commission for Refugees (UNHCR) states
that there are 35.3 million refugees globally and 29.4 million among them needs protection.
Providing shelter and aid was originally a religious obligation to many religions to help people
in need before the integrated form of international instruments relating to refugee protection. The
transition from granting asylum or refugee status based on religious charity to a state-mandated
responsibility grounded in the concept of national sovereignty marks a pivotal evolution. This
shift, acknowledged as a fundamental human right within international legal frameworks, reached
its apex with the ratification of the Universal Declaration of Human Rights in 1948. Like many
countries around the globe, Nepal is also a destination or transit for seeking asylum or refugee.
Nepal has witnessed a notable influx of diverse refugee populations as of its renowned tranquility
amidst neighboring strife. However, tracing the historical footprint of refugee presence in Nepal
is a challenging task due to the lack of proper mechanisms of documentation. In addition to
the refugees from Tibet and Bhutan, Nepal has hosted refugees from other countries such as
Myanmar, Afghanistan, Pakistan and some African countries, among which are staying without
adequate standard of living.

Tibetans have a significant presence among refugee populations of Nepal, with their displacement
following Chinese occupation of Tibet in 1950." Fleeing political persecution and cultural
repression, Tibetan refugees sought refuge in neighboring countries, including Nepal. Nepal
initially provided sanctuary to Tibetan refugees, allowed them to settle in designed areas, primarily
in the Kathmandu Valley and other parts of the country by providing de facto asylum. They are
living in a somewhat precarious legal situation, as their status has not been formally recognized
under Nepali legal grounds. Some Tibetan refugees have been able to integrate into Nepali society
and establish businesses or pursue education, but many continue to face challenges in terms of

9 K.C Yadav Kumar 2016. Refugee Law Theory and Praxis: A Nepalese Perspective page 4

10 B.S. Chimni (ed.), International Refugee Law, (1st Ed.), New Delhi, Sage Publications, Reprint 2007 page 19
11 ibid 8 page 20-21

12 Refugee International, www.endslaverynow.org/refugee-international [accessed 25 April 2024]

13 KMC Journal. Livelihood Patterns of the Tibetan Refugees in Kathmandu. page 75
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legal status, access to education, employment opportunities, and social integration.'* As of present
day, there are still Tibetan refugees residing in Nepal, including individuals and families who
have been living in exile for decades.

The presence of another largest group of refugees is from Bhutan. The Bhutanese refugee
community in Nepal stems from the lineage of Lhotshampa community, Nepalese migrants who
arrived in Southern Bhutan during the late 1890s.!* They are initially invited by the government of
Bhutan to assist in the clearance and cultivation of the southern jungles of Bhutan. These settlers
eventually found themselves displaced when Bhutan government implemented discriminatory
policies, excluding them. As tensions escalated, protests erupted, prompting the government to
clamp down on what they perceived as distinct voices, drive them to surface of arrests, torture,
sexual violence, extortion, and arbitrary detention. In 1991, a wave of Lhotshampa from Southern
Bhutan, numbering in the thousands, embarked on a hazardous journey to Nepal via India.'®
Nepal accommodated them in various refugee camps and settlement in the eastern part of the
country, notably in the areas of Jhapa and Morang districts of Terai region. Such camps became
home to thousands of Bhutanese refugees for many years, with limited prospects for return or
resettlement. Similarly, facing systemic discrimination, violence, and denial of citizenship rights,
Rohingya Muslims have been forced to flee their homes, leading to one of the largest refugee
crises in the world, !7 whereas Nepal has not been a primary destination for Rohingya refugees
due to the geographical and cultural factors, there have been significant traces of their presence in
Nepal. The plight of Rohingya refugees underscores the global challenge of protecting vulnerable
populations and ensuring their rights to asylum and safety. The presence of various refugee
communities continues to be an important aspect of Nepal's refugee landscape and raise ongoing
discussions about legal status, protections, rights and integration challenges faced by refugees in
the country. Resettlement to third countries, facilitated by the United Nations High Commissioner
for Refugees (UNHCR) and other agencies, has been a better option for some refugees seeking
permanent resettlement and opportunities. But such initiatives seem not enough to address all
the refugee populations residing in Nepal for the protection of their rights and to mark their
obligations to follow the legal standards of the country in order to maintain social harmony and
public acceptance.

Legal Framework on the Protection of Refugee:

The legal framework of the host country governing the protection of refugees plays a vital role
in safeguarding the rights and well-being of individuals forced to flee their homeland due to
persecution, conflict, or violence. Similarly, international instruments relating to refugee protection
create obligations for their state parties to respect and protect the people in need. International

14 Ibid 8 page 74

15 Peace and Democracy in South Asia, THE BHUTANESE REFUGEES: BETWEEN VERIFICATION, REPATRIATION AND
ROYAL REALPOLITIK. Vol. 1. 2005.

16 ibid 11

17 Nepal and the Rohingya Refugees. 2017 https://thediplomat.com/2017/12/nepal-and-the-rohingya-refugees/#:~:text=While%20
the%20overwhelming%?20majority%200of, repressed%20people?%20in%20the%20world
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convention and its protocol relating to refugee establish international legal framework for defining
refugees, their rights, and the obligations of states towards refugees and provide guidance on
key principles such as non-refoulement, the right to seek asylum, access to protection, non-
discrimination, and the right to food, shelter, health and well-being. Nepal is the habitation
of refugees from various countries, but lacks comprehensive domestic legislation specifically
focused on the protection of refugee rights and procedures for asylum or status determination.
Furthermore, Nepal is not state party to the Convention relating to the Status of Refugee 1951 and
its 1967 Protocol. As a result, matters related to the protection and status of refugee are primarily
addressed within the framework of customary international law, human rights treaties, ad hoc
measures of administrative practices, and constitutional provisions related to human rights that
guarantee fundamental rights including right to life, freedom from torture, access to justice, are
relevant to the issues of refugee and their protection.

Nepal, unless being the signatory to the international instruments relating to the protection of
refugee, has to respect and fulfill an obligation of the provisions of customary international law
enshrined in various international human rights instruments, to which Nepal is a party state, create
obligations to protect the rights and well-being of refugees. Universal Declaration of Human
Rights, (UDHR) 1948 provides a framework for the protection of refugees' rights in Article 9
that emphasizes the right of individuals to be protected from arbitrary arrest, detention, or exile
which is particularly important for refugees who may be vulnerable to detention based on their
immigration status. Article 13 (2) recognizes the right to leave any country, including his own,
and to return to his country; including refugees' right to move freely within the host country
and should not be arbitrarily restricted in their movements. Article 14 recognizes the right of
individuals to seek asylum from persecution. Moreover, Nepal welcomed treaty obligations '3
under various international human rights instruments such as International Covenant on Civil
and Political Rights (ICCPR) 1966 to ensure the right to movement and right to fair trial; the
International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966 ensures the
economic, social, and cultural rights of individuals, does not explicitly mention refugees, but
apply to all individuals within a state's jurisdiction, including refugees. These rights are crucial
for ensuring the well-being and dignity of refugees and are integral part to their protection under
international law. The principle of non-refoulement, explicitly included in the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or punishment (CAT) 1984 in Article
3 that prohibits the extradition, expulsion, or return of individuals to another state where there
are substantial grounds for believing that they would be in danger of being subjected to torture
or inhumane treatment. It aimed at preventing torture and other forms of cruel, inhuman, or
degrading treatment or punishment to all individuals, including refugees, within the jurisdiction
of state parties. Article 22 of the Convention on the Rights of Child (CRC) 1989 protects the
rights of a refugee child, who may or may not accompany with his or her parents or by anyone,
including providing the necessary assistance for family reunification. Similarly, the Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW) 1979 and the

18 Nepal Treaty Act 1990 (9): Treaty provisions enforceable as good as Laws
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International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
1965 protect various rights of refugees without discrimination.

The principles enshrined in international human rights instruments and conventions such as
ICCPR, ICESCR, ICERD, CEDAW, CRC and CAT do not specifically address refugees as a
distinct category; there provisions are applicable to all individuals, including refugees, within the
jurisdiction of state parties as a customary international law. Apart from such instruments, there
have been some other instruments that govern the protection of refugee. The Guiding Principles
on Internal Displacement 1998, provide non-binding guidance, emphasizes for preventing
arbitrary displacement, safeguarding asylum rights, and protecting vulnerable groups. It basically
supports' voluntary return, resettlement, and reintegration of internally displaced person, indirectly
reinforcing refugees' rights and the need for their safe, dignified return. Similarly, the Cartagena
Declaration on Refugees, 1984, sets the principle of non-refoulement and calls for international
cooperation to address the needs of refugees. These international instruments with the norms of
customary international law provide insights in the absence of domestic legislations and adaptation
of international instruments on refugee protection to respect and protect the refugees in Nepal

The Contemporary Context of Refugees in Nepal:

Nepal has hosted around 20, 000 refugees from various neighboring countries such as Tibet,
Bhutan, Afghanistan, Myanmar and other states, and this practice continued since 1959'%, have
sought asylum in Nepal due to various reasons, including political persecution, armed conflict,
ethnic discrimination and human rights violations. Those refugees are settled in various camps
in different parts of Nepal. Refugee camps and settlements in Nepal fluctuate in terms of sizes,
facilities, and conditions. Bhutanese refugee camps in eastern Nepal, such as Beldangi, Sanischare,
and Khudunabari, and Tibetan refugee camps in different places of Kathmandu and Pokhara
have housed significant populations for decades. Rohingya refugees are settled in the camps in
Kathmandu and other Terai regions. Those camps have basic infrastructure for housing, education,
and healthcare, but facing challenges such as overcrowding and limited livelihood opportunities.
Refugees in Nepal have access to essential services such as healthcare and education, largely
supported by government agencies, NGOs, and international organizations. However, access can
be limited, especially in remote areas or for vulnerable groups within the refugee population. The
processes of taking various measures and efforts are ongoing to improve access the condition
of refugees such as to provide education through schools in refugee camps and scholarships for
higher education, and healthcare services include primary care clinics and partnerships with local
hospitals for specialized treatment.

Social integration is another option to address the refugee protection, which plays a crucial
role in the well-being and resilience of refugees in Nepal. Integration efforts aim to foster
meaningful interaction and collaboration between refugees and host communities, promoting
mutual understanding and cooperation, which ultimately help to maintain social harmony and

19 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/countries/nepal [accessed on 28 April
2024]
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peace. Positive impacts of social integration include cultural exchange and enrichment, economic
opportunities through entrepreneurship and collaboration with local businesses, community
support networks that provide social and emotional assistance to refugees, advocacy and awareness
initiatives that promote refugee rights and inclusion contributing to diverse social fabric of Nepal.
However, social integration also faces potential threats, such as language and communication
barriers leading to misunderstandings or isolation, cultural tensions or conflicts. Social integration
program should implant the feeling of ownness in refugee populations that can contribute to the
overall development of the country.

Many refugees in Nepal seek resettlement to third countries, such as the United States, Canada,
Australia, or European countries, through resettlement programs facilitated by UNHCR and
partner organizations. Third-country settlement offers refugees the opportunity for permanent
residency and a fresh start in a new environment. About 25, 000 Bhutanese refugees have been
resettled in the United States and other receiving countries from camps in eastern Nepal, among
which 22, 060 refugees has been accepted by United States, 1, 006 by Australia, 892 by Canada,
316 by Norway, 305 by Denmark, 299 by New Zealand and 122 by Netherlands since 2007 with
the cooperation of the government of Nepal and the International Organization for Migration
(IOM).2° 1t is claimed that more than 113, 500 refugees from Nepal have been resettled to eight
different countries with the help of UNHCR. There have been some challenges for refugees in
third-country settlement such as cultural adjustment and adaptation to new societal norms and
systems, language barriers, integration support, employment and economic stability in the new
country, and psychological and emotional challenges related to leaving familiar surroundings and
starting a new.

Despite of some progress, refugees in Nepal are facing various challenges such as legal uncertainties
and restrictions on employment and mobility, limited access to higher education and professional
opportunities, mental health and psychosocial disparities due to displacement and trauma, and
additional vulnerabilities among specific groups such as women, children, and persons with
disabilities. Refugee children and youth face significant barriers to accessing quality education
and professional opportunities because of the limited availability of educational resources and
facilities in refugee camps, coupled with restrictions on enrollment in public schools, hinders
their educational development. Additionally, challenges in obtaining recognition of qualifications
and certifications acquired in refugee camps further limit their access to higher education and
vocational training programs. The experience of displacement, trauma, and uncertainty can
have profound impacts on the mental health and psychosocial well-being of refugees. Stigma,
discrimination, and lack of access to mental health services worsen these challenges, leading
to increased vulnerability among refugee populations. Addressing for mental health and
psychosocial support needs is essential for promoting resilience and recovery among refugees in
Nepal. Women, children, and persons with disabilities within refugee populations are particularly
vulnerable to various forms of exploitation, discrimination, and violence. Gender-based violence,

20 United Nations High Commissioner for Refugees (UNHCR) https://www.unhcr.org/news/number-refugees-resettled-nepal-
passes-25-000-mark [accessed in 28 April 2024]
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child labor, and lack of access to inclusive services pose significant challenges to their well-being
and protection. Limited job opportunities, economic activities, and access to financial services
in refugee camps contribute to economic instability and dependency on humanitarian assistance
among refugees. Enhancing livelihood opportunities, promoting entrepreneurship, and facilitating
access to financial resources are crucial for empowering refugees economically and promoting
self-reliance. While refugees in Nepal have access to basic healthcare services, challenges such
as limited availability of specialized care, barriers to accessing healthcare facilities outside of
camps, and health disparities persist. Strengthening healthcare infrastructure, expanding access to
specialized services, and addressing health inequalities are essential for ensuring the health and
well-being of refugee populations residing in various camps in Nepal.

Addressing Refugee Protection in Nepal:

Nepal, as a developing country, is actively striving for social, political, and economic
advancement. However, amidst these efforts, the task of hosting refugees or providing sanctuary
poses significant challenges that require careful consideration to implement successfully for the
assurance to respect and protect existing refugees. However, Nepal is fulfilling its international
obligations to protect and respect human rights of all individuals including refugees despite of
various challenges.

a. Legal Existence on Refugee Protection:

The absence of a specific domestic legislation has led to legal uncertainties and challenges for
refugees residing in the country, regarding their legal status, residency rights, and access to basic
services to live dignified life. Such legal ambiguity has resulted in difficulties for refugees in
obtaining essential documentation, including identity cards and work permits, impacting their
ability to access employment, education, and healthcare services. Advocacy efforts by NGOs,
civil society organizations, legal experts and judicial responses aim to promote legal reformation
that enhance refugee rights and address gaps in the existing legal framework are the ultimate
initiatives to contribute to resolve the problems.

b. Judicial Intervention:

There have been instances of judicial interventions through court cases aimed at protecting and
upholding the rights of refugees in response to the challenges on refugee protection. The nine
cases covered in the latest publication of the Supreme Court, sets examples to address the issues
of refugees in Nepal such as the principle of non-refoulement, unlawful detention and protection
of identity, such as:

o Abdi Fahad Yusuf v. Department of Immigration et al. (2020). The fundamental principle
that detaining individuals arbitrarily, post-completion of their criminal sentence, stands
in direct contradiction to both the Constitution and the human rights treaties endorsed by
Nepal.?!

21 Abdi Fahad Yusuf v. Department of Immigration et al. Writ No. 076-WH-0233 Decision No. 10503 (2020)
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o Sonam Khampa v. Ministry of Home Affairs (2011). An interim order was issued to prevent
the refoulement of Tibetan refugees for the protection of their life. *

o Hadi Jaber Habib v. Government of Nepal (2009). The court protected the right to fair trial
of an asylum seeker stating that the decision of imprisonment without following the due
process of law is unlawful. Further, the Court drew the attention of the Government of
Nepal for the development of domestic law on refugees.”

These judicial interventions have played a crucial role in clarifying legal rights, challenging
restrictive policies, and advocating for the protection of refugee rights under international law.
Despite the positive impact of judicial interventions, challenges persist due to the lack of a
comprehensive legal framework specifically addressing the protection of refugee. The need for
legislative reformation and policy developments to address the legal gaps and ensure adequate
protection for refugees remains a priority. The judiciary in Nepal serves as a cornerstone for
nurturing a fair and inclusive society, dedicated to upholding the inherent dignity and rights of all
individuals including refugee residing in Nepal.

c. Integration and Social Acceptance:

Integration and acceptance of refugees from various countries is another burning concern in
Nepal. Integrating them into local communities is a complex process that requires addressing
socio-economic, cultural, and legal barriers. Such challenges may include limited access to
formal employment, education, healthcare services, and social inclusion, leading to potential
marginalization and vulnerability. There have been various ways to address such emerging
challenges through constant collaboration, advocacy, and policy reformation. While some refugee
communities have established ties and networks within Nepalese communities, others may face
social stigma, discrimination, vulnerability and deprivation of enjoying human rights. Apart
from that, cultural exchange programs, community events, and awareness campaigns can foster
understanding, tolerance, and mutual respect, contributing to peaceful coexistence that can impact
on the balancing of social harmony and peace.

d. Humanitarian Assistance:

Nepal has a longstanding tradition of providing asylum and humanitarian support to refugees to
uphold humanitarian values with limited resources and uncertain legal grounds. The availability
of resources and funding for humanitarian assistance programs for refugees is often limited,
which can result in gaps in providing essential services such as shelter, food, healthcare, and
psychosocial support, impacting the overall well-being of refugees. On the other hand, refugees
in Nepal may encounter difficulties in accessing essential services such as healthcare, education,
housing, and employment. The conditions in refugee camps, particularly those hosting a large
number of refugees, pose significant challenges such as overcrowding, limited access to basic
necessities such as food, clean water, hygiene and sanitation as well as healthcare, and education

22 Sonam Khampa v. Ministry of Home Affairs Writ No 068-WH-0021 (2011)
23 Hadi Jaber Habib v. Government of Nepal Writ No 065-WH-0019 Decision No. 8055 (2009)
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services. To overcome such difficulties, various programs organized in different span of time
focused on the livelihood support and economic empowerment aim to enhance the self-reliance
and resilience of refugees in Nepal. Additionally, vocational training, skill development initiatives,
and income-generating activities can help to provide opportunities for refugees to improve their
economic well-being to contribute positively to their communities.

e. Government Initiatives:

While Nepal has shown humanitarian support for refugees, there is a need for comprehensive
refugee policies and frameworks to address various challenges of Nepal for refugee protection.
Nepal generally follows a non-refoulement policy that forbids forcibly return to the countries
where they could face persecution. Nevertheless, Nepal has a gentlemen agreement with the
United Nations High Commissioner for Refugees (UNHCR) to manage refugee issues.* This
partnership involves providing support for refugee camps, facilitating refugee registration, and
coordinating humanitarian assistance. Women, children, senior citizens, disable people within
refugees are considered as vulnerable group are likely to be special protection and aids. To address
the rights and dignified life, government agencies need to implement gender-sensitive policies
and programs to address gender-based violence, promote women's empowerment, and ensure
the protection of children, senior citizens and persons with disabilities. It is highly important to
establish child protection mechanisms, including safe spaces and education initiatives, to prevent
exploitation and abuse among refugee children specially focusing on girl child.

f. Advocacy and Awareness:

Advocacy and awareness programs are considered to an effective measure for ensuring human
rights of refugees. Non-governmental Organizations (NGOs) and civil society groups play vital
roles through various programs focusing on education; vocational training, livelihood support,
and community empowerment contribute to enhancing refugee resilience and self-sufficiency,
includes by providing humanitarian assistance, advocacy, legal support, and community services
to refugees. Advocacy for legal reforms, inclusive policies, and coordination among government
agencies, NGOs, and international partners is essential for improving the protection of refugees
in Nepal. Along with such agencies, National Human Rights Commission, a constitutional body,
plays a pivotal role to ensure and respect the rights of refugees in Nepal, through monitoring
and reporting of various human rights violations. The Commission conducts investigations,
documentation of various cases, publish reports, and make recommendations to government
and relevant stakeholders highlighting issues of refugees such as access to justice, right to
education, healthcare, and protection from discrimination. Advocacy for policy reforms, legal
protections, and implementation of international human rights standards to safeguard refugee
rights and promote inclusive practices for ensuring human rights are also the major tasks of the
Commission. NHRC Nepal also performs capacity-building initiatives for government officials,
law enforcement agencies, and civil society organizations to enhance their understanding on
the rights of all individuals, including refugee. The Commission collaborates with national and

24 https://www.tibetjustice.org/reports/nepal.pdf
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international partners, including UN bodies, NGOs, and civil society organizations, to strengthen
refugee protection mechanisms, exchange best practices, and advocate for collective actions in
addressing refugee challenges.

g. Community Support:

Community based initiatives promote social cohesion and integration between refugee populations
and host communities. Cultural exchange programs, awareness campaigns, and community events
foster understanding, tolerance, and mutual respect to each other. Community support includes
initiatives to create livelihood opportunities, vocational training, skill development programs, and
income-generating activities to empower refugees economically and facilitate their integration
into local economies. Schools, clinics, and community centers may provide services tailored to
the needs of refugee populations, ensuring access to essential facilities. Such support extends
to education and healthcare services for refugees. Community support also involves advocacy
efforts to raise awareness about refugee issues, advocate for refugee rights, and mobilize support
for policy reforms. Community members, local leaders, and volunteers contribute for creating
welcoming and inclusive environments for refugees. Community support plays an effective
role on maintain peace and harmony for all. Beside all these programs, strengthen mental
health services and psychosocial support programs tailored to the needs of refugee populations,
including trauma-informed care and counseling services as they are more prone to psychological
stigma. Community supporters can conduct awareness campaigns and stigma reduction initiatives
to promote mental health literacy and support-seeking behaviors.

h. International Cooperation:

People flee from persecution, disaster, violence and conflict has been a global issue that needs
to address through international cooperation and partnership. Apart from that, strengthening
cooperation and partnerships with international organizations, NGOs, and donor agencies to
manage and mobilize resources and support for refugee protection and assistance programs
within any state territory becomes an emerging need of contemporary world. Strong and effective
advocacy for increased global solidarity and responsibility, sharing in addressing refugee crises
and promoting durable solutions can be effective to resolve the issues of refugee protection. The
United Nations High Commissioner for Refugees (UNHCR) plays a pivotal role in providing
technical expertise, advocacy support, and financial assistance to strengthen refugee protection
mechanisms in Nepal. They collaborate with government agencies, NGOs, and civil society
organizations to address legal, humanitarian, and socio-economic challenges faced by refugees.
Similarly, International Organization for Migration (IOM) involves in refugee protection through
various activities aimed at supporting refugees, strengthening protection mechanisms, building
capacity, advocating for refugee rights, and fostering collaboration among stakeholders. Local
NGOs and community-based organizations are working vivaciously to advocate for refugee
rights, provide humanitarian aid, and conduct research and advocacy initiatives on refugee
issues. Nepal collaborates with regional bodies such as the South Asian Association for Regional
Cooperation (SAARC) and the Asia Pacific Refugee Rights Network (APRRN) to address cross-
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border refugee issues, promote regional cooperation, and share best practices in refugee protection
and assistance. The APRRN aims to foster a collaborative spirit among regional stakeholders,
emphasizing the importance of unified efforts to effectively address the educational challenges
faced by refugee and stateless children and for addressing mental health issues among refugees
and asylum seekers through collaborative, culturally sensitive, and holistic approaches.” Nepal
seeks to strengthen coordination, resource mobilization, and information exchange on refugee-
related matters, including setting international standards of legal frameworks, durable solutions,
and refugee integration through regional partnerships.

Resource allocation and mobilization is another important matter to resolve the challenges of
refugee protection. The actions taken by Nepal to collaborate with various international donor
agencies such as United States Agency for International Development (USAID), the European
Union (EU), and the World Bank, provides crucial financial support and funding for refugee
protection programs, humanitarian assistance, and infrastructure development in refugee camps
and settlements to resolve the problems of generating resources. To enhance sustainable fundraising
mechanisms, multi-stakeholder partnerships are essential for ensuring adequate resources for
refugee populations, including education, healthcare, livelihood support, and social integration
initiatives. Similarly, international organizations and partners facilitate capacity-building
initiatives, including training programs and workshops, for government officials, law enforcement
agencies, legal practitioners, and civil society actors on refugee rights, protection mechanisms,
humanitarian principles, and international legal frameworks. Development of technical support
and knowledge sharing initiatives focusing on areas such as legal aid, psychosocial support,
refugee registration systems, child protection, gender equality, and anti-discrimination measures
can help to enhance the effectiveness of refugee protection efforts.

Conclusion:

Human rights violations, conflict, disaster, and fear of persecution are significant affecting factors
driving people in a state of statelessness, which force them to seek refuge or asylum. It is the
worst outcome of any country, where people are consequently stripped of fundamental rights
and access to basic services, thereby extending a cycle of marginalization and vulnerability that
further intensifies their plight. Refugee protection has evolved into a global imperative, governed
by international instruments, regional agreements, and national mechanisms in host countries.
Resolving various human rights challenges is the contemporary agenda around the globe that is
considered as ongoing process. There have been several key international instruments such as
the 1951 Refugee Convention and 1967 Protocol along with the Cartagena Declaration 1984,
and the Guiding Principles on Internal Displacement 1998 outlined the legal framework and
responsibilities for refugee protection, which set out the customary international law that apply
even for non-signatory states.

No country can remain in isolation without connection to the global events and developments in the

25 summary-report-regional-strategic-dialogue-refugee-and-stateless-children-education 2024 https://reliefweb.int/re-
port/world/summary-report-regional-strategic-dialogue-refugee-and-stateless-children-education
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contemporary growing world. Likewise, Nepal has an identity in international platform even for
the hosting the refugees from various neighboring countries, despite of having specific domestic
legislation as well as without adopting international instruments relating to refugee protection.
It is undeniable truth that the presence of refugee population can have impact on demographic
change of the country even with the hardship of finding official records. The country upholds
refugee rights based on the principles of customary international law embedded in international
instruments. Beside all these factual grounds, refugees in Nepal have to face various challenges
accessing basic necessity, education, and healthcare especially by the vulnerable groups such
as women, children, and persons with disabilities. Similarly, economic empowerment, social
integration, resettlement and voluntary repatriation processes remain as ongoing challenges for
refugees in Nepal.

Recommendations:

Nepal can significantly improve its refugee protection mechanisms, to address vulnerabilities, and
to promote the rights and well-being of refugees through various ways, such as:

e Develop comprehensive national law on refugee protection aligned with international
standards to enhance refugee protection effectively which includes defining refugee status,
establishing asylum procedures and ensuring mechanisms for protecting the rights as well as
determining the obligation of refugees.

e Establish a specific governmental agency for maintaining all the essential records for the
purpose of documentation such as their status and activities.

e [tis essential to enhance the capacity of human rights organizations such as National Human
Rights Commission, NGOs, media and civil society as they are the important organs to robust
monitoring and reporting mechanisms for refugee protection.

e Enhance, effective and continuous collaboration and cooperation with national and
international partners for technical expertise and financial support to promote community
awareness, cultural exchange programs, and advocacy campaigns to reduce discrimination
against refugees and improve access to essential services.
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Human rights diplomacy, its different dimensions
and nexus with economic diplomacy

Daya Ram Pathak

Abstract

Human rights diplomacy, in general, refers to the diplomatic efforts of governments,
international organizations, and civil society actors to promote and protect human rights
both domestically and internationally. It involves advocating for the advancement of human
rights principles, norms, and standards through dialogue, negotiation, cooperation, and
sometimes pressure tactics with other states and non-state actors. In the realm of international
relations, economic diplomacy traditionally focuses on promoting a country's economic
interests through negotiation, trade agreements, and investment partnerships. However, an
often overlooked but critical dimension of economic diplomacy is human rights diplomacy.
Human rights diplomacy entails advocating for and promoting human rights principles in all
aspects of foreign policy, including economic engagements. Human rights diplomacy is an
indispensable dimension of economic diplomacy with far-reaching implications for global
prosperity and stability. By promoting responsible business practices, mitigating risks, and
creating enabling environments for development, diplomatic efforts that prioritize human
rights contribute to fostering sustainable economic growth and advancing shared prosperity.
Therefore, integrating human rights considerations into economic diplomacy is not only a
moral imperative but also a pragmatic strategy for achieving long-term economic success in
an interconnected world.

Keywords: Human rights diplomacy, Digital diplomacy, Economic diplomacy, Cultural
diplomacy, Legal diplomacy, Non-state actors, Accountability, Globalization, Inclusivity,
Technology, Economic, Cultural exchanges

Background

Human rights diplomacy is a term that describes the interactions among states on human rights.
It has existed in various forms for over 75 years — since human rights were inscribed in the
1945 UN Charter and articulated in the Universal Declaration of Human Rights in 1948. The
dominant feature of human rights diplomacy today is the polarized context in which it takes
place. The US and China overtly champion rival paradigms of human rights: the former and its
allies tend to portray human rights almost as a subset of democracy; while the latter has sought
to position itself as a leader of the Global South by laying claim to the old concept of the ‘right
to development'. These opposing paradigms represent neither a holistic view of human rights nor
a sustainable way forward.
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As above mentioned Human rights diplomacy has existed in various forms for over 75 years,
since human rights were inscribed in the 1945 UN Charter and then articulated

in the Universal Declaration of Human Rights (UDHR) in 1948. It was diplomacy that enabled
a series of treaties to be drafted and adopted during the second half of the 20th century and the
early years of the 21st — in particular, the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR)
adopted in 1966. Together with the UDHR, these treaties form the International Bill of Rights.

However, human rights diplomacy is a unique concept. Diplomatic engagement on human rights
is inevitably secondary to broader considerations of national interest, and subject to shifting calculations
of whether it is worth the political cost. It is also a paradox: while human rights are grounded in agreed
norms that are not (in theory) open to renegotiation, diplomacy is pragmatic, fluid and responsive to the
demands of realpolitik. The two are not easy companions. In a 2011 book, the human rights scholar
and practitioner Michael O'Flaherty defined human rights diplomacy as ‘the utilization of diplomatic
negotiation and persuasion for the specific purpose of promoting and protecting human rights' while
George Ulrich characterized it as a set of activities aiming ‘to enlarge the sphere in which human rights
functions as the operative norms'. Both definitions quite reasonably assume a good-faith engagement
by states and other actors seeking to advance human rights.

What is Human Rights Diplomacy?

Human rights diplomacy, in general, refers to the diplomatic efforts of governments, international
organizations, and civil society actors to promote and protect human rights both domestically and
internationally. It involves advocating for the advancement of human rights principles, norms,
and standards through dialogue, negotiation, cooperation, and sometimes pressure tactics with
other states and non-state actors.

Human rights diplomacy has the following key characteristics.
1. Promotions of Human rights standards:

Human rights diplomacy aims to promote universal adherence to human rights standards
as enshrined in international treaties, conventions, and declarations such as the Universal
Declaration of Human Rights. This involves advocating for the ratification and
implementation of human rights instruments by states and encouraging the development of
national laws and institutions that protect and promote human rights.

2. Engagements with Governments :

Diplomatic efforts are often directed towards engaging with governments to address human
rights concerns within their jurisdictions. This may involve raising specific cases of human
rights abuses, urging governments to uphold their human rights obligations, and providing
technical assistance and capacity-building support to strengthen national human rights
mechanisms.
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3. Multilateral co-operations :

Human rights diplomacy frequently takes place within multilateral forums such as the
United Nations Human Rights Council, regional organizations, and bilateral partnerships.
Diplomatic efforts in these forums focus on fostering consensus, sharing best practices, and
coordinating actions to address global human rights challenges collectively.

4. Support for Civil Society:

Diplomacy in support of human rights often involves engaging with civil society
organizations, human rights defenders, and grassroots movements. Governments and
international actors provide support and protection to civil society actors working on
human rights issues, amplifying their voices in diplomatic discussions and advocating for
their rights to freedom of expression, association, and peaceful assembly.

5. Accountability and Justice :

Human rights diplomacy includes efforts to promote accountability for human rights
violations and ensure access to justice for victims. This may involve supporting international
criminal tribunals, truth and reconciliation commissions, and domestic judicial processes
aimed at holding perpetrators accountable and providing reparations to victims.

6. Prevention of Human Rights Violations:

Diplomatic efforts also focus on preventing human rights violations before they occur.
This includes early warning mechanisms, conflict prevention strategies, and addressing
root causes of human rights abuses such as poverty, discrimination, and social exclusion.

7. Prevention of vulnerable group:

Human rights diplomacy addresses the specific rights and needs of vulnerable and
marginalized groups, including women, children, ethnic and religious minorities, persons
with disabilities, and refugees and migrants. Diplomatic efforts aim to ensure that their
rights are protected, and their voices are heard in decision-making processes.

8. Integration with Other Policies Areas:

Human rights diplomacy is often integrated with other areas of foreign policy, including

development cooperation, trade policy, peace building, and security. This holistic approach

recognizes the interconnectedness of human rights with broader global challenges and

seeks to mainstream human rights considerations into all aspects of international relations.
Thus, human rights diplomacy plays a vital role in advancing the global human rights agenda,
promoting accountability, preventing violations, and protecting the rights and dignity of all
individuals worldwide. It is an essential component of international relations aimed at building a
more just, peaceful, and equitable world.

Human Rights Diplomacy and global scenario

The complexity of devising a foreign policy revolves around balancing and prioritizing among
different agendas—security, trade and health issues being the primary ones, which often feature in
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the bilateral and multilateral forums. Although a number of United Nations (UN) resolutions have
been passed on the agenda of basic human rights, bilateral diplomatic ties are rarely built on the
basis of human rights issues alone. When it comes to precise formulation of a country's foreign
policy in bilateral or multilateral forums, the issues of trade and national security find priority
over pressing human rights issues occurring within the countries engaged in the diplomatic
dialogue. An often-employed reason behind such an approach is the need to respect sovereignty
and non-interference of a country in diplomacy. It would be unfair to give a blanket statement that
human rights issues are ignored altogether in foreign policies, but the fact remains that when it
comes to pressurizing recalcitrant regimes to respect human rights, diplomatic ties have not been
terminated based solely on the grounds of human rights violations in the other state. Human rights
activists have often accused developed nations of hypocrisy for ignoring human rights violation for
political convenience, even on issues that these nations are otherwise very vocal about (Amnesty
International, 2015). These developed countries are accused of not only ignoring grave human
rights abuses but also of actively forming bilateral alliances with abusive governments for various
trade-centric aspects (The Economist, 2011).

However, narrowly focusing on the so-called hypocrisy in formulation of diplomatic relations would
lose sight of the big picture at hand—the potential that diplomacy holds for raising the standards of
human lives. In the field of international relations, it should be realized that distancing foreign policy
agendas away from politics is a futile exercise, and it is an unwarranted one as well. Diplomacy
is about politics, and so is the issue of Human Rights. As noted, international law scholar Louis
Henkin states, the concept of human rights is a political one based on interpersonal morality and
should express a prevailing relationship between society and the individual (Henkin, 2000). An
understanding of human rights must focus on politics, for politics and morality are not ideologically
disjunctive. Moreover, advancing important agendas through the tool of diplomacy warrants
importance to the fact that diplomacy functions around the fulcrum of reciprocity (Posner, 2013).

Exploring the scope of Human Rights Diplomacy

Intoday's interconnected world, the traditional landscape of human rights diplomacy has undergone
significant transformation. Beyond the conventional realm of state-to-state negotiations, human
rights diplomacy now encompasses a broad spectrum of actors, strategies, and platforms. This
evolution reflects the growing recognition that safeguarding human rights requires a multifaceted
and inclusive approach. Here are some key factors which define the expanding scope of human
rights diplomacy:

1. Multistakeholder Engagement: Non-state actors such as civil society organizations,
grassroots movements, and international NGOs are vital contributors to human rights
diplomacy. Their involvement enhances accountability, amplifies voices often marginalized,
and fosters participatory approaches to addressing human rights issues.

2. Digital Diplomacy: Digital technologies have revolutionized advocacy efforts, offering
unprecedented avenues for raising awareness, mobilizing support, and holding authorities
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accountable. Social media campaigns, online petitions, and digital activism empower
individuals and organizations to mobilize on a global scale, transcending geographical
barriers.

3. Economic Diplomacy: Economic instruments, including trade agreements, sanctions,
and investment policies, are increasingly employed to advance human rights objectives.
By linking economic incentives with human rights compliance, states and international
organizations exert pressure on entities violating human rights norms.

4. Cultural Diplomacy: Cultural exchanges and educational initiatives serve as powerful
tools for promoting understanding, tolerance, and respect for human rights. By fostering
dialogue and mutual appreciation across diverse cultural contexts, cultural diplomacy
contributes to the cultivation of a rights-respecting global community.

5. Legal Diplomacy: International legal frameworks provide a foundation for human rights
diplomacy, offering mechanisms for accountability and redress. States engage in legal
diplomacy through ratification of treaties, participation in international tribunals, and
adherence to human rights norms, thereby reinforcing the rule of law at the global level.

6. Transnational Advocacy Networks: Transnational coalitions of activists, NGOs, and
advocacy groups form dynamic networks that transcend national borders. Through
collaborative efforts, these networks leverage collective resources and expertise to address
systemic human rights challenges and hold duty bearers to account.

In nutshell, the scope of human rights diplomacy is no longer confined to traditional diplomatic
channels but extends to a diverse array of actors and strategies. By embracing this multifaceted
approach, stakeholders can forge effective partnerships, leverage innovative technologies, and
mobilize global solidarity to advance the universal realization of human rights.

The Politics of Human Rights Diplomacy

The issue of Human Rights features as a prominent agenda of the United Nations and its related
international organizations. However, when it comes to precise formulation of a country's foreign
policy in bilateral or multilateral forums, the issues of trade and national security find priority
over pressing human rights violations occurring within the countries engaged in the diplomatic
dialogue. An often-employed reason behind such an approach is the need to respect sovereignty
and noninterference of a country in diplomacy.

As scholar Bertrand G. Ramcharan, President of the Guyana Institute of Public Policy observes,
the heart of the matter is the “...the perennial struggle between realism and idealism in human
rights protection" (Ramcharan, 2011). This observation was made in light of the effectiveness
of the international organs of the UN in promotion and protection of human rights, whereas it
was found that with the exception of the Security Council, the organs have mostly engaged in
promotional work, instead, of taking on the challenging tasks of actively providing protection
against human rights violations. The General Assembly of the UN has played a significant role in
the adoption of human rights standards, while the Security Council has made limited contributions
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to protection in situations involving threats to, or breaches of, international peace and security. The
United Nations Human Rights Council (UNHRC) is one of the principal organs of the UN, which
deal with human rights, but its political nature leads one to question whether the representative
Ambassadors in the Council are on a mission to protect human rights universally or only those
in furtherance of their governments' interests (Piccone, 2016). Impartiality for the UN is to be
more than its procedural dimension, referring not only to the position of UN officials as unbiased
and informed but also the value the institution seeks to project and that which UN officials are
supposed to represent and further in the absence of particular interests. (Rhoads 2019). This organ
of the UN has been criticized for its lack of consistent and transparent criteria when deciding
which countries should be the target of resolutions and which topics should be prioritized.

The Deputy Minister of International Relations and Cooperation, Ebrahim, at the High-Level
Segment of the 22nd Session of the United Nations Human Rights Council (2013) had said that,
“In serving as an agency for the promotion and protection of human rights globally, the Human
Rights Council must not be compromised...In discharging its mandate, the Council should
remain a 110 Jadavpur Journal of International Relations 25(1) credible arbiter and deal with all
global human rights concerns in a balanced manner. There should be no hierarchy. Economic,
social and cultural rights should be on an equal footing and be treated with the same emphasis as
civil and political rights." (Department of International Relations and Cooperation, Republic of
South Africa, 2013). In 2006, the UN General Assembly had voted to replace the controversial
60-year-old UN Commission on Human Rights, which was hampered for years by the politics
of intransigence, geopolitical rivalries, and inadequate concern for the victims of human rights
violations around the world, as the then Secretary General of the UN Kofi Annan claimed. The
47-seat membership of the UNHRC is on an equitable geographical distribution, with the largest
number of seats being given to the African as well as the Asia Pacific states with 13 seats each,
followed by the significant drop in the number of seats being given to the Latin American and
Caribbean states with 8 seats, Western European states with 7 seats, and, lastly, Eastern European
states with 6 seats. The members of the Council can serve for the period of 3 years and are
ineligible for reelection after serving for two consecutive terms in office (United Nations Human
Rights Council Elections).

There is no denying the fact that foreign policy formulation cannot be dissociated from world
politics, and, therefore, expecting countries to ensure highest forms of human rights protections
before advocating for the same elsewhere is a futile exercise. It is important to realize that in this
globalized world, violation of human rights is increasingly an issue of global concern, even if the
instances of violation in question do not seem to affect the other countries directly. Therefore,
hypothetically speaking, where Country A is condemning Country B for Reason X, say political
freedom to women, but Country A has been accused of Human Rights Violation Y, say child rights,
both the claim and counterclaim should attract attention from world leaders. Country A in such
a case should not be criticized for bringing a human rights issue to the forefront without being
able to deal with all human rights challenges in its own country. However, this should not allow
a country to take a stance that is outright hypocrisy, where a country is calling for international
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action against a country on the same grounds where that country itself has a continuing track
record of violation. This approach will ensure that when a country uses its foreign policy to
highlight an issue of human rights violation, the focus is on country B's action rather than on
country A's action. Otherwise, even where a genuine human rights issue has been highlighted,
country B would be able to shift the world community's attention away from its actions, to that
of other instances of human rights violation in country A—for no country can claim to be perfect
in protecting human rights. However, the fact that no country has attained the highest standard
of human rights does not mean that all countries are placed equally in being imperfect. Thus,
diplomacy must lead the way forward for the development of all rather than holding those back
who try to bring about the change.

Human Rights Diplomacy and reference to Nepal:

Human rights diplomacy in Nepal is a complex and evolving field, shaped by the country's political
history, social dynamics, and interactions with international organizations. Nepal experienced a
decade-long civil war (1996-2006) between the government and Maoist insurgents, which had
severe human rights implications, including extrajudicial killings, disappearances, and torture. The
Comprehensive Peace Agreement (CPA) signed in 2006 ended the conflict and laid the foundation
for addressing human rights abuse. Nepal transitioned from a monarchy to a federal democratic
republic in 2008. This political change brought new opportunities and challenges for human rights,
including the need for constitutional guarantees and the establishment of institutions to protect
this right. The NHRC of Nepal is an independent body established to investigate human rights
violations and make recommendations to the government. It plays a crucial role in monitoring
and promoting human rights within the country. The new constitution enshrines a wide range of
human rights, including civil, political, economic, social, and cultural rights. It also establishes
various commissions to protect the rights of marginalized groups, such as the National Women
Commission, National Dalit Commission, and National Inclusion commission.

Nepal is a member of the United Nations and has ratified numerous international human rights
treaties, including the International Covenant on Civil and Political Rights (ICCPR) and the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). The
country regularly engages with UN bodies, such as the Universal Periodic Review (UPR) Process.

International and local NGOs play a significant role in advocating for human rights in Nepal.
Organizations like Amnesty International, Human Rights Watch, and local NGOs work to
document human rights abuses and push for accountability and reform.

Nepal engages in human rights diplomacy through bilateral relations with other countries and
participation in multilateral forums. Diplomatic efforts often focus on issues like migrant workers'
rights, disaster response, and post-conflict reconstruction.

Civil society organizations in Nepal are active in human rights advocacy, both domestically and
internationally. They often work in coalition to pressure the government to fulfill its human rights
obligations and to bring international attention to human rights issues in Nepal.
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Human rights diplomacy in Nepal is thus characterized by a dynamic interplay between domestic
initiatives and international engagement. While significant progress has been made, particularly with
the establishment of a new constitutional framework, ongoing challenges related to accountability,
discrimination, and political instability require continued attention and effort. Effective human rights
diplomacy will depend on the commitment of both the Nepalese government and the international
community to uphold and promote human rights for all Nepalese citizens.

The nexus of Human Rights Diplomacy with Economic Diplomacy

Human Rights Diplomacy as a dimension of economic Diplomacy: In the realm of international
relations, economic diplomacy traditionally focuses on promoting a country's economic interests
through negotiation, trade agreements, and investment partnerships. However, an often overlooked
but critical dimension of economic diplomacy is human rights diplomacy. Human rights diplomacy
entails advocating for and promoting human rights principles in all aspects of foreign policy,
including economic engagements. Here is presented the significance of human rights diplomacy
as a dimension of economic diplomacy and its implications for fostering sustainable economic
development and global prosperity.

The Interconnectedness of Human Rights and Economic Diplomacy: Human rights and
economic diplomacy are deeply interconnected. Respect for human rights is not only a moral
imperative but also a prerequisite for sustainable economic development. Violations of human
rights, such as forced labor, discrimination, and lack of access to education and healthcare,
can hinder economic growth, exacerbate social inequalities, and undermine political stability.
Therefore, integrating human rights considerations into economic diplomacy is essential for
promoting inclusive and sustainable development outcomes.

Promoting Responsible Business Practices: One way in which human rights diplomacy
contributes to economic diplomacy is by promoting responsible business practices. Diplomatic
efforts can encourage businesses to uphold human rights standards in their operations, supply
chains, and interactions with local communities. This not only mitigates risks for investors but
also enhances the reputation and credibility of countries engaging in economic partnerships. By
fostering an environment conducive to ethical and sustainable business conduct, human rights
diplomacy contributes to the long-term success of economic endeavors.

Mitigating Risks and Enhancing Stability: Human rights diplomacy also plays a crucial role in
mitigating risks and enhancing stability in the economic sphere. By addressing underlying human
rights grievances, promoting social inclusion, and fostering dialogue between governments,
businesses, and communities, diplomatic efforts contribute to reducing the likelihood of social
unrest, conflicts, and disruptions to economic activities. Moreover, countries that prioritize human
rights in their economic engagements are perceived as more stable and reliable partners, thereby
attracting investment and trade opportunities.

Creating Enabling Environments for Development: Human rights diplomacy as a dimension
of economic diplomacy helps create enabling environments for sustainable development. By
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advocating for policies and initiatives that prioritize human rights, such as access to education,
healthcare, and decent work, diplomatic efforts contribute to building resilient and prosperous
societies. Moreover, integrating human rights considerations into development strategies ensures
that economic growth is inclusive and benefits all segments of the population, thereby reducing
inequalities and promoting social cohesion.

In this way, human rights diplomacy is an indispensable dimension of economic diplomacy with
far-reaching implications for global prosperity and stability. By promoting responsible business
practices, mitigating risks, and creating enabling environments for development, diplomatic efforts
that prioritize human rights contribute to fostering sustainable economic growth and advancing
shared prosperity. Therefore, integrating human rights considerations into economic diplomacy
is not only a moral imperative but also a pragmatic strategy for achieving long-term economic
success in an interconnected world.

How Human Rights Diplomacy can contribute to Economic Diplomacy?

Human rights diplomacy can contribute to the success of economic diplomacy in several ways as
follows:

1. Enhanced reputation and credibility:

Countries that prioritize human rights in their diplomatic efforts are often perceived as more
trustworthy and credible partners in economic negotiations. Demonstrating a commitment
to upholding human rights standards can enhance a country's reputation and credibility
in the international community, making it more attractive for economic partnerships and
investment.

2. Stable and inclusive Society:

Respect for human rights is essential for fostering stable, inclusive, and prosperous societies.
Human rights diplomacy can help address underlying grievances, social inequalities,
and exclusionary practices that can undermine economic development and stability. By
promoting human rights, diplomatic efforts contribute to creating a conducive environment
for sustainable economic growth and investment.

3. Risk Mitigation:

Human rights violations, such as labor abuses, environmental degradation, and social
unrest, can pose significant risks to businesses and investors. Human rights diplomacy
can help identify and mitigate these risks by promoting responsible business practices,
improving governance standards, and addressing underlying human rights concerns. This,
in turn, enhances the stability and predictability of the investment environment, making
economic diplomacy more successful.

4. Legal and Regulatory Framework:

Human rights diplomacy can support the development and enforcement of legal and
regulatory frameworks that provide clarity and certainty for economic activities. By
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advocating for laws and regulations that protect human rights, diplomatic efforts contribute
to creating a transparent and accountable business environment. Clear and enforceable rules
help reduce uncertainty for investors and facilitate economic exchanges, making economic
diplomacy more effective.

Social License to Operate:

In many cases, the success of economic projects depends on obtaining the social license to
operate from local communities and stakeholders. Human rights diplomacy can help build
trust and facilitate dialogue between governments, businesses, and affected communities,
ensuring that economic projects respect human rights and address local concerns. By
securing the social license to operate, diplomatic efforts contribute to the long-term success
and sustainability of economic initiatives.

Market Access and Trade Opportunities:

Respect for human rights can be a factor in market access and trade opportunities. Many
countries and consumers prioritize products and services that are produced ethically and
sustainably. Human rights diplomacy can help open doors to new markets by promoting
products and services that meet human rights standards, fostering trade relationships based
on mutual respect and shared values.

Conflict Prevention and Resolution:

Human rights diplomacy contributes to conflict prevention and resolution, which are
essential for creating a conducive environment for economic diplomacy. By addressing
underlying grievances, promoting reconciliation, and supporting inclusive governance
structures, diplomatic efforts help reduce the risk of conflict and instability, creating
opportunities for economic cooperation and development.

In this way, human rights diplomacy can help make economic diplomacy successful by
promoting stability, inclusivity, responsible business practices, and respect for human
rights, thereby creating an enabling environment for sustainable economic growth and
development.

The role of human rights commission in this context:

Human rights commissions play a crucial role in promoting human rights diplomacy
and economic diplomacy. These commissions, typically independent bodies established
by governments or international organizations, are tasked with protecting and promoting
human rights within a given jurisdiction. Here's how they contribute to both human rights
and economic diplomacy.

Human rights diplomacy

1.

104

Advocacy and awareness: Human rights commissions actively advocate for the protection
and promotion of human rights through public awareness campaigns, educational programs,
and by engaging with media. By highlighting human rights issues, they keep these topics
on the national and international agenda, influencing diplomatic discourse.
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Monitoring and reporting: These commissions monitor human rights conditions and
report on violations. Their reports are often used by international bodies, such as the United
Nations, to assess a country's human rights record. Accurate and credible reporting can lead
to diplomatic pressure on governments to improve their human rights practices.

International co-operations: Human rights commissions often collaborate with
international human rights organizations and other countries' human rights institutions.
This cooperation can lead to a unified approach to addressing human rights violations and
can strengthen diplomatic relations based on shared human rights values.

Advisory roles: They provide expert advice to governments on human rights issues,
helping to shape policies and legislation that comply with international human rights
standards. This advice can facilitate a government's compliance with international treaties
and agreements, enhancing its diplomatic standing.

Economic Diplomacy

1.

Promoting Fair Labor Practices: Human rights commissions advocate for fair labor
practices and the rights of workers, which are integral to sustainable economic development.
By promoting decent work conditions, they help create a stable and productive labor market
that attracts foreign investment.

Enhancing Corporate Responsibility: They encourage businesses to adopt corporate
social responsibility (CSR) practices, which include respecting human rights. Companies
that adhere to CSR are often viewed more favorably in the global market, boosting a
country's economic diplomacy efforts.

Conflict Resolution: By addressing human rights grievances and working to resolve
conflicts peacefully, human rights commissions contribute to a stable and predictable business
environment. Stability is a key factor for attracting and maintaining foreign investments.

Compliance with International Standards: Ensuring that domestic laws and practices
comply with international human rights standards can improve a country's image and
credibility. This compliance can lead to better trade relationships and economic agreements
with other countries and international organizations.

Social cohesion and economic stability:

Human rights commissions promote social cohesion by advocating for the rights of
marginalized groups and reducing social inequalities. A more inclusive society tends to be
more stable and prosperous, which in turn fosters a favorable environment for economic
diplomacy.

Some case Examples

1.

South African Commission of Human Rights (SAHRC): The SAHRC plays a pivotal
role in promoting human rights domestically and internationally. Its efforts in addressing
issues such as apartheid legacy, racial discrimination, and social justice have positioned
South Africa as a leader in human rights diplomacy in Africa and globally.
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2. National Human Rights Commission of India (NHRCI): The NHRCI has been active
in reporting human rights conditions and advising the Indian government on international
human rights obligations. Its work supports India's diplomatic engagements, particularly in
aligning its economic growth with human rights standards.

Conclusions

Human rights diplomacy is an indispensable dimension of economic diplomacy with far-reaching
implications for global prosperity and stability. By promoting responsible business practices,
mitigating risks, and creating enabling environments for development, diplomatic efforts that
prioritize human rights contribute to fostering sustainable economic growth and advancing shared
prosperity. Therefore, integrating human rights considerations into economic diplomacy is not
only a moral imperative but also a pragmatic strategy for achieving long-term economic success in
an interconnected world. So, our country also needs to realize the role of human rights diplomacy
and can use this diplomacy to promote economic diplomacy thinking that human rights can be the
silver thread of all our different foreign policy.
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Legal Frameworks for the Rights of Persons with
Disabilities primarily Accessibility Rights
Runa Maharjan

Abstract

The rights of persons with disabilities (PWDs) are fundamental and essential for their survival
and full development as human beings. Despite international human rights frameworks,
PWDs often remain marginalized, facing deep-seated stereotypes and prejudices globally.
There are numerous national standards promoting the accessibility rights of the PWDs.
Rights of Persons with Disabilities Act represents progress, aligning with the UN Convention
on the Rights of Persons with Disabilities (CRPD). The prevalent situation of accessibility
for PWDs in Nepal reveals significant barriers across various sectors, including justice,
transportation, healthcare, education, and recreation. Studies by organizations like the
National Human Rights Commission and the National Federation of Disability Nepal highlight
physical infrastructure shortcomings, inadequate assistive technology, and negative societal
attitudes. Accessibility audits underscore widespread inaccessibility in public infrastructure,
exacerbating PWDs' exclusion. Implementation challenges persist despite legal frameworks.
Intersectionality issues, especially regarding women and girls with disabilities, necessitate
tailored interventions. Efforts to improve accessibility, such as urban street standards
and accessibility audits, are crucial, requiring government commitment and community
involvement. Initiatives like disabled-friendly transportation demonstrate progress but more
comprehensive action is needed to shift societal perceptions and ensure equitable access for
all individuals, recognizing disability as a social responsibility rather than a personal deficit.

Keywords: Rights of Persons with Disability, Accessibility, National and International Legal
Standards, Intersectionality, Inclusive infrastructure

Background

Every person becomes entitled to some basic right from the time of birth simply by the virtue
of being born as a human being. Every human being needs some minimum rights for survival
namely food, cloth and residence. Besides these minimum requirements, everybody needs proper
opportunities for the full development of his/her personality in accordance to their capabilities
(Gardner, 2008).

However, Persons with disabilities (PWDs) remain amongst the most marginalized in every
society. While the international human rights framework has changed lives everywhere, PWDs
have not reaped the same benefits. Regardless of a country's human rights or economic situation,
they are generally the last in line to have their human rights respected (Byrnes et al., 2007).
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In most parts of the world, there are deep and persistent negative stereotypes and prejudices against
persons with certain conditions and differences. These attitudes determine who is considered to be
a person with a disability and perpetuate the negative image of PWDs (Byrnes et al., 2007). In the
context of Nepal, Rights of Persons with Disabilities Act 2017 can be considered as a progressive
act. Rights of Persons with Disabilities Act 2017 defines PWDs as those persons who have long-
term physical, mental, intellectual or sensory impairments, functional impairment or which in
interaction with various barriers may hinder their full and effective participation in social life, on
an equal basis with others. The definition is in line with the definition incorporated under CRPD
(Prasai & Pant, 2018).

Notably, the definition under CRPD and the Rights of Persons with Disabilities Act, 2017
recognize various forms of barriers that hinder the effective participation of PWDs in social life.
For example, barriers such as lack of transportation not only limits access to job opportunities, but
can also escalate the difficulty finding employment based on limited access to employment center
and interview locations (Coleman, Cady, & Rider, n.d.). Likewise, healthcare and education are
rarely equally distributed in a community, making access difficult for individuals living far from
where these services are available (Bascom, 2017).

National and International Standards related to Accessibility Rights
International Standards related to Accessibility Rights
a. Convention on the Rights of the Persons with Disabilities (CRPD)

CRPD highlights accessibility as the general principle of the convention. The principle of
accessibility envisaged in the article 9 of the CRPD enables the PWDs to live independently and
participate fully in the physical environment, transportation, information and communication,
including information and communications technologies and systems, and other facilities and
services open or provided to the public. The measures include identification and elimination of
obstacles and barriers to accessibility in buildings, roads, transportation and other indoor and
outdoor facilities including schools, housing, medical facilities. Article 20 of CRPD ensures
that the state parties take effective measures to ensure personal mobility with greatest possible
independence for PWDs (United Nations, 2007).

b. Sustainable Development Goals (SDGs)

Disability-inclusion is increasingly recognized as key to ensuring that no one is left behind
in the sustainable development process. Goal 11 of SDGs envisions of sustainable cities and
communities specifically dealing with universal access. SDG target 11.2 aims at providing access
to safe, affordable, accessible and sustainable transport systems for all, improving road safety,
notably by expanding public transport, with special attention to the needs of persons in vulnerable
situations including PWDs by 2030 and SDG target 11.7 aims at providing universal access to
safe, inclusive and accessible green public spaces, especially for women, children, older persons,
and PWDs (Tuladhar, 2018).
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¢. New Urban Agenda

The New Urban Agenda aims at providing the global framework for urbanization. It presents an
opportunity for the international community to consider the place of accessibility and disability
inclusion in economic and social urban development, by including and engaging all persons in
society. In this regard, it encourages the elimination of legal, institutional, socioeconomic and
physical barriers (United Nations, 2016).

d. The Sendai Framework for Disaster Risk Reduction, 2015-2030

The Sendai Framework for Disaster Risk Reduction, 2015-2030 recognizes the need to engage
PWDs in developing more inclusive and accessible disaster risk reduction practices (United
Nations, 2015).

National Standards related to Accessibility Rights

Several laws, policies and guidelines have been introduced by Nepal securing the rights of PWDs,
including their right to accessibility which is stated below:

a. Constitution of Nepal

The constitution of Nepal of 2015 provisions the right to equality as a fundamental right in Article
18 and also ensures the affirmative action for the protection, empowerment or development of
PWDs in 18 (3). Constitution also ensures the right relating to education of the citizens with
disabilities to get free higher education as stated in Article 31 (3). Article 39 (9) also ensures the
right to special protection and facilities from the State to the children with disabilities. Article
42(1) also states the right or PWDs to participate in the state bodies on the basis of principle of
proportional inclusion.

Furthermore, the Article 42 (3) also provisions the right to live with dignity and honor, with
the identity of their diversity, and have equal access to public services and facilities to the
citizens with disabilities. PWDs are also given the prioritized opportunity in education, health,
employment, housing and social security as stated in article 42 (5). PWDs also have the right to
social security as mentioned in the article 43. State has the policy to enhance investment in the
transportation sector, to make the transportation sector safe, systematic and PWDs friendly by
encouraging public transportation and regulating private transportation, while according priority
to the environment friendly technologies as stated in the Article 50 (h) (14).

b. National Policy for Persons with Disability, 2021

National Policy for PWDs was introduced for the purpose of establishing a disability-friendly
governance system in all tiers of state, empowerment of PWDs, enhancing the competence
of disabled persons and for development of disability-friendly physical infrastructures in all
structures of the state. Strategy no. 9 states that PWDs will have access to public services by
making physical infrastructure, transportation, service facilities, resources, information and
communication technology accessible. Working policy under the strategy includes making public
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infrastructure and means of transportation accessible, ensuring easy access for PWDs to physical
structures, service facilities, resources, and information and communication technology, ensuring
accessibility to public workplaces such as toilets, restaurants, libraries, parking, meeting rooms,
conference rooms, etc.

¢. The Act Relating to Rights of Persons with Disabilities, 2074 (2017)

Section 15 provisions that the PWDs shall have an access to the educational institutions, housing,
work place, buildings, road, transportation, etc. that are open to other people. Likewise, the
issue of accessibility can be traced in several provisions like 28(3) which ensure accessibility of
Person with Disability to the hospital. Similarly, Section 11 (2) provisions about the necessity
of appropriate provisions ensuring the accessibility of PWDs to the voting so that they can cast
votes voluntarily, with or without assistance of others. Accessibility is also a concern in terms of
right to information and right to education of PWDs including many aspects of rights of PWDs.
Also, Section 39(j) which states that necessary policies shall be made to ensure that physical
infrastructures that are accessible to the Person with Disability are to be made (Government of
Nepal, 2017).

d. Rules relating to the Rights of Persons with Disabilities, 2020

The rules brought for the implementation of the Act relating to the Rights of PWDs also prioritizes
the aspect of accessibility of PWDs. Rule 17 obliges the government to arrange education with
accessible housing facilities for underprivileged and helpless children with disabilities who
are completely disabled and severely disabled and find it difficult to go to school on their own.
Similarly, rule 18 obliges the government to arrange for the education of the visually impaired,
deaf, hard of hearing, and hearing-impaired persons by adopting the means, systems or methods
of information technology. Furthermore, Rule 27 (a) specifies the criteria that there shall be a
physical structure such as rehabilitation centers with minimum basic facilities for the rehabilitation
of PWDs.

e. Ten-year National Policy and Action Plan for Persons with Disabilities (2016-2025)

This plan highlights the priority of ensuring accessibility and removing barriers for individuals
with disabilities. The purpose is to provide equal access to public infrastructure, transportation and
services, facilitating their participation and mobility. This includes making public transportation
accessible to everyone, including PWDs.

f.  Accessible Physical Structure and Communication Service Directive for PWDs,
2013

This directive was enacted with an aim to increase access by removing barriers to PWDs to
establish uniformity in constructing services and facilities by fixing required standards for
enabling persons with disability to utilize their civil, political, economic, social, cultural rights
and entitlements. This directive explicitly defines criteria to ensure accessibility of public road,
sidewalk, recreational parks, playground, public toilet, public building, Bus Park, passenger
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loading zone, public transportation, hotels and information and communication along with setting
standards to make infrastructures accessible.

g. Nepal National Building Code, 2003

Code has envisioned some essential requirement for the physically disabled persons. For instance,
at least one primary entrance to a building should be useable by the physically disabled and
be on the level that would provide access to elevators where provided (Government of Nepal,
2003). The minimum widths of wheelchair accessible ramps shall be 900 mm for apartments and
residential use and 1000mm for all other building types. Handrails are required when the total rise
exceeds 600mm. Furthermore; the areas accessible by wheelchair shall have a flush threshold and
openings with minimum clear width of 775 mm (Government of Nepal, 2003).

h. Inclusive Education Policy for PWDs, 2016

The Inclusive Education Policy has accepted the need of accessible environment at school/college
premises including every facility within the premises that meets the approved standards
(Government of Nepal, 2016).

i.  Standard Operating Procedure for Operation of Disability-Related Information
and Help Desk, 2014

This operating procedure outlines the protocol for setting up and managing an information and
assistance desk aimed at offering essential support services to PWDs. The desk should be accessible
to PWDs and furnished with relevant information and resources to cater to their informational
requirements. Furthermore, it should offer counseling services at zero cost to assist PWDs.

jo Standards to operate and establish the Province Level Villages for disabled
citizens, 2020

The objective of this standard is to address the fundamental requirements of PWDs and offer them
structured, suitable and high-quality services to enable them to live with dignity. Emphasis is
placed on ensuring accessibility by delivering safe and accessible services, including rehabilitation,
healthcare and livelihood support, to meet the needs of PWDs.

k. The ‘Disability Village (Apangata Gram) Construction and Operation
Procedure, 2021

This procedure has been introduced to arrange services for PWDs, including rehabilitation centers,
skill development programs, healthcare services and recreational activities. The procedure states
about the establishment and operation of disability villages, in the cost sharing of the federal and
province government which would be designed to be friendly with PWD, with buildings and
road networks adapted accordingly along with essential amenities. Furthermore, the village will
feature separate blocks catering to individuals with different types of disabilities.
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I.  Procedures related to providing grants to orphanages established for the
protection of children with disabilities, 2020

This procedure stipulates that child care homes established for the protection of disabled children
must meet certain basic criteria, including having accessible physical infrastructure, in order to
be eligible for grant and support.

m. Exemption or Concessions in Air-craft Travel to Persons with Disabilities
Procedure, 2006

The civil aviation company should design check-in facilities to be accessible for passengers using
wheelchairs and those who are ambulant. Regarding terminal management and monitoring, it
has been mentioned that the authority should mandatorily arrange appropriate arrangement of
handicapped accessible chairs, seats and trans-light board with handicapped entrances in check-in
area and departure hall of the airport terminal building.

Supreme Court of Nepal on Rights of Persons with Disability
i.  Pro Public v Ministry of Women, and Social Welfare, NKP 2064, D.N 7897

The court using the term "diffferently able" issued an order of mandamus to the defendants to
form a Committee with the representaton of member from various organizations, specialists to
make plans and policies to protect the rights and provide services to the differently able.

ii. National Deaf Association v Office of Prime Minister and Council of Ministers,
D.N 8939, NKP 2070

The petitioner challenged the section 47(e) of Vehicle and Transportation Management Act,
2049 with the provision of excluding deaf from acquiring driving license. Court concluded that
deafness solely cannot be a scientific basis to deny any individual from acquiring driving license
so the provision is inconsistent with right to equality and employment. However, court mentioned
about the state responsibility to develop the infrastructures and technology in such a way that the
deaf could drive safely but Nepal has not yet acquired such technological infrastructures. Hence,
the court found it to cause harmful repercussions on public safety to declare it void instantly so the
court urged the government to develop the required infrastructures as soon as possible.

iii. Pro Public and Nepal Disabled Human Rights Centre v Office of Prime minister
and Council of Ministers, D.N 7931, NKP 2065

In a legal context where the state under its directive principles and policies of constitution
provides for special measures to protect physically and mentally disabled, it is both arbitrary and
contrary to the fundamental rights of citizen to accept the legal provision of Number 6 of Chapter
on Treatment (Country Code 2020) which mentions that putting in jail or shed being nailed is
permissible under certain circumstances, in case of persons with disability. Such provisions are
contrary to the principles of human dignity so it was declared null and void.
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iv. Visually Impaired Help Centre, Nepal v Nepal Government, Office of Prime
minister and Council of Ministers, D.N 9320, NKP 2072

The petitioners claimed that section 7 of Civil Service Act, 2049 mentioning about 5% quota in
civil service to the disabled is not justifiable for persons with visual impairment as they are more
vulnerable. The court decided that all disabled cannot be kept on same level and they should be
differentiated on the basis of their disability and hence court urged the government to amend the
legal provision to distinguish between several forms of disability.

v. Sudarshan Subedi v Office of Prime Minister and Council of Ministers, D.N
8053, NKP 2066

Court issued an order in the name of the government that the persons with disability shall be
provided with free education in public schools, universities and training centers, and shall not be
charged with any fee during that period.

vi. Raju Prasad Chapagain v Office of Prime Minister and Council of Ministers,
D.N 7987, NKP 2065

27 prisoners who were having mental disability were kept in Kavrepalanchowk Jail. So, court
held that such an act was against the provision of Constitution and they should be kept in a cure
center, if any, otherwise should be treated within the Jail by a medical expert.

Prevalent situation of Accessibility

Persons with disabilities might face numerous barriers, eliminating such barriers will ensure
accessible environment for all and help promote, protect and ensure full and equal enjoyment of
all human rights and fundamental freedoms by PWDs. That is why it is essential to comprehend
that accessibility is a right as well as prerequisite for PWDs. Ensuring accessibility is an integral
part of various development initiatives we undertake to address peoples' needs. Broadly speaking,
barriers can be categorized as: physical environment that is not accessible; lack of relevant assistive
technology; negative attitudes of people towards disability and services, systems and policies that
are either nonexistent or that hinder the involvement of all people with a health condition in all
areas of life (United Nations, 2007).

a. A Study on Identifying Barriers to Accessing Justice for Persons with Disabilities (National

Human Rights Commission of Nepal, 2022).

The National Human Rights Commission of Nepal, in collaboration with National Federation of
Disabled-Nepal (NFDN), carried out a study titled “A Study on Identifying Barriers to Accessing
Justice for Persons with Disabilities". The study was conducted with the objective of identification
of barrier to access to formal justice for PWDs and analyzing accessibility of PWDs to the district
courts and district police offices and the local levels in Nepal. A total of 15 districts including 4
districts from the Himalayan region, 6 districts from the mountainous region and 5 districts from
the Terai region were selected as sample for the study.
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Regarding the access to physical infrastructure, the study highlighted the presence of general
perception that the mere construction of ramp is defined as accessibility. Furthermore, even when
ramps were made, those ramps did not fulfill the basic standards as they were too steep and had
no railings. Most of the offices studied were built either on hills above the road or well below
the road, making it difficult for wheelchair and crutch users and the visually impaired to reach.
In situations when the office building was built on the plain land, wheelchairs could not pass
due to pits or mud piles in the main gate. In many instances, the main gate would be closed, and
wheelchairs and tricycles couldn't pass through the small side gate. Moreover, the toilets were
also inaccessible.

Regarding the barriers related to the registration of complaints, no separate facilities were set up
in any offices for PWDs, complaint desk or help desk were kept in a higher place in most of the
offices and forms were also inaccessible.

b. The National Federation of Disability Nepal (NFDN) conducted an accessibility audit in
2018 on 150 public infrastructures in Kathmandu Valley, including government buildings.
The audit revealed that 132 samples were inaccessible, 18 were partially accessible, and
none fully met government accessibility standards.

Detailed findings include:

Kathmandu: 74 samples audited; 66 not accessible and 8 partially accessible.
Lalitpur: 42 samples audited; 37 not accessible and 5 partially accessible.
Bhaktapur: 34 samples audited; 29 not accessible and 5 partially accessible.

The audit assessed various external services such as infrastructure access, parking ramps,
staircases, entrances, lifts, drinking water, sanitary facilities, signage and emergency exits.

Sector-specific findings:

o Transportation: All 13 samples inaccessible.

o Health: 16 out of 17 samples inaccessible and 1 partially accessible.

° Public Service: 25 out of 27 samples inaccessible and 2 partially accessible.

° Education: 17 out of 22 samples inaccessible and 5 partially accessible.

° Recreation and Entertainment: 13 out of 15 samples inaccessible and 2 partially
accessible.

o Sports and Fitness: All 9 samples inaccessible.

o Hotels, Resorts and Restaurants: 10 out of 11 samples inaccessible and 1 partially
accessible.

o Public Toilets: 11 out of 14 samples inaccessible and 3 partially accessible.
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Challenges faced by PWDs regarding accessibility

The data of the report from NHRC and the 2018 report of NFDN shows the prevalence of the
challenges faced by the PWDs in relation to right to accessibility. The report from NFDN highlights
the lack of substantial arrangements for footpaths on the roads for access to the infrastructure;
absence of curbs and tactile on the footpath, inaccessible curb ramp, absence of proper signage on
the pathways and those present do not meet the standard. Furthermore, there is absence of Braille
facilities in most of the lifts and the control buttons of the lift are not accessible (NFDN, 2018).

Similarly, the survey conducted by Clean Energy Nepal among 84 people with disabilities in
Kathmandu about mobility needs and problems faced regarding transportation in Kathmandu
showed that 60% of the respondents faced difficulties related to access to transportation on a daily
basis. This clearly demonstrates the need for disabled-friendly transport facilities and services in
Kathmandu. Respondents repeatedly identified lack of infrastructure as a problem (NFDN, 2018).

In current scenario, at least one separate accessible toilet facility should be provided for
PWDs if other toilets do not have the minimum accessibility features (Tuladhar, 2018).
Therefore, it is very important that the infrastructures are developed and maintained based on
the principle of Universal Design which ensures equitable use, flexibility in use, simple and
intuitive, perception information, tolerance for error, low physical effort, size and space for
approach and use for all.

Challenges in Implementation of Law in Nepal

CRPD recognizes that all persons are equal before and under the law and are entitled without
any discrimination to the equal protection and equal benefit of the law (article 5). The state party,
which includes Nepal, shall prohibit all discrimination on the basis of disability and guarantee
equal and effective legal protection against discrimination on all grounds by providing reasonable
accommodation.

In such context, it cannot be denied that Nepal government is principally committed to making all
public infrastructures and services accessible, inclusive and resilient for all, including PWDs, by
complying with the CRPD and the United Nations' Agenda for Sustainable Development Goals
2030. The Nepal Government has also addressed the issue of the PWDs in the Constitution of
Nepal 2015 and has formulated the Disability Rights Act in 2017, including other relevant legal
frameworks (Mclntyre, 2018).

For instance, The Five-Year Strategic Plan for Road, Rail, and Transport Sector (2073-2078)
recently prepared by the Ministry of Physical Infrastructure and Transport was supposed to make
all urban roads pedestrian and disable friendly but the implementation is still questionable.

Nepal has the Nepal Road Standards, 2027 (NRS) revised in 2070 but Nepal is yet to have any
standards or guidelines which can or should be used in designing urban and local roads. For
instance, in the case of footpaths in cities, NRS says, "Width of the footpath depends on the
volume of anticipated pedestrian traffic. But a minimum width of 1.5 m is required." However, it
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should be noted that the pavement width of 1.5 m is not sufficient for two wheelchairs to pass one
another. For this, a minimum of 1.8 m would be required (McIntyre, 2018).

In similar milieu, the National Road Standards as well as The Guidelines for Access to Physical
Facilities and Information for People with Disabilities, 2069 have the detail specifications for
wheelchair ramps, parking spaces and other facilities. Unfortunately, these standards are not
mandatory and hence have not been effectively implemented. These standards along with other
international standards can be used to secure and promote the accessibility right of PWDs.

Different countries have introduced legislations and standards to secure and foster the accessibility
right of PWDs. In the US, The Department of Justice revised the Americans with Disabilities Act,
1990 (ADA) in 2010 and published Standards for Accessible Design. Many cities have prepared
manuals based on these standards. For example, the Street Design Manual of New York City
states that “Sidewalks must conform to ADA requirements for minimum clear path width and
provision of spaces where wheelchair users can pass one another or turn around; beyond the ADA
minimum, provide an unobstructed clear path of 8 feet or one—half the sidewalk width, whichever
is greater." (NFDN, 2018)

The experiences from other countries indicate that accessibility ought to be built as a culture by
increasing the awareness amongst the people at all stages. When the notion of accessibility is
indoctrinated and institutionalized it can contribute towards securing the accessibility rights of
persons with disability. In context of Nepal, despite international declarations and commitments
there has been a limited attention regarding ensuring the right to accessibility of PWDs.

Issues of Intersectionality

Women and girls with disabilities are subject to multiple discriminations so measures should
be taken to ensure the full and equal enjoyment by them of all human rights and fundamental
freedoms. In context of Nepal, Rights of Persons with Disabilities Act, 2074 has provisioned that
the specific rights of the women with disabilities and holds that the Government of Nepal shall
provide an environment for the maximum utilization of the knowledge, skill and ability of women
with disability so as to protect their rights (Government of Nepal, 2017). Similarly, sec 19(2)
recognizes the duty of Nepal government, to secure the protection of health and reproductive right
of women with disabilities.

Furthermore, section 28 of The Right to Safe Motherhood and Reproductive Health Act, 2075
(2018) recognizes various rights relating to right to safe motherhood and reproductive health. In
doing so, services related to safe motherhood and reproductive health has to be disability friendly.
Section 29 of the Act states that no one shall discriminate on the right to get monthly services
including family planning, reproductive health, safe motherhood, safe abortion, emergency
obstetric and newborn care, morbidity on the ground of one's physical or health condition, disability
or any similar grounds. Additionally, section 30 holds that for the protection of the reproductive
health of a woman who is mentally disabled the Federal, Provincial and Local Levels shall have to
make arrangement with reciprocal coordination for keeping such a woman in a protection home.
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Similarly, section 12 of The Act Relating to Children, 2075 (2018) has made specific provisions
regarding the special rights of children with disabilities including special arrangements for
such children, right to determine his or her own honor and prestige, to promote his or her own
independency, to participate actively in the society and to live a life with dignity, obtain special
care and to be assimilated in the society and to obtain the opportunity to education, training, health
care, rehabilitation service, preparation for employment and entertainment for the development
of his or her personality and have the right to equal access and utilize the public services and
facilities. Thus, the laws of Nepal also address the intersectionality within the category of PWDs.

Conclusion

The 2021 census of Nepal shows that 2.2% of the total population has one or the other type of
disability which is an increment from 1.94% from the 2011 Census. Furthermore, among the total
persons with disability, 54.2% are males and 45.8% are females (Office of the Prime Minister and
Council of Ministers, National Statistics Office, 2021). Regarding the state responsibility, Nepal
is a party to the CRPD and its optional protocol and therefore it is important to make sure that the
obligations of the state stipulated under CRPD are fulfilled by Nepal. From the study it is clear
that the PWDs necessitate an access to quality mobility aids, devices, assistive technologies and
forms of live assistance and intermediaries, including by making them available at affordable cost.
It is the right of every individual to be able to participate in their family or community activities
on an equal basis with others, irrespective of their physical, mental and sensory conditions. Such
rights provide citizens with autonomy to pursue an active social and economic life.

Additionally, secured accessibility right enables people to live with equity and dignity; as good
accessibility improves safety of the building, which also has a direct impact on the number of
accidents taking place and during natural disasters (Lamichhane, 2015). Therefore, it is important
to understand the idea of Disability Inclusion, which is increasingly recognized as key to ensuring
that no one is left behind in the sustainable development process.

Nepal is a rapidly urbanizing country, the government's Ministry of Physical Infrastructure and
transport needs to immediately formulate and enforce Urban Street Standards with universal
designs which are applicable to all citizens. Proper initiatives on Accessibility Audit must be taken
across the nation to propose prospective improvements in order to strengthen the accessibility
standards.

Nepal being a signatory member state to CRPD has to take necessary measures to prohibit
discrimination on the basis of disability with regard to all matters concerning all forms of
accessibility. It has to have proper mechanism to monitor the rights of the PWDs and develop
an effective mechanism to protect and develop such rights in line with CRPD which requires the
government to establish a mechanism to monitor the implementation of the convention, and urges
state parties to involve people with disabilities in this process.

When the notion of accessibility is indoctrinated and institutionalized in the society, it can
contribute towards securing the accessibility rights of persons with disability. A candid example

National Human Rights Commission Nepal gk}




of it would be the disabled friendly buses introduced by Sajha Yatayat and City Metro Yatayat
Pvt Ltd in Kathmandu which are equipped with ramps, wheelchair-accessible door and can
accommodate wheelchair-bound passengers, which have at least realized and recognized the
accessibility rights of persons with disability (Ojha, 2018).

Thus, by not considering disability a personal deficit or shortcoming, and instead thinking of
it as a social responsibility in which all people can be supported to live independent and full
lives, it becomes easier to recognize and address challenges that all people—including those with
disabilities—experience.

Recommendations
To the Ministry of Women, Children and Senior Citizen

1. Programs like accessibility audit must be regularly performed across the nation to
recommend potential improvements in line with the approved accessibility standards
through a joint monitoring mechanism and engage all stakeholders in raising awareness on
accessibility and universal design.

1i. The government should strengthen and implement legislation and provide for accessible
monitoring and reporting mechanisms to detect, prevent and combat all forms of violence,
including sexual violence, against women and girls with disabilities by consulting with
the representative organizations of women and girls with disabilities. Additionally, the
government should pay particular attention to children with disabilities with intellectual or
psychosocial disabilities belonging to marginalized groups in rural and mountainous areas.

iii.  Government in collaboration with the representative organizations of PWDs, should
develop and implement public awareness-raising and education programmes on the rights
and situation of PWDs, aimed at the media, public officials, judges and lawyers, the police,
social workers and the general public, in order to foster a positive image of PWDs as
autonomous holders of human rights.

To the Local Level Government Authorities

i Authorities should take appropriate measures to remove all barriers to ensure that persons
with disabilities from rural areas and indigenous backgrounds have an easy access to
disability identity cards.

ii. Legal mandates promote both disability specific and disability mainstreamed government
action with an aim of achieving disability inclusive societies. That is why the training in
mobility skills to PWDs and to specialist staff working with PWDs should be ensured to
ascertain that the personal mobility of the PWD is upheld.

To other Concerned Stakeholders

1. Lack of awareness about accessibility has been a major issue for accessible infrastructure
or environment. Even the basic bylaws and standards for accessible infrastructure are not
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considered during the designing and construction processes. Thus, raising awareness from
the root level has to be initiated by the concerned management and public sectors to ensure
the use of existing criteria related to accessibility.
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Labor and Employment Rights of Women in Nepal

Bipana Chapagain

Abstract

International Women's Day is celebrated every year on March 8. According to the norms and
values of basic human rights, every person has right to dignified work and decent pay. It is
evident that the participation of women has a significant role in the economic development of
Nepal. Although the Constitution of Nepal has provided labor related rights as a fundamental
right, but there is no creation of adequate and decent employment opportunities in the country.
The women worker working in the informal sector in Nepal are facing physical, mental,
financial and sexual violence from their families, society, managers and the customers. Nepal
has ratified 11 Conventions related to labor rights, including 7 Conventions related to basic
principles andrights. The Conventions ratified by Nepal are Convention on the Right to Organize
and Collective Bargaining (1959), Convention on Forced Labor (1930) and Convention on
Equal Remuneration (1951). Similarly, Nepal is signatory to other Conventions regarding
the labor rights such as Convention on the Abolition of Forced Labor (1957), Convention on
Discrimination in Employment and Occupation (1958), Convention on Minimum Age (1973)
and Convention on the Elimination of Child Labor (1999). Likewise, Nepal has signed the
Priority Convention on Tripartite Consultation (1976). In addition, Nepal has signed the
Convention on Weekly Leave (1921), the Convention on Wage Determination (1970) and the
Convention on Indigenous and Tribal People (1989). Although Nepal is a party to labor rights
Conventions under the International Labor Organization, labor rights are not implemented
effectively. Nepal has drafted and revised the various laws, regulations and procedures related
to labor and social security. The responsible authorities for the implementation of labor rights
such as Labor Office, Labor Court, Social Security Fund are working to ensure the labor
rights at the national level. Through this article, the author has reviewed andanalyzed the
Constitutional and legal provisions along with the international labor rights originated from
International Treaties and Conventions etc., as well as the principles propounded by the
Supreme Court related to the labor and employment rights of women in Nepal.

Keywords: Labor Rights, Sexual Abuse, Ministry of Labor and Employment, Labor Court,
Right of Women.
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1. History of International Women's Day

Around the eighteenth century, there were development of the Industries in England. Along
with the development of factories, women started working outside the home. In earlier days,
women were employed for long hours with low wages. ' At that time dissatisfaction increased
among the women workers because of their menstrual problems as well as the issues related to
their reproductive health. Similarly sick leave and maternity leave facilities were not ensured
for them.? Mary Wollstonecraft from Britain has advocated about the equal rights for women
on 1779.2 On 1832, the workers of Dutch Textile Factory protested against the slavery and they
have raised their voices against the unequal wages. On 1848, Marx published the ‘Communist
Manifesto'. Likewise, American women has advocated for the eradication of exploitation and
guarantee of equal rights in education, employment, and suffrage of women. The women workers
in the American Cotton Textile Industry protested on March 8, 1857, for the reduction of working
hours in the industry.* The International Labor Union was established on 1864. On 1866, women
were not represented in the International Labor Union. Hariyatal was the first female member of
the International Labor Union. On 1868, Karl Marx has raised the agenda of infant care of the
child of the women worker working in the industry.’

The agenda relating to the equal payment for the work of equal rank was discussed at the
International Conference of workers held in Paris on 1889 A.D. The women of New Zealand were
the first women in the world to get the voting rights on 1893 A.D. The working women of New
York has talked about the minimum wages and fixed working hours on March 8, 1897 A.D. The
Second International Conference of Women was held with the participation of the representatives
from 17 countries as well as women parliamentarians from Finland on 1910 A.D.° The decade of
women was declared by the United Nations from 1975 A.D. to 1985 A.D. Later on, they started
celebrating March 8 as the International Women's Day.” Likewise on 1979 A.D., the Convention
on the Elimination of All Forms of Discrimination against Women was passed.®

1.1 Facts About Working Women in Nepal:

According to the statistics of National Census 2078 of Nepal, the population of women is 51.02%.
Out of the total population of Nepal, the population of women worker working in undefined
professions is the population with the age of 10 years or more is recorded to be 0.1%. The
participation and leadership of women have the significant role in the economic development

1 Cihon, P. J., & Castagnera, O. (n.d.). Employment and Labor Law. p. 45. Cengage Learning.

2 Guerin, L., & Attorney, D. C. E. (2021). Essential Guide to Family & Medical Leave, The Paperback. p. 58

3 Delpo, A., & Guerin , L. (2023). Dealing With Problem Employees: How to Manage Performance & Personal Issues in the

Workplace (12th ed.). p. 57 Nolo.

Fields, C. K. (2021). Contemporary Employment Law. p. 816. Wolters Kluwer.

Gold, M. E. (2014). An Introduction to Labor Law (3rd ed. p. 120), Cornell University Press.

Johnson, P. (2019). Labor Law; Essential Legal Term Explained You Need to Know About Law on Labor. p. 117.

S. Steingold, F., & Attorney, A. H. (n.d.). Employer's Legal Handbook, The: How to Manage Your Employees & Workplace

(14th ed.) p 39. Nolo.

8 Pandey B. (2076) History of International Women's Day, Naya Patrika, https://jhannaya.nayapatrikadaily.com/news-
details/875/2020-03-07, Accessed on 6™ November, 2023.
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of Nepal.’ Regarding the protection of the rights of women worker, there are specific provisions
in the Nepal such as The Act Relating to Factory Workers 2016, Bonus Act, 2030 and Bonus
Regulations, 2039 etc.'” Although the Constitution of Nepal 2072 has established the rights
regarding labor and employment as the fundamental rights, adequate and decent employment
opportunities are not created in the country. According to the study of the Ministry of Finance,
there is addition of labor force to the labor market every year but most of the skilled youth are
migrating abroad. The significant number of workers working in the country are working in the
informal sector, while only a few percent are working in the formal sector. There are significant
number of women who are working as the laborers in the informal sector as they can work in the
informal sector without educational certificates."!

There is no proper recognition, respect and protection of the labor rights of the women worker
working in the informal sector. The women workers in this sector are not able to get their minimum
wages. The women workers are facing mental, financial and sexual violence from their family and
society. Although the labor rights of the employees of the formal sector are guaranteed in the laws
of Nepal but the workers of the informal sector are exploited by the employers.'> The Government
of Nepal has passed the Social Security Scheme Operation Procedure 2079 for workers working
in the informal sector and self-employed persons. '

2. Methodology:

Basically, the author has written this article by the review of the several non-doctrinal resources.
The various government documents related to the rights of women workers are evaluated in this
article. The periodical articles and reports published by the various national and international
bodies are examined. The author has reviewed the constitution and other legal documents
regarding the rights of women workers in Nepal. The precedents established by the Supreme
Court of Nepal regarding the rights of women workers are analyzed critically. The author has
followed the American Psychological Association (APA) citation rules in this article.

3. Legal Analysis of Labor Rights of Women Worker in Nepal:

3.1. Right Regarding Labor and Employment Incorporated in Constitution of Nepal 2072:

In the constitution of Nepal, every citizen has the right to live with dignity.'"* Every citizen is not
deprived of personal freedom except in accordance with the law. They are entitled to freedom of

9 Summary of National Census, (2078) Kathmandu, Office of National Statistics, pp 82-85.

10 Legal provision regarding women worker in Nepal (2018), Madhyanna National Daily Newspaper. p.3 https://www.ceslam.
org/news/10987. Accessed on 31% October, 2023.

11 Life of Women Worker Working in Entertainment Sector, Right to Decent Work and Living Wage Report (Asia Pacific Forum
on Women Law and Development, (2012-2013) _p.2.

12 Every worker must understand their rights regrading decent labor (2019), Amnesty International, Accessed on 4" October,
2023.

13 Declaration made by Prime Minister to include the worker from Informal Sector in Social Security Fund (2023),
Gorkhapatra Online https://gorkhapatraonline.com/news/75044, Accessed on 28" September 2023.

14 The Constitution of Nepal 2072, Article 16
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doing any profession, employment, establish and run industries, trades and businesses in any part
of Nepal unless it is contrary to the public health, decency or morals of the people.'?

Since every citizen is equal in the eyes of the law, no one is deprived of the equal protection of
the law. The Constitution of Nepal has made special arrangements for the backward women and
workers. Regardless of whether men or women is doing the same work, equal pay and social
security will be provided without any kind of discrimination on the basis of gender.!® Every
worker has right to choose the job he wants.'” The workers are entitled to the employment terms,
conditions and unemployment benefits in accordance with the labor law. Generally, the workers
perform physical or intellectual work for the employer and they receive salary and social security
in return.

The state must entitle the women with the equal inheritance rights. The rights of women related
to the pregnancy protection and reproductive health should be ensured with sensitivity in the
government and private sectors. No one is allowed to commit the physical, mental, sexual,
psychological violence and exploitation against any woman. The compensation is provided to the
women who are the victims of violence. In order to ensure the participation of women, the state
must effectively implement the principle of proportional inclusion in all agencies of the state. The
special opportunities in education, health, employment and social security must be provided to the
women. The couple are entitled to equal rights in the property.'®

The constitution itself has ensured 33 percent representation of women in the parliament. The
labor policy aims to make the labor force skilled and professional, as well as create employment
opportunities in the country and provide decent labor practices along with the social security. It
aims to make foreign employment free from the exploitation and it encourages the capital, skills
and technology acquired from abroad must be used in the productive sector."”

3.2 Sectoral Laws regarding Labor and Employment in Nepal:
A. Right to Employment Act 2075:

This Act has guaranteed the right of every person to choose the employment of their wish. Every
unemployed person can get the unemployment benefits. The workers cannot be removed from the
employment without reason.?’ If the employer dismisses the worker without reason, the local level
can order the employer to continue the employment of workers.?! From the government level,
the government of Nepal, the state government and the local level should conduct employment
programs to provide jobs opportunities to the unemployed people.?? The employment service
centers shall be established at every local level. The unemployed must apply to the employment

15 The Constitution of Nepal 2072, Article 17(cha)
16 The Constitution of Nepal 2072, Article 18

17 The Constitution of Nepal 2072, Article 33

18 The Constitution of Nepal 2072, Article 38

19 The Constitution of Nepal 2072, Article 51(jha)
20 The Right to Employment Act, Section 6.

21 The Right to Employment Act, Section 7.

22 The Right to Employment Act, Section 8.
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service center by mentioning their knowledge, skills and abilities. The employers in the
government, public and private sectors should hire applicants based on their qualifications.
Under the unemployment assistance program from the government level, providing training to
workers, providing loans, and self-employment related programs should be conducted.? There
is a provision of the Nepal government to provide subsistence allowance equal to 50% of the
amount for 100 days to the unemployed people.?*

B. The Social Security Act 2075:

The Government of Nepal provides social security allowance to senior citizens, economically
disadvantaged, disabled and helpless, single women, disabled, children and endangered species.
The employees of any government or public organization will not get social security allowance as
they receive regular salary and pension from the government fund.*

C. The Labor Act 2074:

The basic wages, services, conditions and facilities of the workers are mentioned in the employment
contract.”® In order to guarantee labor rights, every employer must provide workers with the
minimum wages prescribed by labor laws and regulations. If the employment contract is against
the labor law, it is automatically void.?” According to the principles of human rights, no one can
be forced to do labor against their will by showing fear and terror.® The Labor Act prohibits child
labor and advocates for the rights of children.” The employers must ensure the wages and benefits
of pregnant workers under the right to pregnancy protection and reproductive health. The equal
remuneration should be provided for work of equal value without discrimination on the basis of
gender. * Every worker has right to get legal remedies.”!

Mandatory Implementation of Employment Contract:

The wages, services, conditions and facilities to be received by the worker are mentioned clearly n the
contract or appointment letter between the employer and the worker. After the implementation of the
Labor Act 2074, the employer cannot employ anyone without a contract.*? The employment contract
establishes the employment relationship but if there is a dispute, the labor office resolves the dispute.>
There is a provision that the employer can terminate the employment contract if the performance is not
satisfactory after employing the worker for the probation period of six months. After the completion of
the probation period, the employment relationship is automatically confirmed.

23 The Right to Employment Act, Section 20.
24 The Right to Employment Act, Section 22.
25 The Social Security Act 2075, Section 15.
26 The Labor Act 2074, Section 2(dha)

27 The Labor Act 2074, Section 3

28 The Labor Act 2074, Section 4

29 The Labor Act 2074, Section 5

30 The Labor Act 2074, Section 7

31 The Labor Act 2074, Section 9

32 The Labor Act 2074, Section 11

33 The Labor Act 2074, Section 12
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Fixation of Time Duration of Working Hours:

In the context of Nepal, the workers can work 8 hours per day and 48 hours per week. After
working for 5 consecutive hours, the workers are allowed to rest for half an hour. If the
workers are employed for more hours, they can only be employed for four hours a day and 24
hours a week. If the employer does not provide the workers with the substitute leave, it will
be considered that they have worked for additional hours and the employee should be paid
for such work. The working hours of the workers should be mentioned in the employment
contract clearly. The employers should provide transportation facilities to the women workers
working at night.**

Facilities of Remuneration:

Every worker receives wages and benefits from the date of work. According to the Labor
Act, the wages and benefits of the workers are mentioned in the employment contract.’> The
workers who work for less than a month should be provided with wages within three days.
The remuneration must be provided to the workers who perform the casual work as soon as
the work is completed. The salary must be paid every month. After the completion of the
employment period, the workers will get an annual salary increment. Every worker receives
an amount equal to one month's basic salary as the festival expenses.* The employer has to
pay the salary through the bank.’

Leave as a Matter of Privilege Rather Than Rights:

In accordance with Labor Act 2074, there is a provision for one day leave in a week.*® Generally
there is a provision of 13 days of public leave but there is 14 days of public leave for women
workers.** There is a provision that workers are entitled to leave within 21 days if they work on
weekly leave or public holiday. The workers are entitled to home leave at the rate of 1 day out of
20 working days.

The workers will get 12 days sick leave. Fourteen weeks maternity leave is provided to
female workers. There will be 60 days of paid maternity leave and if the male worker's wife
gives birth, the father will get 15 days of paid maternity leave.*” In case of the death of a
family member to whom the worker has to do the funeral rites, there is a provision of 13 days
funeral leave.*! Other leaves are considered as privilege except sick leave, maternity leave
and funeral leave.*

34 The Labor Act 2074, Section 28, 29, 30, 31, 32, 33.
35 The Labor Act 2074, Section 34

36 The Labor Act 2074, Section 35, 36, 37

37 The Labor Rules 2075, Rule 21

38 The Labor Act 2074, Section 40

39 The Labor Act 2074, Section 41

40 The Labor Act 2074, Section 45

41 The Labor Act 2074, Section 48

42 The Labor Act 2074, Section 51

|/ National Human Rights Commission Nepal



Social Security Schemes:

The employer is required to contribute 10% of the worker's basic salary as a provident fund and
an additional 10% must be contributed by the employer.** The employer has to contribute 8.33%
amount from the worker's basic salary as gratuity.* The workers will receive an insurance amount
equal to one lakh rupees for medical treatment from the employer.* Likewise, the workers will
receive insurance amount equal to seven lakh rupees for accident insurance.*

Zero Tolerance to Sexual Harassment:

No one should abuse the women workers in the workplace by showing the greed and influence,
otherwise the workers will be removed from the service. If the employer is the perpetrator, the
union, the victim or the family member can file a complaint.*’

Conditions of Termination of Employment:

The employer must give the worker an opportunity to submit the clarification by clearly stating
the fact of misconduct and the probable punishment within seven days. If the workers have
committed the misconduct, the executive head can punish them. If the worker is punished for
misconduct, the employment can be terminated immediately. The employer must give a reasonable
and sufficient reason while terminating the employment. If the employee voluntarily submits a
written resignation, the employer must approve it within 15 days.*

D. Sexual Harassment at Workplace (Prevention) Act 2071:

It has guaranteed the zero tolerance of sexual harassment at workplace. It has ensured the right
to work in a safe, fair and dignified environment. It has prohibited to commit sexual harassment
in workspace. * The person in position, power and authority are not allowed to create pressure,
influence, enticement for the sexual favor from the employee or customer. No one is allowed
to touch the body of other person with the sexual intent. One should not display the picture,
audio, visual related to obscene and sexual activity. No one is allowed to annoy the other person
with sexual intent and making unnecessary offer for the sexual activity.’® The manager should
declare the office as sexual harassment free workspace. There must be prohibition of sexual
harassment in the Bylaws of the office. The manager must make the reformative measures for the
non-repetition of sexual harassment. There must be arrangement of psychological counselling
of the victim. Every enterprise must have grievance box in the workplace. The manager has
responsibility to inform the victim about the time-limitation for filing the complaint in the
responsible authority.”' The victim must file written or oral complaint to the manager within

43 The Labor Act 2074, Section 52

44 The Labor Act 2074, Section 53

45 The Labor Act 2074, Section 54

46 The Labor Act 2074, Section 55

47 The Labor Act 2074, Section 132

48 The Labor Act 2074, Section 139, 140, 141, 142, 143, 144

49 The Sexual Harassment at Workplace Prevention Act 2071, Section 3.
50 The Sexual Harassment at Workplace Prevention Act 2071, Section 4.
51 The Sexual Harassment at Workplace Prevention Act 2071, Section 5.
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15 days. The manger is responsible to take the departmental action against the accused and
order for the reasonable compensation to the victim.’?> The victim or anyone on their behalf
must file the complaint in Chief District Office (CDO) within ninety days. If the manager of
the office does not comply with the responsibilities, the victim may file the complaint with
CDO.* The victim may request for the security to the local security agency. The manager has
right to order for the transfer of the accused employee. The offender of the sexual harassment
is awarded with the imprisonment of six months and fine of fifty thousand rupees. The manager
is liable to imposition of the fine of twenty-five thousand rupees for the non-fulfillment of his
responsibility. The person who has filed the false complaint is liable to imposition of fine of
ten thousand rupees. The CDO may order to recover the compensation to the victim for their
physical and mental damage as well as the expenses incurred while filing or defending the
complaint.** The Chief District Officer have right to adjudicate the complaint. In addition to
that principal secretary of the concerned Province have power to adjudicate the complaint filed
against the Chief District Officer.” The victim may file appeal to the concerned district court
within thirty-five days in case of the dissatisfaction of the decision made by the CDO. * It is
the duty of manager to enforce the decision. The CDO is obliged to enforce the decision as
per the prevailing law. The CDO must enforce the decision or conciliation within 60 days, if
the accused is the manager.’” Every office or enterprises must incorporate the subject matters
relating to prevention of sexual harassment in the syllabus of the training.’® The Government
of Nepal must introduce necessary Code of Conduct with regard to the prevention of sexual
harassment. Each manager is obliged to introduce separate Code of Conduct in accordance
with the nature of the workplace within the framework of the Code of Conduct introduced by
Government of Nepal.*

E. Contribution-Based Social Security Act 2074:

In order to get social security, one should contribute to the social security fund. The employers
who are listed must contribute from the income of the workers and add the amount to the fund
every month from the date of listing of the workers to the last day. The contribution amount
should be deposited in the fund within fifteen days of the end of every month. The contribution
of the person receiving salary from the government fund should be deducted and deposited in the
fund. In order to encourage the informal sector workers and self-employed people in the social
security scheme, the government of Nepal should deposit money in the fund. The Social Security
Fund can cooperate with cooperatives or commercial organizations to make them participate in

52 The Sexual Harassment at Workplace Prevention Act 2071, Section 6.

53 The Sexual Harassment at Workplace Prevention Act 2071, Section 7.

54 The Sexual Harassment at Workplace Prevention Act 2071, Section 13.
55 The Sexual Harassment at Workplace Prevention Act 2071, Section 14.
56 The Sexual Harassment at Workplace Prevention Act 2071, Section 16.
57 The Sexual Harassment at Workplace Prevention Act 2071, Section 17.
58 The Sexual Harassment at Workplace Prevention Act 2071, Section 18.
59 The Sexual Harassment at Workplace Prevention Act 2071, Section 21.
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the scheme.®’ They have the right to choose one or more social security schemes. It is not possible
to choose any one social security scheme operated by the fund.®!

If the committee recommends the rate of contribution to be made by the listed employers
and contributors, the ministry will publish a notice in the National Gazette. There are social
security schemes like health security scheme, maternity security scheme, accident security
scheme, disability security scheme, old age security scheme, dependent family security scheme,
unemployment assistance scheme.®” The fund should pay the benefits mentioned in the social
security scheme to the contributor. After the death of the contributor, the beneficiary gets the
amount collected in the fund. The board of directors is in place to manage the operations of the
fund.® The Social security funds can be invested in Nepal government bonds, bank term accounts
or long-term deposit schemes, shares, debentures and mutual funds. The people receiving the
social security can get an identity card with a social security number.® If the amount in the fund is
insufficient, the government of Nepal should continue to provide for the social security.®

F. Contribution-Based Social Security Regulations 2075:

The workers of the informal sector can participate in the social security scheme after taking
the recommendation of Committee's. In order to encourage the workers, Nepal government,
provincial government or local level should deposit the amount in the name of the fund through
the budget of the contribution amount as determined by the fund.®® The fund should make an
agreement with the bank and collect the amount under the social security scheme. The fund must
provide the details of the contribution amount if requested by the contributor and the employer.*’

G. Social Security Plan Operation Procedures for Informal Sector Workers and Self-
employed Persons 2079:

From the date mentioned by the Ministry of Labor, Employment and Social Security the informal
sector must be listed by giving online application to the Social Security Fund.® The workers
working in the informal sector must disclose a copy of Nepali citizenship, labor sector such as
agriculture, transport, construction or domestic workers and a letter of recommendation issued by
the ward office as a worker in the informal sector. The fund should list the workers and provide
them with the identity cards. The fund should operate drug treatment plan, health and maternity
protection plan, accident and disability protection plan, dependent family protection plan and old
age protection plan etc. under the Social Security Scheme.®

60 Contribution based Social Security Act 2074, Section 5.
61 Contribution based Social Security Act 2074, Section 6.

62 Contribution based Social Security Act 2074, Section 10, 11.
63 Contribution based Social Security Act 2074, Section 29

64 Contribution based Social Security Act 2074, Section 39, 40, 41

65 Contribution based Social Security Act 2074, Section 62

66 Contribution based Social Security Rules 2075, Rule 4.

67 Contribution based Social Security Rules 2074, Rule 5.

68 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 3
69 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 4
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The employer has to deposit 20.37% of the basic remuneration of informal sector workers and
the government must deposit 9.37% of the basic remuneration in the Social Security Fund. The
fund will disburse 10.37% of the amount contributed by informal sector workers to Health and
Maternity Protection Scheme, Accident and Disability Scheme, Dependent Family Protection
Scheme. The fund will spend 10% of the amount on the Old Age Security scheme.”” A Self-
Employed Person has to contribute at least 31% of the basic salary within the maximum of three
installment. In order to receive the amount from the Social Security Fund, the worker must have
deposited at least 9 months of contribution in the fund within the 12 months prior to the date of the
incident.”" Similarly, the age of the worker should be 60 years old and have worked for at least 180
months. The contributors or beneficiaries can receive the payment of the Social Security Scheme
through the Bank Account.

4. Regulatory Authorities for the Implementation of Labor Rights:
4.1 International Labor Organization:

The International Labor Organization was established in 1919 as a special organization of the
United Nations. The number of member countries of this organization is 187. Nepal became a
116™ member of the International Labor Organization on 1966. Nepal has ratified 11 conventions,
including 7 conventions related to the fundamental principles and rights. The Conventions regarding
the labor rights ratified by Nepal are Convention on Right to Organize and Collective Bargaining
(1959), Convention against Forced Labor (1930), Convention on Equal Remuneration (1951),
Convention on Abolition of Forced Labor (1957)., Convention on Discrimination in Employment
and Occupation (1958), Convention on Minimum Age (1973), Convention on Elimination of
Child Labor (1999). Likewise, Nepal has signed the Convention on Tripartite Consultations
(1976). In addition, Nepal has signed Convention on Weekly Leave (1921), Convention on Wage
Determination (1970) and Convention on Indigenous and Tribal People (1989).

4.2 Ministry of Labor Employment and Social Security:

The Ministry of Labor, Employment and Social Security can decide on the petitions submitted
to the Labor Office or the Department of Labor except for cases pending in the Labor Court in
accordance with the Labor Act. The parties who are not satisfied with the decision can appeal to
the Labor Court.” In addition to this, the Ministry works on decent labor practices, management
of occupational safety, prevention of child labor, creation of jobs in the country, skill development
training and implementation of Social Security Schemes.

According to the Annual Progress Report of the Financial Year 2078-79, the number of labor
audited institutions in Nepal is 2, 919 and the number of beneficiaries in the social security fund
is 3, 46, 744. The number of employers included in the social security scheme is 17, 192 and the
number of workers affiliated to the contribution-based social security establishment is 70.03%.

70 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 5
71 Informal Sector Workers and Self-Employed Persons Social Security Scheme Operating Procedure 2079, Procedure No. 6
72 The Labor Act 2074, Section 176.
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The Ministry has stated that 19, 553 workers were benefited by conducting professional and skill
training in the financial year 2078/79. Under the Prime Minister's Employment Program, the
target of providing employment to 5, 50, 000 workers are succeeded in providing the employment
to 1,56, 731 workers in FY 2078/79. The Ministry has succeeded in monitoring 2, 699 enterprises
whether the labor law and the minimum wages are implemented or not. Although the Ministry
has set an annual goal of providing workplace-based skill training to 300 workers in the financial
year 2078-79 in collaboration with the private sector, it is unable to conduct the training. In FY
2078/79, The Ministry of Labor, Employment and Social Security has submitted 6 reports under
the International Labor Organization Statute. The Ministry has succeeded in interacting with 11
local levels to eradicate the child labor. Similarly, grants have been provided to 39 local levels to
eradicate child labor.”

The Fifteenth Plan aims to create the productive employment opportunities in Nepal, develop the
industrial labor relations, end all forms of labor exploitation and make the foreign employment
safe. The Ministry of Labor and Employment has a major role in achieving the goal of “Prosperous
Nepal, Happy Nepali" by strengthening the economy of Nepal through the skilled human
resources.”

4.3 Authorities of Labor Office:

The Labor Office monitors the implementation of the minimum wages, services and facilities of
the workers. In addition, child laborers are rescued and child labor exploiters are prosecuted in
the labor office. The Labor Office provides training on the implementation of labor standards and
codes of conduct. The office implements the collective agreement between the employer and the
worker and the decision of the arbitrator. The office oversees occupational safety and equipment
related to the workplace.

4.4 Central Labor Advisory Council and Other Committees:

The Council provides suggestions to the Government of Nepal to ratify and implement labor-
related laws, policies and international labor conventions to which Nepal is a party. The council
prepares a code to implement occupational safety, health standards and fair labor practices and
recommends it to the government of Nepal.” The Ministry of Labor, Employment and Social
Security determines the minimum wage of workers every two years on the recommendation
of the Minimum Wage Determination Committee.”® The Ministry forms a Minimum Wage
Determination Committee to represent the Government of Nepal, Trade Unions and Employers.
The Labor Relations Committee improves the work system and work environment.”” The said
committee solves the grievances of the workers by discussing with the employers.”

73 Ibid, Executive Summary, p. 3.
74 Ibid, Chapter One, p. 2.

75 The Labor Act 2074, Section 102.
76 The Labor Act 2074, Section 106.
77 The Labor Act 2074, Section 107.
78 The Labor Act 2074, Section 111.
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4.5 Jurisdiction of Labor Court:

The Labor Court is constituted with the chairman and two members. The person who is qualified
to be a judge of the High Court is eligible to be the chairman or member of the Labor Court.”
This court inspect the workplace related to the dispute and issue an interim order in the name
of any party to the case. The Labor Court have rights to confirm or annul the decision made by
the Labor Office. The Labor Court have the same powers as that of District Court in the matters
relating to decision of the case. The Labor Court may demand a bank guarantee from the party.
The labor court can order to pay the compensation within two months, otherwise one must pay
fifteen percent interest on the compensation. The Labor Court may allow the party either to settle
the case, suspend or withdraw the case. An appeal can be made to the Supreme Court within
thirty-five days against the decision of the Labor Court.*

The labor court have power to impose the imprisonment up to two years or a fine up to five lakh
rupees or double the amount of compensation from such person if he has forced someone to do the
bonded labor. The labor court can also cover the cost of bringing the laborer to Nepal if someone
has made a bonded labor outside the Nepal. If one is not satisfied with the decision made by the
labor office or the department, one can appeal to the labor court within thirty-five days.®'

4.6 Establishment of Social Security Fund:

A social security fund is established to run the social security scheme. This fund functions
as a recurring fund. In the fund, the amount received from contributors and employers under
the social security scheme, ten percent of the amount received from the basic salary of the
worker and the amount given by the employer towards the provident fund, amount received
for gratuity and pension, bonus amount, amount for social security tax, grant received
from the government of Nepal, grant received from foreign government and international
organizations, amount for assistance or loan, amount of interest and profit received from
investment of funds, amount received as loan from the government of Nepal etc. will be
collected in the social security fund. The money collected in the fund can be used only by
the concerned workers.®” A board of directors has been arranged to manage the work of the
fund. The committee formulates policies related to the social security schemes, provides
suggestions to the Government of Nepal, updates the personal details of workers listed in the
fund and conducts the employment programs for the unemployed people. The said committee
distributes the social security identity card to every contributor.®

79 The Labor Act 2074, Section 151.
80 The Labor Act 2074, Section 152.
81 The Labor Act 2074, Section 165.
82 Contribution based Social Security Act 2074, Section 26.
83 Contribution based Social Security Act 2074, Section 31.
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5. Judicial Response on Right Regarding Labor and Employment of Women
Worker in Nepal:

In the case of Prem Bahadur Khadka vs. Government of Nepal, Office of the Prime Minister and
Council of Ministers, it has been stated that any individual is free to pursue his profession and
employment according to his own free will. It has been mentioned that no one can interfere with
this employment right and insist that only certain occupations and jobs can be done. The freedom
of this profession and employment cannot be interfered with by the state for the sake of public
interest and well-being, except by prohibiting it in accordance with the restrictive phrase.

In this case, the Supreme Court has expressed the principle that the state should play a special
role in empowering women to get employment by providing opportunities for employment equal
to men in order to protect women's rights and rights, as well as taking initiatives to make the
working environment women-friendly. In addition to this, the state has emphasized that policies
and programs related to employment should be introduced to increase the participation of citizens
from backward classes, regions or gender. Since the right to employment is an important right
among economic and social rights, the state should put it in a category that can be managed
according to its resources and means. Every country has the discretion to adopt legal and other
measures to regulate employment rights. But in the name of discretionary power, it does not mean
that the right to employment is not ensured. The state should be careful to guarantee employment
security to every person.®

In the case of Advocate Prakashmani Sharma vs. The Ministry of Women, Children and Social
Welfare, states that the Constitution of Nepal has provided every citizen with the right to
employment, social security as well as the right to social justice and right against the exploitation
as a fundamental right. In this situation, the Supreme Court has laid down the principle that the
women working in Dance Bar and Cabin restaurants must not be exploited.

According to the Supreme Court, the government should enact the special law to regulate the
dance bars, cabin restaurants and massage parlors. If the citizens, people of any group, caste or
class are deprived of human rights due to inactiveness of the executive, the court can enforce
those rights. If there is a lack of law in the country, the business cannot be operated decently
due to which the fundamental rights and human rights of the women workers are not protected
properly.®

In the case of advocate Sharmila Parajuli vs. His Majesty the Government, the Cabinet Secretariat,
Kathmandu, states that every woman has the right to be free from serious violence such as sexual
harassment and right to live with dignity. In reality, sexual abuse is considered to be an act against
the will of the concerned woman. These acts range from sexual exploitation, teasing, touching the
body, swearing, showing or drawing pictures, eye blinking etc. Such activities affect the work,
health and professional life of the victim.

84 Prem Bahadur Khadka vs. Government of Nepal, Prime Minister and Council of Minister et.al D.N. 8203, N.K.P. 2066
85 Advocate Prakashmani Sharma et.al vs. Government of Nepal, Ministry of Women Children and Social Welfare, D.N 7995,
N.K.P 2065.
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Sexual harassment in the workplace means sexual harassment by seniors or colleagues, friends
or customers in an office or an enterprise. There is a situation in which sexual harassment can
occur in the workplace by the office boss or higher staff threatening to put their job at risk if
the female worker denied to give sexual benefits, and by showing unfair temptation of rewards
or high evaluation of performance or promotion etc. It is the responsibility of the State of to
enact laws by the implementation of the provisions of the treaties, agreements and the general
conferences to which Nepal is a party. The Supreme Court has issued a directive order in the name
of the opposition for the enactment of the suitable law relating to the sexual harassment.¢

In the case of Upendra Prasad Dhakal vs. The Ministry of Physical Planning and Transport, it is
mentioned that if the conditions and facilities of the workers are not regulated by a certain law, it
will be according to the agreement between the employer and the workers. It is the principle that
the obligations created by the employment contract are applicable to the parties to the agreement
in the same way as the law. In case of violation of the agreement which is in accordance with the
law, the legal obligation must be fulfilled.®’

6. Problems and Challenges related to Labor Rights of Women Worker in
Nepal:

Nepal has scored the high rank among the South Asian nations in terms of the productivity of the
female labor force. Nepalese women have to struggle a lot to establish themselves as a worker.
Generally Nepali women are engaged in household work, which is not recognized as the labor.
Inequality in wages, uncertain working hours, mistreatment and labor exploitation are major
challenges for the women workers working in the informal and entertainment sectors in Nepal.

The family and society are not able to accept the informal sector as a respectable and prestigious
job. The women workers are victims of discrimination and mistreatment at the workplace. The
workplace is not safe for the women workers. The employers often deduct the wages from the
women workers if they arrive late at work. The women workers are not able to get any kind of
sick leave, public leave, home leave, maternity leave and substitute leave.®®

It is not possible for working women to provide the citizenship to their children without the
support of their husbands. Since the participation of women in the final decision-making positions
of the state system is less instead the decisions of men are followed. In Nepalese context economic
rights of women are not implemented. The provision of equal rights of sons and daughters in the
property of the mother and father as well as the equal remuneration for both men and women are
not implemented properly.®

In the informal sector, there is a trend of giving employment opportunities at very low cost by
the employers and terminating the employment without reasons. There is no implementation of

86 Advocate Sharmila Parajuli vs. His majesty the Government, Cabinet Secretariat, D.N. 7449, N.K.P 2061.

87 Upendra Prasad Dhakal vs. Ministry of Physical Planning and Transportation Management D.N. 10428, N.K.P 2076.
88 The Labor Act 2074.

89 The Constitution of Nepal 2072.
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employment contracts between employers and women workers in the informal sector. The women
workers are not able to get their minimum wage and social security prescribed by the Labor Act
2074. The women workers are suffering from verbal, physical, psychological and sexual violence
from the clients, employers, colleagues, community members, husbands, lovers and friends etc.
In the present context, incidents of violence against women must be considered as a national and
political issue rather than it is just the issue of the women.

7. Conclusion:

Although the Constitution of Nepal has provided labor related rights as a fundamental right,
adequate and decent employment opportunities are not created in the country. The women
workers are victims of harassment, domestic violence and sexual violence both within the family
and at the workplace. In Nepal, although there are laws such as the Constitution, Employment
Rights Act, Labor Act, Contribution-Based Social Security Act, Regulations, Social Security
Scheme Operation Procedures for Informal Sector Workers and Self-Employed People, but they
are not implemented effectively. The women workers are deprived of their labor and employment
rights. They are struggling for the guarantee of their rights. The women workers of the informal
and entertainment sectors are not in a position to be listed in the social security fund as per the
arrangement made by the government of Nepal. The employers are making profit by employing
women labor force in very low wages. There is a requirement to take the steps from the national
level for the establishment of the work of women workers as the labor.

8. Suggestions:
8.1 Suggestions Related to the Ministry of Labor, Employment and Social Security:

Since the rights of women workers are not right against the men but it is related to human rights of
women. It is noted that Nepal is a party to several human rights conventions and the International
Labor Organization. In the present context labor exploitation should be eradicated and decent
labor practices must be adopted.

It is evident that all the political parties, Ministry of Labor Employment and Social Security and
The National Women's Commission must take initiatives in order to ensure the rights of women
workers. The employers must be encouraged to provide the equal wages for the work of equal
rank without discrimination on the basis of gender. The reasonable wages must be provided to
the domestic workers. The employer must be encouraged to hire the female workers in order to
improve the living standards of women worker.

8.2 Suggestions Related to Social Security Fund:

There is a requirement for the Board of Directors of the Social Security Fund to formulate the
appropriate policies related to the Social Security Scheme. They must provide proper advice to the
Government of Nepal in order to conduct the employment programs for the unemployed people.
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8.4 Suggestions Related to the Court:

Reformation in Labor Court: The Labor Court should inspect the workplace effectively and
it is obliged to issue an appropriate interim order. The labor court should introduce the trend
of bank guarantee from the parties and issue order for the payment of the compensation to the
victims of labor exploitation. It is the obligation of the Labor Court to grant the permission for the
settlement, suspension or withdrawal of the case effectively.

Mandatory Enforcement of Supreme Court Judgment:

The parties who are not satisfied with the decision of the Labor Court have the right to appeal to
the Supreme Court within thirty-five days. The precedents established by the Supreme Court of
Nepal must be obliged by the all-other government bodies and inferior courts. Once the decision
is made by the Supreme Court, it is final and there must be execution of the judgment through
the District Court. The Supreme Court is obliged to establish the landmark precedents in favor
of the victims of labor exploitation and administers the justice on behalf of the people from the
marginalized and vulnerable community who are in the verge of economic exploitation.

Since Nepal is a party to the International Labor Organization, Nepal has ratified 11 Conventions
related to the labor rights. It is evident that the Supreme Court has international obligations to
examine whether or not the rights of the workers mentioned in the International Convention are
implemented by the employers and the official bodies of the Government of Nepal.
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Cyberbullying: Human Rights Violations in this
Digital Age

Sunu Rijal

Abstract

Cyberbullying, the act of using digital technologies to harass, threaten, or humiliate
individuals, has emerged as a pervasive and insidious form of human rights violation in
the digital age. As the world becomes increasingly interconnected through the internet and
social media, the potential for online harassment and abuse has escalated, transcending
geographical boundaries and posing serious threats to individuals' psychological well-being,
dignity, and personal safety. This article explores the multifaceted nature of cyberbullying,
its profound impact on victims, and the urgent need for comprehensive legal and societal
measures to address this modern-day human rights challenge. By examining the intersection
of technology, human behavior, and legal frameworks, this research aims to shed light on
the complexities surrounding cyberbullying and propose strategies to safeguard fundamental
human rights in the digital realm.

Keywords: Cyberbullying, Human Rights, Digital Age, Online Harassment, Psychological
Impact, Legal Frameworks, Societal Measures.

I. Introduction

The digital age, also called the information age, is the period since the mid-20th century!
characterized by a rapid shift from traditional industries to an information technology-based
economy. The advent of the digital age has revolutionized human communication and interactions,
bridging geographical divides and facilitating unprecedented levels of connectivity. The rise of
the internet, social media platforms, and mobile technologies has transformed the way individuals
connect, share information, and engage with one another. This technological advancement has
brought about numerous benefits, enabling global collaboration, access to knowledge, and the
facilitation of social movements. However, this digital revolution has also given rise to new
forms of abuse and human rights violations, with cyberbullying emerging as a formidable
challenge. Cyberbullying, the intentional and repeated harassment, intimidation, or humiliation
of individuals through digital means, has become a widespread phenomenon that transcends age,
gender, and social boundaries. The pervasive nature of cyberbullying lies in its ability to reach
victims anywhere, at any time, through various online platforms and devices. Unlike traditional
forms of bullying, which were often confined to physical spaces such as schools or workplaces,

1 IGI Global. (n.d.). Resource sharing. In IGI Global (Ed.), IGI Global dictionary of information science and technology (4th
ed.). Retrieved from https://www.igi-global.com/dictionary/resource-sharing/756
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cyberbullying can follow individuals into their most private spaces, creating a persistent and
inescapable environment of fear and distress. This article delves into the multifaceted aspects of
cyberbullying, examining its impact on victims, the legal and societal frameworks surrounding
it, and the urgent need for comprehensive measures to address this modern-day human rights
violation.

I1. The Impact of Cyberbullying on Victims:

Cyberbullying is defined as "willful and repeated" harm inflicted through the use of computers,
cell phones, and other electronic devices.> Cyberbullying is a form of bullying or harassment
that takes place through digital devices and online platforms. It involves the use of electronic
technology, such as the internet, social media, instant messaging, email, or mobile devices, to
intentionally harm, intimidate, or humiliate another person or group. In ancient times, bullying
was more likely to manifest as physical intimidation, verbal abuse, or social exclusion within
the community or among individuals. The dynamics of bullying in the Mahabharata period were
influenced by the societal norms, power structures, and interpersonal relationships prevalent
during that time. In contrast, cyberbullying, a modern form of bullying, involves the use of digital
communication tools like computers, cell phones, and other electronic devices to harm others
willfully and repeatedly. This type of bullying occurs online through various platforms and can
have serious psychological and emotional consequences for the victims. The anonymity and reach
provided by the internet make cyberbullying particularly insidious, as perpetrators can target
individuals without face-to-face interactions, leading to increased risks of depression, anxiety,
and other negative outcomes for the victims.?

Cyberbullying can take various forms, including:

o Sending Harmful or Threatening Messages: This can involve sending offensive,
abusive, or threatening messages, emails, or instant messages directly to the victim or about
the victim to others. Sending harmful or threatening messages encompasses a range of
behaviors that can have significant consequences for both the sender and the recipient. This
form of communication involves the transmission of content that is offensive, abusive, or
menacing in nature, whether through messages, emails, or instant messages. Such messages
can be directed at the victim directly, aiming to intimidate, instill fear, or cause emotional
harm. Alternatively, they may be disseminated about the victim to others, potentially
leading to reputational damage, social isolation, or further harassment. When individuals
engage in sending harmful or threatening messages, they not only violate social norms and
ethical standards but also risk legal repercussions. Depending on the severity and impact
of the messages, they may constitute harassment, cyberbullying, or even criminal offenses
in some jurisdictions. The intent behind these messages, whether to exert control, cause
distress, or incite fear, plays a crucial role in determining the seriousness of the offense.

2 EndCyberBullying.net. (n.d.). What is cyberbullying? Retrieved from https://www.endcyberbullying.net/what-is-cyberbully-
ing Accessed on : March 20, 2024

3 Connections Academy. (n.d.). How bullying has changed. Retrieved from https:/www.connectionsacademy.
com/support/resources/article/how-bullying-has-changed/ Accessed on : March 20, 2024

ICIIM National Human Rights Commission Nepal



Spreading Rumors or False Information: Cyberbullies may intentionally spread rumors,
lies, or false information about the victim online, with the intent to damage their reputation
or relationships.

Sharing Embarrassing or Intimate Content: Cyberbullying can involve sharing
embarrassing or intimate photos, videos, or personal information about the victim without
their consent.

Impersonation or Identity Theft: Cyberbullies may create fake online profiles or accounts
impersonating the victim and posting harmful or defamatory content under their identity.

Exclusion or Ostracism: Cyberbullying can involve intentionally excluding or ostracizing
the victim from online groups, activities, or social circles.

Cyberstalking: In some cases, cyberbullying can escalate to cyberstalking, where the
perpetrator continuously harasses, intimidates, or threatens the victim online, often with
the intent to cause fear or distress.

Cyberbullying can occur across various online platforms and digital environments, including:

a.

Social Media Sites (e.g., Facebook, Twitter, Instagram, and TikTok): Social media
platforms have become breeding grounds for cyberbullying due to their widespread use
and the ease with which users can interact, share content, and communicate with others.
Cyberbullies may target individuals on these platforms through direct messages, comments,
or by creating dedicated pages or groups to harass and humiliate their victims. Examples
include posting hurtful or embarrassing comments on someone's photos or posts, spreading
rumors or false information, or excluding individuals from online social circles.

Online Gaming Communities: Online gaming communities, particularly those involving
multiplayer games, can be hotbeds for cyberbullying. Perpetrators may use in-game chat
functions, voice channels, or messaging systems to verbally harass, threaten, or intimidate
other players. Cyberbullying in gaming can also take the form of intentional sabotage*,
griefing’ (deliberate harassment within the game environment), or exclusion from gaming
groups or communities.

Messaging Apps (e.g., WhatsApp, Snapchat, Discord): Messaging apps have become
ubiquitous in modern communication, and they can also serve as platforms for cyberbullying.
Cyberbullies may use these apps to send harmful, threatening, or abusive messages directly
to their victims, share embarrassing or intimate content without consent, or create group
chats dedicated to harassing or ostracizing individuals.

Email and Instant Messaging: Email and instant messaging services have long been
used for cyberbullying activities. Perpetrators may send harassing or threatening emails

Intentional sabotage in the context of gaming refers to the deliberate actions taken by one player to undermine or disrupt the
gameplay experience of another player or group of players.

"Griefing" in the context of gaming refers to the intentional disruption or harassment of other players within a multiplayer game
environment.
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or instant messages to their victims, forwarding or sharing private or sensitive information
without consent, or bombarding individuals with unwanted and abusive messages.

e. Online Forums and Discussion Boards: Online forums and discussion boards centered
on specific topics or interests can become breeding grounds for cyberbullying. Cyberbullies
may target individuals on these platforms by posting derogatory or hurtful comments,
spreading rumors or false information, or coordinating group attacks against specific users.

f. Website Comments Sections: The comments sections of websites, blogs, or online news
articles can also be exploited by cyberbullies. Perpetrators may leave abusive, threatening,
or defamatory comments directed at individuals or groups, often leveraging the anonymity
provided by these platforms to engage in harassment without consequence.

Unlike traditional forms of bullying, which are often confined to physical locations, cyberbullying
can follow victims wherever they go, as long as they have access to digital devices and the internet.
This pervasive nature of cyberbullying can lead to a persistent and inescapable environment of
harassment and victimization.

Examples of Cyberbullying:

a) A group of classmates creating a social media page dedicated to mocking and ridiculing a
fellow student based on their appearance or personal traits.

b)  An ex-partner sharing intimate photos or videos of their former partner online without
consent, in an act of revenge or humiliation.

c) A group of online gamers repeatedly targeting and harassing another player with verbal
abuse, threats, and exclusion from the gaming community.

d)  An individual impersonating a classmate or colleague online, creating fake accounts or
profiles, and posting defamatory or harmful content under their identity.

e) A group of individuals coordinating a campaign of harassment and cyberbullying against
a public figure, celebrity, or online influencer, flooding them with abusive messages and
threats.

The consequences of cyberbullying on victims can be severe and far-reaching, affecting their
mental health, emotional well-being, and overall quality of life. Victims often experience a range
of psychological and emotional distress, including anxiety, depression, low self-esteem, and social
isolation. In extreme cases, cyberbullying has been linked to self-harm and suicidal ideation,
underscoring the gravity of this issue. Furthermore, cyberbullying can have a profound impact on
victims' academic or professional performance, as the constant harassment and stress can impede
their ability to concentrate and engage in productive activities. The fear and anxiety associated
with cyberbullying can also lead to avoidance behaviors, where victims withdraw from social
interactions and online activities, further exacerbating their isolation and limiting their personal
and professional growth.
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Impact of cyberbullying on victims, covering psychological, emotional, academic/professional,
and social dimensions:

1.

Psychological and Emotional Impact:

Cyberbullying can have a profound psychological and emotional toll on victims, leaving them
vulnerable and distressed. The following are some of the most common effects observed:

a.

Anxiety and Depression: Victims of cyberbullying often experience heightened levels
of anxiety and depression. The constant harassment, threats, and humiliation can trigger
feelings of fear, helplessness, and hopelessness, leading to a persistent state of emotional
turmoil. Research has shown that individuals who experience cyberbullying are at a higher
risk of developing clinical anxiety and depressive disorders.

Low Self-Esteem and Confidence: Cyberbullying attacks can directly target an
individual's appearance, personality, or personal characteristics, eroding their self-esteem
and confidence. Victims may internalize the negative comments and criticism, leading to a
diminished sense of self-worth and a distorted self-perception. This can have long-lasting
effects on their overall well-being and ability to form healthy relationships.®

Trauma and Post-Traumatic Stress Disorder (PTSD): In severe cases, cyberbullying
can result in trauma and the development of PTSD. The persistent harassment and fear can
trigger symptoms such as flashbacks, nightmares, hypervigilance’, and a persistent state
of anxiety or emotional distress. Studies have found that victims of cyberbullying exhibit
similar symptoms to those experienced by victims of traditional bullying and other forms
of trauma.®

Self-Harm and Suicidal Ideation: Alarmingly, cyberbullying has been linked to self-
harm and suicidal ideation among victims. The intense emotional pain and hopelessness
caused by cyberbullying can lead some individuals to contemplate or attempt self-harm or
suicide as a means of escape. Several high-profile cases have brought attention to the tragic
consequences of cyberbullying and the need for effective interventions.

2. Academic and Professional Impact:

Cyberbullying can significantly hinder a victim's ability to perform academically or professionally,
leading to potential long-term consequences:

a.

Concentration and Productivity: The constant stress and anxiety associated with
cyberbullying can make it challenging for victims to concentrate on their studies or work.
The mental preoccupation with the harassment can impair their productivity, leading to poor
academic or professional performance. This can result in lower grades, missed deadlines,
or subpar work quality.

Escortell, R., Aparisi, D., Martinez-Monteagudo, M. C., & Delgado, B. (2020). Personality Traits and Aggression as Explanatory
Variables of Cyberbullying in Spanish Preadolescents. International Journal of Environmental Research and Public Health,
17(16), 5705. https://doi.org/10.3390/ijerph17165705 Accessed on : March 20, 2024

Hypervigilance is an intense state of alertness where you're constantly scanning for threats.

TeenTrauma.com. (n.d.). The link between cyberbullying and PTSD. Retrieved from https://teentrauma.com/the-link-between-
cyberbullying-and-ptsd/amp/ Accessed on : March 20, 2024
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b.  Absenteeism and Avoidance: To escape the harassment, some victims may resort to
avoiding school, college, or work environments. This absenteeism can further exacerbate
their academic or professional struggles and contribute to social isolation. In some cases,
victims may even consider dropping out of school or quitting their jobs to escape the
cyberbullying.

c. Career Prospects: In some cases, cyberbullying can have lasting effects on a victim's
career prospects. Damaged self-confidence, gaps in education or employment history, and
potential reputational harm can hinder their ability to secure desired job opportunities or
advance in their chosen fields. Employers may also be hesitant to hire individuals who have
been the target of cyberbullying, fearing potential conflicts or liability issues.

3. Social Impact:

Cyberbullying can have a profound impact on victims' social lives and relationships, leading to
isolation and withdrawal:

a. Social Anxiety and Avoidance: Victims of cyberbullying may develop social anxiety and
a tendency to avoid social situations or online interactions out of fear of further harassment
or ridicule. This avoidance can lead to social isolation and a diminished support system,
exacerbating the emotional distress caused by the cyberbullying.

b. Strained Relationships: Cyberbullying can strain victims' relationships with friends,
family, and peers. The emotional distress and mistrust engendered by the harassment
can make it challenging to maintain healthy connections, leading to further isolation and
loneliness. In some cases, victims may withdraw from their social circles or experience
conflicts within their relationships.

c. Reputational Harm: In some cases, cyberbullying can involve the spreading of rumors,
false information, or compromising content about the victim. This can damage the victim's
reputation and social standing, making it difficult to form new relationships or participate in
social activities. The potential for reputational harm can also have long-term consequences,
affecting future opportunities and relationships.

4. Intersectionality and Compounding Factors:

It is important to recognize that the impact of cyberbullying can be compounded by intersecting
factors such as gender, race, sexual orientation, disability, or socioeconomic status. Individuals
belonging to marginalized or vulnerable groups may face heightened risks and more severe
consequences due to discrimination, prejudice, and lack of support systems.

For example, individuals from minority ethnic or racial groups may experience cyberbullying
that is motivated by hate or bias, exacerbating the emotional and psychological harm. Similarly,
individuals with disabilities or from low-income backgrounds may have limited access to resources
or support networks, making it more challenging to cope with the effects of cyberbullying. It
is crucial to adopt an intersectional approach when addressing cyberbullying, acknowledging
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the unique challenges faced by different groups and tailoring interventions and support systems
accordingly.

I1I. Cyberbullying as a Human Rights Violation:

Cyberbullying constitutes a human rights violation as it infringes upon fundamental rights and
freedoms enshrined in various international human rights instruments and conventions. The United
Nations Human Rights Council has recognized cyberbullying as a serious issue affecting children
globally, with 130 million students, or one in three students aged 13 to 15°, experiencing it.
Cyberbullying violates various human rights, including the right to be free from violence, the right
to health, education, freedom of expression, privacy, and the right to be free from discrimination.
Atits core, cyberbullying undermines the inherent dignity and worth of individuals, violating their
right to be treated with respect and without discrimination.'® It represents a form of psychological
and emotional violence that can inflict severe harm on victims, compromising their mental health,
well-being, and overall quality of life. Cyberbullying often targets individuals based on personal
characteristics such as race, gender, sexual orientation, or disability, perpetuating discrimination
and hate speech, which are explicitly prohibited under international human rights laws.
Furthermore, the persistent harassment and intimidation associated with cyberbullying can violate
victims' right to privacy and create an environment of fear, inhibiting their freedom of expression
and ability to participate fully in online spaces. Ultimately, cyberbullying deprives individuals of
their fundamental rights to education, personal development, and equal opportunities, particularly
when it leads to social isolation, academic or professional setbacks, or long-term psychological
trauma. Recognizing cyberbullying as a human rights violation is crucial in mobilizing legal,
educational, and societal efforts to combat this issue anduphold the principles of human dignity,
non-discrimination, and respect for human rights in the digital age.

Infringement on Human Dignity

] and Privacy

[moact on Cyberbullying as
P a Human Rights Discrimination and Hate Speech
Vulnerable Groups D
Violation

T Freedom of Expression and
Access to Information:

The pervasive and harmful nature of cyberbullying has led to growing recognition of its status
as a human rights violation. The right to dignity, privacy, and freedom from discrimination
are fundamental human rights enshrined in various international treaties and conventions.
Cyberbullying directly infringes upon these rights by subjecting individuals to harassment,
humiliation, and psychological harm, often based on personal characteristics such as race, gender,

9 United Nations Office of the High Commissioner for Human Rights. (2023, September). Cyberbullying and Children [Press
release]. Retrieved from https://www.ohchr.org/en/statements/2023/09/cyberbullying-children Accessed on : March 20, 2024

10 Australian Human Rights Commission. (n.d.). Cyberbullying, human rights and bystanders. Retrieved from https://humanrights.
gov.au/our-work/commission-general/cyberbullying-human-rights-and-bystanders-0 Accessed on : March 20, 2024

National Human Rights Commission Nepal JBEX]




or sexual orientation. Moreover, cyberbullying can also violate the right to freedom of expression
and access to information, as victims may self-censor or withdraw from online spaces out of
fear of further harassment or retaliation. This denial of digital participation not only impedes
individuals' personal growth but also undermines the principles of an open and inclusive digital
society.
Human right Laws and the Instruments:
The Universal Declaration of Human Rights (UDHR):

o Article 1: Recognizes the inherent dignity and equal rights of all human beings.

o Article 3: Affirms the right to life, liberty, and security of person.

o Article 12: Protects against arbitrary interference with privacy.

The International Covenant on Civil and Political Rights (ICCPR):

o Article 17: Prohibits arbitrary or unlawful interference with privacy, family, home,
or correspondence.

o Article 19: Enshrines the right to freedom of expression and access to information.
o Article 26: Guarantees equal protection against discrimination.
The Convention on the Rights of the Child (CRC):

o Article 16: Protects children's right to privacy and prohibits attacks on their honor
and reputation.

o Article 19: Requires measures to protect children from all forms of physical or
mental violence, including cyberbullying.

The Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW):

o Article 5: Calls for the elimination of prejudices and practices based on stereotyped
roles for men and women, which can contribute to cyberbullying.

Regional human rights instruments:

o The European Convention on Human Rights (ECHR) protects the right to privacy
(Article 8) and freedom of expression (Article 10).

o The American Convention on Human Rights (ACHR) enshrines the rights to privacy
(Article 11), freedom of thought and expression (Article 13), and equal protection
(Article 24).

o The African Charter on Human and Peoples' Rights (ACHPR) recognizes the right to
dignity (Article 5) and prohibits discrimination (Article 2).
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These international and regional human rights laws and instruments provide a comprehensive
framework for addressing the human rights violations associated with cyberbullying, emphasizing
the need to protect the dignity, privacy, and equality of all individuals in the digital age.

Likewise:
1. Infringement on Human Dignity and Privacy:

Cyberbullying directly infringes upon the right to human dignity by subjecting individuals to
harassment, humiliation, and psychological harm. The perpetrators often exploit the anonymity
and reach of digital platforms to inflict emotional distress and undermine the victims' sense of self-
worth. This violation of human dignity can have long-lasting consequences on victims' mental
health and overall well-being. Furthermore, cyberbullying can be a violation of an individual's
right to privacy. The non-consensual sharing of private information, images, or personal details
can result in a breach of privacy and expose victims to further harassment and reputational harm.

2. Discrimination and Hate Speech:

Cyberbullying often targets individuals based on personal characteristics such as race, gender,
sexual orientation, or disability. This form of discrimination and hate speech not only violates
the victim's rights but also perpetuates societal prejudices and marginalization. International
human rights laws and conventions, such as the International Convention on the Elimination
of All Forms of Racial Discrimination and the Convention on the Elimination of All Forms
of Discrimination against Women, explicitly prohibit discrimination and hate speech based on
protected characteristics.'!

3. Freedom of Expression and Access to Information:

Cyberbullying can also violate the right to freedom of expression and access to information,
as victims may self-censor or withdraw from online spaces out of fear of further harassment or
retaliation. This denial of digital participation not only impedes individuals' personal growth but
also undermines the principles of an open and inclusive digital society. The right to freedom of
expression and access to information is enshrined in various human rights instruments, including
the Universal Declaration of Human Rights and the International Covenant on Civil and Political
Rights.

4. Impact on Vulnerable Groups:

Cyberbullying can disproportionately affect vulnerable groups, such as children, youth, and
marginalized communities. These groups may have limited access to resources or support
systems, exacerbating the impact of cyberbullying and further entrenching existing inequalities.
The Convention on the Rights of the Child and other international instruments emphasize the need

11 ICERD: Article 1: Defines racial discrimination as any distinction based on race, color, descent, or national or ethnic origin
that hinders the enjoyment of human rights, Article 4: Requires states to criminalize hate speech and racist organizations.
& CEDAW: Article 1: Guarantees women equal rights with men before the law. Various Articles: Address specific areas
where discrimination against women can occur, like political participation and education. (These articles indirectly prohibit
discrimination based on gender, a protected characteristic under CEDAW).
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to protect children and vulnerable groups from all forms of violence, including cyberbullying, and
ensure their rights to education, freedom of expression, and personal development. By recognizing
cyberbullying as a human rights violation, the global community can leverage existing human
rights frameworks and mechanisms to address this issue and hold perpetrators accountable.

IV. Legal and Societal Frameworks:

Addressing cyberbullying requires a multifaceted approach that involves legal, educational, and
societal efforts. While some countries have implemented specific laws or regulations targeting
cyberbullying, others rely on existing laws related to harassment, defamation, or hate speech.
However, the cross-border nature of cyberbullying poses challenges for legal enforcement,
as perpetrators may operate from different jurisdictions, complicating the pursuit of justice.
Educational initiatives play a crucial role in raising awareness about the consequences of
cyberbullying and promoting digital citizenship and online etiquette. Schools, universities, and
workplaces can implement comprehensive policies and programs to educate individuals about
responsible online behavior, cyberbullying prevention, and the importance of respect and empathy
in digital spaces. Additionally, societal efforts are essential in fostering a culture of accountability
and support for victims. Social media platforms and online communities can implement robust
reporting and moderation systems to address instances of cyberbullying promptly. Furthermore,
encouraging bystander intervention and promoting positive online interactions can contribute to
a safer and more inclusive digital environment.

1. Legal Frameworks:

The legal landscape surrounding cyberbullying is complex and varies across jurisdictions. While
some countries have implemented specific laws or regulations targeting cyberbullying, others rely
on existing laws related to harassment, defamation, or hate speech.

A. Cyberbullying-Specific Laws: Several countries, including the United States, Canada,
and Australia, have enacted laws specifically addressing cyberbullying. These laws often
define cyberbullying, outline penalties for perpetrators, and provide guidelines for schools and
organizations to address cyberbullying incidents.

B. Harassment and Defamation Laws: In the absence of cyberbullying-specific laws, many
countries rely on existing laws related to harassment, defamation, or hate speech to address
cyberbullying cases. These laws may cover online harassment, the dissemination of false or
harmful information, and hate speech based on protected characteristics.

C. Cross-Border Challenges: The cross-border nature of cyberbullying poses challenges for
legal enforcement, as perpetrators may operate from different jurisdictions, complicating the
pursuit of justice. International cooperation and harmonization of cyberbullying laws are crucial
to addressing this issue effectively.
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2. Educational Initiatives:

Educational initiatives play a crucial role in raising awareness about the consequences of
cyberbullying and promoting digital citizenship and online etiquette. These initiatives can be
implemented at various levels, including:

A. Schools and Universities: Many educational institutions have implemented comprehensive
policies and programs to educate students about responsible online behavior, cyberbullying
prevention, and the importance of respect and empathy in digital spaces. These initiatives
often involve curriculum-based lessons, workshops, and campaigns to promote positive online
interactions.

B. Workplace Training: Employers and organizations can provide training and resources to
employees on cyberbullying prevention, online etiquette, and professional conduct in digital
environments. These efforts aim to create a safe and respectful online workplace and address
cyberbullying incidents effectively.

C. Community Outreach: Non-profit organizations, government agencies, and community
groups can play a vital role in raising public awareness about cyberbullying through public
education campaigns, workshops, and support services for victims and their families.

3. Societal Efforts:

Addressing cyberbullying requires a collective societal effort to foster a culture of accountability,
empathy, and support for victims. Various stakeholders, including social media platforms, online
communities, and individuals, can contribute to creating a safer and more inclusive digital
environment.

a.Social Media Platform Policies: Social media platforms and online communities can implement
robust reporting and moderation systems to address instances of cyberbullying promptly. These
platforms can also establish clear community guidelines and enforce consequences for users who
engage in cyberbullying or online harassment

b. Bystander Intervention: Encouraging bystander intervention can be a powerful tool in
combating cyberbullying. By empowering individuals to report or intervene in cyberbullying
incidents, a culture of collective responsibility and support can be fostered.

c. Positive Online Interactions: Promoting positive online interactions and digital citizenship can
contribute to creating a safer and more inclusive digital environment. This can involve encouraging
respectful communication, celebrating diversity, and fostering empathy and understanding among
online communities.

V. Cyberbullying in context of Nepal:

Cyberbullying is a growing concern in Nepal, as the country witnesses an increasing number
of internet users and the widespread use of social media platforms. While Nepal has laws in
place to address traditional forms of harassment and bullying, the legal framework to tackle
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cyberbullying specifically is still lacking, leaving victims vulnerable and perpetrators largely
unpunished. According to a report by the INSEC (Informal Sector Service Centre), a significant
number of cyberbullying cases have been reported in Nepal, particularly targeting women,
girls, and members of the LGBTQ+ community. Cyberbullying often takes the form of online
harassment, spreading rumors, sharing private information without consent, and making threats
or intimidating remarks.

Nepal's existing legal framework does not directly address the issue of cyberbullying. The
following laws may be relevant, but they are not specific to cyberbullying:

Electronic Transaction Act, 2008: This act covers offenses related to the misuse
of electronic media, such as hacking and unauthorized access to computer systems.'?
However, it does not explicitly address cyberbullying or online harassment.

Criminal Code 2074 of Nepal (National Criminal Code 2074): This code contains
provisions related to defamation and libel, which could potentially be applied to
cyberbullying cases involving the spread of false or harmful information.

To effectively tackle cyberbullying in Nepal, it is necessary to amend existing laws or introduce
new legislation specifically addressing this issue. Some potential amendments or new laws could

include:

Cyberbullying Act: A dedicated act that defines cyberbullying, outlines the types
of behavior considered cyberbullying, and establishes appropriate penalties for
perpetrators.

Amendments to the Electronic Transaction Act, 2008: Introducing provisions that
specifically address cyberbullying, online harassment, and the dissemination of non-
consensual private information.

Amendments to the Criminal Code: Expanding the provisions related to defamation
and libel to explicitly cover online forms of harassment and cyberbullying.

Mandatory Reporting and Monitoring: Establishing mechanisms for mandatory
reporting of cyberbullying incidents by educational institutions, social media
platforms, and internet service providers, as well as mechanisms for monitoring and
tracking such incidents.

Victim Support and Awareness Programs: Implementing support systems for
victims of cyberbullying, including counseling and legal assistance, as well as
launching awareness campaigns to educate the public, particularly youth, about the
dangers of cyberbullying and the importance of responsible online behavior.

It is crucial for Nepal to recognize the growing threat of cyberbullying and take proactive steps
to address this issue through comprehensive legal reforms, awareness campaigns, and support

12 Corporate Lawyer Nepal. (n.d.). Cyber-related crimes in Nepal. Retrieved from https://corporatelawyernepal.com/cyber-
related-crimes-in-nepal/ Accessed on : March 22, 2024
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systems for victims. By doing so, the country can better protect its citizens, especially the most
vulnerable groups, from the harmful effects of cyberbullying and promote a safer and more
responsible online environment.

VI. Conclusion:

Cyberbullying represents a profound human rights violation in the digital age, undermining
the fundamental principles of dignity, privacy, and freedom from discrimination. Its
pervasive and harmful impact on victims' mental health, emotional well-being, and overall
quality of life demands urgent action from various stakeholders, including policymakers,
educational institutions, and society at large. Addressing this modern-day challenge requires
a comprehensive approach that encompasses legal frameworks, educational initiatives, and
societal efforts. Legal frameworks must be strengthened and harmonized across jurisdictions
to address the cross-border nature of cyberbullying. Robust laws and enforcement mechanisms
are essential to hold perpetrators accountable and deter future instances of online harassment.
However, legal measures alone are insufficient; a multi-pronged approach that involves
educational initiatives and societal efforts is crucial. Educational programs and awareness
campaigns should be implemented at various levels, including schools, universities,
workplaces, and communities. These initiatives should focus on promoting digital literacy,
online etiquette, and respect for human rights in the digital age. By equipping individuals
with the knowledge and skills to navigate the digital world responsibly and empathetically,
we can foster a culture of respect and accountability. Combating cyberbullying as a human
rights violation necessitates a strong legal foundation rooted in international human rights
laws and instruments. The Universal Declaration of Human Rights (UDHR), a cornerstone
of modern human rights law, affirms the inherent dignity and equal rights of all individuals,
principles that are directly violated by cyberbullying. Furthermore, the International Covenant
on Civil and Political Rights (ICCPR) protects against arbitrary interference with privacy and
guarantees freedom of expression, both of which are compromised by online harassment
and the self-censorship it induces. Regionally, instruments like the European Convention on
Human Rights (ECHR) and the American Convention on Human Rights (ACHR) enshrine
similar protections, underscoring the global recognition of these fundamental rights. By
aligning legal frameworks with these established human rights standards, nations can create
a robust legal infrastructure to hold perpetrators accountable and safeguard the rights of
individuals in the digital sphere. Concerted international cooperation and harmonization of
laws will be essential in addressing the cross-border challenges posed by cyberbullying in an
interconnected digital world.

Moreover, societal efforts must involve a collective commitment from all stakeholders,
including social media platforms, online communities, and individuals. Robust reporting and
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moderation systems, bystander intervention, and the promotion of positive online interactions
can create a safer and more inclusive digital environment. Additionally, providing support
and resources for victims of cyberbullying is crucial to mitigating the harmful effects and
promoting healing. Ultimately, the fight against cyberbullying is not merely a technological
or legal battle but a moral and ethical imperative that calls for collective action and a steadfast
commitment to upholding the inherent dignity and rights of every individual in the digital age.
By recognizing cyberbullying as a human rights violation and taking proactive measures to
address it, we can create a more just and equitable digital society that upholds the principles
of human dignity, privacy, and freedom from discrimination.
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The Protection of the Culture and Identity of Human
Right of Indigenous Peoples in this Digital Age

Sujit Kumar Bhujel

Abstract

The digital age has brought unprecedented opportunities for indigenous communities to
preserve and promote their cultural heritage and identities. However, it has also introduced
new challenges in safeguarding their rights and protecting their online presence from
misrepresentation, appropriation, and exploitation. This article explores the human rights of
indigenous peoples in the 21* century, with a particular focus on protecting their culture and
identity online in the context of Nepal. It examines the international legal frameworks and
national policies aimed at recognizing and upholding the rights of indigenous communities,
including their right to self-determination, cultural preservation, and participation in
decision-making processes that affect their lives. The article delves into the unique challenges
faced by indigenous communities in Nepal, such as language barriers, digital divides, and
the risk of cultural erosion, and discusses strategies and best practices for empowering these
communities to navigate the online world while maintaining their cultural integrity. Through
case studies and expert insights, the article highlights successful initiatives and innovative
approaches that have enabled indigenous communities to leverage digital technologies to
preserve, promote, and transmit their cultural heritage to future generations.

Keywords: Indigenous peoples, human rights, cultural preservation, online identity, digital
inclusion, Nepal, self-determination, traditional knowledge, intellectual property rights,
digital empowerment.

I. Introduction

In the digital age, technology has permeated almost every aspect of our lives, transforming the
way we communicate, access information, and interact with the world around us. The internet, in
particular, has become an indispensable tool, enabling instantaneous global connectivity and the
free flow of information across borders. The importance of the digital age cannot be overstated. It
has revolutionized various sectors, including education, healthcare, business, and entertainment,
making them more accessible, efficient, and convenient. The rapid exchange ofideas and knowledge
has fostered innovation, collaboration, and creativity, driving progress and development across
multiple domains. While these advancements have opened up new avenues for cultural preservation
and promotion, they have also introduced unique challenges for indigenous communities around
the world. As the global village becomes increasingly interconnected, the need to protect and
uphold the rights of indigenous peoples, including their cultural identities and traditional ways of
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life, has become a pressing concern. The online realm has the potential to amplify the voices of
indigenous communities, enabling them to share their stories, traditions, and perspectives with a
wider audience. However, it also poses risks of misrepresentation, appropriation, and exploitation
of their cultural heritage and intellectual property. Ensuring that indigenous peoples have control
over their online narratives and digital footprints is crucial for safeguarding their rights, promoting
self-determination, and preserving their rich cultural legacies. The term "indigenous" refers to the
ethnic groups and communities that have ancestral ties to a particular geographical region, often
predating the arrival of colonizers or modern nation-states. Indigenous Peoples are inheritors and
practitioners of unique cultures and ways of relating to people and the environment. They have
retained social, cultural, economic and political characteristics that are distinct from those of
the dominant societies in which they live. Despite their cultural differences, Indigenous Peoples
from around the world share common problems related to the protection of their rights as distinct
peoples!. These communities have rich cultural traditions, languages, and ways of life that have
been passed down through generations. In today's digital age, indigenous communities face the
risk of having their cultural identities diluted, misrepresented, or exploited. The online realm,
while offering opportunities for cultural preservation and promotion, can also be a double-edged
sword. The widespread dissemination of information can lead to the appropriation and misuse
of indigenous cultural elements, such as traditional designs, artwork, or sacred symbols, without
proper consent or attribution. One powerful example of the challenges faced by indigenous
communities in the digital age is the ongoing struggle to protect their traditional knowledge and
intellectual property rights. Many indigenous communities hold a wealth of knowledge about
medicinal plants, sustainable farming practices, and environmental conservation techniques,
which have been developed and preserved over centuries. However, in the digital age, this
knowledge can be easily accessed, commercialized, or even patented by outside entities without
the consent or compensation of the indigenous communities who originated it.

Another significant concern is the representation and portrayal of indigenous cultures online. The
internet has the potential to amplify and perpetuate stereotypes, misrepresentations, and cultural
appropriation, further marginalizing and diminishing the voices and experiences of indigenous
peoples. Ensuring that indigenous communities have control over their own narratives and digital
footprints is crucial for preserving their cultural integrity and promoting self-determination. The
digital age also presents opportunities for indigenous communities to reclaim their narratives,
preserve their traditions, and connect with a global audience. Many indigenous groups have
embraced digital platforms to share their stories, promote their languages, and document their
cultural practices, ensuring their survival and transmission to future generations. The digital age
presents both opportunities and challenges for indigenous communities around the world. While
technology has the potential to preserve and promote their cultural heritage, it also carries risks of
misrepresentation, appropriation, and exploitation. Ensuring that indigenous peoples have control
over their digital narratives and protecting their intellectual property rights are crucial steps
towards safeguarding their cultural identities and promoting self-determination in the digital age.

1 United Nations Department of Economic and Social Affairs. (n.d.). About Indigenous Peoples. Retrieved from https://www.
un.org/development/desa/indigenouspeoples/about-us.html Accessed on 21 march 2024

|3 National Human Rights Commission Nepal



I1. Methodology:

This article primarily utilizes a doctrinal research approach, drawing upon authoritative online
resources, government acts, and policies relevant to the protection of indigenous peoples' cultural
and identity rights in the digital sphere within the context of Nepal. The research extensively
consulted official websites of governmental and non-governmental organizations, as well as
reputable online databases, to analyze existing legal frameworks, guidelines, and initiatives
concerning the human rights of indigenous communities in the online environment. Particular
emphasis was placed on reviewing and interpreting the applicable sections of Nepalese legislation
and policies that address the safeguarding of indigenous cultures and identities in the digital age.
The doctrinal analysis of these web-based and governmental sources facilitated a comprehensive
understanding of the current challenges and opportunities in upholding the rights of indigenous
peoples in the online realm within the Nepalese context.

ITI. Overview of Indigenous Communities in Nepal:

Nepal is a culturally diverse nation, home to numerous indigenous communities, each with its own
distinct language, traditions, and ways of life. These communities, often referred to as Adivasi
Janajati, have played a vital role in shaping Nepal's cultural landscape and contributing to its
rich tapestry of diversity. Despite their significant contributions, many indigenous communities
in Nepal have faced marginalization, discrimination, and challenges in preserving their cultural
identities and traditional practices. The rapid pace of modernization and globalization has further
exacerbated these challenges, making it imperative to address the protection of their rights,
including their right to maintain and transmit their cultural heritage to future generations. The
international community has recognized the importance of protecting and promoting the rights
of indigenous peoples, leading to the development of various legal instruments and frameworks.
These frameworks serve as guiding principles for nations to uphold the rights of indigenous
communities and ensure their participation in decision-making processes that affect their lives.
Adopted by the United Nations General Assembly in 2007, the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP) is a comprehensive instrument that outlines
the individual and collective rights of indigenous peoples. It recognizes their right to self-
determination, their right to practice and revitalize their cultural traditions and customs, and
their right to maintain and protect their traditional knowledge and cultural expressions®. The
International Labor Organization (ILO) Convention No. 169, also known as the Indigenous
and Tribal Peoples Convention, was adopted in 1989. It is a legally binding international treaty
that aims to protect the rights of indigenous and tribal peoples, including their right to maintain
and develop their cultural identities, languages, and social and economic institutions®. In addition
to the UNDRIP and ILO Convention No. 169, other international instruments, such as the

2 United Nations Department of Economic and Social Affairs. (n.d.). Declaration on the Rights of Indigenous Peoples. Re-
trieved from https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
Accessed on 21 march 2024

3 University of British Columbia. (n.d.). ILO Convention 169. Indigenous Foundations. Retrieved from https://indigenousfoun-
dations.arts.ubc.ca/ilo_convention 169/ Accessed on 21 march 2024
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Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights,
and the International Covenant on Economic, Social and Cultural Rights, also enshrine principles
and provisions relevant to the protection of indigenous peoples' rights. Indigenous Peoples of
Nepal are officially described as Indigenous Nationalities. They make up for 35.81 per cent of
the country's total population (approximately 8.5 million out of the 26 million Nepalese). But,
Indigenous People's Organizations claim that their population could be as high as 50 percent
of the country's population®. Despite constituting such a significant portion of the population,
indigenous peoples have been marginalized in terms of language, culture and political as well
economic opportunities throughout the history.

As per the 2011 census, Nepal has 126 castes and ethnic groups speaking as many as 123
languages. And 90 percent of these languages are spoken by Indigenous Peoples. Indigenous
Peoples in Nepal have distinct cultures, languages and belief systems. They live across the
country — the mountains, the hills and the plains. They are in majority in as many as 27 of the total
75 districts. Most of indigenous people live in remote and rural areas and make a living out of
subsistence farming. Nepal is a rich country in terms of language, culture, religion, biodiversity
and socio-cultural diversity. As many as 59 (previously 61) indigenous communities have been
officially and legally recognized by the Nepal government under the National Foundation for
Development of Indigenous Nationalities (NFDIN) Act-2002°. However, in 2010, a high-level
taskforce recommended an additional 22 ethnic and caste groups to be recognized as Indigenous
Nationalities under the purview of the NFDIN Act’. But, the government did not make any
decision about that taskforce's recommendations. Instead, it recently formed a new taskforce for
the same purpose. Some of Nepal's indigenous peoples like Rautes’ are nomads while some are
forest dwellers like Chepang *and Bankariya’. Most of them rely on agriculture. Only a few
indigenous peoples are advanced and better off. However, in terms of ethnic identity, language,
religion and culture, all advanced, not-so-advanced and backward indigenous peoples have fallen
victims to discrimination at the hands of the dominant groups. The 2007 Interim Constitution
of Nepal promotes cultural diversity and talks about enhancing skills, knowledge and rights of
indigenous peoples. But, the indigenous peoples in Nepal are waiting to see how these visions
will be realized by the new constitution, which is still in the process of being promulgated through
the second Constituent Assembly'’.

4 Amnesty International. (n.d.). Indigenous Peoples. Retrieved from https://www.amnesty.org/en/what-we-do/indigenous-
peoples/ Accessed on 21 march 2024

5 Minority Rights Group International. (n.d.). Nepal. Retrieved from https://minorityrights.org/country/nepal/
Indigenous Television. (n.d.). Episode 30. Indigenous Voice. Retrieved from https://www.indigenoustelevision.com/indigenous-
voice/episode/30 Accessed on 21 march 2024

7 The Raute people are a nomadic tribe in Nepal known for their unique way of life as hunter-gatherers. They describe themselves
as "kings of the forest" and live a traditional lifestyle that involves hunting monkeys, manufacturing hand-carved tools, and
exchanging these products for food with surrounding villages.

8 The Chepang people are a Tibeto-Burman ethnic group from the rugged ridges of the Mahabharat mountain range in Nepal
The Bankariya people are a small indigenous group living in an isolated region of the Makwanpur District in central Nepal

10 Indigenous Voice. (n.d.). Indigenous Peoples of Nepal. Retrieved from https://english.indigenousvoice.com/indigenous-
peoples-of-nepal Accessed on 21 march 2024
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IV. History of Discrimination :

The indigenous peoples of Nepal have endured centuries of political oppression, economic
exploitation, and cultural and social discrimination. Since the latter part of the 18th century, with
the establishment of modern Nepal by Prithvi Narayan Shah, the king of Gorkha, indigenous
communities have suffered under discriminatory policies and actions imposed by the state. In
the pursuit of consolidating small states and principalities, indigenous peoples not only lost
their ancestral lands and territories but also their traditional systems of self-governance, which
were characterized by participation, consensus, fairness, and inclusivity. These communities
were subjected to inhumane treatment, with their political and social institutions systematically
dismantled and replaced by a highly centralized governance structure dominated by the ruling
elite from the hill high castes. Indigenous peoples were systematically disempowered and coerced
into adopting the customs and cultural norms of the dominant Hindu caste, which were foreign
to their own traditions. In 1854, Janga Bahadur Rana enacted the "Muluki Ain" or country
code, which enshrined the principles of the Hindu religion and reinforced caste hierarchy. This
code institutionalized the political supremacy of Hindu castes such as Brahmin, Chhetri, and
Thakuri over the indigenous majority, relegating them to inferior status. Indigenous peoples
were categorized as either non-enslavable or enslavable alcohol-drinkers, further marginalizing
them and compelling them to serve the ruling class. Despite not adhering to the Hindu caste
system, Christians and Muslims were also relegated to the lowest rungs of the social hierarchy
under the Muluki Ain, exacerbating their social exclusion. The implementation of this code for
over a century has fundamentally altered the social and cultural fabric of Nepal, perpetuating the
ongoing deprivation and marginalization experienced by indigenous peoples. Nepal remained
a theocratic Hindu state until May 2006, further entrenching the systemic discrimination and
historical injustices endured by its indigenous communities.

V. National Policies and Initiatives in Nepal:

Nepal has taken steps to recognize and uphold the rights of its indigenous communities, both
through its constitutional framework and various government initiatives and programs. Nepal
voted Yes to the UN Declaration on the rights of Indigenous Peoples (UNDRIP) at the UN General
Assembly on September 13, 2007. Also, Nepal ratified the primary international legal instrument
the Convention on Indigenous and Tribal Peoples of the International Labour Organization (ILO,
Convention no 169) on August 22, 2006 and deposited it at the ILO, Geneva on September 14,
2007 and it came into effect since September 14, 2008. Nepal is one of the 20 countries (and
the only one in Asia) to have ratified the Convention. However, the provisions laid down in the
Convention and Declaration are yet to be internalized into Nepal's national laws, plans and polices
with regards to asserting the Indigenous Peoples' rights. Currently, Nepal has a law related to
indigenous nationalities since 2002. And, in recent years, there has been increased recognition of
the multi-ethnic, multi-religious, multi-lingual and multi-cultural character of Nepali society and
the need for respecting this diversity for political stability and social progress. Similarly, there also
have been revisions in Civil Service Act of 2007 which include the provision to reserve 45 percent
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of vacant posts to IPs (27 percent), women (33 percent), Madhesis (22 percent), Dalits (9 percent),
disabled people (5 percent) and those from ‘backward' regions (4 percent). It is regarded to be a
remarkable step to making state-employment opportunities open to historically excluded groups,
including Indigenous Peoples and making governance more inclusive. Likewise, in line with the
provision of 1990 Constitution and to the later Interim Constitution 2007, the National Planning
Commission, especially from its ninth five-year plan initiated the socio-economic development
program targeting IPs. In the Ninth five-year Plan (1992- 1997), the Nepal government fully
recognized the presence of indigenous nationalities. Subsequent plans the government included
increasing commitments for their development and uplift''. In 1999, Local Self-Government Act
made special quota provisions for indigenous people in elected local bodies. Representation of
indigenous peoples in local bodies was significantly higher (29 percent) in comparison to other
sectors (but local bodies were suspended in 2002). In 2002, the National Foundation for the
Development of Indigenous Nationalities (NFDIN) was established. NFDIN is an autonomous,
a sole governmental body whose aim is to develop and empower the Indigenous Nationalities, in
close co-operation with District Development Committees (DDCs), but has been defunct since
20022, The Constitution of Nepal, promulgated in 2015, recognizes the multi-ethnic, multi-
lingual, and multi-cultural nature of the nation. It enshrines the right of indigenous communities
to participate in state structures and decision-making processes, as well as their right to preserve
and promote their languages, scripts, cultures, and social practices. Additionally, Nepal has
adopted various laws and policies aimed at protecting the rights of indigenous communities, such
as the National Foundation for Development of Indigenous Nationalities Act, the Local Self-
Governance Act, and the National Trust for Nature Conservation Act.

VI. International Human Rights Instruments for the Protection of Indigenous
Peoples' Identity and Culture:

The International Labour Organization (ILO) Indigenous and Tribal Peoples Convention, 1989
(No. 169) is a crucial instrument that recognizes the rights of indigenous and tribal peoples to
exercise control over their institutions, ways of life, and economic development. This convention
acknowledges the aspirations of these communities to maintain and develop their distinct
identities, languages, and religious practices within the framework of the states where they reside.

The ILO Convention No. 169 aims to promote the rights of indigenous and tribal peoples to
preserve and perpetuate their cultural traditions, customs, and institutions. It emphasizes the
importance of respecting their social and cultural values, traditional practices, and customary laws.
The convention also recognizes the right of these communities to participate in the formulation
and implementation of policies and programs that may affect them.

Furthermore, the convention calls upon governments to take measures to protect the rights of
indigenous and tribal peoples to their lands and natural resources, which are often inextricably
linked to their cultural identities and traditional ways of life. It encourages the adoption of

11 Ibid
12 Ibid
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measures to facilitate the development of these communities' economic activities, including their
traditional and related activities, while respecting their cultural and spiritual values.

The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), adopted in
2007, is a comprehensive instrument that addresses a wide range of rights for indigenous peoples
worldwide. This declaration emphasizes the right of indigenous peoples to self-determination,
which includes their right to freely determine their political status and pursue their economic,
social, and cultural development.

Regarding the protection of cultural identity and traditions, UNDRIP affirms the right of
indigenous peoples to maintain, control, protect, and develop their cultural heritage, traditional
knowledge, and traditional cultural expressions. It recognizes their right to practice and revitalize
their cultural traditions and customs, including the right to maintain, protect, and develop their
indigenous languages.

The declaration acknowledges the right of indigenous peoples to establish and control their
educational systems and media, ensuring that their histories, languages, and cultures are reflected
and promoted. It also affirms their right to maintain, protect, and develop their distinctive spiritual
and religious traditions, customs, and ceremonies.

UNDRIP emphasizes the importance of protecting the rights of indigenous peoples over their
lands, territories, and resources, which are essential for their cultural survival and the continuation
of their traditional practices. It calls for effective measures to prevent and redress actions that
deprive indigenous peoples of their integrity as distinct peoples or their cultural values and ethnic
identities.

Both the ILO Convention No. 169 and UNDRIP recognize the rights of indigenous peoples to
maintain, protect, and develop their distinct cultural identities, languages, traditions, and ways
of life. These instruments aim to promote and safeguard the rich cultural diversity of indigenous
communities worldwide while ensuring their active participation and self-determination in matters
that concern them.

VII. Indigenous Peoples movement for International solidarity:

In 1993, the United Nations declared it the International Year for the World's Indigenous Peoples.
In response, the government set up a committee chaired by the Prime Minister, but it didn't do
anything to recognize Indigenous Peoples during that year. This happened again when they
declared a Decade for Indigenous Peoples. Another committee was formed, this time chaired by
the Minister for Education and Culture, but it also didn't take any action. However, the Indigenous
Peoples themselves formed their own committee and organized various events across the country
during the Indigenous People's Year and Decade, as well as afterward. They also celebrate
Indigenous People's Day every year on August 9th with programs and rallies. Groups like the
Nepal Federation of Indigenous Nationalities (NEFIN), National Indigenous Women Federation
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(NIWF), NGO-Federation of Nepalese Indigenous Nationalities (NGO-FoNIN), Federation of
Nepalese Indigenous Journalists (FoNIJ), and others have been instrumental in organizing these
activities. In 2008, the UN Special Rapporteur on indigenous peoples' rights visited Nepal to
assess the situation. His report in 2009 highlighted issues such as forced displacement, lack of
access to justice, political exclusion, economic and educational disparities, and threats to their
cultures and languages. He urged the government to protect their rights within a multicultural
framework. Similarly, in 2015, the Chairperson of the UN Committee on the Elimination of Racial
Discrimination (CERD), Francisco Cali Tzay, visited Nepal to address ongoing issues. Some facts
about Nepalese Indigenous Peoples include that they make up about 35.81% of the population
(possibly even more), a significant portion of their ancestral land is occupied by protected areas,
and they face challenges like trafficking, school dropout rates, migration for work, and being
disproportionately affected by conflict and imprisonment.

VIII. Challenges Faced by Indigenous Communities in Nepal:

Despite the legal frameworks and initiatives in place, indigenous communities in Nepal continue
to face various challenges in preserving their cultures, identities, and traditional ways of life,
particularly in the digital realm.

a. Language Barriers and Digital Divides:

One of the significant challenges faced by indigenous communities in Nepal is the language
barrier. Many indigenous languages lack written scripts or standardized orthographies, making
it difficult to create digital content and resources in these languages. This lack of written
representation hampers the development of educational materials, online resources, and
digital tools that could benefit these communities. Without adequate representation in digital
spaces, indigenous languages risk being marginalized and facing extinction. Moreover, the
digital divide exacerbates these challenges. Limited access to technology and the internet,
especially in remote and rural areas where many indigenous communities reside, further
isolates these groups from the benefits of digital connectivity. The lack of infrastructure, such
as reliable internet connections and access to devices, restricts their ability to engage with
online platforms, educational resources, and communication tools. For instance, the Chepang
community, residing in the rugged terrains of the Mahabharata mountain range in Nepal, faces
language barriers and digital divides. The Chepang language, which lacks a standardized
script, struggles to be represented in digital content and educational materials. This limitation
hinders the community's access to online resources and digital tools that could enhance their
education, preserve their cultural heritage, and facilitate communication within and outside
their community. Additionally, the remote location of many Chepang villages contributes to
the digital divide they experience. Limited infrastructure and access to technology impede
their ability to benefit from online learning platforms, telemedicine services, and e-commerce
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opportunities. Addressing these language barriers and digital divides is crucial to ensuring the
inclusion and empowerment of indigenous communities like the Chepang in the digital age,
promoting cultural preservation, knowledge sharing, and socio-economic development.

b. Threats to Cultural Preservation and Transmission:

The rapid pace of globalization and the influence of mainstream cultures pose a significant threat
to the preservation and transmission of indigenous cultures and traditional knowledge. Many
indigenous communities worldwide face challenges in maintaining their cultural practices,
languages, and oral traditions, which are fundamental components of their identities and ways of
life. The encroachment of dominant cultures, economic pressures, environmental changes, and
social transformations contribute to the erosion of indigenous heritage and knowledge systems.
For instance, the Chepang people in Nepal encounter threats to their cultural preservation and
transmission due to external influences and modernization. The Chepang community's traditional
practices, languages, and oral traditions are at risk of being diluted or lost as globalization impacts
their way of life. The introduction of mainstream cultures, changes in land use patterns, and
limited access to resources pose challenges to the continuity of Chepang heritage. Moreover,
economic pressures and social transformations further exacerbate these threats by altering
traditional livelihoods and community structures. The struggle to maintain cultural practices,
languages, and oral traditions among the Chepang people reflects a broader issue faced by many
indigenous communities globally as they navigate the complexities of preserving their heritage
in a rapidly changing world. Addressing these threats requires concerted efforts to safeguard
indigenous cultures, promote linguistic diversity, and support the transmission of traditional
knowledge across generations

c. Intellectual Property Rights and Traditional Knowledge Protection:

The protection of traditional knowledge and intellectual property rights associated with indigenous
cultures is a critical issue that indigenous communities face globally. There is a significant risk
of misappropriation and exploitation of indigenous cultural expressions, traditional designs, and
traditional knowledge by third parties, often without proper acknowledgment or fair compensation
for the indigenous communities. This poses a threat to the cultural integrity, economic interests, and
self-determination of indigenous peoples. For example, the Chepang community in Nepal, known
for their unique cultural heritage and traditional knowledge, faces challenges in safeguarding their
intellectual property rights. The rich traditional practices, medicinal knowledge, and craftsmanship
of the Chepang people are vulnerable to exploitation by external entities seeking to commercialize
or profit from their heritage without due recognition or benefit-sharing agreements with the
community. In instances where bioprospecting occurs, such as the search for valuable products
derived from natural resources like medicinal plants used by indigenous communities, there is a
risk of unauthorized patenting and commercialization that excludes the rightful custodians of this
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knowledge. Without adequate legal frameworks and mechanisms to protect traditional knowledge
and ensure that indigenous communities benefit from its use, there is a real danger of exploitation
and cultural appropriation

IX. Protecting Indigenous Cultures and Identities Online

Addressing the challenges faced by indigenous communities in Nepal requires a multifaceted
approach that empowers these communities to navigate the digital realm while preserving their
cultural integrity and identities.

a. Empowering Indigenous Communities through Digital Literacy:

Bridging the digital divide and enhancing digital literacy among indigenous communities is
crucial for their effective participation in the online world. Initiatives that provide access to
technology, training, and capacity-building programs can equip indigenous peoples with the
skills and knowledge necessary to leverage digital tools for cultural preservation, expression,
and advocacy. An exemplary initiative empowering indigenous communities through digital
literacy is the "Digital Natives" program implemented in partnership with the Chepang
community in Nepal. This program focuses on providing digital literacy training, access to
computers, and internet connectivity to Chepang youth and elders. By offering workshops on
basic computer skills, internet usage, and content creation, the program enables community
members to document their cultural heritage, share traditional knowledge, and engage with
online platforms. Through the "Digital Natives" program, Chepang individuals learn how to
create digital content in their native language, develop websites showcasing their cultural
practices, and participate in online forums discussing indigenous rights and environmental
conservation. This initiative not only enhances the digital literacy of the Chepang community
but also empowers them to amplify their voices, preserve their heritage, and connect with
a global audience interested in indigenous cultures. By fostering digital literacy among
indigenous communities like the Chepang through targeted programs and resources, it
becomes possible to bridge the gap between traditional knowledge systems and modern
technologies, enabling indigenous peoples to navigate the digital landscape with confidence,
assert their cultural identities, and advocate for their rights in the digital age.

b. Promoting Online Representation and Self-Expression:

Encouraging and supporting indigenous communities to create and curate their own online content
and platforms is vital for ensuring accurate representation and self-expression. This includes
developing websites, social media channels, and digital repositories where indigenous peoples
can share their stories, traditions, and perspectives in their own voices. An alternative approach to
promoting online representation and self-expression among indigenous communities involves the
establishment of a digital storytelling project known as "Voices of the Ancestors" in collaboration
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with the Bankariya people in Nepal. This initiative focuses on empowering Bankariya elders
and youth to use digital tools such as video recording equipment, editing software, and online
platforms to document their oral histories, cultural practices, and traditional knowledge. Through
the "Voices of the Ancestors" project, Bankariya community members have the opportunity to
create multimedia content that reflects their unique heritage, rituals, and worldview. By sharing
these narratives on dedicated websites, social media platforms, and virtual archives, the Bankariya
people can reclaim their narratives, challenge stereotypes, and foster intergenerational dialogue
within their community. This approach not only promotes online representation but also serves
as a means of cultural preservation, intercultural exchange, and empowerment for the Bankariya
people. By providing them with the tools and platforms to share their stories on their terms, the
"Voices of the Ancestors" project enables the Bankariya community to assert their identities,
amplify their voices, and engage with a broader audience interested in learning about their rich
cultural heritage.

¢. Safeguarding Traditional Knowledge and Intellectual Property:

Protecting the intellectual property rights and traditional knowledge of indigenous communities
is essential for preventing misappropriation and exploitation. This can be achieved through legal
frameworks, protocols, and guidelines that govern the use, access, and sharing of indigenous
cultural expressions and traditional knowledge in the digital realm. Safeguarding traditional
knowledge and intellectual property of indigenous communities requires a multi-faceted
approach that combines legal protections with community empowerment and awareness.
Establishing legal frameworks that recognize and respect indigenous intellectual property
rights is crucial in preventing unauthorized use and exploitation of traditional knowledge.
These frameworks should include provisions for prior informed consent, benefit-sharing
agreements, and mechanisms for resolving disputes related to intellectual property. Protocols
and guidelines play a vital role in outlining best practices for the documentation, protection,
and transmission of traditional knowledge within indigenous communities. By establishing
clear protocols for accessing and sharing cultural expressions and traditional knowledge,
indigenous peoples can maintain control over their heritage and ensure that their intellectual
property rights are respected in the digital domain. In the digital realm, where information
can be easily disseminated and appropriated, it is imperative to implement measures that
protect indigenous cultural expressions from misuse and distortion. By promoting awareness
about the value of traditional knowledge and the importance of preserving indigenous
intellectual property rights, communities can assert their sovereignty over their heritage and
contribute to the sustainable management of their cultural resources. Overall, safeguarding
traditional knowledge and intellectual property requires a collaborative effort involving
indigenous communities, governments, legal experts, and stakeholders to develop inclusive
and effective mechanisms that uphold the rights and interests of indigenous peoples in the
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digital age. Through proactive measures and respectful engagement, it is possible to create

a more equitable and culturally sensitive framework for protecting indigenous intellectual
property and traditional knowledge.

X. Conclusion and Recommendations:

Protecting the human rights of indigenous peoples in the digital age requires a multifaceted
approach that addresses the unique challenges they face while empowering them to leverage
the opportunities presented by digital technologies. Governments and international organizations
should continue to strengthen legal and policy frameworks that recognize and uphold the rights
of indigenous peoples, including their right to self-determination, cultural preservation, and
participation in decision-making processes related to their lives and territories. Creating inclusive
digital ecosystems that cater to the needs and perspectives of indigenous communities is crucial.
This includes addressing language barriers, bridging digital divides, and promoting digital
literacy and skills development among indigenous peoples. Fostering cross-cultural dialogue and
understanding between indigenous and non-indigenous communities is essential for promoting
respect, appreciation, and cooperation. Educational initiatives, cultural exchange programs,
and inclusive online platforms can facilitate this process, contributing to the preservation and
celebration of diverse cultural identities. By addressing these recommendations and embracing a
collaborative and inclusive approach, we can ensure that the human rights of indigenous peoples
are upheld in the digital age, safeguarding their cultural heritage, identities, and traditional ways
of life for generations to come.
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Navigating Legal Realms: Justiciability of Economic,
Social and Cultural Rights (ESCR) in Nepal

Hrithik Yadav

Abstract

This research paper examines the quest of justiciability of Economic, Social, and Cultural
Rights (ESCRs) emphasizing that these are justiciable and enforceable rights as good as the
civil and political rights. The author makes critical appraisal of the Karel Vasak's generation
theory, which places ESCRs as second-generation rights, contending that this classification
undermines their importance and enforceability. Drawing on international human rights
instruments and Nepal's constitutional provisions, the paper demonstrates that ESCRs are not
only justiciable but also fundamental rights that are integral to the realization of human dignity.
In order to assess the Nepal's, position in regard to ESCR, it examines Nepal's progressive
constitutional framework, which incorporates ESCRs as enforceable rights, contrasting this
with the approach in neighboring countries where such rights are often relegated to directive
principles. Furthermore, the paper analyzes judicial trends in Nepal, showcasing the Supreme
Court's proactive approach in adjudicating ESCR-related cases and enforcing these rights.
Despite these advancements, the paper identifies potential challenges in the implementation
of ESCRs in Nepal, including the lack of increased budgetary resources, non-implementation
of court judgments, and the government's slow progress in establishing implementation
mechanisms. It conclusively argues that while Nepal's legal framework provides a strong
foundation for ESCRs, there is a need for greater action and implementation to ensure the
effective realization of these rights.

Keywords: Human Rights, Justiciability, Generations, ESCR, Nepal, Constitution

Introduction of Human Rights

Human rights are those rights which belong to an individual as a consequence of being human'.
Human Rights are natural rights that nature has given to all human beings and are inseparable,
undividable and inalienable from human beings. They are vital, necessary and indispensable to
a modern society, which without them would be unable to function and cannot be developed. In
another term, human rights are the claims of the individuals for such conditions as are essential
for the fullest realization of the innate characteristics which nature has bestowed him/her being
a human being.? Human rights are rights inherent to all human beings, whatever our nationality,
place of residence, sex, national or ethnic origin, color, religion, language, or any other status.

Human rights are not granted by anyone but inherited by nature and thus are not the choice of rulers.

Dr. H.O. Agrawal, * Human Rights', Central Law Publication, Prayagraj, 2020, p.2
C. Naseema, * Human Rights Education: Conceptual and Pedagogical Aspects', Kanishka Publishers Naya Delhi, 2002, p.2
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Justice P.N. Bhagawati has rightly pointed out that ‘human rights are as old as human society, for
they derive from person's need to realize his/her essential humanity. They are not ephemeral, not
alterable with time, place and circumstances.”* Human rights are direct progenitor of doctrine of
nature law.* Hence, they are not the products of the philosophical whim or political fashion.

Universal human rights are often expressed and guaranteed by law, in the forms of treaties,
customary international law, general principles and other sources of international law. International
human rights law lays down obligations of Governments to act in certain ways or to refrain
from certain acts, in order to promote and protect human rights and fundamental freedoms of
individuals or groups.

In context of Nepal, human rights means rights related to life, liberty, equality and dignity of a
person provided by the Constitution and other prevailing laws and this term also includes the
rights contained in the international treaties regarding human rights to which Nepal is a party.’
Thus, in our country, human rights refers to the collective whole of national and international
human rights instruments establishing a wide theoretical horizon of human rights in the country.

Karl Vasek's Generation theory and Dichotomy of Human Rights

In November 1977, Karel Vasak, a Czech Jurist, UNESCOs legal advisor and distinguished human
rights scholar, wrote an article for the UNESCO Courier, introducing the idea of three generations
of human rights. The theory gained traction among researchers and practitioners and became part
of the standard vocabulary describing the history and contents of the human rights framework.¢
The tripartite typology of generation theory of human rights created dichotomy of human rights
by categorically presenting:-

a. Civil and Political rights as first generation’

These consists of the human rights provided from Article 3 to Article 21 of the UN
Declaration and the International Covenant on Civil and Political Rights of 1966.
b. Economic, Social and Cultural rights(hereafter, ESCR) as second generation®

The second generation rights consist of Article 22 to Article 27 of the UN Declaration and
the International Covenant of Economic, Social and Cultural Rights of 1966.

3 ‘Justice P.N. Bhagwati Lectures on India's Human Rights Law', Columbia Law School, Story Archive, available at https://www.

law.columbia.edu/news/archive/justice-pn-bhagwati-lectures-indias-human-rights-law, assessed on 20 April 2024

Sushil Deshta & Kiran Deshta, ¢ Fundamental Human Rights', Deep and Deep Publications, New Delhi, 2000, P.1

Section 2(f), National Human Rights Commission Act, 2068(2012)

6 Steven L. B. Jensen, ‘Putting to rest the Three Generations Theory of human rights', Open Global Rights, Novemner 15 2017,
available at https://www.openglobalrights.org/putting-to-rest-the-three-generations-theory-of-human-rights/, assessed on 20th
April 2024

7 The proponents of Karl Vasek's theory supposes that the first generation rights i.e. civil and political rights are the initial
form of natural rights. This rights developed during the English Revolution of the 17th Century and the French and American
Revolution of the 18th Century. The key theme underlying these rights is liberty. These rights largely limit government
interference, and which many claim are compromised at the expense of socioeconomic rights.

8 According to support of Generation Theory, the Second-generation rights began to earn a greater prominence in the twentieth
century, especially post World War II. The rights rely on socialist assumptions and the underlying theme is equality which is
in contrast to first-generation rights and the notion of liberty.
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The third generation human rights include the right to development, the right to
environmental protection, the right to self-determination, the right to peace etc.

c. The collective or solidarity rights as the third generation of rights.’

Several analysts claim that a fourth generation of human rights is emerging, which would include
rights that cannot be included in the third generation, especially in relation to recognize the rights
in the field of digital technologies.!” This consists of right to digital security, right to equally
access computing, right to access to one's own digital data (habeus data) and others.

Unlearning ESCR as Second Generation Right

Mainly, ESCR are rights claims about basic material interests."" ESCR are rights requiring
government intervention and sacrifice, rather than a negative right that implicates government
inaction. They often deal with the allocation and distribution of resources, a power generally
reserved for the legislature.'? These (as recognized in the Universal Declaration of Human Rights,
1948) include the right to social security, the right to work, the right to rest and leisure, the right
to an adequate standard of living, the right to education, and the right to participate in the cultural
life of the community, among others. "

Despite being of equal importance as of the Civil and Political Rights, they have been mistakenly
regarded as "second-generation" rights meaning they are not justiciable and enforceable. The
above illustrated Karl Vasak's theory of vertical division of human rights has surrounded the ESCR
by controversies both of ideological and technical nature.'* There are numerous misconceptions
established out of such division such as ESCR are merely general interest of people, so that
would be impossible for a single individual to assert or enforce them. It is also claimed that ESCR
involve questions of resources allocation and public policy that should not be dealt with by court
as this would imply a huge financial burden for States. 'SJudicial remedies are not possible to
immediately execute the ESCR as they are the concern of progressive realization or futuristic in
nature.

9 The Pundit of Generations Theory believes that the third generation of rights emerged post-1945 and are referred to as solidarity
rights. This is for the simple reason that these rights are concerned with social groups and society on the whole rather than an
individual. They are therefore seen as collective rights. The underlying theme of the third-generation rights is fraternity.

10 Hanna L. Kokhan and others, * Human Rights of the Fourt Generation in a Single Educational Area', Journal of Interdisciplinary
Study, Volume 1, Special Edition, p.58, available at filipe, +G*0D+04-2020+(E).pdf, assessed on 19th April 2024

11 Singh, Sabrina, “Realizing Economic and Social Rights in Nepal: The Impact of a Progressive Constitution and an Experimental
Supreme Court", Harvard Human Rights Journal, Vol.33, 2020, Harvard Law School, p.276

12 Litinski, Rotem, “ Economic Rights: Are they Justiciable, and Should They Be?", American Bar Association, 2019, available
at https://www.americanbar.org/groups/crsj/publications/human_rights magazine home/economic-justice/economic-rights--
are-they-justiciable--and-should-they-be-/, accessed on 5 December 2021

13 Universal Declaration of Human Rights, Articles 22-26.

14 Asbjorn Eide, Caterina Krause and Allan Rosas, © Economic, Social and Cultural Rights', Martinus Nijhoff Publishers, London,
2001, p.5

15 Geeta Pathak Sangroula, ‘Breaking the Generation Theory of Human Rights: Mapping the Scope of Justiciability of Economic,
Social and Cultural Rights with Special Reference to the Constitutional Guarantees in Nepal', Kathmandu School of Law
Review, Volume 3, Special Issue, May 2013, p. 10
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Based on the above justifications, ESCR were pushed to the margins of the international human
rights agenda, on the grounds that they were too vague to be "justiciable". However, Developments
over the past few decades have shown that this is a myth. These obligations have been elaborated
in greater detail by courts, international human rights bodies and other experts, and enshrined in
some way in most countries' constitutions.'® The pro-human right intellectuals and commentator
have objected the Karl Vasak's proposition to be misleading. In this backdrop, the justiciability of
socio-economic rights has been the subject of considerable jurisprudential and political debate all
over the world. For This article shall now delve into the rationale for decoding the problematic
idea of Karl Vasak. The major rationale breaking the regime of wrongly constructed generation
theory of human rights have been precisely elaborated below:-

a. The Preamble of the International Covenant on Economic, Social and Cultural Rights
(ICESCR, 1966) recognizes, inter alia, that economic, social and cultural rights
derive from the "inherent dignity of the human person" and that "the ideal of free
human beings enjoying freedom of fear and want can only be achieved if conditions
are created whereby everyone may enjoy his economic, social and cultural rights,
as well as civil and political rights."!” The Covenant further obligates States to take
steps towards the full realization of these rights. This is sufficient to demolish the
Karl Vasak's theory which attempts to assert that the so-called generation human
rights are only for ‘read and write' or say it, a decorative human rights arrangement.

b. ESCR have become part and parcel of international human rights law, not only at the
universal but also at the regional level. They are contained in the European Social
Charter, in the Additional Protocol to the American Convention on Human Rights in
the Area of ESCR, ASEAN Human Rights Declaration, and in the African Charter
on Human and People's Rights. These regional human rights mechanism provides
more localized, flexible and relative arrangements for realizing the ESCR.

c. Notably, the World Conference on Human Rights, which was held by the United
Nations in Vienna, Austria on 14 to 25 June 1993 has opposed the differences in
between civil and political rights and economic, social and cultural rights in its
deliberation called, the Vienna Declaration and Programme of Action. The declaration
strongly proclaimed that all human rights are universal, indivisible, interdependent
and interrelated'.'® It further stated that the international community must treat
human rights globally in a fair and equal manner, on the same footing, and with
the same emphasis. While the significance of national and regional particularities
and various historical, cultural and religious backgrounds must be borne in mind,
it is the duty of States, regardless of their political, economic and cultural systems,

16 ‘Economic, Social and Cultural Rights Standards, * Note on decoding Justice', Center for Economic and Social Rights, available
at https://cesr.org/sites/default/files/2022/Interrogate 2 - ESCR_Standards.pdf, assessed on 20th April 2024

17 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, New York City

18 Paragraph 5, The Vienna Declaration and Programme of Action, 25 June 1993, Vienna, Austria, available at https://www.ohchr.
org/en/instruments-mechanisms/instruments/vienna-declaration-and-programme-action, assessed on 19th April 2024
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to promote and protect all human rights and fundamental freedoms.!” That is why,
the universality and justiciability of the every so-called types of human rights is
beyond question. The theorization of dividing the rights in an order of rank is
irrational and contrary to the general principles of human rights.

d. The Vasak's categorization of tagging the right to development as third generation
has been misleading as the Declaration on the Right to Development, 1986 has
clearly addressed the right too development as a basic human rights. The declaration
encapsulates that the right to development is an inalienable human right by virtue of
which every human person and all peoples are entitled to participate in, contribute to,
and enjoy economic, social, cultural and political development, in which all human
rights and fundamental freedoms can be fully realized.?’

e. It is to be noted that no human rights are purely negative or positive but
amalgamation of both. Even the enforcement of civil and political rights requires
resource expenditure, and as such, these rights are equally positive. For instance,
the right to a fair trial can only be attained by the maintenance of an expensive
court system. The security management and administration is costly, for example
military expenses, than many ESC related rights. The cost of election, especially for
parliamentary, elections require huge amount of money, may in fact be extremely
expensive, while there are many social issues, for example, preventive measures
against untouchability and all other forms of discrimination can be implemented at
very low cost.”! Therefore, the Vasak's categorization is abruptly misleading the very
truth of progressive notion of human rights.

f. Limburg Principles on the Implementation of the International Covenant on
Economic, Social and Cultural Rights'? states on possibility of realization of ESCR
through effective use of resources available. It has been further advanced by the
‘Maastricht Guidelines' that provides a practical guideline in understanding the
violation of ESCR and the responses required.” Subscribing the fact that as human
rights and fundamental freedoms are indivisible and interdependent, equal attention
and urgent consideration should be given to the implementation, promotion and
protection of both civil and political, and economic, social and cultural rights. Also,

19
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21
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Ibid

Article 1, United Nations Declaration on the Right to Development, 1986, United Nations Millennium Declaration, General
Assembly Resolution No. 55/2

Geeta Pathak Sangroula, ‘Breaking the Generation Theory of Human Rights: Mapping the Scope of Justiciability of Economic,
Social and Cultural Rights with Special Reference to the Constitutional Guarantees in Nepal', Kathmandu School of Law
Review, Volume 3, Special Issue, May 2013, p. 14-15

The Limburg Principles manifest that economic, social and cultural rights are an integral part of international human rights law.
They are the subject of specific treaty obligations in various international instruments, notably the International Covenant on
Economic, Social and Cultural Rights.

Geeta Pathak Sangroula, ‘Breaking the Generation Theory of Human Rights: Mapping the Scope of Justiciability of Economic,
Social and Cultural Rights with Special Reference to the Constitutional Guarantees in Nepal', Kathmandu School of Law
Review, Volume 3, Special Issue, May 2013, p. 19
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Victoria Falls Declaration of Principles for the Promotion of the Human Rights of
Women, 1994 *noted that the noted that the universal human rights are wrongly
perceived as confined to civil and political rights and not extending to economic
and social rights, which may be of more importance to women. Thus, these three
principles provide practical explanation to the justiciability of so-called second
generation human rights as like the civil and political rights.

Committee on Economic, Social and Cultural Rights (CESCR), the treaty body
formed for monitoring and supervision of the provisions of the ICESCR, has
also called for justiciability in case of violation of ESCR at several instances.
% Tt can be found that a good number of articles in the Covenant are capable
of immediate implementation. Following the adoption of optional protocol to
ICESCR, the committee is now endowed with receiving individual complains for
violation of rights granted by the treaty in case of exhaustion of domestic remedies.
2Furthermore, the committee has provided overarching guidance through its
general comments on how to effectively implement ESCR at the national level.
This guidance emphasizes the importance of enacting robust laws and setting up
effective mechanisms for implementation.

The so-called generation theory is nothing more than the result of the politicization
of rights. As the twin human rights covenant was adopted during the time cold war
when the world was suffering ideological polarization in 1966, two covenants were
adopted separately. It can be argued that in case there were not such geo-political
tension in the global landscape, Vasak could not have thought of demarcating the
equally important human rights into several categories. Hereby, it can be claimed
that the division is not based on any logical deduction, rather it is the reflection of
political divide of cold war era.

Navigating ESCR in Nepalese Law

Nepal is a state party to many key human rights treaties. Nepal ratified the ICESCR on 14 May
1991. As State Party, Nepal has the obligation to respect, protect, and fulfill all human rights
enumerated in the treaty. It has to take executive, legislative, judicial, and other measures for
effective implementation of the ICESCR as per Nepal's 1991 Treaty Act that explicitly provides for
the enforcement of a Convention or treaty to which Nepal is a party notwithstanding contravening

24 It has stressed that civil and political rights and economic and social rights are integral and complementary parts of one

coherent system of global human rights.( see paragraph 2)

25

Dr. Katie Boyle, ‘Models of Incorporation and Justiciability for Economic, Social and Cultural Rights', November 2018,

available at cottishhumanrights.com/media/1809/models_of incorporation _escr vfinal nov18.pdf, assessed on 19th April

2024
Article 2 of the optional protocol to ICESCR mentions that Communications may be submitted by or on behalf of individuals

26

or groups of individuals, under the jurisdiction of a State Party, claiming to be victims of a violation of any of the

economic, social and cultural rights set forth in the Covenant by that State Party.
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domestic legal standards.?” It should be therefore clarified that the provisions of ESCR apply as
good as domestic statutes by virtue of our treaty obligation.

ESCR in the Constitution of Nepal

Importantly, both the Interim Constitution of 2007 and the subsequent Constitution of 2015, which
principally rests on the ‘socialism-oriented' philosophy has adopted certain socio-economic rights
as fundamental rights. The new Constitution of Nepal has significantly widened the scope of
human rights protections through strengthening the guarantee of economic, social and cultural
rights (ESCR).?® Designation of these rights as fundamental is a break from previous Nepali
constitutions as well as from constitutions of neighboring jurisdictions like India and Bangladesh,
where many of these rights have the status of Directive Principles of State Policy, intended to
act as a guide to the executive in governing the country but that do not have the same status as
enforceable rights.

According to Hari Phuyal, a justice at Nepal's Supreme Court, "The Constitution of Nepal stands
out as the most progressive constitution in terms of the fulfilment of ESCR".? He adds that
the constitution of Nepal classifies and considers these important ESCR under the chapter of
fundamental rights, all of which are subject to enforceability and justiciability. The constitution
gives the Supreme Court with the power to issue appropriate orders or writs for the enforcement
of fundamental rights.*® This shows the Nepalese constitution has incorporated the ESCR without
any distinction against the conventional-cum-western Euro-centric formalistic psyche pertaining
to non-enforcement of ESCR.

It will be very fascinating to learn that the Constitution directly incorporates wording from the
International Covenant on Economic, Social, and Cultural Rights (ICESCR). For example, the
Constitution mirrors Art. 13(2) (a) of the ICESR, which states that “primary education shall be
compulsory and available free to all," by stating in Art. 31(2) that “every citizen shall have the
right to compulsory and free basic education." The other ESCR incorporated in the Constitution
of Nepal include the right to social justice®', social security®’, clean environment®*, housing®,

27 Section 9 of the Act provides that “in case any provision of a treaty to which the Nepal has become a party following its
ratification, accession, acceptance or approval by the parliament, contradicts with the provisions of current laws, the latter
shall be held invalid to the extent of such contradiction for the purpose of that treaty, and the provisions of the treaty shall
be applicable in that connection as law of Nepal". The Act also provides for domesticating the provisions of international
instruments into national situation.

28 Chapagai, Raju, 'Walk the talk', The Kathmandu Post, Kathmandu, 10 December 2018

29 Phuyal, Hari, 'Economic, Social and Cultural Rights in the Constitution of Nepal', A Treaties on the Constitution of Nepal"
2015, Kathmandu University School of Law, First edition, 2020, p.307

30 Article 47, 133 & 144, Constitution of Nepal

31 Ibid, Article 42

32 Ibid, Article43

33 Ibid, Article 30

34 Ibid, Article 37
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labor®®, language and culture®®, employment’’ as well as rights relating to health®® and food.*
The Nepalese experience of domesticating the ESCR clearly float the message that the ESCR

are enforceable if state is honestly willing to manage its resources for the cause of better and
prosperous human rights.

In accordance with the obligation set forth in Article 47 of the Constitution of Nepal, the Federal
Parliament has made several laws relating to ESCRs. The most significant of these ESCR laws
are as follows:-

a) The Labor Act, 2074

b) The Act Relating to Right to Housing, 2075

¢) The Act Relating to Food and Food Sovereignty, 2075

d) The Compulsory and Free Education Act, 2075

e) The Public Health Service Act, 2075

f) The Consumer Protection Act, 2075

g) The Social Security Act, 2075

h) The Act Relating to Safe Motherhood and Reproductive Health Rights, 2075
1) The Right to Employment Act, 2075

Aside from the aforementioned Acts, the Government has implemented various programs such as
Social Security Scheme, Prime Minister Employment Program, and other programs to achieve the
ESCR guaranteed under Nepal's Constitution.”

Judicial Trends in Favor of ESCR

Though it is stated traditionally that the litigation of ESCR in courts is impossible, the Nepal's
Supreme Court's approach to socio-economic rights adjudication can be characterized as robust
and experimental. The Supreme Court has passed several landmark judgments based on the
international instruments relating ESCR in numerous cases.

For instance, the Constitution of Kingdom of Nepal 1990 had not expressly included the right to
food under fundamental rights, but in the case of mass starvation filed by Madhav Kumar Basnet
and Prakash Mani Sharma* the Supreme Court recognized the state's obligation to provide food

35 Ibid, Article 54

36 Ibid, Article 32

37  Ibid, Article 33

38  Ibid, Article 35

39 Ibid, Article 36

40 Article 47 of the constitution stipulates that the state shall, as required, make legal provisions for implementation of rights
within three years of the commencement of this constitution.

41 Manda, Chandan, ' Prime Minister Employment Programme has so far proved to be a let-down for jobless citizens', The
Kathmandu Post, Kathmandu, 9 August 2020

42 Prakash Mani Sharma et al v. Office of Prime Minister and others, NKP 2067, Volume 1 Decision No. 8540
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supply to its people, and the case opened a whole new avenue for raising the issues of ESC rights.
In both writs, the court has cited the Article 11(1) of ECSR that reads as:-

The states parties to the present covenant recognize the right of everyone to an adequate standard
of living for himself and his family, including adequate food, clothing and housing and to the
continuous improvement of living conditions. The states parties will take appropriate steps
to ensure the realization of this right, recognizing to this effect the essential importance of
international co-operation based on free consent.

Another example is the case of Sudarshan Subedi and Others*, where disability rights public
interest litigation groups brought a claim for social security allowance, housing and effective
implementation of existing laws. The Court issued a mandamus requiring the Government to
provide sustenance allowance to be effective within three months, to designate at least one social
welfare official in every district to be effective within six months and to inform the Supreme Court
on the implementation status within seven months.

The case of Laxmi Devi Dhikta et.al,* described as ‘a milestone in Nepal's jurisprudential
development' for recognizing poor women's right to access abortion, offers a window into
understanding the implementation of socio-economic rights in the Nepali context. In this case the
court referred to Article 10(2), Article 12(1) and Article 12(2) of ICESCR.

Article 10 of ICESCR was specifically referred in this case to give identity to third gender in the
very landmark case of Sunilbabu Panta®. The Court ordered the Government of Nepal to make
the necessary arrangements, including making new laws or amending existing laws, to ensure
that people of different gender identities and sexual orientations could enjoy their rights without
discrimination. The Court further ordered that the new Constitution adopted by the Constituent
Assembly should guarantee non-discrimination on the ground of gender identity and sexual
orientation.

In the case of Kamal Niyol*, the court stressed on realizing the human right to ¢ highest attainable
standard of Physical and Mental health' under ICESCR. The court internalized the provision of
ICESCR by stating that it is the legal and constitutional duty of the government of Nepal as a
party nation to control epidemics and provide treatment services to patients. The court ordered
to make necessary preparedness by managing health professionals and necessary medicine in the
hospitals to cope with the situation of epidemics.

In this way, we can see how the Nepalese court has taken a proactive approach, or demonstrated
judicial activism, in implementing the ESCR concept. The Apex court has rightly realized that
ESCR is important for successful utilization of civil and political rights, it needs appreciations.

43 Sudarshan Subedi and Others v Government of Nepal, NKP 2066, Volume 1, Decision No. 8053
44 Laxmi Dhikta et.al. v. Government of Nepal, NKP 2067, Volume 9, Decision No.8464

45 Sunilbabu Panta v. Nepal Government, NKP 2065, Volume 4, Decision No. 7958

46 Advocate Kamal Niyol v. Nepal Government, NKP 2068, Volume 7, Decision No. 8647
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Concluding Words

Even 70 years after the adoption of historic UDHR, the position ESCR remains controversial.
Commonly referred to as the second generation of human rights, ESCR are regularly assimilated
with the notion of positive rights and thus labeled as too resource incentive and too vague to
be justiciable.*” After South Africa, Nepal is the latest country to question this traditional and
conservative, or Euro-American focused, mindset.

Nepal's constitutional provisions, at least on paper, some of the most progressive and ambitious
in the world. The constitutional recognition of a significant number of ESCRs as human rights,
combined with a timeline to adopt laws necessary to implement them, though is highly appreciated,
nationally and internationally. Likewise, the Supreme Court of Nepal time and again has also
given the verdict in the issue of ESCR.

Schedule 5 and 8 in the constitution indicate the most of the implementation of the ESCR falls
within the jurisdiction of provinces and local level, while policy and budget are largely falls
under the domain of federal government. However, the state's anti-federalism attitude has been
damaging to the constitution's objective in enforcing such rights due to the government's lethargic
attempt to execute federalism principles.

In Nepal, the government has not increased budgetary resources for ESCR implementation. Many
regulations have yet to be implemented, and the implementation mechanisms outlined in the Act
have yet to be established. Likewise, Non-implementation of court judgments continues to be a
major concern for the judiciary, especially when the courts themselves are hesitant to follow their
own rulings.

Having constitutional provisions and other statutory provisions I don't feel hesitate to explore the
reality that, there is no satisfactory practice of ESCR in Nepal. To put in in another way, ESCR
are only limited in the black letters of law and in the verdicts of the court. Laws and verdicts of
the court without the action and social effect is meaningless.

47 Trilsch, Mirja A. (2012), * Justiciability of Economic, Social and Cultural Rights in Domestic Law", University Press, Vol.29,
p.505
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