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T 2098 T ST<IH fqe] FITHT YT UH FIIS 98 HEHRIS T 030 T
Rov¢ T fA@ I favasrd] STAERed GHEH SH A 7Y THNSH ST,
TEIfTHaled T &7 FYEd YT © | 3% GiFd T T GI9E G991 =T
&R HITIEEATE GRI&Td TCTH BN GSHHT A, [0, ITARF SITTH
ST [FTRFT FGHEES THT IFRFT [T9THT THT IR TeTeE Gagql IaH!
U7 | FERfeT, 3Edsad, T, ETIGVH, GISTIedres, @ qal T
Tge, 3TER, WRFFHT, GRENFHIF A M T FNIGH, GIIH TS TG
SIS PRI GHA HTa SR 7766 &8 F=1A1 HAISTH SR [oRIETHTI!
TEHEETHT YUH {7 THD | Il Y THIET THa falebear fadma a7
¥ Gy Gifdarar Sremr THT A GIGTE T SEAT o IS HE 4T
TETHRIG TP &TH1 Goic3 YN S | G99 TERe S3T6RT T ¢%v< T SIRT
TIAHe UG gTAFawF TURRS @I Qo Jaig T4 [a9a9aE S5l
TG T GVEES AR T [HAHT @ Qae® T HEHRIF QAo JRiged
TS G TS TH & | TGd SGHT FIIE ¢ TEHRIAT ATRFBH TP
STPRAlEd THY T STUFR GETIH! [9aE T =] TR & |

& =T : TS ¢R T SRR, SRR, STEHOYH, FaRf=, HeMRI, HEha0

R=

1 9 T TR fafi 999 ¥ S SEre ST GiEREes &Y SIEE
sfUefier ®9H1 T AW AT fogs ¥ Rl A7aRe Fafia fFrt ¥ Saryaes!
AT T | AT Bk T [haHe STareedehl Fuel <@+ T 37 T a1
ST HA ST TS o HEAREerT HESR e [OiTaHT STUe STvaeh ST
a2 TUEES AT HTEIEE T+ I TRISH T | G STl Hes
THIT &I SIAT BIGTH T a1 Do Trqed © v gefad sifaneeor sTshed e
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vt TerRl (Aefie) w1 wYHT =T T HIw wEiEE TS Sed wH T adr
FieRrd T JATHEE RS | A SHRIEE T4 RIS ShHHT S |THI= STETHT HIfRE Sl
Hel SRR TA=dRE YRS T4 Ao steee 9f fisir g1 e |

&k HIHHe SFHQRg R G STeedd STURYd SAfHHR T Tod=deh qeof
foTeEer AMa AfueR Ui | @ IfusRes WiAds ST, o, demia e
o TR fraRer 7 faeg ® fodiy aRftafdear aftarsH o fiy grae g |
A SfIRREE AIER ST, FHAT, A, G A=l S Je =l
STHRA T | Tt 7o Araaee T=iftgd, Tfted T T i Teesil T1fud TR |
e AR HEeYUl e qieh STERA WL JaTTIdeh Siaehl SIfEehreR S
M, & ¥ aigfd Hed 5

T R0%R I =T TeHehl <A1 Ufga Ul hife 2] HHAUG H 030 T 08
1 IO fovaeaTdt SEaTees FHETH AT 13 A48 TS ST, AHTSRated e
TEREHT THS FHUEEE URehl B | 2796 fafid I T dive siemr i< &R wiiaeeers
T TETH DI TEHAY AHH, FE=01, STARH SUEH B oo HeHeees
e AT fawam Tid &R Jeues Taed oAUH U B | FaRied, STedased,
LT, ST, TINISAIS, TR IS T8, STR, T, GRETRHIh
IS A T ANIEH, WUl TGS Tgd SfGH HRUFHT THe SIftmRe fawees 9
T SRR AfIH FoRIETHqU] TEHeETHd WUhl <& Wik | A1 ST FHaHl
Tia fafshaan fagmen I T Hiden Hifidares Sem1 T 7 Gdior T SISAT Tl
WA M A HEHIS TR BT o el Y | 319 0T T gradeehl difadr
TSI HTel FHIETRRI SUIEER WISl TS THEES AT HEHEE IS T+ SEAAEE
st T | f SRvEEer AEITSK TR § R0R0 HE 28 W1 fOvE e HEieTH
TRIMGUehe Tl SUEES STTETEeehl YR&T S, THISeh T AIe SATHehrehn GaTee
THUES Wt Gresieh TIH TrEle T ol | fova e 95e e O ¢Rwe O
S G SUosY TIHeETeh IRl TTEed Jdl JaTg T+ [a9aers A e
o TIEES JaTE T+ i e James T 7RI Yoot Jrged SIS Hesiieho
TTe 3T B | T IS TR ALl 6N 28 <fg ¥R ¥¢ T YUH SHawREEHl
HHA BLeh TRERe SFTETT TS T3S HIFTE ¢R HHhHUIh! Uk, Fa=r01 71e Tueh! o |
JuTehl HGHRl 9 34 Rl SUYRT R, R, 3 AT YT MYURYA & Hall T 3TehiEsh
T AT Yoy T TATEe HaTeh! Yol STHehR! SHaeeTaT AU SToreeTeh! Srers[d
T T THATE TGS g1 Tl T | AHE SATRRE &=HT M T+ HIh T TEH
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ST FEHHEEER JAHS T 2R%¥¢ | SR forgereardt Are stfererrewar=ii syorasres
HHA HhHh WIEH Uk FE=0reh SHHHT S SRREH W& TSHeh 3fh AN el
B HIa SR el HU3d g HUSTE WhRA B |

HIfrE ¢R W IR=F ¢

T 0% ol felreranl st fomal <91 =fi9el gag Il 31 RS HIFHEEH
A €8 3TEIde ol g7 9 I g1 hH <fEdl | JHH HROT TWise Sl AHEeEHT
T TRfaHe PR TR WHAUH HRU A <fauen qfe 9= | a9 T4 fRfame
FHRAT IS FHAST A6 AT W™ (2019-nCoV) 9= oifedl | 31 9™ ga
Telohl g fage Aehed qrafea © for uf fosqa Qe = auan forll ® goa™ 99
HHHTH ITHES T RO aT 31eh af 1 Freeren giafwus 97 1 a1 gegham
g i == 3T rTEfed TERe SR SEm Biedr | A fove W@ 9T 9
R030 I STTERIH! STNGH STCATETR! SATh( TR ST =T SO 71 | el g8 Afe
I g7 JHer fovasardt HemRl (@) TR =mon TRAT | §9 030 BRI ¢
T JHSTE HITS-2% I 9+ A9 g2l | T FReh WEt@erE SARS-CoV-2 STHIEH
TR | T sfherem e fageem Hfoww @ wife 2 @ favaet 7 enfe,
AT, HIEhideh ®IH1 @1 &1fd TR B | FHS HIfHehl o= SAeNTHA, T,
e SCH THA 31 & TATTH S | fIeereardiad 1 hifTe {1 e 0l9¢ |G Hifdeh
TS HIATEHHT 3¢ FUS 39 B 93 TAR Y ST FhHiHd T T ¥R B ¥y TN
3 T SR H AU TS B | TUIGHT R0\w¢ HTS Fifdieh el HIAHH] ¢ @, ¢
TR 4 T 3% T GEhHA e YU © | TIGH TE5hAT e qUHRFE 2] T9R 3 ¥
4, SRl g TR B |

TEMRIA Hehfod deaTemy<l auref guifaa gieed veen @ 30 g8 v g
T | g Sfd g R U for o6 emegert At ufewm T wfes | dideER ufq
fovaaR 219 3R SAfheE JTER YT UH H TR T | TR YUTS HHSIR JUH
TS SUEEAT A4 Fole @R YUl WU favaeh vihenel qees 9f wifde g] =l
HHAUER T @t W | favaen 79 9, a7, 98 T T@hH AEeEat fIive-2% &
Tl | HTEehehl TN, difdeh g0 T ETdehl TXHBEH ST Tl ST TEehl ST
FAEE T A MRl STERASTAN. FITS-R hl TEHHUR R fodt g den g
FEED! STIUHT el Hieh W U FHIHT T8l JuIfad o2 | Tgehyor Jehemd T Adi-ay
fafy gfpara= weRETa grmnfSies faftm enenfia TR o TRu SHareesen ATguSHh
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T A AR ST Tueie Al TemRifaegsdl ek ol | ifees faTee
Weh! T el TN fa Fehehl BT | WIehl SATEH T TTftdenl T qoreaenast T 3/
U B U Hleh ¥B18 AT diiel giqeasienl SR Widehl =ifed foraorene afsad g
IR SRBEHT SIEH FeX T IR0 |
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FINTES-2] TEHTA AfBHl T, Eare Fehaw e WH WEEeE 3Tl @

Hfthehl TRTEH Jo¥l T Teh Hfchalle 7 HRBAT GEShHAT Fad | HEEs THATIHS
MO IRAAT T SR T TE TEHME T THIS [SeTeeeh WeaTare T i
3T HEAWEEE U T TeH STIRIerE T HEATeR e waer foqud @ | ee
feoaren Al T¥eh, e, TR, e, fEudrs e JHd e §H HILTHH
FUAT oW EeT RS STEUH B | TS Teh 2Thi Afha=h Y= FHH T, Akl
3fea afteres 7 T fagst T, 7o %1 1 Ode T8A T GEeio 8 A T
T, BaT T YohIeT STadSTerd T+ TFHT {1 ST SHH 71 9T 81 | T T ATEAToTE
TEHH, HIEHG 1 JE T9H TUhG A STel B a1 TH T HiaeH ¥ HHRE FdflR
g Tfomn BifowH © |

FIRTS-22 I TSHUTGRE i AT FShHHY Fal el © Tl diel Tl & G ufg=m
TR TR 3T Bfed e IUHeE T 1€ | I9EH S Afh sAfhe SR
ATIEUSEEh! TIT T+ TRISH i i+ Feese el 9t gefaa SAfheeos
TSI &, TLETT T FrIRHAT STTTREER @ISt 7T T HEHHUI ThaTs drel SHEHHT
WH TeETE YUETd TET FREE TS |

Teh Afhare 3Tehi ATHAT HITS 2 1 W Jaw U 4-§ foTar oemres fgs o
3 AKX T T8 | WHEFA: Al &A1 ShikHl HIS™ Jo¥ TH 38 feiefa
T TR Q¢ foTa gIEas | FUARHAT SATaCH 9 def oo i gioes | &do
FIE ATKEE ASHEIE TS W el Y T ToH I8 T FH B0 RAH THETT
T | ST Qo 3R Ly o FARf=T aEqaes wHuH B | IR FHOE uH geghA e
qUH B T FH DL B o1 FH B0 B 9 Had g 67 STl STeEoe T o]
T | WA Fd 9 feafied Sfeod g o fafwcren wrwet ot dar =ife 5 1
9 forfwen! Stfewar a1 TRl A1 FHaH HUA 94 914 : o0l g0 | IHafs STEor TeshHu
G FETEET U geA | SO RIS 2] UvETd IRIRG, AIfGs S U g 99s,
SHSTE Jdl HifeHh Tgohd (U Fifve fagd) vfs |
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AT iR A6 Bl | THAT Teh! YT SHTaears e ARl a2l gfgem s |
Tt FIfeTeh! TATER STU=STl g aFfehl YETHeTE hRATHEE Y= | IRl 9eed e
IO ORER & | 79 TRERfE &Y frfaae 9eeRE o Su9s SHe Agead 96X
SEREE foH U Taesd @ e SHER foRiveTs Jm STR TRIgH §a | F SR
e o a1 forrd Tu 9f7 g | R eEe fafi=T Teees STl Taede
AT YU feTaT IRadT ge ey IRede THaa STl TEEs SHoTs. el
e 9 9 | & BRI 9 Siiee foRfaHeR g waee | M aited e
IH IETHEIE g TR | AR, SERA B0 0l eadieedl W Seoed Hidh Tul
TR he e STARAT &R Bk Tod | 91 FR=R &1 afiede g SHamr et
Sifew 1 3o IREdH 579, 9o el AT | AR, TETST &M, SUER STEHT TS
THeh TH S0 | TIHe YheM, SUER STIGHT TN etga! 96 SUERE JehR g7 Tes |
ST WifeAhl Teh YEAME YU 99T JTSTE Heiigeh ®9a1 9 foq T9fe T o ufq
R ST R 9Yeied YUahes MIETEe HTEaHR] SUAR SNUfHes o= e
T | FITTS-2R i WIEHH FEUeE (WRI=e®) R 3 e Te fFrm, ==t o7fe ™
TR B
F)  AREE B HEH T GRIT TR TEHAU T T o a0 gy s &7
FE 1 THIUEE B, U HRA< 3% oA =1 AT URES |I9SN 8l IR
o= foRfavenr TSSHAT a1 WITEEH FHRU TIR HUH Tfedeeee HHd @i M
T+ TaeA | 1 B.1.1.7 Alpha, B.1.351 Beta, B.1.617.2 Delta, P.1 Gamma 7S
T | TTeRel SIEl et Y thieteen RS- 2% i TEghHU FE aieh HRUe € |
T) 9RE= o6 TRT : IR SANRTH TREATHT YU Saee Ufeeal TUH TEehH
o1 WIEEH HRO HESHAY S THH YUERESE FH T EHAH FE g
GIoHSE HRIA< o6 3=t aiid Ufa=q | fFa B.1.427 B.1.429 Epsilon,
B.1.525 Eta, B.1.526 Iota, B.1.617.1 Kappa, B.1.617.3 37fg 7 |

M) ARI= o6 TEHERIT : YR q STARE fafte® guesil Wl 9=
THANEE Lol IRAEE A TToa ™ W=l SIfiTEeha &7 |

TS R T FE a1 Foee® ¢

1 9 I BT SHISRE o S A9 T faToTs Sth ATehl BET0T 9= T TTeeshHics
T IR 1 1 SEE, W1 St W To788% g | IS ¢ o @10 foees safhatan
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TXeh ek T TRl BTHISS Skt T HIiTeR Ui B | Iamed &R o = aRes U
3T LTSS GIOdas S ATl HEE R T €T % famr seas |

TSI : ST, Wi, qHE, WS a1 T T 1S |

I : fod 53 vam & o1 verayvearam WE g, S g, e, i STeEn g,
ATehalle IHT o o1 SISl B o ATeh 9 g, BTl 2ISehl G&, 1T o1 ATehallehl, TETe,
St faferr s a7fe |

Sfewaee : 3R Ffaera TeshiHaeedn seTorferr 3 I e o uft e @ T e
R AfeSHaRE g1 Teo | 0 Sfcade®ddl THIHT Tfgar g1 Taaar qeo qfg=r 9T aH
SUER THS TV el FIaeTdehl S SITHHFHeR STl -5 | TShHITh 0T S|l I
JfaRIETcHeR JUMGTHT SaTel fasiT TR WA TMgfeh 9= Wikl STfeeh Scargehl vl
ST TTEed SIfeade® g1 Teor | STHe 38l IRH [CREEar 11 e Tas | IR
T BT, T2, ToRES HH TH TG a8 9< | T8 Haal AR Sfesdren
T Toge® <o : (R YA T el o1 Yoy Ufch], AT, STheH hossil,
T2, TG THE 3T, 371 IEhHY g, o1 T, ThIGGEHT WA SIH] T Thd=arHl
3TeRIY g oG |

TfeoeiE T W THE YUHREST HWS-2R H HHAUe fom MEl e
TS | gl U, RN, TG THE YUH, SH 91 Jaayvaraeere T
qUHEE, HYHE, R O SAlhew, Sed WHaM, TEYE T gUIH THew, faeeds
SSTHHAT HUHEE, STTIART TR AAfhe®, T, hossile Twe, ferfwan, =
TS YUHRE, TH1 T ARASHHT THE TIeE, OF] v TN THeE, TaeTeHiamad
fafay sirafy gz s RO I gfadiemedes &THAMHT TS YU Fithes TaY=<l &R
SREHHT T TR B |

yfgar qer arEr

FIMTES-¢] VT AR ATET IS ST &R fhfawent fafr qen ufpomeea! staorem i |
SRS BTHT HiESHE TEhAT o TUH TIFEE AT T SATH B 9 ST WIg@sh
YEHHY YUH gD | T SHIOT H U ST Ffae, uf S Qo feq sifard
T S TEIH g7 | TG TS ST o U BET0 5 9 T 18 TS HhH0Teh!
Ih TS Tgae Tfh= | a9 |1 Ufearean ST TR H 9f T fafess g
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ISR TEHAUER qfga T4 HAml fafchean fa T sTovaehdl, STGAR STERHT
T, ATEh <T@l TIET0 qeT Sifaehl TR, fafesm, g afe 7@ i | Fifve
R Ufgem e @Il ¥ SIS we fafue o fge oy difems == fuem
3TH NTAY, (ARATFISAR) | T2 = qAT TSt Teahl TN RS | e afg=man
IRATUFIARSTE Tiiee Wvee faferep EIH1 g T+ TRUH B | 8@ Jued A1 fafiEre
THETO T T hRE T T TANRIORE TITIA] 8 TRIET0 H5Teeh S | IHH
HfREEH! AR EdTe U <A@H THARE TUETI T+ WX Teh MR U/§ H0 T |
74 fafuen @ w1 g0 W& foRe o fafe® gt el Suos S | TfesH S e
Tf=aet o fafy uft Jarew g vuen faftes g1 | @t g fafue ga wdem ™ g
fore o1 faferee Suesy © | Teshurafs Wi o g1 sl (A gfcrierceh &Todn)
T HRA R Tfeael o fafiare qdem g5 S HIfE ¢R l Iee! SXurhl HemRH
TYTEHT YT TRUsH o | ufeet wetufs 7w fafiers dshiva ufeams it 9= g=m ™
TS TRTH B | T ISR THACE (35 LR TR Tl B Ufeo o fafyame
qHd TS TISHT B TEURE EIeoh B | TUeH! e, I, e I e
HEATR! ST, BFIA AT SFITIR fedmere g qa&m fafuss & 7 w1 |
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TSI HIVS-2% H FH1 UM SUER T SINHHD B | ramerg 7 SR T2m
STITEE WSl YUU TS g Tehehl FITAA | I8 UM TEghA Jehemd T =
J HAEEqUl 3UF B | EH, §:@ a1 IRUMHeR fEHee STRRYT SR IO gHEehi Ak
T 3 B ) Jeemm ¥ e T wRd T gee yfte Teeel g9 SIS | agH
TN g IAET 9 B GHAR SR AheE Feshiid g SOl TS T AR A
TS @I U i faemm wares dee, Tresdl SEl STHaREs T g0 ¥ Jaors
TME B 9IS | WA el Y SUERE S TG [IheEars Seaaldhl STERHT
WReFRHEEdT YU fafae SueEEs JE T RS |

WHWUW@&WWWWQ&WlWWW
AfheEdhl THehAT TS T TR Lo foi o7 WA, Wit BHHT Wikl H TRISH
sirafY, S Seen So were fiemie ity fae | fafrcaeese 3faa Te=ma 1
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o Sfrafy g T geT | 31 Wlige S siiufy g T ge | SiiS, T gEAr a1 el
T AT FHASE TAT T god | Hifeel, Tifver sers yam T i s
T, AMRAS TAEEEdRE Ih ®IIes | ThRIHE THENEEAR el &, Teoredl afs
BN ST FEE TS, A THged | e fepaTghel Ga1 bR
TG, TIGH, e I Se] IS | ST HHIST B Ui T gHe gfatad wel
S S YW TG T S A A W A e, 9 Teed R e | aE ueEen
TBIE TSN TRLIHHI GEH HeRGHTHR A T dHl I8l T6s | & HEAH a1 el
Sifeadl HUeH foRTHieEoT e Sfeadrehl STERAT STEaeH ¥ TR favve fafhaess
Seesh TR ATkl T Sacadren SR 1T, Tfesmiiesh, TEs, WSaeR,
Tf=E, TfRhTe ufies Tfersd T T gaaes | HIfTe-2] i STEREH I
SIS SU=ReH Siferent uar SRR, Renfufe, Tefafin, serifem,
ferfe €, o 9t onife T8 uf 1 af siwfy aoe Su=me fag wee sifee
AT B | % HIMTS-2R I TSHHY kel =0T SHeareeenl Arevess ( Hifae
T, TRl JART T BT TEEE) TR fag B | ame wifve-g fowg fawm
U WIEE TSHAT T36 Yo T HSHAT WEao I e Sifeadl U STANT Taah
T | AUSH HIVS-2} forgH @Y oMEHE R ARREE did WIHTH, HHAUH
SITEH 3=7 Teeh! AT SATEAH ATIRUESEER TG TEIHATE HEXGHIS TS TEGH
WY S TR TGS I e SHAeIH HIGUSeEeh! e qe T T4 570 |
TISHT BIGH  Shiffes/sTgeHea, WP T IMEF T S dF forfadea Eves
TINTHT ST B | THATSHH HIESR, TS WIeedHd e HAH 29 | A 3 a9
WIIEEH JEE Teh TRV Bieh HUHRIS T3 fehfwenl @Y STl Afhes Sl A
3Tt TRfEme WY e foImes ST u-eh HHAT Wbl T FoU™H ThRIcHE Afdses
FIMTHSG TI@ TRHRS I SRS FAHRE Wl 89 | SouH < STe8, JH Y
FAEIRE SR S WY T AEMEE ST QUAET T8 99 SRS ¥ g
HIRHT R HIEAT T HITIRITE 28/2¢ T HIehAT I AT SSTUA 59 | Ro\we Hiftieh Uil
T TETHT TUTGHT ¢ S 4R B 3 B9IR 4 TF Yo AT WY JINT TRAMRTH B 94 2
FIE Qo B HET WY UG AEHbh B | TG THRS ¢ T8 AR Tl STHHSATSTE
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e it Fogeie 9§ A T IS e YaTeedl Ugd JaTs Tareed Yol SATavsh
ksl (essential package) T USHA WA FMRAEE FHES T 9= QY S
TREH B | F1Y FfTIHS 7 IS TEeAdl Thels Ao gl T S| T e
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FSSIARE TR U T4 .Beh YaET, TR, HSaS i

7 RESW YA e AR it TU JoH Ao (e SIoMs, “Hhiid SeETiage
(Asymptomatic) =fh U TG gaT THTUH T TGSH Afhe® T TET
HSHT T X T AT wigmedt, SHHeRr qor e T oed =Afe 1
HHHOTShT STGHAT T Teieh Sfthehl st s Haeeh SIfehar THd 3R U+ fEar
TIS FEMRIe FAfamT o smesd T ¥ 9ol adameff qon wHereEers ST
&1fd g1 ga1 g ol gfehue Tid A Mol sifd T Tera ok
AT STRERTS STRT TR HHHUTehR! forere STerem qdem (Foared a9 SHaedd ) el
AMIEUE, 0\ 1 a1 ¢(2) Hl HEAFTIT TH TR a1 Fo qenefior T dem foq
I AT & g1 Afhe GUET aRee T0ET foq ¥ ae Seesa T e
o 1 =g e Efa Wehiia Afheeers sl MAHFAr T STeHTHATeh FXET
TS STEvIeH dehicdeh Y& AaHied &N Hoalod T SJaee T4 9 e=RkA
TR SIRY TRwaAr ol |
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Right to medical care aT TARATIER Frarefl T TTEed Tral-il ghahl THE-EMT TSl A
SRR JHTEE UM BT 59 | T o5 WREATER Tl g 1 TReaer
%% Basic AME SR A= | ¥ 2_¥& A1 Draft YUH fova e Heied i
World Health Organization (WHO) &I Charter T “The right to the enjoyment of
the highest attainable standard of physical and mental health” =1 ¥ WHO ol
Charter I F&eA™l “The enjoyment of the highest attainable standard of health
is one of the fundamental rights of every human being without distinction of race,

religion, political belief, economic or social condition” TR B | TS T&T YU
International covenant on economic social and cultural right -ICESCR,1966 I &RT
{3 1 9 right to health =hl FFI-HT SHATAT YT <=3 | [CESCR 1966 1 €T ¢
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Article 12

1. The States Parties to the present Covenant recognize the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health.

2. The steps to be taken by the States Parties to the present Covenant to achieve the
full realization of this right shall include those necessary for:

(a) The provision for the reduction of the stillbirth-rate and of infant mortality
and for the healthy development of the child;

(b) The improvement of all aspects of environmental and industrial hygiene;

(c) The prevention, treatment and control of epidemic, endemic, occupational
and other diseases;

(d) The creation of conditions which would assure to all medical service and
medical attention in the event of sickness.

ICESCR 1966 I ~UI& U&T ekl S | AU A+ UH, 30y &l THT ] Tl HACSTTIAR
el T IS HIH TE B 9 | AfG Tfrerehl e 7 TI1e AT SfepuT
BT TEH TUSG HITT BN AHE T2kl e BN 9 | IH T & ICESCR H
HRT RR(R) @ Ih A4kl Zeee ARTREFgEe Full realization T+ e SU8RI (31)H0
@ T hfes Epidemic o BY fETHR 7T TUHT THH Prevention (IHATH TH),
Treatment (399K TH) T Control (F&=r1) 7+ T SU8RT (W) A1 Epidemic Hfoushies
TATRhe® faHt TReh! SHROT T Wl YoM T JLEe el U SIaeel T 0+
Sire foushl <fes |

qUIG U&T WU 3l Hew@¥ Convention on the Elimination of all forms of
Discrimination Against Women — CEDAW,1979 & 9 Right to Health T Teaq=IR
HaTehl Tohehl THI-GHT HAEAT TR <=9 | CEDAW I 81T 22(2) (f) T The right to
protection of health and to safety in working conditions including the safeguarding
of the function of reproduction YT B | |l YRS working condition T Afg@EER
WIS safety o TFEFEH e TWH B 99 917 (%) T Afg@@ER Right to

Health / Right to medical Treatment Sl FI-2HT LT R <@ | O R (2)
T JhR S ¢
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Article 12

1. States Parties shall take all appropriate measures to eliminate discrimination
against women in the field of health care in order to ensure, on a basis of equality
of men and women, access to health care services, including those related to

family planning. WFUH S |

g ¥(R) (]) A “To have access to adequate health care facilities, including
information, counseling and services in family planning” MU B |

I e Convention on the Rights of the Child (CRC)1989 I T 3¢ T Convention
on the Right of Persons with Disabilities @l 9T 4 AT U AU MG | a9 Tq@
G-+ Instrument / Covenant 32iq Al sToaeH Tl T Fo@T or] g1
e AR T Hoet @f] g1 ICESCR @ U 9doT w@ed Jaist<rid Seadd
el STARATG A IoadH &ehl ST a19d 74 91U Ae SAfUehR g e

TR TS |
TR G-l Tl WRHHAT STNIRed 7™

gferor iftpeent wfaem T gadetenl Gfgummr Right to Health Care @ Hifos &6
AT <D |

gferor st
Tt SAfthehrehl WfaeeRl &1 9 () T Everyone has the right to have access to:

1. Health care services including health care

2. The state must take reasonable legislative and other measures within its available
resources to achieve the progressive realization of each of the rights.

3. No one may be refused emergency medical treatment Y= STEET YUh <GS |
Ecuador

Ecuador &1 Hfa&=el 9”1 ¥R AT “The state guarantees the right to health it's
promotion and protection through the development of food security the provision
of drinking water and basic sanitation the promotion of a healthy family work and
community environment and the possibility of permanent and uninterrupted access
to health services in conformity with the principles of equity, universality, solidarity,
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quality and efficiency” ¥t Tf&Tor 2If%eh ¥ Ecuador & HfA&m=HT Right to health I
Right to medical care @1 Hifow FHHT THEY T 6 g 8HE enforceable THH
YA T SR |

HRIT HIEH AT SUHR FET IRGTH TS

ST HIGHT AIE SRR HIETI T FFGEHT gk fehrres Teeaqut ftem frafe mafs
g FAEE SNaTH B |

HOIT‘UCI FHglooden] “BH(’)l GRI E‘I%I%TFI aqd ‘-mbeh eeneen] AH KIS JHlAR4en el
e qEtaR g |

Haled sEoagl Afauiied fagra aar MdeHeas STese®el 3 SET=re ]
T e Serfia g |

foragHn A SAfHeRenl FHAT FHIf-4q FHARIGEH AT SRR T, Al
SEAREIECARL IRt IR G

FRAMIE AFSTMSH T ARITF THUH  AToaTioheed e, faem, feam
qresTdIgorehl et T fod Taer |

ftga Ha SRR AR GIHEEE TR Had T sTedehi] SHereel 78] |

3TffeR, STHTfSTeh e Hidhfaeh sTfererrarerell st=riftea weraf-em SeafEd T qu
T 3 HRESH 78] T weie faf=Eism qen SR g 99 |

Hiqu Hifersh TheE HEaTH ST v T FemEses qeiir 5] |

HAAERS HMAHT GUR g THeherl T foug Tom <shAv Tl Tehishd el
T & |

foucenl TrEl 1 TEh SRR, FHAR GISH G, YO A qdl
TG A9E T |
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I —
frreped

TITGeh] HITHehT T 34 HT T Tt gehehl el TRUHI S | Right to health
T BRI I HEequl T Basic (STHRY) B B | T STHEHT 3T Beh LG
3T TS | Right to health HHR g TEIATS, TEX, TH ST T TEARAT T TR
T STufe gafssd Teaie Savas 9 | ICESCR @18 Monitor T Tfdd Committee
on Economic Social and Cultural Rights @ Right to Health @ @IRT 3Taeeh SR 74,
reeeRHT, STy ¥ TR Equipped $TId@erE Extend / Expand TR :-

a) Safe drinking water

b) Adequate sanitation
c¢) Safe food
d) Healthy working environment

¢) Health related education and information

f) Gender equality THA THEY T4 AT FHA FHEY YUH o€ T Ao T Right
T Health &l 8% 9T gT9aS Wl e | Committee on Economic Social &
Cultural Rights el J&T U®e HRTHE-MT T&T YIS ICESCR Tl ZTEREE O]
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ICESCR & 1 R :-

1. Each State Party to the present Covenant undertakes to take steps, individually
and through international assistance and co—operation, especially economic
and technical, to the maximum of its available resources, with a view to
achieving progressively the full realization of the rights recognized in the
present Covenant by all appropriate means, including particualrly the
adoption of legislative measures ¥ © |

IHh UNT R} STTAR HE™-4ehl AT Progressive Realization T4 &I AR T4 9T
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Committee on Economic Social and Cultural Rights & 3Tl General Comment 14,
T The right to the highest alterable standard of health ESC/12/2000/4 Aug 2000 #T
“Health is also a fundamental right and a right whose realization is necessary for the
exercise of other human rights and freedoms 9ehl SR&=5 | GIEt Committee & right
to health &I FHThRI hE=Fehl ST “......The right requires governments to take
measures to develop and complement policies and action plans which will lead to
available and accessible health care for all in the shortest possible time. it requires
them to make available and accessible functioning public health and health care
facilities goods and services and programmes to everyone without discrimination
bl <@ | IH committee & Universal Declarations of Human Rights 1948 I
¥ 4 ( ) BTE 3@ T8 nutrition, housing, access to safe and potable and adequate
sanitation safe and healthy working conditions and a healthy environment FHd@TE
right to health =l STRT Jafeehl EIH SATALTH T WAH G |

AT Right to Health 77 SRIHReEET Y& THEi-d €5 | AFT Sl 34
AT AIEA SATUHNEE TUfq 37 Basic Necessities & S 0% &Il @I Uit
@M 3Mq right to food, right to food =l STHHRSTE TR I AU 74iq Right to
Work, ¥[5 fu=a 9t @ 311 =[7aH §%re 279iq Basic Hygene 371G 3TEwde 169 |
= T URT 28 (2) 9 Right to Life with Dignity 1 Right to Health T €TRT 34 =l
9:3[ch ToTRe Nl IR THET UheTh! Y& Hrf-ad 9 |
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Safeguarding Rights of Indigenous People in
the Face of Climate Change

Dr. Ghana S. Gurung
Arati Khadgi

Abstract

Often referred to as custodians of nature, Indigenous People have been sustainably
managing the ecosystem and conserving biodiversity for centuries. By protecting around
80% of world's biodiversity, they play a critical role in carbon sequestration. While their
contribution to greenhouse gas emissions is minimal due to traditional lifestyles, they
remain on the frontlines in terms of facing the impacts of climate change. As indigenous
settlements are primarily located close to nature, for instance forests and riverbanks, they
are easily exposed to climate change related hazards such as flood, forest fire and acute
water shortages etc. Furthermore, lack of access to information, emerging knowledge,
technology, services, and support networks increases their vulnerability. Climate change
adaptation and mitigation programs should therefore take into consideration voices,
knowledge, needs and expertise of Indigenous People. It is important to ensure that
carbon sequestration and adaptation projects does not hamper the lifestyle/culture and/or
impede rights on the utilization of natural resources of these communities. There have
been efforts at both a global and national level to safeguard the rights of Indigenous
People, however translating commitments and policies into practice is critical. Increased
access to climate finance at the international level; inclusion of Indigenous People while
designing national level plans and policies; improving emerging knowledge and access
to climate resilient technologies, and strict implementation of Free, Prior and Informed
Consent at the local level before execution of climate change projects are essential to
safeguard rights of Indigenous People and improve their resilience to climate change.

Keywords: Indigenous People, Climate Change, Safeguarding rights
1. Background

Climate change has emerged as one of the prominent issues globally over past
few decades. For instance, head of states from nearly 200 countries, and 30,000
participants participated in the recent Conference of Parties (COP) held in Glasgow,
UK, October-November 2021 to find solutions to the climate crisis and with the aim
to keep increasing temperatures under 1.5°C.
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This was the 26™ COP to the United Nations Framework Convention on Climate
Change (UNFCCC)—an international environmental treaty adopted and implemented
by countries all around the world to address the issues of climate change.

The Intergovernmental Panel on Climate Change (IPCC), an international body of
United Nations was established in 1988 by the World Meteorological Organization
(WMO) and United Nations Environment Programme (UNEP) to assess the science
related to climate change. In its various reports, [IPCC has claimed that the main cause
of global warming is the result of massive consumption of fossil fuels (coal, petrol,
diesel etc.); especially during the industrial revolution (1700 to 1800), resulting in the
release of a huge amount of greenhouse gasses into the atmosphere. G20' countries
are found to be primarily responsible for approximately 80% of greenhouse gas
emissions (UNDP & Oxford, 2021). It has been estimated that the earth’s temperature
has increased by approximately 1.0°C above pre-industrial (1850-1900) levels
and will continue to increase, on the current trajectory of development (Hoegh-
Guldberg, 2018). With global warming, temperature minimums are increasing faster
than maximums all over the world; increasing the frequency, intensity, and duration
of extreme events such as typhoons, heat waves etc. Meanwhile precipitation has
decreased in frequency but increased in intensity. As a result, the composition,
structure, and function of the natural ecosystem is changing and humans are facing
loss of lives and property from climate induced hazards such as droughts, landslides,
floods etc.

The nature of vulnerabilities varies across regions and communities over time and
depends on the local physiographic and socio-economic conditions. In terms of
geographical regions, it is anticipated that small islands and high mountain ranges
will face increased vulnerabilities. Meanwhile, at the country level, least to middle
income countries are more likely to be affected by climate change (IPCC, 2018).
Climate change is projected as poverty multiplier that makes poor people poorer. With
increase in temperatures, a statistically significant effect on outmigration is predicted
for agriculture-dependent communities (Hoegh-Guldberg, 2018). This estimation
generates concerns for countries like Nepal, which apart from being mountainous
with a high dependence on agriculture, also has low Human Development Index
(HDI) values at only 0.602, positioning the country at 142 out of 189 countries

1 The Group of Twenty (G20) is the international forum that brings together the world's major
economies. The member countries account for more than 80 percent of world Gross Domestic
Product, 75 percent of global trade and 60 percent of the population of the planet. The member
countries of the G20 are: Argentina, Australia, Brazil, Canada, China, France, Germany, India,
Indonesia, Italy, Japan, Republic of Korea, Mexico, Russia, Saudi Arabia, South Africa, Turkey,
the United Kingdom, the United States, and the European Union.
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(UNDP, 2020). Moreover, Nepal lies in the top 10 countries most affected by climate
change in terms of number of fatalities, number of climate disasters, and loss in
GDP accounted from climate hazards in 2000-2019 (Eckstien, 2021). Being a Least
Developed Country (LDC), Nepal has fewer resources and capacity to mitigate or
adapt to the changing climate. A combination of the above factors makes Nepal
disproportionately affected by climate change compared to other countries. Studies
have shown even within different countries, the magnitude and scale of the impact
is differential, i.e., marginalized people from socially, economically, culturally,
politically, or institutionally vulnerable backgrounds often bear the brunt of the
effects of climate change (Pauchari, et al., 2014). In most parts of the world as well as
in Nepal, Indigenous People have been found to be more vulnerable to the effects of
climate change (ILO, 2017; Allen, 2018; IWGIA, 2014; NEFIN & CEPRID, 2016;
Galloway-McLean, 2009).

2. Indigenous people: one of the most vulnerable groups to climate change

Indigenous nationality is defined as distinct communities having their own mother
tongues, traditional cultures, written and unwritten histories, traditional homeland
and geographical areas, plus egalitarian social structures (NFDIN, 2003). Although
indigenous communities contribute very less to greenhouse gas emissions, they are at
the forefront of being affected by climate due to myriad of reasons. Often, indigenous
people are found to reside in regions and areas close to nature such as forests, wildlife,
riverbanks etc. and have traditional livelihoods ranging from rotational agriculture,
hunting, and gathering, pastoralism, etc. Therefore, they are easily exposed to floods,
forest fires, increased pests and diseases, acute water shortages etc. Furthermore, lack
of access to information, knowledge, technologies, services, and support networks
due to socio-structural inequalities, limit their ability to respond to climate-related
challenges (NEFIN & CEPRID, 2016). This can force the outmigration of Indigenous
Peoples which can consequently lead to loss of traditional, economic, social, and
cultural activities (ILO, 2017), and most importantly, their traditional and spiritual
relationship with natural and cultural landscapes.

In Nepal, the government has legally recognized 59 indigenous groups (NFDIN, 2002)
that cover 35.6% of the population (CBS, 2012). These populations are scattered
across all physiographic zones, but mostly in fragile areas and isolated villages in
the mountain and hill landscape; or the flood prone areas and riverbeds of Terai.
There is much evidence on how communities are frequently facing different impacts
of climate change under changing and extreme weather patterns, impacting both
lives and livelihoods. For instance, in the high Himalayas, water levels are formed
in lakes formed due to the increasing glacial melt; almost 20 lakes are potentially
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dangerous (Sharma, et al., 2006). In 1985, the Glacial Lake Outburst Flood (GLOF)
from Dig Tsho lake caused more than USD 3 million worth of damage and disrupted
the downstream communities of Khumbu for several months (ICIMOD, 2011).
Likewise, many villages in the high mountains are under relocation due to shortage
of water resources.

In some cases, climate change has brought positive impacts such as increased
production of apples in Upper Mustang. Normally, apples take 42 days to ripen in
cold weather but as temperatures continue to rise, apples are maturing faster, at 36
days in Mustang (Baral, Triphatee, & Khadka, 2017). This has increased the income
of farmers and boosted tourism.

Picture 1: Apple Orchard in Yara village where apples did not fruit in mid 1970s

Note : © Ghana S. Gurung/WWF Nepal

At the same time, indigenous settlements in Mustang have also been forced to
migrate from their native villages due to their vulnerability to climate change. In
2010, more than half of the 16 families in Samjung and 22 families in Dhey village
of Upper Mustang migrated downstream and other areas as village springs dried
out, pasture degraded, and staple agriculture products such as wheat, buckwheat and
potatoes failed to grow properly (NEFIN & CEPRID, 2016). For example, shortly
after the COP 26, a deadly avalanche struck Nepal's Mustang district injuring at least
11 people in Kobang village.
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Food security is also a chronic problem,  Ppicture 2: Dhey Villagers settling and
particuaLrly among hill populations and growing apples in Dhey Tsang riverbed
indigenous groups, directly linked to water
scarcity. A study has predicted that the total
water availability in the country will increase |
from the present 176 km’/yr to 178 km’/yr |
in 2030, and then drop to 128 km?/yr by
2100 (Sharma, et al., 2006). This could have
significant consequences for wetlands at =
lower elevations and the plains that depend -
aLrgely on runoff from upstream areas. s
e L e
In southern plain (Terai), the livelihood of = #f = 0 ;
Majhi (fishermen) and Bote (boatmen), Note: © Ghana S. Gurung / WWF Nepal
two of Nepal's highly marginalized
indigenous communities, is at stake
due to drying of rivers and wetlands
coupled with pollution. Not only
their livelihoods, but also their
culture and rituals are at severe risk
of being lost due to climate change.

Picture 3: Fisherman sewing net (used for fishing) in

its poorly constructed sheds near riverbank, Madi.

b |

These are just a few examples; and
the statistical impacts on indigenous
people in terms of numbers affected
(injured/killed/relocated), property
damaged, etc. is yet to be accounted - B S
for. To safeguard the basic right Note : Chitwan © Arati Khadgi/WWF Nepal
to live and perform cultural and

religious acts that exhibit indigenous

identities and preserves their integrity, climate change impacts should be well
documented and adaptation activities implemented.

B LR

3. Indigenous people: custodians of nature and possible stewards in climate
action

Indigenous People comprise of 5% of the world’s population, and yet manage around
80% of the planet's biodiversity. Over 70 million Indigenous People are dependent
on forests to meet their livelihood needs (ILO, 2017). Whereas, around 35% of
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protected areas across the world fall within indigenous territories, with these areas
found to be more successful in conservation due to the specific cultural, religious,
social, economic, and spiritual relationships of Indigenous People with the natural
environment (Galloway-McLean, 2009). Indigenous People have been managing the
ecosystem and maintaining its integrity and complexity in a sustainable and culturally
appropriate way for centuries. Their customary resource management systems based
on their endemic traditional knowledge and skills have proven to be ecologically
sustainable and efficient, due to which they are referred to as custodians of nature
and biodiversity (IFAD, 2016; UN, 2009). One of the finest living examples of
indigenous people living in harmony with nature can be seen in Tsum Valley within
Manaslu Conservation Area of Nepal. Due to the strong Buddhist non-violence faith
followed by local communities, people don’t kill even domestic animals and conserve
all forms of diversity. However, impacts of climate change is being observed in this
area for instance, fruits are getting ripe about a month earlier than in the past, and
mountains are losing snow and glaciers fast.

As indigenous communities are native to the region, they have witnessed the changes
to their environment, and thus possess knowledge on shifting weather patterns, loss
of plant/animal species, increase/decrease in surface water, increasing trends of
climate induced hazards etc., associated with climate change (Nakashima, Galloway,
Thulstrup, Ramos, & Rubis, 2012). It has also been affirmed by many scientists that
this kind of information can complement and validate the results of scientific studies
and modelling (Allen, 2018). IPCC’s fifth Assessment Report (ARS) on Impacts,
Adaptation, and Vulnerability has also acknowledged that integrating indigenous,
local, and traditional knowledge systems and practices, including indigenous peoples’
holistic view of community and environment with existing practices can increase the
effectiveness of adaptation (IPCC, 2014).

In Nepal, many indigenous communities live in isolated patches rich in biodiversity
with little disturbance from development activities. The close and intricate
relationship between Indigenous People and nature has helped them develop survival
instincts in the wilderness, and consequentially develop their knowledge and skills
for sustainable use and management of natural resources. Such local knowledge
and cultural practices can be very helpful in addressing impacts of climate change.
According to a study conducted across 18 districts of Nepal, indigenous, traditional,
and local knowledge/practices such as maintenance of greenery, protection of
traditional ponds, construction of bamboo wall in riverbanks etc. has proven to help
communities adapt to climate change (MoSTE, 2015). This has been possible due
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to tried and tested knowledge that has evolved through generations, in adjustment to
stress, thereby improving adaptive capacity.

There is general consensus among scientists all over the world that unless we protect
indigenous knowledge and customary practices for sustainable management of
forest and biodiversity, addressing the impacts of climate change will be challenging
(NEFIN & CEPRID, 2016). The role of Indigenous Peoples should therefore not be
categorized just as victims of global climate change but as custodians of nature and
stewards for climate action by sharing their local knowledge and practices.

4. Safeguarding Indigenous People’s right: from impacts of climate change
and from climate change related interventions

According to United Nations Convention on Biodiversity; Article 14-16 of
International Labor Office’s (ILO) Indigenous and Tribal Peoples Convention No.
169; and Article 10, Article 11, Article 19, Article 26, Article 28, Article 29, and
Article 32 of United Nation Decalration on the Rights of Indigenous Peoples
(UNDRIP), indigenous peoples have rights to collective identity, collective
ownership and control over ancestral land, territories, forests and other natural
resources, language, indigenous knowledge, and customary practices. In the face of
climate change, indigenous people are often unable to exercise such rights as their
dwelling areas are severely impacted from climate induced hazards and disasters.
Furthermore, while planning and implementing adaptation projects, it is critical to
analyse if any of the activities might force Indigenous People to relocate or change
their traditional practices. In an opening statement for COP 26, the Peoples' Forum
on Climate Change; also known as the Indigenous Peoples' Caucus, expressed deep
concerned on so-called nature-based solutions developed without their input and
Free, Prior, and Informed Consent which has undermined self-determination and
land tenure rights of Indigenous People. Safeguarding rights of Indigenous People in
climate change related projects should also be considered which is often neglected,
except for a few multilateral funds such as Global Environment Facility (GEF) and
Green Climate Fund (GCF) etc.

4.1. Efforts at Global Level

In a guideline prepared by UN-REDD Program, it is stipulated that “In order to
respect diverse and peculiar ways of living and the collective rights of Indigenous
Peoples, any external entity and or actor of climate change such as the government,
corporations, institutions, organizations and project proponents, need to seek an
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agreement, authorization and consent with/from Indigenous Peoples, as they are
the rights holders of local natural resources” (UN, 2013). The ILO convention and
UNDRIP decaLration propound to follow Free (independent process of decision
making), Prior (right of indigenous peoples to follow their own decision-making
process for any conduct prior to the implementation of any program or project),
and Informed (right to have accurate, accessible, sufficient, and culture-friendly
information on matters for the decision- making process) Consent (a collective
and independent decision of affected indigenous peoples after following their own
process of decision making) of Indigenous People before implementation of any
project in an area inhabited by them. To avoid any negative impacts on the already
vulnerable indigenous communities, screening of the projects following Environment
and Social Safeguard Framework (ESSF) should be done and mitigation measures
should be planned beforehand and implemented if any risk is identified.

At the global level, the discourse on the importance of Indigenous People’s role in
climate change adaptation (using local knowledge) and mitigation (by protecting
the world's remaining forests with rich biodiversity which in turn, helps to sequester
greenhouse gases) is already making a case for the importance of protecting rights
of Indigenous People. Since 2000, Indigenous People have started to take part in the
dialogues held by UNFCCC.

During UNFCCC’s COP 13 held in Bali, Indonesia, 2007, the issues and concerns of
Indigenous People were raised for the first time when the agreement for mitigating
impacts of climate change through Reducing Emission from Deforestation and
Forest Degradation (REDD) was made. An International Indigenous Peoples' Forum
on Climate Change (IIPFCC), a representative body of indigenous people urged
UNFCCC to incorporate their traditional knowledge and their cultural practices into
a sustainable solution to climate change and its impacts (IWGIA, 2014).

Finally in COP 16, the Cancun Agreement was adopted in 2010 that recognizes the
rights of Indigenous Peoples and other local communities in reducing emissions
from deforestation and forest degradation, conservation of forest carbon stocks,
sustainable management of forests, and enhancement of forest carbon stocks
(REDD+) activities. As per the Agreement, parties are obliged to implement the
agreed safeguard standards including FPIC. In line with the Agreement, the Forest
Carbon Partnership Facility (FCPF) of the World Bank and United Nations’ REDD
Programme have included safeguard policies to ensure FPIC compliance in REDD
related projects.
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Many multilateral funds available under climate finance have also made it
mandatory to follow ESSF to identify any possible impact on indigenous people
from implementation of the project and implement mitigation measures accordingly.
For instance, Green Climate Fund has established Environmental and Social Policy
to integrate environmental and social considerations into its decision making. For all
climate adaptation and mitigation projects supported by GCF, it necessary to properly
screen and assign appropriate environmental and social risk categories. Category A
includes activities that are anticipated to have significant environmental and social,
impacts, a full and comprehensive Environment and Social Impact Assessment
(ESIA) and Environment and Social Management Plan (ESMP) will be required
with mitigation measures to avoid, minimize, or mitigate adverse impacts, and to
compensate for residual impacts. Category B includes activities with limited impacts,
a fit-for-purpose ESIA and an ESMP that describes the potential impacts, as well as
appropriate mitigation, monitoring and reporting measures will be enough. Category
C includes activities that should have no expected significant environmental and
social impacts, hence may not require any assessments, although a pre-assessment or
screening should confirm that the activities belong to Category C.

Although, the negotiations at COP have left Indigenous Peoples on the side-lines in
terms of climate finance, COP 26 has been inclusive to some extent. For the first time
in the history of the UNFCCC, twenty-eight indigenous peoples were nominated
from each of the seven UN indigenous socio-cultural regions, to engage directly as
knowledge holders and share experiences as indigenous experts with governments.
Further, several governments and private funders in the conference have pledged
USD 1.7 billion in support of Indigenous People and Local Communities’ (IPLC)
tenure rights in recognition of their global contributions to climate change mitigation
(Sutherland, 2021). This is aLrgest public-private commitment to support Indigenous
peoples and local communities till date. This new stream of funding will run between
2021 and 2025 and is separate to the broader climate finance pledges going to poorer
nations. It will be important to monitor and track that the funds benefit the Indigenous
People, as many forest conservation projects have failed to do so in the past. For
instance, according to a study only about 2% of REDD+ funding has been directed
to indigenous lands and few of these fund’s reach IPLCs, with most of the fund going
to aLrge intermediary organizations and consulting firms (Veit, 2021). Although,
climate finance focusing on Indigenous People has been decalLred in COP 26, there
is still dissatisfaction among many Indigenous People leaders as the amount pledged
is insufficient for safeguarding rights of Indigenous People all around the world.
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4.2. Efforts at National Level

Nepal ratified ILO Convention No. 169, Convention on Biological Diversity (CBD),
and adopted UNDRIP in 2007, which guarantees fundamental indigenous peoples’
rights and demand to follow the processes of FPIC in every step of the implementation
as the basis of safeguards in climate change adaptation and mitigation activities
(NEFIN & CEPRID, 2016). Nepal, as a party to the UNFCCC, is obliged to follow
safeguard measures while undertaking initiatives on climate change mitigation and
adaptation and in line with the signed agreements. For effective participation in COP
26, Ministry of Forests and Environment (MoFE), the focal ministry for climate
change identified four key areas of engagement, out of which engaging vulnerable
and marginalized communities to raise and bring forth their issues through public
discussions was among the top priorities (MoFE, 2021).

Being a LDC member, Nepal prepared and subsequently submitted, the National
Adaptation Programme of Action (NAPA) in 2010. NAPA has prioritized promotion
of community-based adaptation to improve the adaptive capacity and empower
vulnerable communities. Further, in line with the Climate Change Policy 2011
reappealed in 2019, a high-level Climate Change Council is envisioned to take
decision on climate change related actions at the national level. Meanwhile, to
expedite the implementation of NAPA, Multi-stakeholders Climate Change Initiatives
Coordination Committee (MCCICC) has been formulated. To safeguard the rights of
Indigenous People in the context of climate change, representation in such high-level
committees is necessary.

However, it has been observed that engagement of Indigenous People in the
adaptation planning process is still very limited. There are no strict provisions
for representation of Indigenous People in the high-level advisory body. Without
ensuring representation and participation of Indigenous Peoples at such national level
institutional mechanisms and in planning and decision-making processes, the issues
and priorities will remain unheard, and eventually the adaptation program planned
and implemented will not be able to cater to the needs and rights of Indigenous
Peoples, rendering them vulnerable in the face of climate change.

Nepal has made some progress in REDD+ readiness process initiated in 2007 by
making it a relatively inclusive and participatory process. As mentioned in the
Readiness Preparation Proposal (R-PP), the Government of Nepal is committed to
developing a national REDD+ strategy compliant with the international safeguard
measures of REDD+. The R-PP of Nepal has proposed to adopt multiple safeguard
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measures: Strategic Environmental and Social Assessment (SESA)/ Environmental
Social Management Framework (ESMF) and REDD+ Social and Environmental
Standard (SES). Also, as required in many multilateral funds, many projects are
being prepared following the ESSF. WWF Nepal in accordance with the WWF
Network’s Environmental and Social Safeguards Framework adopted in 2019, is
also committed to make sure that indigenous peoples do not suffer adverse impacts
from WWEF projects, and that they receive culturally appropriate benefits from
conservation.

However, this effort is limited to few organizations and projects. Nepal has still not
been able to fully ensure the rights of Indigenous People in all rules and regulations,
policies, plans, programs, strategies, and activities relating to climate change.

While implementing climate change adaptation projects, a blanket approach
has been seen to be undertaken. Indigenous People are inappropriately impacted
by climate change; hence, positive discrimination is required by identifying and
prioritizing adaptation options such as locally appropriate nature-based solutions
that is compatible with indigenous practices. In many places, where indigenous tools
and technologies are already in place, but further strengthening and upscaling can be
done. Local Indigenous People could also be engaged in many adaptation activities,
for instance as informers in early warning system or as experts of indigenous tools.
While development partners have supported in implementation of adaptation plans
in different places of Nepal, it is important that the local government mainstreams
climate change adaptation focusing on indigenous knowledge and practices into its
annual plans and policies to ensure sustainability.

5. Conclusion

Indigenous People are perceived as one of the most vulnerable groups to climate
change. However, they are also observers and informants of changes in local
climatic conditions and patterns, important actors for sustainable management of
natural resources, and could possibly be stewards in climate change mitigation
and adaptation actions. Thus, it is important to shift our perspective of considering
indigenous people just as victims of climate change and recognize their positive
contributions to climate change adaptation and mitigation.

Scientific communities have realized the important role played by indigenous people
in addressing the climate emergency. Discourse at national and international arena
has helped gain certain momentum to protect the rights of Indigenous People in the
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face of climate change. Nature-based solutions to climate change adaptation present
significant opportunities for Indigenous People to account their contribution and to
engage them in adaptation and mitigation interventions. However, such solutions
should not inhibit their usual practices of natural resource management and/or alter
their cultural relationship with nature. Thus, while implementing climate actions, it
is imperative to follow FPIC, avoid activities that inhibits their rights and implement
mitigation measures so that they are not pushed further towards vulnerability.

Many conventions, agreement, and multilateral funds such as GEF, GCF etc., have
strongly urged FPIC as the basis of safeguard measures of climate change mitigation
and adaptation interventions. Nepal has taken a stride in implementing the obligatory
social and environmental safeguards of Indigenous People while applying such
multilateral funds and as required by donor organizations. Nevertheless, it is also
imperative to consider FPIC and ESSF in other climate related projects undertaken
by government and developing partners.

Nepal in its Climate Change Policy 2019 has given emphasis on mobilizing national
and international financial resources for climate change mitigation and adaptation in a
just manner, prioritizing specific groups including Indigenous Peoples for adaptation
activities. This sends a positive message on how the country has understood the
interlinkages of climate change with human rights and rights of indigenous people.
However, for safeguarding the rights of Indigenous Peoples, the government must
take urgent actions for implementation of plans and policies all at levels that protect
the rights of Indigenous People, and if required come up with stringent laws in line
with the national context and as abided by the conventions and agreement signed by
the government. Without financing of projects that specifically addresses the issues
of Indigenous People, the plans and commitments would not be fulfilled. Hence,
government should strengthen its capacity to access climate finance which is now
pledged targeting most climate-vulnerable countries and communities, especially for
women, youth, low-income and marginalized people, and Indigenous Peoples.

At the same time, government should also ensure full and effective participation
of indigenous people in overall development processes including climate change
adaptation and mitigation related programs at local and national level by building
their capacity and creating enabling environment for their meaningful participation
because “Leaving No One Behind” for the greater cause of people and nature is a
need not a choice.
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Assessing the Processes of Dignified Returns
and Sustainable Reintegration of Migrant

Workers: The Context of Covid-19

Pandemic in Nepal
Dr. Govind Subedi

Abstract

This article envisioned to understand how Government of Nepal responded to the returnee
migrant workers during the first and second wave of Covid-19 pandemic. Utilizing the
Governmental and non-governmental secondary sources of information including from
the news and views of media published during the period of pandemic, this article
attempted at answering the research questions: how far the return process can be said
to be dignified? To what extent the measures adopted to response to the returnees during
the pandemic period can be said to be effective to ensure their rights to safely return to
their own country and promote sustainable reintegration? Findings of the article showed
that there were more than 3.2 million migrant workers abroad including one million in
India and on the average more than 360,000 migrant workers were expected to return the
country immediately after the first lock-down imposed in the country. And, on the average,
1200 migrant workers visa was expired daily and they turned to be illegal migrant workers
in many destination countries. In this context, the Government of Nepal failed to timely
response to the problem of migrant workers — by collecting their information and issuing
the white paper daily or at a certain period internal, and there was denial of their rights
to enter into the own country without any huddle. While the Government's imposition of
the lock-down and travel restriction was said to be in the wider public health interest in
the country, the measures adopted to rescue, returns and reintegration did not enable
the returnees to reach their home destination safely and timely, but rather measures
appeared to be more bureaucratic, time consuming, and in some cases stigmatized the
migrant workers and even not guided by humanitarian principle. All these findings lead
us to conclude that the Government of Nepal has aLrgely lost its legitimacy from the
commoners that the state is their protector during the pandemic period.

Key Words: Pandemic, migrant workers, return, reintegration and governance.
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Introduction

Migration for foreign employment has become an increasingly common in Nepal.
Unlike in the past where migration was sex selective - male being the migrant workers
and women alrgely dependent migrants, migration of women for employment has
also tremendously increased in Nepal. Migration of marginalized groups has also
considerably increased. Women migration has been facilitated due to the demographic
transition taking place in Nepal, a fall in fertility rate with the increased use of
contraception. Poverty, lack of employment, domestic violence and dysfunctional
families evolve as the broad push factors while increasing al.rge number of young
men and women have been attracted by the dreaming of better work and income,
demand for caring work, opening up the international labor market are the prime pull
factors (Subedi, 2020). Data from the Department of Foreign Employment (DoFE)
suggested that the extent of migration for foreign employment beyond India has been
rapidly increasing since the early 1990s. As of Mid-March 2021, the Government
of Nepal has permitted 125 countries for foreign employment and more than 4.46
million Nepalese citizens left the country for foreign employment by taking labor
permit from the Government since open up the foreign employment of early 1990s.
In the fiscal year 2020/21, the size of the remittance inflow from foreign employment
was Rs. 91484.9 million (or equivalent to US DolaLr of 769 million) — accounting
for more than 27% of the GDP of the country and the Covid-19 did not have much
impact on the inflow of remittance in the country (Ministry of Finance, 2021) as
compared to the pre-Covid-19 years of 2017/18.

This has not only give rise to the migration to overseas for employment but it has also
generated a sizable stream of returnee migrant workers voluntarily or involuntarily
daily in the country. What was the expected size of return during the Covid-19 period?
How far the returns have become dignified and ended as sustainable reintegration?
How the rights to return to the country of the Nepalese citizens was protected in
the context of Covid-19 pandemic? Understanding responses of these questions are
vitally important to formulate and learn the migration policy especially in the context
of global crisis like pandemic, disaster or war. Drawing upon the different secondary
sources including media reports, this article critically reviews the rescue mechanism
adopted by the Government of Nepal during the Covid-19 context and measures
adopted for reintegration of returnee migrant workers.

Expected Number of Returnee Migrant Workers during the First Wave of Covid-19

In March 2020, the National Planning Commission (2020) estimated 3.2 million
stock of Nepali migrant workers including other migrants such as students spread
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across more than 125 countries. India occupied the aLrgest share of Nepali emigrants
with around one million — constituting of 30% of the total emigrants in the country.
This is followed by Qatar (360,000), Malaysia (325,000), Saudi Arabia (320,000)
and United Arab Emirates (275,000). It is estimated that only about 30% or about
one million Nepali emigrants are beyond these five countries. The estimate shows
that daily, on the average, there are 1200 Nepalese leaving the country for foreign
employment and 500 returning during the pre-Covid-19 pandemic period. The annual
number of returnee migrants to Nepal was estimated to be 618 hundred thousand,
and 360 hundred thousand was estimated to come soon in Nepal due to the effect of
Covid-19 in the destination countries. The share of returnees expected to return soon
was far higher from India compared to any other countries such as Qatar, Malaysia,
Saudi Arabia and United Arab Emirates. Of the total number of expected returnees
of 360,000, nearly 70% were estimated to be from India, 11% from Qatar, 6% from
Saudi Arabia, 3% from UAE and nearly 2% from Malaysia.

Another study conducted by ILO and CESLAM (2020) during the April-June 2020
provides the estimates of migrant workers who need immediate rescue during the
first wave of Covid-19 pandemic (Table 1). According to this study, on the average,
every day 1,500 Nepali migrant workers’ visa would be expired and it was estimated
that that number reached about 125,000 in between 22 March and 12 June of 2020.
Of those whose labor permits had already expired, nearly 81% was estimated to be
in Gulf Cooperation Council (GCC) countries, 13% in Malaysia and rest 6% in other
countries. Proportionately, the highest number of laborers expiring labor permit was
from Qatar (23%), followed by United Arab Emirates (22%) and Bahrain (5%). In
terms of origin of the migrant workers, the highest proportion was from Province 2
(25%), followed by Province 1 (23%), Lumbini Province (17%), Gandaki Province
(15%) and the least was estimated to be in the Karnali Province (2.8%) and the
Sudurpaschim Province (2%).

Table 1

Labor permits expiring per day by countries of destination (22 March to 21 June 2020)
Destination countries No. of MWs No. of MWs whose labor % of total MWs
whose labor permit expired since the whose labor
permit expiring  lock-down in Nepal (22 permit already
per day March-12 June 2020) expired
Qatar 422 35,026 28.2
Saudi Arabia 327 27,141 21.8
UAE 347 28,801 23.1
Bahrain 24 1,992 1.6
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Kuwait 74 6,142 4.9
Oman 16 1,328 1.1
Malaysia 195 16,185 13.0
Others 94 7802 6.3
All countries 1499 or 124,417 or

1500 (rounding) 125,000 (rounding) 100.0
Total 1526 126,658

Note: MW refers to 'migrant workers'.
Source: ILO and CESLAM (2020).

However, because of the chaotic circumstances and lock-down to contain the virus
in both the destination countries and Nepal, hundreds of thousands of migrant
workers have lost their jobs and they could not return to the country. The regualr
flights between countries were restricted for indefinitely and only the reserved flights
could be possible. On top of this, the migrant workers did not afford to stay in the
destination countries without work and the fair of flights was also reported to be
quadrupled than that of the pre-Covid-19 fair. Migrants had to wait in the destination
countries without proper accommodation, food and health care services.

Daily In-Flow and Out-Flow During the Covid-19 Pandemic: The Case of
Two Important Border Points of Far-Western Nepal

The in-flow to Nepal and out-flow from Nepal has been evident even during the
second wave of Covid-19 and lock-down period. The Government of Nepal imposed
the countrywide lock-down from 29 April 2021 and there was also restriction to
cross the border to India. The Government of Nepal only opened the restriction from
the land from 27 September 2021. The Kanchanpur District Administration Office
(DAO)' has maintained the data records of Nepalese citizens crossing the Nepal-India
border from the district's two official border points: Gaddachauki and Gauriphanta
from April to August 2021. While searching the website of the Kanchanpur DAO,
a total of 11 days' records were posted in the DAO's website which have been
summarized in Table 2. On the first day of the lock-down, that is, 29 April 2021, a
total of 1629 Nepalese entered into Nepal from these two border points while only
111 Nepalese went to India. Net-migration has been found positive till May 2021
then after net migration becomes negative — meaning that more Nepalese people
were crossing Nepal border to go to India. The six days (April-May) average daily
1 We have also searched the websites of following Kailai DAO, Baitadi DAO, Darchula DAO and

Banke DAO whether they have maintained the daily records of Nepalese people crossing the

border to India, but none of these DAOs has maintained records. While there is high inflow and
outflow from these districts as well.
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in-flow comes out to be 1,128 while it was only 236 in case of outflow. Among the
Nepalese entering to Nepal, nearly one-fifth constituted of females and another 7 per
cent were children. In case of outflow, the share of females and children comes out
to be very considerable (33% of the total out-flows). After 10 June 2021 when the net
migration becomes negative, the average daily inflow was merely 288 while outflow
was 1470. The share of females and children in the total outflows was 22.5 percent
and 11.3 percent, respectively.

Table 2
Average daily in-flow and out-flow from Kanchanpur district during the second wave of
Covid-19 and border restriction period, April-August, 2021

In-flows to Nepal Out-flows from Nepal
Number % Number %
April-May (6 days average)
Male 836 74.1 121 51.3
Female 211 18.7 80 33.9
Children 81 7.2 37 15.7
Total 1128 100.0 236 100.0
June-August (5 days average)
Male 179 62.2 973 66.2
Female 68 23.6 331 22.5
Children 41 14.3 166 11.3
Total 288 100.0 1470 100.0

Source: Kanchanpur District Administration Office, Website: https://daokanchanpur.moha.gov.
np/page/aava-gamana-abha-1-kha-2 (accessed on 16 November 2021).

Denial of Rights to Return to Own Country: Government's Less Priority to
Rescue and Returns of Nepali Citizens from India

During the first wave of Covid-19 pandemic and the consequent lock-down period,
there has been several cases of denial of rights to return to own country. The
Government appeared to be detached from the hundreds of thousands of returnees by
not allowing them to safely return to their own country and their proper management.
Initially, the governing political elite blankly called on people 'stay in the same place
where you are staying'. Although this slogan might have important to contain the
virus, people could not stay in the same place for days and nights in the context
of lock-down and having lost of their job. Through the greater public pressure, the
Government of Nepal was forced to adopt a Bill on 25 May 2020 to facilitate the
Nepali citizens abroad to return to Nepal during the period of restriction of travel.
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The Bill makes different provisions of entry border points from the land and from
air, management of holding centers and quarantine facilities, repatriation of dead
bodies and provision of spending for return. Across the open border of about 1850
Kilometers between Nepal and India — in the South, East and West of Nepal, the
Nepalese Government formally opened the following 18 border entry points for
those Nepalese citizens coming to Nepal via on land from India. Here, we have
arranged them from east to westwards as follow:

Pasupatinagar (lllam), Kakarbhitta (Jhapa), Rani (Morang), Kunauli (Saptari), Thadi
(Siraha), Madar (Siraha), Vittamod (Mahottari), Malangania (Sarlahi), Gaur (Rautahat),
Birgunj (Parsa), Maheshpur (Nawalparasi West), Belhiya (Rupandehi), Taulihawa
(Kapilbastu), Kirishnagar (Kapilbastu), Jamunah (Banke), Gauriphanta (Kailali),
Jhaulaghat (Baitadi) and Darchula (Darchula).

While being the open border between Nepal and India, there are hundreds of
unofficial border points which have not been well managed and people have to walk
miles of miles to reach the nearest officially open entry points to enter into Nepal.
The India Government had announced the lock-down in 24 March 2020 and Nepal
imposed the lock-down to contain the spread of corona virus in 22 March 2020.
Nepal banned the international flights coming to Nepal as well. This made a chaos
not only among Indian workers but also to hundreds of thousands of Nepali workers
in India. They were also reportedly forced to leave their rented rooms, houses,
factories and settlements by the household owners, factory owners, employers and
local people to contain the spread of virus. As a result, a huge number of men, women
and children, who were especially seasonal migrants or temporary migrants and who
did not have their own house or permanent job in India, were forced to return to
Nepal for safe shelters. They had to travel even more than 7 days to reach to border
between India and Nepal from more than 2000 kilometers away walking on foot
and on riding of trains from Mumbai, South India, and Gujarat, from Kashmir, New
Delhi and Haryana to Nepal's borders. On route, they had to pass through the several
Indian security check-points, making them unnecessary inquiry, harassment and
humiliation and sometimes at risk of abuse and violence by the hooligans. Once the
migrant workers approached to Nepal-India border points with the greatest hope of
survival, security and reunion with the beloved ones who were separated for years —
the fathers, mothers, husbands, wives and children - got frustrated with the Nepalese
Government's decision that they were not allowed to enter their own country. It was
told that they may be the vector of transmission of Covid-19 in the community.

There has been greater stigmatization of Nepalese returning from India. The High
Level Coordination Committee for the Prevention and Control of Covid-19 took
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much longer time to manage the situation. At the initial stage of Covid-19 lock-
down period, the Federal Government was appeared to be reluctant to response the
Covid-19 by giving lexical priority to public health with the mobilization of country's
resources. As a result, hundreds of thousands of returnees had to spend their days
and nights under the open sky in the border points without food, clean drinking
water and safe sleeping places. When the Indian Government partially allowed to
run the trains to carry out the workers across India on May 2020, the caravans Nepali
citizens was reported to coming mainly from the borders of Darchula, Jhulaghat
(Baitadi), Gauriphanta (Kailali) and Jamunah (Banke). On 1 April 2020 media like
Al Jazeera reported that about 800 Nepalese stranded at the bank of Mahakali River
— in the opposite of Darchula district. They were trying to enter to Nepal but they
were stopped by the Nepalese security forces and they had to spend nights and days
in the river bank in the open sky. One of the returnees, Mr. Ramesh Bista, 29, jumped
into the high current water of the Mahakali River, swam on it and crossed the river
with brevity. Once he crossed the river, he was arrested by Nepalese Police. He says,
'you can take me anywhere from here. Hundreds of like me are stuck on the other
side of the river, sleeping like animals on the grounds and no food for days. The
country needs to save them'. Human Rights Watch charged the Government of Nepal
that it denied the rights to return of its citizens. It is said that the Indian Police fired
warning sorts at them when Nepali tried to cross the border but the Indian police
denied it. On the other hand, the Government of Nepal did not allow the Nepalese
citizens to enter into the country and making it trouble to remain in the border points.
This happened in many border points especially from the Sudurpaschim province
and Lumbini Province.

Returnee migrants not only met the problem in the border points but they also
encountered the difficulty when they entered into the country. The Kathmandu
Post on 26 May 2020 wrote that 'thousands of Nepalese without food or shelter
await entrance at the Karnali border'. Deepak BK including other 24 came from
Himachal Pradesh travelling for 5 days on foot. He along with thousands headed to
Karnali Province were stopped in the border between these two Provinces. Since the
beginning of May 2020, the Indian Government started deploying trains to rescue
migrant workers stranded in different parts of the country and Nepalese working in
different parts of India have utilized this service to get to the border. And, according
to the Karnali's Minister, around 20,000 migrants entered the Karnali province within
two days and the Karnali Government was not prepared how to manage them.
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Drawing upon the Monitoring and Observation Report of Human Rights Commission,
Sudurpaschim Province Office’, the people crossing the border in November 2020
reduced compared to the earlier months. Looking at the latest one week data of that
month, there were on the average 250 to 500 Nepalese crossing the borders. Among
those who daily crossed the border, the ratio of entering to Nepal and going to India
was about 70% and 30%, respectively. India has opened the border up to 10:30 a.m.,
after that border was only opened when there was a serious patient to be taken to
hospital. The observation team noted that from the border points of Kanchanpur
district, mainly people of Sudurpaschim and even people from Karnali Province
used the border. Many were reported to be going for work in Kumaon and Himachal
Pradesh of India. They comprised of fairly young in the age range of 18-50 years.
Of the migrants, nearly 75% comprised of males while 20% and 5% were females
and dependents, respectively. Those going to India were the holders of Indian ration
cards and those who had recommendation letters from the Indian companies or
employers. In the border points, there was medical check desk where people's fever
was measured, maalria test was conducted and also provided the counseling for
Covin-19 pandemic. Many Nepalese who came to the border points from across
the hills and mountains did not, however, know the timetable in which the border
crossing was allowed by the Indian Police and because of this they had to wait even
more than 12 hours in border — sleeping on the open sky, without food and clean
drinking water.

In Kailali district, the Nepali border police had developed the negative perception
towards Nepalese entering to Nepal. They viewed that many returnee migrant workers
have developed the habit of not working at home and they do not often use their
own skills, creativity and experiences. They have developed the habit of excessive
drinking and often talkative. The Kailali Chief District Officer (CDO) reported that
they have maintained the data of people coming to Nepal and those going to India
daily in their official website. The CDO office also reported to the National Human
Rights Commission (NHRC) monitoring team that there is no any complaint filed in
the CDO office stating that they have faced any problems while they were crossing
the border. While on the other hand, several media reported that the Nepalese coming

2 NHRC - Sudurpaschim Province Office conducted monitoring and observation in border areas
between Nepal and India during 30 November- 04 December, 2020. The monitoring team visited
the border area of Kanchanpur and Kailali districts and interacted with the concerned Government
Officials, NGOs personnel including border security forces of Nepal Police and Indian Border
Police. In Kanchanpur border points, there are 12 temporary and 2 proposed BOP and among
them, the monitoring team physically visited in 7 BOP and took information though phone calls
from other 5 BOP.
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to Nepal and even going to India faced several problems from India Police.

The NHRC monitoring and observation team noted that there were three types of
Nepali migrants to India. One, the family migration to India for a relatively long-
period. Two, temporary migration occurs and in this case, the migrants go for earning
and send remittance back home and the migrant may come back home once or twice
a year. Three, seasonal migration — people go for work in India for 3 to 6 months
when there is off-agriculture season in Nepal. Among these three types of migration,
the third one is reported to be prominent one. Further, the observation team noted
that some of the Nepalese youths who went for employment in India have been
missing for years, there is no contact to the families. Despite this, there were no
complaint filed in the NHRC Office of Sudurpaschim Province.

Delay and Slackly Process of Rescue and Returns of Nepali Citizens from
Abroad

Narratives of the returnees citied in different national media during the first quarter of
the 2020 indicate that many of Nepalese citizens' abroad especially migrant workers
did not feel that they have their state and they felt stateless because of the delay
in rescue and return process. In case of Nepalese citizens returning from overseas
expect from India, the Bill adopted by the Federal Government in 25 May 2020 made
provision of return on the basis of following priority:

those granted amnesty from the punishment; those in detention centers permitted
to come to Nepal; those with the exit visa of any reason, those whose relatives
died and have to come Nepal for the death rituals; those whose labor contract
period has terminated and no job, those with serious health situation expect
Covid-19; pregnant and lactating women, children, senior citizens and persons
with disabilities; those government staff went for the study and training; students
whose study completed; students on study but need to come Nepal; those went
for family reunion, those in employment in a company and leave granted; those
working in international organizations and those having tourist and business visa.

The Bill directed the local governments to establish the holding centers closed to the
border points for those who come from India. Holding centers were to be establish
in public schools, community buildings, covertly halls, party’ palaces and even in
open places. Those coming from International Airport of Kathmandu were placed in
the holding centers established around the Ring-Road of Kathmandu valley and the
responsibility of management of holding centers was given to the Nepal Army. In case
of management of quarantine centers, local governments were made responsible and
they have to manage logistic and safe drinking water. People have to maintain the
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standard and safety measures while in the quarantine centers according to the health
protocol of Ministry of Health and Population. According to the Bill, the Federal
Government would allocate Rs. 175 (about 1.5 US DolaLr) per person/day for food
and water to those persons in quarantine centers for 14 days to the concerned local
government. The rent of holding centers would be paid by the Federal Government,
and the Federal Government expenditure was managed from three sources: 1)
Central District Disaster Management Fund, ii) Corona Infection Prevention Control
Treatment Fund and iii) Foreign Employment Fund. The Ministry of Foreign Affairs
and Ministry of Labor, Employment and Social Security were to make arrangement
to bring the dead bodies and remains of Nepali citizens who died at overseas and
could not be brought timely due to Covid-19 pandemic. The Federal Government
allocation of Rs. 175 for food and water for a person was extremely low compared to
the price index of the goods and services that it was inadequate to buy the two meals.

On 20 July 2020, the Ministry of Foreign Affairs and Ministry of Labor, Employment
and Social Security brought the Guideline® to rescue the migrant workers at abroad
who had been at abandoned situation in destination countries due to the effects of
Covid-19 pandemic. The Guideline establishes standard criteria and priority for
rescue of migrant workers, rescue process, management of expenditure and role of
Foreign Missions and licensee agencies at abroad. As per the provision, expenditure
for rescuing the migrant workers has been provisioned from the Foreign Employment
Welfare Fund in case the migrant workers who went overseas by taking labor permit
from the Government and who are currently at the abandoned situation.

However, as per the rescue process, it was rather lengthy and no first-track procedure
was employed. A migrant worker who is required rescuing and the air ticket need to
apply to the concerned Embassy of Nepal. The Embassy, then, requires to write to
the licensee that sends the worker to the employer/company and ask to prepare the
details of the worker’s saalry, benefits and contract period. The licensee then shall
submit the details about the workers to the Embassy and the Embassy has to verify
the documents to the workers and upload on the Foreign Employment Information
Management System (FEIMS) database portal. The Embassy also requires to write
to the Foreign Employment Board via Minister of Foreign Affairs for the release
of money for air ticket and other expenditure. Upon verification of the documents,
the Foreign Employment Board reimburses the airfare to the name of the worker in
the concerned Embassy. The airfare to the worker shall be paid on the basis of the
following:

3 The Guideline has been published in Nepal Rajpatra (Section 10, No. 14) on 20 July, 2020.
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Description of worker Of the total airfare,

Fund shall pay:

1 If the worker has < 1 year contract period 100%
2 If the worker has more than 1 year contract period 50%
3 If the worker went by re-approval labor permit 50%
4 If the worker released from a jail and granted the amnesty 100%
5 Charges from Kathmandu Airport to the quarantine facilities 100%

Some positives aspects of the Guideline are that it grants maintaining the privacy
of the workers and brings the licensee on board for the rescue of the workers. If a
licensee does not support the process, its license may not be renewed for the next
five-years. However, the Guideline has some fundamental weaknesses from which
the rights of the migrant workers have to be compromised. The Guideline has not
caLrified how an undocumented worker was to be rescued as a Nepali citizen and as
a humanitarian ground. It is stated that Foreign Employment Fund’s money is only
applicable for those workers who went abroad by taking labor permit and are in the
work contract period. The application process appears to be lengthy and lousily in
the context of humanitarian crisis that the workers were facing in the destination
country due to lock-down, short-down of factory or company and lost the job and
restriction of mobility in destination country. The expenditure management for
supporting for air ticket also appears to be faulty. It is assumed that those workers
who have more than one year contract period and who have gone overseas through
re-approval can pay the airfare without considering their nature of work, earning
capacity and country of destination.

Despite the provisions made for rescue and safe return during the Covid-19 pandemic
period from the land and from air, aggregated data on the number of migrant workers
actually rescued and provided safe returns has not been available. Neither the website
of the Prime Minister Office nor the websites of National Planning Commissions; of
Ministry of Labor, Employment, and Social Security and of the Ministry of Foreign
Affairs has maintained the data of the returnee migrant workers. Thus, there is
little scope to examine to what extent the Federal Government was successful in
implementation of the Guidelines and Bills it has brought to rescue and safe return
of Nepali migrant workers at abroad. Some workers even lost their life not rescuing
on time in many destination countries including in Malaysia. The Kantipur Daily
on 30 June 2021 wrote, '42 death bodies were at abandoned situation' and many of
deaths could have been prevented had there been effective mechanism to rescue them
during the lock-down period in Malaysia. One of the victim was Karna Bahadur, 37,
of Janaki Rural Municipality of Banke district who was suspected to commit suicide
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because of not able to return to the country on 19 May 2020 and even his death body
was not brought to Nepal for funeral by his family members, and after two weeks of his
death, his funeral was performed in Malaysia without the present of family members.

Arena of Violation of Rights of Migrant Workers: Learning from the NRNA
Experiences

During the September 2020 and May 2021 — the pandemic spread period, Non-
Resident Nepali Association (NRNA, 2021) compiled different complaints and
grievances of migrant workers that indicate how the Nepali migrant workers have
been denied the basic labor rights and including rights to life. These complaints can
be grouped as:
Complaints related to violation of basic labor rights - No work provided as said in
Nepal; no saaLry/remuneration provided as said in Nepal by the agent; forced to
work long hours without overtime benefits, workers not paid for 6 to 10 months,
and breaching of contract of employment by the companies without informing to
the workers.

Complaints related to not getting Covid-19 prevention and test - Workers had to
beg money from relatives and friends for their PCR test as companies did not pay
the cost for it.

Complaints related to violation of rights to health - Companies returned the workers
to Nepal who has health problems and wounded during work without their medical
treatment. Some workers lacked food and accommodation — and were forced to end
up in the street during the Covid-19 pandemic. Workers were also the victims of
physical violence by the employers and company personnel.

Complaints related to not compliance by the companies - Due to no support to
renew the visa by the Company, workers had become illegal and were forced to pay
the fines of overstay. As the Company failed to support the workers to obtain the
legal Identity Card of workers and when there was investigation by the respective
Governments police, the workers were arrested and changed the case of illegally
residing in the country. Further, some workers were abandoned in the airports
without air-ticket and money.

Complaints related to violation of rights to access to justice - Workers faced threats
and fear if they had filled the complaints against companies. There was gross lacking
of access to justice from the labor courts including from the Nepalese Embassies
at abroad. Workers who had not committed any crimes were also taken in Public
Custody from 2 days to 10 days, and they were physically and mentally torture in
the custody.
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NRNA Responses on Rescue and Relief

Non-Resident Nepali Association (NRNA) in coordination of concerned Nepalese
foreign diplomatic mission launched relief and rescue initiatives to the Nepalese
migrant workers affected by Covid-19 pandemic from September 2020 to May 2021.
The program was initially started from Malaysia, Qatar and United Arab Emirates
and later it was extended to Bahrain, Kuwait, and Oman and other countries. The
program aimed at providing food and shelter, pay the partial airfare to return to
Nepal, PCR service, psychosocial counseling services, outreach services, legal aids
to those in detention center, transportation and food cost from Tribhuvan International
Airport to home of the affected migrant workers. According to the NRNA records,
by 25 March, 2021 from September 2020, a total of 15,384 Nepali migrant workers
from 10 countries including from Nepal have been provided some types of relief and
rescue services by the NRNA (Table 3). Altogether, migrant workers were covered
from nine countries but the majority were mainly from Gulf countries as Qatar (22%),
Saudi Arabia (21%), United Arab Emirates (18%) and Malaysia (21%). According to
the Report of NRNA, a total of 22 Nepali migrant workers were also rescued from
Cambodia who were being smuggled and left behind without food and money.

Table 3

Distribution of Nepali MWs provided relief and rescue services by NRNA, 2020
Country Number %
Qatar 3,371 21.9
Kathmandu, Nepal 3,217 20.9
Saudi Arabia 3,200 20.8
Malaysia 2,778 18.1
UAE 2,743 17.8
Kuwait 27 0.2
Cambodia 22 0.1
Oman 19 0.1
Bahrain 6 0.0
Russia 1 0.0
Total 15,384 100.0

Source: NRNA (2021).

The affected migrant workers were provided multiple relief services. An
overwhelmingly majority received psychosocial counseling services (64%). This is
followed by support to prepare documentation and networking to return to the country
(26%), immediate food and shelter (18%), support of local transport in Nepal (7%).
Other supports reported were get re-employment in the destination country (1.6%),
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Polymerase Chain Reaction (PRC) test* (2.1%), partial airfare support (1.3%) and
legal support (1.3%).

NPC’s Policy Response to Address the Impact of Covid-19 on Migrant
Workers

The National Planning Commission (NPC) of Nepal (2020) examined the effects of
Covid-19 on foreign employment and the economy and recommended the policy
responses to address the impact of Covid-19 on migrant workers at abroad. It has
outlined the policy responses in three stages.

For the first stage, immediate rescue and relief strategy have been suggested. Under
this strategy, a number of policies were recommended. They include:

i) updating of the data base of migrant workers of different destination countries
who require support including for repatriation of dead body, ii) preparing a
rescue Guideline to bring the migrant workers giving priority to the those in most
vulnerable situation (allocating 60%

financial cost from the Federal Government for the management); iii) initiating
online registration of all returnee migrants including from India to ensure proper
follow-up, livelihoods and skill development support; iv) adopting the alternative
measures to rescue the undocumented migrant workers and v) increasing the
diplomatic efforts to the major destination countries to make employers accountable
for the rights of migrant workers during the Covid-19 crisis.

In the second stage, the survival and recovery strategy (3 to 12 months) has been
suggested. The NPC recommends several policies to achieve this strategy. They include:

i) conducting a comprehensive study on labor supply and demand and strengthen
the Local Employment Center better know about the demand and supply;
ii) emphasizing programs related to cash for public work, food for work in
collaboration with different line Ministries including private sectors; iii) creating
a conducive policy and program environment for self-employment for returning
migrant workers, iv) easing gradually in lock-down situation to resume economic
activities; v) emphasizing on skill training, testing and certification programs;
vii) conducting a nationally representative survey of returnee migrant workers;
viii) updating Foreign Employment Policy to address the evolving context and
setting the priorities of Nepal, ix) establishing a research unit under the Ministry
of Labor, Employment, Social Security to accelerate the evidence-based dialogue

_and policy discourse on foreign employment and x) emphasizing the recovery of

4 PCR test is carried out to detect the Corona virus — Covid-19 pandemic.
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wages and benefits of migrant workers who have returned without being adequately
reimbursed from the destination country.

In the third stage, the rebound and revival strategy (1-3 years) has been recommended.
For this, the NPC sets the following policy:

i) establishing the ‘National Employment Promotion Authority’ to integrate
various employment generation programs; ii) formulating a comprehensive human
resource development plan to match the demand and supply of labor force for the
five-years, iii) updating the curriculum of secondary school to include vocational
training especially in manufacturing, agribusiness, transportation and to replace
the foreign workers in Nepal, iv) emphasizing joint skill training initiatives with the
collaboration of destination countries 'public and private sectors and v) introducing
policy and programs making house-keeping and caregiving into formal sector by
conducting research or collection of data of returnee female domestic workers.

It is difficult to assess how many of NPC's policies have been implemented to
prevent the effect of Covid-19 on migrant workers. But our review suggests that
many of the policies have not been implemented. For example, the Ministry of
Labor, Employment and Social Security has failed to issue a white paper reguaLrly
stating the situation of the Nepalese migrant workers abroad either during the
first or the second wave of the Covid-19 pandemic. How many migrant workers
have been infected by the Covid-19? How many died? How many rescued? Such
information was very essential to protect the migrant workers at abroad by making
pressure to the concerned destination countries though the diplomatic channels. The
NPC recommends online registration of the returnee migrant workers including
from India. However, our visits of the websites of the concerned line Ministries
and Departments confirmed the fact that migrant workers' information has not been
properly maintained in the border security points and in the Immigration offices.
Strategies such as establishing special research unit under the Ministry of Labor,
Employment, Social Security and conducting a nationally representative survey of
the returnee migrant workers fall under the exclusive scope of the Ministry of Labor,
Employment, Social Security but the Ministry has yet to initiate these efforts.

Too Bureaucratic Provisions in the Context of Humanitarian Crisis

The Federal Government as well as some Local Governments have adopted several
measures in order to encourage the returnee migrant workers to engage on the
economic activities within the country that they have learnt while they were at the
destination countries.
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The MoLESS has brought the Reintegration Program Implementation Directive 2076
(2019). This Directive makes the provision of establishing safe houses to provide the
remedy and counseling services to those distress migrant workers who have been the
victims of physical, psychological and sexual violence. The safe houses have been
funded by the Government and can operate in partnership with non-Governmental
Organization (NGOs) and private sectors. With the consent of the victims, victims
shall be provided at most 3 months shelter in the safe house. The reintegration
program also incorporates activities of capacity development of returnees such as by
providing entrepreneurship development training, providing seed money to establish
the business, marketization, networking and leadership development programs.

Foreign Employment Board has the loan facilitation scheme of returnee migrant
workers from foreign employment. The eligibility of this scheme is that the workers
will have to stay at least 6 months at abroad and they have not exceeded 3 years of
their return at home. The returnee migrant workers shall be provided up to Rs. one
million (equivalent to US DolaLr 8,400)° soft loan through the bank and financial
institutions for at most 5-years period. The aim of the intervention is to contribute
to utilize the skills and professional capacity of the returnee migrants that they have
learnt at abroad and also generate the self-employment within the country. For this
intervention activity, the Foreign Employment Board prepares the list of returnee
migrant workers, conducts the examination of the skills of the returnee migrant
workers on the free basis and provides certificates and recommends to the soft loan
to the bank or financial institutions. According to the Annual Report of Foreign
Employment Board 2017/18, there were 18,767 returnee migrants listed in the Board.
However, there is no information about how many of them have received the soft
loan for establishing the business.

Economic support to the family of deceased and those critically injured is the
another important provision for welfare measure of migrant workers. The Foreign

Employment Board provides the compensation of the deceased family members and
those who have been critically injured. However, this provision is only valid to those
who went abroad by taking labor permit from the Department of Foreign Employment
and who lost their lives or got injured during their employment contract period. In FY
2018/19 and 2019/20, the number of deceased families provided compensation by the
Foreign Employment Board were 753 and 656, respectively (Table 4). Data reveal
that these migrant workers were working in more than 20 destination countries. The
total number of districts from which the compensation of the death of the migrant
workers demanded was 69. Although these figures show the number of death of
5 The exchange rate between US DolaLr 1 = Nepali Rupees 119.0 (on the month of November, 2021).
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migrant workers compensation provided by the Foreign Employment Board, it also
indicates the fact that the death of migrant workers have been widely occurring across
many destination countries and the victims have also widely distributed across the
country. The fifth amendment of the Foreign Employment Regulation 2008 makes it
provision that the application for the compensation of the deceased can be submitted
to the Foreign Employment Board via the concerned Local Levels.

Table 4
Number of deceased and injuries compensation provided by Foreign Employment Board,
FY 2018/19 and 2019/10

2018/19 2019/20
Male Female Total Male Female Total
Death of MWs
Number of deceased 730 23 753 639 17 656
Number of countries in which the 21 7 21 20 8 20
MWs died
Number of districts - - - 69 13 69

Amount of cash compensated -

Per capita cash compensated - - - - - -

Injury or disabled

Number of MWs critically injured 321 12 333 - - -
or disabled

Number of destination countries of 15 6 15 - - -

MWs from where claims made
Amount of cash claimed

Per capita support

Source: Foreign Employment Board (2018).

Foreign Employment Board is responsible for the repatriation of the dead body or
remains from abroad to Nepal and to transport them from Kathmandu International
Airport to the house of the victims in Nepal on free basis. Two provisions are made for
repatriation: one, repatriation of dead body with the collaboration with the employer
and company in case the migrant worker died was in the contract period; and two,
repatriation of the dead body in collaboration with the foreign mission to Nepal in
case the deceased was not affiliated to any employer and company. In FY 2018/19,
a total of 782 number of dead bodies was repatriated and transported to houses of
the victims by Foreign Employment Board. These dead bodies were brought from
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13 countries.

Another reintegration scheme of the returnee migrant workers is the financial literacy
program. Foreign Employment Board in collaboration with Nepal Rastra Bank,
commercial Banks and Agricultural Development Bank and with the management of
Returnee Migration — an NGO — has conducted financial literacy class to the returnee
migrants to make them more aware on utilization of remittance in productive and
human capital formation. According to the Annual Report of Foreign Employment
Board of 2018/19, a total of 775 returnee were provided financial literacy class in
that year.

The Ministry of Labor, Employment, Social Security issued Guideline for the
Management of National Honor and Award to the Returnees from Foreign Employment
Engaged as Entrepreneur, 2076 (2019). This guideline aiming to encourage returnee
migrant workers to establish enterprises in the country and use the skills, knowledge
and capital learnt abroad to promote entrepreneurship in the country. It is assumed
that this policy would contribute to stop the foreign labor migration and appeal the
returnee migrant workers to engage in self-employment income generating activities
and entrepreneur skills and services. According to the provision, the Ministry awards
one the best entrepreneur of Rs. 100,000 (equivalent to US DolaLr 840) and other seven
best entrepreneurs of Rs. 50,000 each (one each from 7 Provinces of Nepal). The selection
criteria were outlined giving the weightage in 1) capital investment 30%, ii) use of local
resources and technology 20%, iii) export of products 10%, iv) social responsibility 10%
and v) environment-friendly 10% and vi) place of residence of the enterprise 10%. But
looking at the criteria of selection, it appears that the award mainly targets to relatively
big entrepreneurs, no the small ones. For example, for generation of employment, at least
6 workers to be employed; for capital investment, the enterprises should have at least Rs.
one million investment and promotion of export.

Failure of Local Governments to Effectively Response to Returnee Migrant
Workers

During the first wave of Covid-19, Local Governments alLrgely ended with the
failure in providing appropriate, effective and timely rescue and relief packages
for the commoners returning from India including from other countries. Many
of the Local Governments were not prepared to response the humanitarian crisis
like Covid-19 pandemic. They had not only dearth of knowledge on mitigation of
pandemic but they were not equipped with financial and human resources including
the health workers and political will. Many of the Local Governments alLrgely
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depended upon the instruction and resources from the Federal Government although
the Constitution of Nepal envisioned the specific function of the Local Governments
for the management of migration, reintegration and disaster management. An
evidence based study such as by IOM (2020)° confirmed the fact that many Local
Governments were hardly prepared to response the pandemic and they were al.rgely
dumbfounded. They could not properly establish and manage the holding sites and
quarantine facilities, prevent rumor against the migrant workers that they were the
carriers of the virus, maintaining the data of the returnees and identifying their needs,
and handling the request to return to their home safely.

Following the findings of the IOM study (op cit.), until the 8" July 2020, the total
number of confirmed cases of Covid-19 infection among the returnee migrants was
12,510 and number of deaths associated with Covid-19 was 27 across from the 730
Local Levels of the country, and more than 90% of the infected people had returned
from India. The number of persons infected who had returned from other destination
countries such as Kuwait, United Arab Emirates and Saudi Arabia constituted of 2%
of the total infected cases.

In relation to establishing and management of holding sites and quarantine facilities,
the survey found that 124 Municipalities had established holding sites where
returnee migrants were kept for few hours before being sent them to their respective
quarantine centers. Holding sites were established in schools, public buildings, open
space with tents, hotels, rental houses, institutional buildings, community buildings,
Municipality buildings including in health clinics. The Government decalLred that
there should be a mandatory 14-day quarantine period. The survey found 6,747
quarantine facilities across the country where there were 45,018 people in the
quarantine facilities. The quarantine facilities were to provide multiple facilities
according to the Ministry of Health and Population's (MoHP) Quarantine Center
Management Guideline. Such facilities include: proper food, safe drinking water,
and maintaining the personal hygiene, isolated bed facilities including hygiene kits,
masks, sanitizers and toilets. The IOM survey (op cit.) revealed that many quarantine
facilities, however, did not have the standard criteria determined by the MoHP. The
missing was mainly in relation to recreational facilities, yoga provision, safe drinking
water, toilet facilities, separate beds, 24-hours ambulance services and emergency
medical equipment. The Government of Nepal also allowed the Home Quarantine to

6  IOM conducted a telephone survey of 730 Local Levels out of total 753 in the country. They have
interviewed the chief administrative officers, health coordinators, deputy health coordinators,
information and technology officers, Covid-19 focal persons and a few Chairpersons/Mayors of
the Local Levels.
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those returnee migrants who had no symptom of Covid-19 after keeping them few
hours in holding centers and checking their body's temperature. The survey found
that by 8 July 2020, there were 34,134 people under Home Quarantine. The survey
found 11,660 health workers working in these quarantine facilities.

With regard to the stigma and discrimination associated with Covid-19, the IOM
survey (op cit.) revealed that as the uncertainty grew, there was a al.rge-scale fear,
anxiety among the community people. As a result, stigma and discrimination against
Covid-19 cases was widely reported across the country. In the sample of 730 Local
Levels, 32% reported that there was some forms of stigma and discrimination against
the Covid-19 infected persons or returnee migrants. In some quarantine centers, an
attempt was made to fight against stigma and discrimination such as disseminating
right information about Covid-19, counseling, using people in the font-line, engaging
social influencers, mobilizing female community health volunteers (FCHV),
disseminating information, education and communication (IEC) materials, using
mass media and awareness program. In Banke district, in Rapti area, the community
people protested against establishing quarantine facility closed to their community
and many of the returnee migrants from India who were kept in the quarantine facility
were reported to have fled from the quarantine or in some cases, it is also reported that
they used to sleep at night in their houses and in the day in the quarantine facilities.

With regard to maintaining the data of the returnees, 56% of Local Levels reported
that there was no provision to systematically retain migration data while 22% reported
they had maintained data of returnee migrants. It is reported that 321,941 people had
migrated to India from 131 Local Levels after lifting of lock-down in Nepal. Of them,
there were 197,122 from Sudurpaschim Province, 68,884 from Karnali Province and
8925 from Bagmati Province. Further, the survey found that 72,133 migrants from 209
Local Levels had requested assistance during Covid-19 pandemic for returning to their
home. The request was often made to their concerned elected representatives such as
Ward Chairperson, Deputy Mayor/Chair or Mayor/Chairperson of the Local Levels.

Agenda of Returnee Migrant Workers: An Emerging Public Concern

Realizing the need of dignified return and sustainable reintegration of returnee
migrants, migration networks comprising of Government of Nepal, UN agencies,
development partners, I/NGOs’ organized the National Conference on Returnee

7  The conference was organized collectively by USAID, UK aid, Solidarity Center, WINROK
International, SaMi project, Swiss Agency for Development and Cooperation, Paurakhi, PNCC,
AMKAS Nepal, ILO, National Network for Safe Migration, Women Rehabilitation Center and
Foreign Employment Board.
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Migrant Workers in Kathmandu on October 27 and 28, 2021. The outcome of
the conference was the Kathmandu Decalration with 19 points. The conference
rightly came with the conclusion that addressing the issue of migrants' return and
their reintegration should be the integral part of the migration cycle for which a
range of stakeholders should be mobilized. The DecalLration urges the concerned
stakeholders in bringing of coherent and unified policy measures, establishing the
institutional mechanisms, setting the agenda in all layers of Governments, making the
migrant workers and returnees as an agenda for social movement, and managing the
social security schemes for the migrant workers, returnees and family members and
respecting the rights of migrant workers, making responsible the Local Governments
for the reintegration programs; maintaining the disaggregated data of the returnee
migrant workers; making responsible the employers and governments of the
destination countries for sustainable reintegration of the returnee migrant workers,
and incorporating this issue in the Bilateral Labor Agreement and Memorandum of
Understanding. Further, the Decalration urges to ensuring the rights to information
to migrant workers, returnees and their family members on matters like access to
employment, self-employment, entrepreneurship development, loan availability. The
DecaLration also recommends for formulation of the gender-friendly policies and
programs for the returnee woman migrant workers and establishing the temporary
safe houses and ensuring non-discrimination. The Decalration realizes the need of
public-private partnership for the dignified return and sustainable reintegration.

Conclusion

The central argument of this article is that the issue of rescue, return and reintegration
of the migrant workers is to be considered as one of the key components of migration
cycle. This is because of two reasons: one from the point of view of the magnitude
of the daily returns that has been taking place in Nepal. Every day, more than 500
migrant workers return to the country from different destination countries excluding
from India. Second, this issue is also important from the rights of migrant workers
and their family members. Dignified return is one of the human rights principles
of Office of the High Commissioner Human Rights of Migrant Workers at the
Vulnerable Situation and it also enters as an important objective of the Global
Combat for Migration as well as in Sustainable Development Goals.

Having examined the flow of the returns to the country during the first wave of
Covid-19 especially from India, it came to know that hundreds of thousands of
Nepalese citizens returned to their home for their security, life and survival. The
Government has failed to response the Covid-19 crisis timely and hundreds of
thousands of migrant workers were denied their rights to enter into their own country
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on timely. While the Federal Government brought the measures to contain the virus, its
implementation appears to be rather low because of lack of institutional mechanisms,
no proper management and lack of political commitment that the political leadership
failed to mobilize the whole nation to contain the situation and protect the rights
of returnee migrant workers. In Nepal, migrant workers' agenda has yet to be the
political agenda in the context that more than 3.2 million youth have been working
abroad, and inflow of remittance from the foreign employment has very substantial.
In the context of denial of the rights of migrant workers including returnees, the role
of human rights institutions come as the major one to respect, promote and achieve
the rights of returnee migrant workers by creating greater pressure and lobby to the
concerned Government agencies.
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Human Rights Perspective of Disaster Risk
Reduction and Management in Nepal

Dr. Dharam Raj Uprety
Tikeshwari Joshi
Abstract

Nepal is exposed to multi-hazard risk due to its unique geographic condition, diverse
climate, and distinct topography. Floods and landslides are common hazards in the
country. Furthermore, Glaciers are melting, species ranges are shifting towards higher
altitudes, frequencies of precipitation and thunderstorms are increasing. The severity and
intensity of these climate induced disasters are making lives and livelihoods vulnerable
of those living in poverty, and operating subsistence agriculture, who are disadvantaged,
marginalised, excluded, and vulnerable.

Based on desk review and experience of authors in the sector of climate change and
disaster risk reduction, this analysis revealed that there has been number of policies
and strategies introduced, set up of number of institutions for reducing risk of disaster,
and build resilience. Furthermore, these policies have limited or no explicit provision
of human rights, and accountability, which could have significant implication on
implementation of these policies and strategies as expected.

Effective Disaster risk reduction is closely linked with the effective implementation of
the policies ensuring people s right to live in a secure infrastructure, right to live in
a clean environment, and access to early warning of any possibility of disaster risk.
Therefore, deep collaboration & synergy among institutions, increased investment in
climate actions, and integration of climate risk into reguaLr development planning and
building capacity of local institutions is felt crucial for securing lives and livelihood
of people living at risk. This would ultimately contribute to developing accountable
institutions, fostering good governance and ensuring human rights for effective disaster
risk reduction, management building resilience.

Key words: Human rights, local people, risk, vulnerabilities, disaster, hazards
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1. Introduction

Climate change impacts have already profoundly affected enjoyment of human
rights for people throughout the world, and these impacts are rapidly increasing
(Germanwatch, 2020). Increasing number of hydro-meteorological as well as other
disaster events since the last two decades has been making lives and livelihoods
vulnerable, and these impacts mostly affect individuals and groups who are already
disadvantaged, marginalised, excluded, and vulnerable. These disaster events
occurring every year have been increasing since the 1980s with more devastation
after 2000. These impacts include the growing frequency and severity of flood
and landslide, cold-waves and heat-waves, lightning and thunderstorm as well as
slower onset hazards such as drought, decrease of agriculture productivity, extinction
of medicinal, and aromatic plants, and drying of spring sources. It is expected to
grow more as a result of climate change, and other socio-economic factors such as
population growth, urbanization and the degradation or loss of natural ecosystems.
Thus, climate change impacts affect socio-ecological as well as economic sectors
putting peoples and their means of living at risk. It started affecting human & livestock
health, nutrition and food security, ecosystems and biodiversity, peace and stability,
and migration. Climate change threatens to drive increases in maternal and child
malnutrition, is an increasing threat to national security, and contributes to migration,
and displacement. Climate change also exacerbates inequalities, increasing the
vulnerability of marginalized and underrepresented populations to gender-based
violence, dispossession, and disempowerment which ultimately hit hard to basic
human rights of people.

The people around the globe are confronted with these numbers of disasters posing
a threat to the social, economic, and cultural development as well as achieving the
sustainable development goals, as a result, it destroys long development efforts
and investment. The challenges are particualLrly the huge loss and damage in
infrastructure, loss of lives, and livelihoods, and forced migration of community
people due to mega disaster leaving no space for living after disaster. A natural or
human-made disaster can undo years of development progress in a matter of hours
and can stall future development for the next generation. The implementation of the
right to development is, therefore, closely interlinked with disaster risk reduction.
Hazards cannot be fully avoided; however, disasters to a aL.rge extent can be averted
by reducing the exposure of communities to the hazard, increasing their capacities to
withstand it and/or reducing their vulnerability.

Disaster risk reduction and management is an integral part of sustainable development
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including socio-economic development as well as environmental development. In
the 2030 Agenda for Sustainable Development, Sendai Framework for Disaster Risk
Reduction (SFDRR), Paris Agreement 2015 & Glasgow Pact 2021 recognised and
reaffirmed the urgent need to act on climate actions, and reduce the risk of disasters.
Likewise, the national policies and strategies introduced in Nepal such as the Disaster
Risk Reduction and Management Act 2017, DRRM policy 2018, DRRM strategic
Action Plan 2018-2030, Climate change Policy 2019 and National Adaptation Plan
2021 do also recognise the timely action to reduce risk of hazards on people and their
livelihoods.

Disasters and extreme weather events directly and indirectly affect the enjoyment of
arange of human rights, including the right to life, water and sanitation, food, health,
housing, self-determination and culture, as well as the right to development (OHRC,
2019). The increasing number of natural disasters is one of the adverse global trends
that pose a serious challenge to the realization of the right to development. Disaster
risk reduction is therefore closely interlinked with the implementation of the policies
ensuring people’s right to live in secure infrastructure, clean environment, and access
to early warning of any possible disaster risk.

The paper is based on desk review and experience of authors in the sector of climate
change and disaster risk reduction. The aim of this paper is to analyse disaster risk
reduction and management from human right perspective focusing particuaLrly on
how communities are exposed to various hazards, risk of these hazards on lives and
livelihood and provision made in getting early warning information of any possible
disaster and the possibilities of the impacts on people’s right to live secure and
dignified life.

2. Riskof Climate change and human security from the perspectives
of human rights

According to the World Health Organisation, 24 percent of global deaths are linked
to the environment each year — eight million of which are caused by forms of air
pollution. Between 2030 and 2050, an extra 250,000 deaths are anticipated globally
directly due to climate-induced risks, such as heat stress, malnutrition and maalLria.
Climate change is part of a deeper environmental crisis, which has the destruction
of human rights and health at its core. Climate variability poses enormous costs
to people’s life, livelihood, property, and Nepal’s economy as a whole (Sapkota,
2016). For example, severe winter droughts in 2006 and 2009, compounded by El
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Nino, highly impacted Nepal’s agriculture sector. It led to food deficits of 400,000
tons, which increased food prices by 117-300 percent in various locations (UNDP,
2013; Wang et al., 2013). In 2017, extreme monsoonal rains caused inundation in
80% of southern Nepal, which resulted in US$ 585 million in damages (National
Planning Commission, 2017). In 2019, Nepal also experienced the country’s first-
ever recorded Tornado in the Southern Bara and Parsa districts, which killed 28
people, injured more than 1,100, and damaged about 2600 buildings (Nature, 2019).
Between 1990 and 2020, a total of 1408 natural disasters have been reported in the
South Asia region, which affected over 1.8 billion people and led to 541,245 deaths
and close to US$ 213 billion in damages (RIMES, 2021).

Variations in weather patterns and hydrological regimes could intensify floods,
droughts, water availability, and thus alter farming systems. Projections suggest that
annual temperatures will increase between 1.3-3.8°C by 2060 (AR-5-IPCC). The
IPCC Working Group I sixth assessment report published in 2021 shows that the
world will probably reach or exceed 1.5 degrees C (2.7 degrees F) of warming within
2040. Monsoon summers are projected to be wetter and winters are estimated to be
drier. Reduced water availability during dry periods could exacerbate agricultural
water needs, as an estimated 64% of the country’s farmers rely on water from rains
of the monsoon season. Furthermore, projected reductions in winter snow, as well
as increased temperature, could reduce available snowmelt levels during spring and
summer and could result in greater winter runoff. In the long term, increased melting
of Himalayan glaciers will reduce Nepal’s water supply, rendering many of the
country’s irrigated lands vulnerable (CCKP, 2021).

As a country with diverse typography, complex geology and highly varying climate,
Nepal is exposed to many natural and human-induced hazards. The trend of frequency
and intensity of hazards, especially climate induced hazards such as flood, landslides,
cloudburst, drought, hailstorm, cold wave, heatwave, lightning, and tornado has
increased because of climate change. In the business as usual scenario, it is estimated
that annually 10% of'the GDP will be lost directly and indirectly by the year 2100 due
to climate induced disasters. Flood disasters alone account for 100 deaths/ year in
Nepal with huge loss and damage of properties as well as lives and livelihoods. The
country’s varied geo-climatic system, poor infrastructure, and social vulnerability,
including natural resources-dependent livelihoods and widespread poverty levels
make the country highly vulnerable to climate-related induced disasters (The World
Bank Group, 2012; IFAD, 2019). Floods and landslides, triggered with heavy
monsoon during June and September, bring huge disasters; resulting in loss of
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millions of agricultural products, physical properties, lives, and livelihood. Between
2008 to 2017, flood damage caused economic losses of more than NRs 85,666
million (713.86 billion USD) (MoHA, 2019). The estimated economic losses by
disasters in a single year 2017 to 2018 was NRs 6.8 billion (5.6 million USD) which
includes NRs 252 million (2.1 million USD) losses incurred only from flood and
landslides (MoHA, 2018). In 2017, the central and eastern part of Terai suffered
high rainfall and flash floods causing damage of NRs 17.9 billion (149 million USD)
in the agriculture sector (NPC 2017). There were recorded 901 incidents of flood
and landslide directly affecting 17,279 families in 2017/18 (NEOC, MoHA, 2018).
Besides, there are huge non-economic impacts due to these disasters which are often
less considered. As per the National Disaster Risk Reduction portal, flood induced
disasters alone claim 100 lives per year. Nepal Disaster Report, 2019 elucidates a
total of 6,381 - small and aLrge disaster incidents were reported during the period
2017 to 2018. The total incidence of flood and landslide occurring in between 2011-
2020 were 1592 flood and 2068 landslide.! The lives and livelihood of the people
were affected badly with no or limited support that people got. It was also realised
that the right to information on such devastating risk of flood was hardly rich to
communities with adequate lead time for preparation.

Three major climate risk areas, agriculture, hydroelectricity and water-induced
disasters have already accounted for an annual cost of 1.5t0 2 % of GDPin 2013 (IDS-
Nepal, PAC and GCAP, 2014). Agriculture, which is the mainstay of livelihood for
more than 65.5 percent of population and contributes 26.98 percent to national GDP,
is highly fragile and sensitive to water induced hazards (too much and too less water)
with much less practices of protected agricultural systems in Nepal (International
Business 2016). Hazards such as drought, hailstones and heavy storms have also a
huge impact on agriculture and livelihood of poor and vulnerable people. In 2009,
more than 2 million people were at risk of food insecurity in western regions due to
less rainfall- the drought impacts (less than 60mm) (MOAC 2009). While in 2021,
due to post monsoon rainfall, and resulted flood has damaged huge amount of paddy
rice in Sudurpaschim, and Lumbini Provinces (see table 2)

Climate induced disaster risk management seeks serious attention in Nepal in
terms of policy, finance, and institutional governance, however, there has been a
gap looking at these disaster risks from the human rights perspectives. In recent
years, Nepal has made significant achievements in terms of developing various legal
and institutional arrangements to reduce and manage disaster risks. The Ministry of

1 http://drrportal.gov.np/ access on 19 August-2021
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Home Affairs (MoHA) via the National Disaster Risk Reduction and Management
Authority (NDRRMA), and National Emergency Operation Center (NEOC), and
other ministries such as the Ministry of Federal Affairs and General Administration
Development (MoFAGA), the Ministry of Urban Development (MOUD), Ministry
of Industry, Commerce and Supply via the Department of Mine and Geology are
the key stakeholders working in disaster risk reduction and management. Likewise,
the Ministry of Forest and Environment (MOFE), looking into climate change and
acting as a focal point for United Nations Framework Convention on Climate Change
(UNFCCC) for climate change. Disaster Risk Reduction and Management (DRRM)
Act 2017 is in place with more focus on preparedness, prevention and mitigation,
together with relief and recovery. The Act has mentioned roles and responsibilities
for the Federal, Provincial and Local level government in DRRM, but it has limited
or no explicit provision about accountability in terms of human rights in the course of
DRRM. Nepal has also endorsed National Disaster Risk Reduction Policy 2018, the
DRRM Strategic Action Plan for 2018-2030, with targets and priority of actions to
make disaster resilient Nepal. However, investment and other financing instruments
required for implementing these strategies and action plans are not well mapped for
the financial resilience and from the perspectives of human rights.

3. Climate change, Sustainable Development goals and Human rights

It is increasingly recognized that human rights are essential to achieve sustainable
development. Human rights principles and standards are strongly reflected in
an ambitious global development framework - the 2030 Agenda for Sustainable
Development. The Agenda covers a broad set of 17 Sustainable Development Goals
(SDGs) and 169 targets. Grounded in international human rights law, the agenda-2030
offers critical opportunities to further advance the realization of human rights for
all people around the world, without discrimination. Furthermore, the governments
around the world committed to a blueprint for a more just and sustainable path for
people, planet and prosperity that “seek to realize the human rights of all” (UN 2015).

Based on the SDGs endorsed through the UN Summit in September 2015 and it
came into force on January 2016, the Government of Nepal has also prepared and
is implementing a fifteen-year Sustainable Development Agenda for Nepal (2015-
2030), in which DRM has been prioritized aiming to reduce risk of hazards on people
and their means of living. Disaster Risk Reduction is a cross cutting issue which
should be considered in all sectors of development. Considering of the fact, DRR is
considered in 10 of the 17 Sustainable Development Goals viz, (1) No Poverty, (2)
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Zero Hunger, (3) Good Health and Well-being, (4) Quality Education, (5) Gender
equality, (6) Clean Water and Sanitation, (9) Industry, Innovation and Infrastructure,
(11) Sustainable Cities and Communities, (13) Climate Action, (15) Life on Land,
(17) Partnerships for the Goals.

Many international deliberation such as Conference of Parties (COP), [IPCC physical
science report 2021, forecasted that the coming decades are expected to threaten
human security in many parts of the world as rise of temperature beyond 1.5 degree
along with rise of greenhouse gases mainly Carbon dioxide and methane. The
impact of climate change affecting least development and small island countries
disproportionately posing economic, social, and environmental sectors that would
challenge achieving the Sustainable Development Goals (SDGs). Climate change
threatens not only economic growth (SDG 8) but it will also act as a poverty multiplier
by increasing the number of poor people and by making poor people even poorer
(SDG 1), as well as inequality (SDG 10).

The TPCC 2018 Special Report on 1.5 °C and IPCC report 2021 gives us a stark
warning of the climate crisis that we have only about 12 years to save the planet.
Current plans of developed countries to limit global heating take us to more than
3°C of warming - a precipice for consequences beyond the coping capacity of
most of humanity and the ecosystem. The impacts of climate change are reversing
our development, increasing poverty and vulnerability. If warming exceeds 2°C,
the consequences will be severe including ecosystem breakdown, increases in the
severity and frequency of extreme weather events leading to socio-economic stress
and potentially a alrge-scale youth migration increased in search of livelihood
options.

Nepal is already facing dire consequences of climate impacts on different sectors such
agriculture and livelihood, forest, biodiversity, and watershed, critical infrastructure
and public health. Agriculture, which is the mainstay of livelihood for more than
65.5% of population and contributes 26.98% to national GDP, is highly fragile
and sensitive to water induced hazards (too much and too little water) impacting
the agricultural system in Nepal (International Business, 2016). The Terai is the
flat land in Nepal where the majority of agricultural productivity takes place, but is
severely impacted by the monsoon flood every year with heavy loss in some specific
flood return periods. In 2017, the central and eastern part of Terai suffered high rainfall
and flash floods causing damage of NPR 17.9 billion in the agriculture sector (NPC,
2017). The extreme rainfall reached a peak of 250 mm to 500mm in 24 hour causing
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massive flooding as the rain of such intensity crossed the current thresholds.? Due
to the increasing impact of climate change, the frequency and severity of extreme
weather events are increasing. Loss of lives, livestock, and damages to crops,
assets, and other public and private infrastructure due to flood occurs every year in
Nepal’s Terai. Loss and damage of income has direct implication on the livelihood
system of subsistence-based economy, which put smallholder farmers and micro-
entrepreneurs most at risk. This has led the ultra-poor and vulnerable households
entrenched in poverty due to deepening cycles of debt due to recurrent flood impacts.
SimiaLrly, the impact of climate change has been seen in many other sectors such as
forest and biodiversity. Climate change will likely alter the frequency and intensity of
forest disturbances, including wildfires, storms, insect outbreaks, and the occurrence
of invasive species.

4. Loss and damage due to climate induced disaster- what is lacking
from a human right perspective?

The (UNFCCC, 2013) has classified and defined economic loss and damage as the
loss of resources, goods and services that are commonly traded in markets, whereas
non-economic loss and damage can be understood as the remainder of items that are
not commonly traded in markets. It describes five types of economic loss and damage
— business operations, agricultural production, tourism, infrastructure and property —
which directly impact income and physical assets. Non-economic loss and damage,
as UNFCCC puts it, are of nine types that lead to direct incidences at individual and
society levels and in the area of environment. They include (loss of) life, health and
human morbidity at individual level; human mobility, territory, cultural heritage,
indigenous knowledge and societal/cultural identity at society level; and biodiversity
and ecosystem services in the area of environment.

Loss and Damage implies those impacts of climate change that are minimized
through adaptation and mitigation actions — is already a lived reality for people
around the world, violating their human rights and displacing more than 30 million
people in 2020 alone (CAN, 2020). Poor and vulnerable countries and communities
are least responsible for climate change but are already facing the majority of its
negative impacts, in the form of both extreme weather events like landslide, flood,
and droughts and slow onset processes such as melting of glaciers.

The DRRM Strategic Plan of Action (2018-2030) of Nepal mentions that one of
the causes for high risk of poor and marginalised families and groups to disasters is

2 The threshold for rain stipulated by the Department of Hydrology and Meteorology (DHM) is 1
hour=600MM; 3 hours: 80MM; 6 hours=100 MM, 12 hours= 120 MM, and 24 hours= 140MM
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absence of risk sharing and compensation mechanisms which is yet to institutionalise
in Nepal. Between January 1, 2010 to 19 August 2021, Nepal has lost about NPR
40,000 million due to climate induced and other disaster occurred. These include
landslide, flood, thunderbolt, wild-fire, heavy rainfall, wind-storm, cold wave, snow
storm, drought, soil erosion together with 2015 earthquake. loss and damage of lives
and infrastructure and its consequences on economy over the period of 10 years is
provided in table 1

Table-1:
Loss and Damage resulted from disaster in 10 years (2010-2020)

S. No. | Loss and Damage area Total loss and Damage
1 People Death 14,315

2 Livestock death 27,672

3 Infrastructure damaged 800,000

4 Number of incidents occurred 27,361

5 Total economic loss Nrs 40,000 million

Source: http://drrportal.gov.np/ MOHA 2021

Post-monsoon extreme rainfall of 2021 has also resulted in huge loss of lives and
properties in Nepal. Heavy rainfall hit hard to Sudurpaschim and Lumbini Provinces
at a time when farmers were harvesting their paddy rice. The loss and damage caused
by the post monsoon rain is given in table 2. The monsoon rain normally enters Nepal
on 10th June and exits 30th September each year. The trend of rainfall however has
been changing and shifting to both enter date together with exit date. The monsoon of
2021, entered Nepal on 11 June, 2021 and exited officially on 11 October, 2021. After
the official decalLration of the exit of the monsoon on 11 October, by the Department
of Hydrology and Meteorology (DHM), farmers assumed that no further heavy
rain could be expected. This unseasonal, heavy rainfall has left a wake of deaths,
missing people, damage to roads, bridges, hydropower stations and other physical
infrastructure as well as heavy agricultural losses due to flooding and landslides
across the country. The incessant rainfall induced flood, damaged the paddy worth of
Nrs 8,27,80,00,000 (Table given below provides the details of loss of rice according
to the provinces of the country). The poor farmers whose livelihood depends on
agriculture and who were about to harvest their paddy from their farmland, were the
ones affected the most. The country could have reduced the loss and damage if the
local people including farmers could have gotten the information about the possible
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rainfall. The DHM had predicted the possible rainfall, but the concerned authorities
failed to disseminate the information widely to the local level. This is because of the
weak coordination among the institutions that are responsible for DRRM. In this,
roles and responsibilities as assigned were not effective in responding to disaster
events, despite the number of institutions responsible for it. Earlier study has reflected
that prevalence of blaming games among the institutions has the weekend response
to the climate risk (Joshi et al. 2016). Taking four interrelated aspects: power and
authority, accountability, representation and knowledge, the authors analysed how the
institutions interact in relation to understanding and responding to the development
process, climate change adaptation and climate induced disasters.

The National Disaster Risk Reduction and Management Authority (NDRRMA) is
to work in disaster preparedness, mitigation and adaptation measures including risk
communication. But, while listening the response from NDRRMA in post monsoon
rainfall 2021 induced disaster that hit hard to people, the spokesperson of the
NDRRMA in his Television interview has said, “There are some weaknesses that we
realised in terms of risk communication, and NDRRMA failed to estimate the impact
of post-monsoon rain of such scale, which could be reduced if timely communication
would have been made.” The spokesperson in his television interview further added
that NDRRMA was expecting more caLrity on forecast messages, which they said
they received just a day before of the disaster occurred in many western parts of Nepal.
In this case, the DHM could have issued a letter in the name of NDRRMA with site
specific impacts of rainfall in possible flood and landslide, which the NDRRMA was
expecting, however, the DHM has only issued a bulletin about the consequences of
the heavy rainfall and posted the same message on its official website. The question
that emerges here is that the people's right to get the right information at the right
time has failed in this case, which is a clear violation of human rights.

Table-2:
Loss and Damages of rice caused by 2021 heavy unseasonal rainfall of Nepal

Province Affected Area (Ha) | Loss of Rice (Ton) Loss Amount (NRs)
Province 1 7492 28469 800000000
Province 2 5355 20350 560000000

Bagmati 530 2068 58000000

Gandaki 1192 4530 130000000
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Lumbini 42427 161223 4510000000
Karnali 10584 40219 300000000

Sudurpaschim 18000 68400 1920000000
Total 85580 325259 8278000000

Source: Ministry of Agriculture and Livestock Development, 2021

Despite the fact that the developing countries have been facing huge loss of lives, and
damage of critical infrastructure due to severity of climate change, Nepal together
with other developing countries via G77 and China alliance demanded to bring new
facility to address such unexpected loss and damage. But the Glasgow Climate Pact,
after resistance from the United States, the European Union and some other rich
nations, failed to secure the establishment of a dedicated new loss & damages fund
for climate vulnerable countries like Nepal. Nepal has witnessed mega Melamchi
flood disaster, Manag Urban flood disaster and Sudurpashim together with Lumbini
flood disaster on crops in 2021 justify the demand of Nepal to bring loss and damage
facility for developing countries.

5. Provision of Human rights in national and International DRR
and climate change policies, strategies

Addressing issues embedded with climate change means reducing the risk of
hazards, minimise loss and damage in disaster, and transfer of risk to save lives
and livelihoods of poor and vulnerable people. Increasing severity and intensity
of climate induced disaster in the last few decades, it has brought an international
attention to secure fundamental human rights of people those suffering from the
impact of climate change.

Nepal has signed various international policies and frameworks related to climate
change and DRR which includes Paris Agreement 2015, SFDRR 2015, Glasgow Pact
2021, and Disaster Risk Reduction and Management. Some of the key international
initiatives where Nepal has signed, and also has started their localisation aiming to
reduce risk of disaster, and build resilience of people, environment and infrastructure.

5.1 Sendai Framework for Disaster Risk Reduction (2015-2030)

The Sendai Framework for Disaster Risk Reduction (SFDRR) 2015-2030 was
adopted at the Third UN World Disaster Risk Reduction Conference held in Sendai,
Japan, on March 18, 2015. It is the successor instrument to the Hyogo Framework

National Human Rights Commission, Nepal



Sambahak

for Action 2005-2015. It intends to ensure the substantial reduction of disaster risk
and losses in lives, livelihoods and health and in the economic, physical, social,
cultural and environmental assets of persons, businesses, communities and countries
over the next 15 years. SFDRR has four priorities for action: 1) Understanding
disaster risk; 2) Strengthening disaster risk governance to manage disaster risk; 3)
Investing in disaster risk reduction for resilience; 4) enhancing disaster preparedness
for effective response and to “Build Back Better” in recovery, rehabilitation and
reconstruction. The government of Nepal has prepared a Disaster Risk Reduction
National Strategic Action Plan (2018-2030) in which DRR activities have been
prioritized corresponding to the four priorities of the SFDRR.

The key outcomes of SFDRR 2015-2030 was “the substantial reduction of disaster
risk and losses in lives, livelihoods and health and in the economic, physical,
social, cultural and environmental assets of persons, businesses, communities and
countries”. This implies that the right to live dignified lives, and the right to get early
warning of the risk information prior to disaster is provisioned in the SFDRR 2015.

5.2 The Paris Agreement on Climate Change-2015

Nepal ratified the Paris Agreement in December 2015 stressing to keep global
temperature 1.5 degree, and increase of climate finance for Nepal and Nepal like
developing countries. Addressing the needs of poor and climate vulnerable people,
the right perspectives was also got adequate space in the COP-21 discussions and
was highly raised while endorsing the Paris Agreement on Climate Change in 2021.
The UN Human Rights Council appointed to serve as Independent Expert in 2015
considering the COP-21 as Special rapporteur, on the issue of human rights obligations
related to the enjoyment of a safe, clean, healthy and sustainable environment to be
incorporated in Paris Agreement-2015. The Council requested Mr. Knox, a professor
of international law at Wake Forest University in the United States, to caLrify the
application of human rights norms to environmental protection, and to identify best
practices in the use of human rights obligations in environmental policy-making.
where he has stressed to ensure human rights obligations urged parties to adopt a
rights perspective in tackling environmental issues. SimiaLrly, the Glasgow Pact
2021 has also stressed incorporating human rights in all aspects of decision making
range from mitigation, adaptation, climate finance and other negotiations on tackling
climate change. This indicates that the human rights perspective has been emerging
in all international and national policy making processes, but yet emphasis on their
implementation has remained in question.

The Paris Agreement (COP 21) stresses the need for accelerated action to build
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resilience through risk-sensitive planning and implementation of national policies
and plan. The Article 8 of the agreement emphasizes the importance of averting,
minimizing and addressing loss and damage associated with the adverse effects of
climate change, including extreme weather events. It states areas of cooperation
and facilitation to enhance understanding, action and support for EWS; emergency
preparedness; comprehensive risk assessment and management; risk insurance
facilities, climate risk pooling and other insurance solutions; non-economic losses;
and resilience to communities, livelihood and ecosystems.

5.3 National Policies and strategies on climate change and Disaster risk reduction

The Government of Nepal (GoN) has initiated various actions ranging from policy
formulation to action for addressing climate change and disaster risk reduction.
There are a number of legal, institutional and policy frameworks that exist in Nepal.

The new Constitution of Nepal 2015 has promulgated shared responsibilities of
disaster risk management at all levels of governance. Part-3, Article 16- states
that every citizen has the right to live with dignity, article 27-right to information,
and article 30- right to clean environment. Based on the constitution, the federal
Ministries have introduced policies, strategies, and framework to address climate
change and disaster risks that people of communities have been facing, but still
human basic human rights such as right to get early warning, right to know disaster
risk, knowledge on hazards in which communities are exposed are overlooked. The
Ministry of Federal Affairs and General Administration has endorsed a guideline
on Local Disaster and Climate Resilient Plan 2021 to formulate the same at local
government level. The aim of such policy formulation was to integrate climate and
DRR into the local planning process which could foster resilience building at local
level. The Ministry of Forest and Environment has formulated Climate Change
Policy 2019, the National Adaptation Plan (NAP) 2021, and National Determinant
Contribution 2020.

The Climate change Policy 2019 has the objectives of advancing capacity on climate
change adaptation, developing ecosystem resilience, promoting green economy
by adopting low carbon economic development concept, mobilising national
and international financial resources, making effective the information service,
mainstreaming climate change into relevant sectors and institutions. Nepal also
identified adaptation priorities and actions across thematic areas that are in line
with its National Climate Change Policy (2019) and incorporated into its national
Adaptation Plan (NAP)-2021.
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The nation’s adaptation priorities include agriculture and food security; forests,
biodiversity and watershed conservation; energy; health; and disaster risk reduction
and management. The NDC considers the principle of common but differentiated
responsibilities and respective capabilities, in light of national circumstances.
Nepal’s technically sound 2020 NDC includes quantifiable targets for the short-term
(by 2025) and medium-term (by 2030) and spans energy, waste, and agriculture,
forestry and other land use (AFOLU).

Likewise, as per the DRRM Act, 2017, the National Disaster Risk Reduction and
Management Authority (NDRRMA) has been established with aims to reduce
disaster risk, and effective management of post disaster actions including relief,
recovery actions. As per the national policy, framework, and Act as mentioned above,
the provincial, and the municipal governments have drafted policies and strategies
related to climate change and DRR.

The 15th National Plan (2019-2023) has prioritized disaster risk management and
disaster risk reduction as an inherent character of sustainable development goals.
This plan aims at safe and resilient Nepal by focusing all aspects of DRR including
response and relieftogether with effective preparedness and response, an early warning
system that includes an assessment of possible disasters based on geographical
information systems (NPC, 2020). There are few regulations, guidelines, frameworks
and directives, which are already being practiced at provincial, district and local
levels. Local Disaster and Climate Resilience Plan (LDCRP) is being prepared by all
local governments based on Local Disaster and Climate Resilience Plan (LDCRP)
guidelines 2017. Likewise, the revised Framework for Local Adaptation Plan of
Action (LAPA 2019) has been introduced. The LAPA Framework was designed
to support decision-makers at local-to-national levels to identify the most climate
vulnerable communities and their adaptation needs.

These policy instruments provide the basis of living dignified lives, right to
information on risk that communities are exposed to, knowledge on risk and skills
on adaptation as well as mitigation actions which also build the basis of human rights
at local level to federal level. The effective implementation of these plans, policies
and strategies “living no one behind “can be instrumental to ensure human rights at
all levels.
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6. Conclusion and way forward

The increasing number of disasters is one of the adverse global trends that pose
a serious challenge to the realization of the right to development. Disasters and
extreme weather events directly and indirectly affect the enjoyment of a range of
human rights, including the right to life, water and sanitation, food, health, housing,
self-determination and culture, as well as the right to development. Disaster risk
reduction is therefore closely interlinked with the implementation of the right to
live in risk-informed development infrastructure, the right to live dignified lives
by reducing risk of hazards and reducing vulnerabilities by introducing adaptation
actions where risk threatens people’s life. The focus of any international and national
actions, policies and plans should be aligned with the basic rights of people. Thus, the
rights to protection of lives and livelihoods should be taken into high consideration
in the pre-disaster context, and equitable and justifiable relief and recovery in the
post disaster context. As such, adequate measures towards disaster risk reduction,
prevention and mitigation are the crucial elements for ensuring the rights to live a
dignified life.

Thus, DRM laws and policies should adopt an integrated approach which recognises
human rights principles before, during and after disasters as guiding principles for
disaster risk reduction and disaster management. This demands a strong and effective
implementation of national, provincial, and local policies related to climate and DRR.
Effective implementation of such policies and strategies can help in fostering of risk
informed development, risk communication, risk informed settlement planning, and
other mitigation and prevention measures. Implementation of any plan and strategy
required investment, and hence there is a dire need to increase investment on disaster
preparedness, prevention and mitigation actions, which could save 5 to 7 folds post
disaster investment, and contribute to save lives and livelihoods.? To reduce risk of
hazards, and prevent loss and damage, there is a strong need to strengthen the multi-
hazard early warning system, link it with local government and local communities.
The early warning message on risk generated from authorities are to be localized to
reach to risk at communities. Adaptation and mitigation options with more emphasis
on adaptation to be integrated into regualr planning, and allocation of adequate
finance to implement the adaptation plan prepared at local, and national level to
achieve the roadmap of net zero emission by 2030 to keep our stand on 1.5 °C global
temperature rise.

3 1 dolaLr investment in preparedness implies that 5 to 7-fold of saving in investment into post
disaster relief and recovery.
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By means of Conferences of Parties (COP), a strong advocacy and skilful negotiation
is required for influencing international government delegates for increasing climate
& DRR finance for climate actions and urge the developed countries to present a
clear blueprint on fulfilling their global commitment of USD 100 billion/year by
2022 with dedicated and equal share for adaptation actions as agreed in Glasgow
Pact 2021. Negotiate for a simplified process of GCF to make an equitable financial
distribution system for climate actions both adaptation and mitigations that could help
support communities that have been facing the impacts of climate induced disaster.
All policies and plans, while rolling out at community level, the needs of poor and
vulnerable people should be incorporated, and benefits should be reached directly
to the affected households. National laws and policies should also incorporate the
basics of human rights while formulating new policies or making amendments of the
existing policies.
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Human Rights Before, During and After
Disaster in Nepal

Dr. Subodh Dhakal

Abstract

Undergoing mountain building process, unstable steep slopes, weak geological

formations, severe climate change impact along with heavy monsoon rainfall
make Nepal one of the most hazardous countries in the world that can easily turned
into disaster. In Nepal, generally the disasters are brought by different hazards
like epidemics; landslides, floods, earthquake, fire, thunderstorm and accident.
These disasters are sometimes triggered by natural causes but in many cases they
are triggered by human induced factors. In both the cases, people; community,
country and sometimes the entire world have to face severe loss, damage
and hardship. Since, disasters are complex phenomena with life threatening
consequences; the widely accepted norms and provisions of human rights can be
easily violated unless the proper research, planning and other endeavors are kept
intact. It is the responsibility of the individuals, concerned authorities and the
State to ensure the principles, norms, provisions and guidelines of human rights
to be followed and implemented in any situations. This paper reviews the human
rights principles, norms, provisions and guidelines that should be followed in
disaster management cycle and quickly evaluate the human rights situations
during few recent disasters in Nepal.

Keywords : Disaster, human rights international laws ..........
1. Introduction

Undergoing mountain building process, unstable steep slopes, fragile geological
formation, severe climate change impact along with heavy monsoon rainfall make
Nepal one of the most hazardous countries in the world. The Nepal Himalaya is the
outcome of the collision between the southern Indian plate and the northern Tibetan
plate and the collision process is still going on. The dynamics of a collision between
such a huge lithospheric plates resulted in the formation of numbers of tectonic faults
and the highly deformed rocks. Because of the cyclic process of store of energy and
its release after certain interval, Nepal is most hazardous country for earthquake
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and has been experiencing many small and numbers of big scale earthquake time
and again. This process is also the reason for the formation of very high elevation
difference (climbing from just 60 m to over 8,800 m above sea level) and hence the
topographical variation as well as the diversified geological characteristics within
very short width of the country. Because of such a topographical variation and
geological characteristics, together with torrential rain during the monsoon season,
the country frequently experiences landslides, debris flows and floods. High grade
of weathering of rocks in the mountains, intense erosion and bank scouring by the
high gradient rivers in the mountains have severe negative impact in the productivity
of the land and have enhanced the hazard of flood and debris flows in the Terai zone
of Nepal. In addition to this, Nepal is one of the most hazardous countries in the
world with respect to climate change because of the high rate of temperature rise'.
Recently, the impact of global climate change has intensified the disaster risk as
the rate of temperature rise in the Himalaya is significantly high compared to the
global average. Numbers of demographic factors such as rapid population growth,
improper land use, economic underdevelopment and poverty are other reasons for
increasing the frequency and size of the natural disasters in the country.

However, not all hazards turn into disasters. Risks, hazards, and preparedness are the
key factors that determine whether or not a hazard becomes a disaster. If there is no
risk to human life and property, even though the area is extremely hazardous, there
will be no disaster; e.g., a alLrge-scale landslide in an uninhabited area poses no risk
to human life and property although the area may be extremely hazardous. However,
the risk of each of the hazards in Nepal is in the highly populated and economically
active area. For example Kathmandu is at high risk for earthquake, Terai of Nepal
which is highly populated and consists of most productive agriculture land, is at high
risk for flood and mountains are at high risk for debris flows, landslides and soil
erosion. In summary, the natural hazard in Nepal and its consequence like disasters
is controlled by the following major factors’:

*  Ongoing mountain building process as a result of the dynamics of the collision
between the southern Indian plate and northern Tibetan plate

*  High degree of topographical variation within very short distance

1 Icimod (2007). Disaster Preparedness for Natural Hazards: Current Status in Nepal, International
Centre for Integrated Mountain Development (ICIMOD), Kathmandu Nepal.

2 Dhakal (2015). Evolution of Geomorphologic Hazards in Hindu Kush Himalaya, In: H.K.
Nibanupudi, R. Shaw (eds.), Mountain Hazards and Disaster Risk Reduction, Disaster Risk
Reduction, Springer Japan
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*  Deformed rocks in the mountains, variation in rock types and the presence of
very weak rocks

*  High rate of deforestation
*  Heavy torrential rainfall in monsoon

*  High amount of debris within the flood water, debris-debris collision and
sedimentation in the Terai

*  Irregualr and unpredictable precipitation pattern

*  High rate of temperature rise in the Himalaya and consequently high rate of
glacial melting, formation of glacial lakes and their breaching

* Lack of awareness, weak institutional arrangements and preparedness for
mitigating hazards

The improper planning, poor technology, lack of useful research and poor governance
in the country all have also exacerbated the frequency of disasters and the overall
loss signifying that many of the disasters in Nepal are human induced. This latest
statement also indicates that human rights of different types and sectors have been
violated as people are not able to entertain their rights of living without danger
and threat. According to the concept of human rights, every single human being is
entitled to enjoy his or her human rights without discrimination to race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth
or other status®. All the member nations of UN are obliged to respect, protect and
promote human rights. Constitution of Nepal, 2015 also provides various human
rights through fundamental and constitutional rights of citizens. Despite of these
provisions, there are reports of violation of human rights in different situations and
cases. One of these cases to evaluate is the human tight situations before, during and
after various types of disasters like earthquakes, landslides, floods etc.

Disasters bring serious disruption of the functioning of a community or a society
involving widespread human, material, economic or environmental losses and
impacts, which exceeds the ability of the affected community to cope using
its own resources™. They cause widespread hardship and are evolved due to
different hazards that are considered as dangerous phenomenon, substance, human
activity, or condition that may cause loss of life, loss of livelihoods, social and
economic disruption, or environmental damage. Epidemics, landslides, floods, fire,

3 ICJ(2016). Nepal: Human Rights Impact of the Post-Earthquake Disaster Response - A Preliminary
Report, International Commission of Jurists.

4  UNISDR (2009). Terminology on Disaster Risk Reduction, United Nations International Strategy
for Disaster Reduction.
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thunderstorm, accident, and earthquake are some of the common hazards in Nepal.
They contribute significantly to the total annual loss of life and damage to property.
It has been identified that that flood, fire and epidemics are major disasters in terms
of number of disaster records whereas epidemic, landslides and floods are major
disasters in terms of deaths due to natural disasters in Nepal®. In this paper, the human
right situations in different types of disasters on Nepal are evaluated. To evaluate the
situations of human rights in different types of disasters, past studies and reports
related to the main objective of this paper is reviewed and synthesized.

2. Disaster and human rights

Disaster brings serious disruption of the functioning of a community, many
communities and sometimes the whole nation. These extreme events can be natural
or human induced; and they can exceed the tolerable magnitude in certain areas and
within certain time bringing the normal functioning to halt thereby posing threat of
violation of basic human rights. Right to food, right to clean drinking water, right
to proper shelter, right to clean environment and right to survive are some of the
basic human rights that could be easily violated during disaster. If a nation tries to
stop the violation of human rights only after the occurrence of disastrous events,
it cannot be successful because proper planning and worst case scenario analysis
1s most essential to avoid such problems. The level of violation of human rights in
disaster depends upon number of factors like the understanding of disaster as well
as human rights by the citizens and the nations; awareness level of the citizens,
preparedness for disaster, involvement of the communities in disaster management,
planning and activities of disaster management authority, planning and activities of
human rights authorities and activists; technical and financial capacity of the nations,
policy and priorities of the citizens and the state etc. Also the terrain conditions,
infrastructures like facility of transportation and communication system, availability
of tools, equipments and technology etc. are also other factors controlling the level
of human right violation in disaster.

Governments and intergovernmental humanitarian aid agencies both have an
obligation under international law and human rights norms to ensure that human
rights are fully integrated in the different phases of disaster. In the context of Nepal,
we have a general duty under its international human rights treaty obligations to
ensure equal protection of the law and of human rights, without discrimination with

5 NSET (2007). Disasters in Nepal: Inventory of Events and Analysis of Impacts (Period Covered
1971-2006), Preliminary Analysis (In-house unpublished report under the DesInventar Project of
NSET), National Society for Earthquake Technology - Nepal, Kathmandu.
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respect to religion, ethnic origin, language, gender, color, race, sexual orientation,
disability, religion, language, political ideology, national origin, property or other
status. Such obligations under international law are particuaLrly important in the
disaster process.

When we talk about the disaster, it has generally three phases namely: pre-disaster
phase, during disaster phase and post disaster phase. Out of these three phases, proper
planning before disaster, also called pre-disaster phase, is most important to solve
the issue of human right violation during any type of disaster. For the purpose of
reducing the magnitude and frequency of disaster; and to reduce any type of impact
from the disasters, the concept of Disaster Risk Management has been evolved. It
includes sum total of all activities, programmes and measures which can be taken
up before, during and after a disaster with the purpose to avoid a disaster, reduce its
impact or recover from its losses. Before 1990s, disaster was considered as event
and responded by government and other agencies with response and relief as main
component of DRM. Until this time disaster was taken as unavoidable “acts of God”.
The scientific and effective DRM was initiated after the international decade for
natural disaster reduction (IDNDR) practice during 1990s. Nowadays, the focus of
DRM has changed from response/relief to risk reduction and cover all three stages of
disaster cycle i.e. pre-disaster, during disaster and post-disaster

2.1. Pre-disaster phase

Pre-disaster phase is the most important among three stages of disaster as the best
planning during this phase covering all different types of hazards and analyzing the
potential risks and providing timely solution to minimize the high risk can work to
avoid the potential disaster as well as reduce its future risk. In this phase, we can do
very important works to reduce the disaster risk like identifying the hazards present
in any area of interest, ranking the possibility of these hazards to occur, carrying out
awareness campaigns, identifying the line agencies to work for it, strengthening the
existing organizational structures and co-ordination mechanisms, preparation of the
disaster management plans at different level, etc. Early Warning, preparedness and
contingency planning and emergency management (e.g. shelter facilities, evacuation
plans) all are important activities during pre-disaster phase. These works udder the
pre-disaster phases are also called mitigation activities. Right to live for all the human
beings and all living beings without any risk of survival should be addressed by the
careful and scientific studies as well as planning in this stage.
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2.2. During Disaster Phase

This phase is also equally important stage of disaster risk management in terms
of saving the lives and maintaining the human right norms and principles. These
include initiatives taken to ensure that those in life threatening risk and urgently in
need of support to save their lives during disaster are rescued or saved. This is also
the stage where emergency health facilities and treatment to the victims are made
easily and timely accessible to all that are in urgent need. Therefore, this phase can
also be called response and relief. Activities taken under this stage are also called
emergency response activities. In this stage, priority is to be given to the dependent
population including women, children, elderly and disabled persons. During this
process, consideration should be there to protect the right of life with dignity of
victims. Search and rescue, preliminary loss and damage assessment, immediate
distribution of relief materials, establishment and management of temporary shelter
and management of clean drinking water, sanitation and hygiene condition are crucial
aspects of during disaster phase.

2.3. Post-Disaster Phase

This phase is very crucial in bringing the lives of victims to normal and will have long
time consequences. The main aim of this stage is to achieve the early recovery and
rehabilitation of affected communities, immediately after a disaster strikes. These
are called as response and recovery activities. The activities in this phase are to be
focused in order to recover the life of affected people and bring them back at least
to the simiaLr condition as it was before any disaster. Various activities are needed
to recover the situation after disaster like psychological treatment, rehabilitation;
reconstruction of building etc. along with appropriate livelihood options to the
affected families or communities .If such activities could not be done properly and
timely, then we can say that there is the violation of human rights.

3. International Laws and Human Right Clauses in Disaster Management
3.1. International and National Provisions

Nepal is a party to different human rights treaties and their protocols, and is therefore
obliged to protect a range of civil, cultural, economic, political and social rights. It
should be noted that these human rights standards are equally applicable for disaster
management from preparedness to the times of emergencies because of disasters.
Guidelines in international human rights preservation have given emphasize that
persons affected by disasters should enjoy the same rights and freedoms under
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human rights law as others in their country and not be discriminated on any ground.
SimiaLrly, states have the primary duty and responsibility to provide assistance to
persons affected by disasters and to protect their human rights. The principles of
human rights also state that every human being has the inherent right to life, which
shall be protected by law. It has protected the rights of citizens by mentioning that
everyone has the right to be protected against acts of violence threatened or committed
by private parties and other non-state actors®. Also, children shall be protected against
economic exploitation and hazardous or harmful work. It has been reported in
different disaster and human right provisions that disaster response will be adequate
and more scientific only through the adoption of a human rights approach, including
in national laws and policies on disaster management, and the implementation of
the principles of: indivisibility of human rights; non-discrimination; equality;
meaningful participation; inclusion; transparency and accountability; cooperation;
non-retrogression; and, environmental sustainability’. This will also help to enable
affected persons and communities to restore their lives and livelihoods, to return
to normal situation, and to live with dignity. Some of the important provisions and
guidelines related to human rights in disaster management are appended here.

1. Protection against the negative impacts of natural hazards

il. Protection against violence including gender based violence

iii. Access to goods and services and humanitarian assistance

1v. Provision for adequate food, water, shelter, housing, clothing, health
services and sanitation

V. Protection of human rights to education

Vi. Protection of human rights to work and livelihoods

vii.  Protection of human rights to information and participation
viil.  Protection of economic, cultural and social rights
1X. Protection of other civil and political rights

X. Protection of specific group of persons including internally displaces
persons, women, children and adolescents, old age persons, persons with
disabilities etc.

6  Brookings-Bern Project on Internal Displacement (2008). Human rights and natural disasters
Operational Guidelines and Field Manual on Human Rights Protection in Situations of Natural
Disaster.

7  Housing and Land Rights Network (2015). Protecting Human Rights in Disaster Response:
Guidelines for State and Non-state Actors.
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xi. Provisions for disaster risk reduction, preparedness, mitigation and
protection

Some of the Articles related to the human rights in disaster management are
worthwhile to mention here. Article 1 of Universal Decalration of Human Rights
(UDHR) says all human beings are equal in dignity and rights. Article 5 of UDHR
is related to the provision against torture or cruel, inhuman or degrading treatment
or punishment.

Constitution of Nepal (2015) has also provisioned the different rights under
fundamental rights of citizens. It has incorporated Article 16, which is related to
Right to Live with Dignity, Article 18, which is related to Right to Equality, Article
29 which is related to the Right against Exploitation, Article 30 which is related
to Right to Clean Environment, Article 38 which is related to (Rights of Women,
Article 39 which is related to Right of Child, Article 41 which is related to the Right
of Senior Citizens, and Article 43 which is related to Right of Social Security®.

3.2 Gender and dependent population Issues in disaster

Gender indicates the socially determined differences between women and men
such as roles, attitudes, behaviors and values, as opposed to sex that identifies the
biological differences between women and men. It has been experienced that women
are the main care takers of the dependent population including children and old
age people during disaster. Disasters are extremely complex phenomena in which
gender and dependent population analysis plays a critical role in identifying and
understanding vulnerable communities or individuals within the community, in
managing resources to those most in need, and in helping to mobilize the capacities
of those whose contributions are often overlooked because they are deemed to be
‘helpless’. It has been reported that without a gender-sensitive lens a great deal of
important information about disasters is likely to be overlooked to the great detriment
of people and their recovery. It has also been experienced that women are affected
more severely than men when a disaster strikes and, subsequently, when recovery
begins. Additionally, women are often subjected to domestic and sexual violence and
generally do not have access to female aid workers in the field to express their gender
specific needs and concerns. Women can do more when given opportunities and their
views and opinions are taken into consideration in all phases of disaster management.
Despite this fact, women are rarely taken into account in disaster management,

8  Paudel, S., Regmi, R. (2018). Human Rights Issue in Disaster Management: Lesson from Gorkha
Earthquake 2015, Asian Political Science Review Vol. 2 (1).
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because they lack influence due to gender inequality and disempowerment and
consequently have less decision making power and control over their lives. They
have no voice in reconstruction planning and marginalized in their access to relief
resources. The following section describes the gender issues in different phases of
disaster as identified in APEC, 2009°.

3.2.1. Gender and dependent population issues in preparedness phase

Communication determines the ability to response early warning system; however
it does not take into account women in their social roles. The same is true for the
dependent population including children, old age people and differently able persons.
Local wisdom needs to be considered in formulating policy and program in building
preparedness. Coping mechanism develops among the people in disaster prone areas
and coping mechanism should be taken into consideration in disaster management.
Women and the concerns of other dependent population are neglected and not included
in decision making to build preparedness, while they have important knowledge and
capacities. Data segregated by sex and age is not available and normally women
organizations are not involved in preparedness phase.

3.2.2. Gender and dependent population issues in emergency phase

Women, children and the elderly are more vulnerable in disaster and women affected
differently from men during disasters. Lack of measures on gender issues lead to
women not being able to gain adequate, appropriate or equitable access to assistance.
The administrative concept or head of household concept used in disaster relief
supplies distribution always marginalize women. Additionally, women’s specific
needs such as clothing, sanitary napkins, needs under their care e.g. babies’ food,
are not provided adequately. Temporary housing, sleeping arrangements, bathrooms,
kitchens, lighting and security that fulfill the needs of women and them under her
care failed to be addressed during emergency phases. In general, safety of temporary
shelter including those against sexual violence is not adequately maintained.
Moreover, psychological trauma and legal protection are not adequately provided.
All these imply that data disaggregated by sex and age is necessary.

3.2.3. Gender and dependent population issues in rehabilitation and reconstruction phase

Men and women are affected differently in terms of economic consequences and
women have less access to compensation and discrimination. The same is true for
the dependent population including children, old age people and differently able

9 APEC (2009). Women in Times of Disaster: The Integration of Gender Issues and Gender
Perspectives in Disaster Management, Asia-Pacific Economic Co-operation.
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persons. Livelihood and skills development failed to address the specific concerns
of women and dependent population; and community-level initiatives proceeded in
directions which were not necessarily appropriate to women. Until recently, data
on men and women economic activities and their civil status is not available. It is
generally experienced that women are not represented in decision making that make
the livelihood interventions.

4. Human Rights during recent disasters in Nepal

The rights of people in recent few disasters in Nepal are discussed here. Three disaster
events namely Seti Flood, 2012; Jure Landslide 2014 and Gorkha Earthquake 2015
has been discussed based on the field assessment, interviews and the secondary data.
Human Right issues from right of people to live safely without any threat, right of
people to get timely and complete information, right of people to migrate in the safe
places during emergency situation, right of people to get timely relief, rehabilitation
and reconstruction have been found violating or weakly followed. This does not
necessarily mean that all the provisions of Human Rights were violated, but those
which people felt violated or weakly addressed are described here.

4.1. Seti Flood 2012

On 5% of May 2012, most probably a landslide near Machhapuchre Mountain in the
Kaski District triggered a massive flash flood in the Seti River, sweeping settlements
downstream with major damages occurring in Kharapani village in Sardikhola
Village Development Committee and Sadal village in Machhapuchre VDC'°. With
flood heights reaching 30ft, the flood killed 17 people, with at least 50 people
missing, many of whom were having picnics along the river. In addition, the flood
caused major damages to infrastructure and livelihoods, including damages to two
suspension bridges, water supply systems to Pokhara and electric poles. It was later
informed that the avalanche created a temporary block that restricted the flow of
water in the Seti River. The water broke through this block, causing the flash flood
that has devastated downstream areas. Field assessment revealed that the loss was
dominant near Kharapani where there is natural hot water and people used to visit
the place for picnic and entertainment purpose. Due to touristic place, number of
riverside restaurants and food shops were established on the recent flood plains very
close to Seti River. It was found that local people were informed about the possible
flooding in the area but people were reluctant to leave the place thinking that the
information should be fake because it was not the monsoon season; and flood without
rain was impossible.

10 https://reliefweb.int/report/nepal/devasting-flood-seti-river
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It is evident that the disaster was unprecedented for the general people since they
think that flooding was not possible without rainfall. Although, the information was
spread in the most affected area, it was not proper and complete. The information
should have included the fact that the flood is not because of the rainfall but it was
because of the landslide or the snow avalanche in the snow fed areas which is near
the origin of Seti river. The right for correct and complete information was not
followed in this disaster though it was attempted. SimiaLrly, the most affected area
near Kharapani was very close to the river channel in recent flood plain; and disaster
risk reduction component seemed weak as the authorities should have assessed the
site before providing permission to the business conducted in this area. Further, there
was difference of opinion about the cause of this flood; which was not officially
sorted out from the reliable research for long time.

4.2. Jure Landslide 2014

On 2 August 2014, a massive landslide with approximate volume of 5.5 million cubic
metres occurred at the Sunkoshi river after continuous rainfall, killing 156 people
and blocking the Sunkoshi River forming an artificial lake. The complete blockage
in the Sunkoshi River formed an estimated 8 million cubic meter lake of 3 km length
and on an average 325 m width upstream.Two dozens houses were swept by this
landslide. Araniko Highway, the main (and only) artery of goods and people flow to
China, was blocked by the landslide ripping out 5 km of highway, and causing huge
traffic jam.!! The landslide occurred most probably in the old landslide area, which
is considered as most vulnerable areas for next landslide; but the prior information
about this fact was not provided to the people and community. Also, the weakness
of the state in giving permission to settle in such a vulnerable area was also evident.

Field assessment revealed that the landslide dam could not be breached immediately
after the event forcing the nearby communities and the communities below the dam
site in continuous threat for nearly a month. The search and rescue of the victims
took longer time. The displaced people were brought to the temporary shelters but
they were kept there for long time instead of providing them permanent shelters
timely. Those households and communities which were not directly damaged by the
landslide event but were present close to the site; and are clearly vulnerable, were not
treated timely or given due consideration to resettle them. Under the circumstances
of no clear support and plan of the authorities to them, they were forced to live in
continuous threat with high risk of disaster. It was reported that the rehabilitation
and reconstruction process was complicated and time consuming. Right of people

11 https://en.wikipedia.org/wiki/2014_Sunkoshi_blockage
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for the prior information to disaster, preparedness; and right of people to live without
continuous threat was also violated in this event. Right of people to migrate or to be
transferred into the safer places was also violated.

4.3. Gorkha Earthquake 2015

A major devastating earthquake with moment magnitude Mw of 7.8 struck Nepal on
25" of April 2015. The epicenter of this devastating earthquake was Barpak of Gorkha
district and the hypocenter was at a depth of about 15Km. Nearly 10000 people lost
their lives, more than 25000 people injured and more than 6000 buildings completely
collapsed mostly in Kathmandu and other earthquake impact districts like Gorkha,
Dhading, Nuwakot, Sindhupalchowk, Dolakha etc. The loss was increased after
the major aftershock of this earthquake iccurred on 12" May 2015 with magnitude
Mw 7.3 and epicenter was 18km southeast of Kodari'?. Firther, this devastating
earthquake triggered many landslides in the highly affected districts as mentioned
above; and caused further losses. Many people at different places faced the shortage
of drinking water as the springs and taps became dry due to the movement of the land
and change of ground water flow direction.

The loss of lives and property was mostly by the collapse of buildings where the
people were trapped. However, the people, authorities and the nation all are to be
blamed for such a big loss as they were unable to prepared and reduce the risk of
earthquake despite the expert‘s warning that it is high time that another big earthquake
will hit Nepal at any time now. It was also reported that some people lost their lives
because of the lack of the correct and complete information on how to save life if
suddenly earthquake strike. For example: couple of children in earthquake affected
district lost their lives while they run inside the house from open space to hide under
the table thinking that they will be safe under the table as they were informed that
they have to sit under the table during earthquake to save their lives, The information
was incomplete, as thy should have been informed that they have to sit under the
table if they are inside the house, but they can go to open spaces if they are outside
the house.

Gorkha earthquake 2015 was a big disaster that required lots of reconstruction
of buildings and shelters as it destroyed thousands of buildings partly or fully. In
the reconstruction phase, the formation of high level body (later named National
Reconstruction Authority, NRA) to look for the entire activities of reconstruction
after Gorkha Earthquake 2015 was delayed which caused the sufferings of the people

12 Dhakal, S. (2015). Disaster in Nepal, In: Disaster Risk Management: Concept, Policy and Practices
in Nepal, Central Department of Environmental Science, Tribhuvan University.

National Human Rights Commission, Nepal [



Sambahak

more intense indicating the high possibility of human rights violation. During the
filed assessment, it was identified that people are deprived of getting the assistance

from the state because of the complexities in providing the required documents
as described in the provisions for getting support. Many people could not get the
assistance because they were unable to show the required documentation, including
proof of Nepali citizenship or residence or land ownership in a particuaLrly affected
area. It created the human right violation in terms of the right to recognition and
right to humanitarian aid. Importantly, many people reconstructed their collapsed
buildings in the same site where their buildings were collapsed even before the
formation of NRA and also later it was formed. They didn’t considered or were
not informed by the authorities about the reason of the collapse of their buildings;
whether it was due to structural problem or it was due to the problem in the land or
foundation where the buildings were constructed. This is still creating the questions
whether the newly constructed buildings are safe or not.

SimiaLrly, there were reported issues while distributing the Earthquake Victim Identity
Cards. The issue was unwise and biased distribution of such cards based on the political
influence or based on the approach to the local authorities. At the same time, based
on field assessment, it was observed that the information regarding the procedure
for getting these cards was also not widely and easily distributed. This indicates the
violation of Article 19 (2) of the International Covenant on Civil and Political Rights
(ICCPR), which states that the freedom of expression includes “freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers”. Also,
it was reported that there were not adequate consultation and participation during the
entire reconstruction phases. In addition, many people mostly in Kathmandu were
in regualr threat for days due to lack of reliable and authentic assessment of their
buildings, whether they are to be completely demolished, retrofitted or fine to live in.
Many experts, engineering geologists and structural engineers voluntarily assessed
the buildings on request and provided feedback but they were not fully satisfying
for the citizens as it was not from the authentic government agencies. Though the
reconstruction and other activities related to Gorkha Earthquake 2015 was relatively
successful in the long run, there were limitations of the entire process initially when
people were in high need reflecting discrimination and lack of equal protection.

5. Conclusions
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Disaster brings serious disruption of the functioning of a community, many
communities and sometimes the whole nation. These extreme events can exceed
the tolerable magnitude in certain areas and within certain time bringing the normal
functioning to halt. As consequences, it can easily pose threat of violation of basic
human rights. Right to food, right to clean drinking water, right to proper shelter,
right to clean environment, right to survive, right to timely, correct and complete
information, getting equal rights without discrimination in any ground etc. are some
of the basic human rights that could be easily violated during disaster. The level of
violation of human rights in disaster depends upon number of factors including the
understanding of disaster as well as human rights by the citizens and the nations;
awareness level of the citizens, preparedness for disaster, involvement planning and
activities of disaster management authority, planning and activities of human rights
authorities and activists; technical and financial capacity of the nations, the terrain
conditions, infrastructures like facility of transportation and communication system,
availability of tools, equipments and technology etc. Women, children and other
dependent population are highly vulnerable compared to other groups of people on
disaster and therefore they need to provide due care while planning and executing.
In this paper, the human right conditions during recent three events in Nepal namely
Seti Flood 2012, Jure Landslide 2014 and Gorkha Earthquake 2015 were reviewed,
analyzed and summarized. The most common human right violations in all three events
are: the right to live without threat, right to timely, correct and complete information,
right to equal access to humanitarian aid, getting rights without discrimination in any
ground. Some other human right issues during these disasters include right of people
for the prior information to disaster, preparedness; and right of people to live without
continuous threat. These are some of the cases of disaster but they can easily reflect
our weaknesses which can be corrected in the future to ensure the human rights of
every citizen before, during or after disaster.
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Dinesh Prasad Ghimire

Joint-Government Attorney
Abstract

Various efforts have been made by humans for a long time for the conservation
of environment and management of disasters created by human activities to live a
decent life. The concepts of human rights, environemnt and disaster began to be
mentioned as interrelated issues since the 1950s. These issues are further reinforced
by the concept of sustainable development. Along with the prevailing policies
in the international level, institutional efforts and the efforts of globalization,
these issues are intermingled in nationtional law, structure and local levels which
have been raised as the agenda of development. The concepts of Millenium
Development Goals and Sustainable Development Goals have further contributed
to unify these issues. As directed by the present constitution, laws are formulated
and institutional efforts have been made. It seems that expected success may be
achieved if the concerned entities work in a coordinating manner.

Keywords: Disaster, Human Rights, Sustainable Development Goals, Environment,
Millennium Development Goals.

Introduction

The matter that respects human life, individual property and freedom in general is
the human right. The concept of human right includes political, civil, economic,
social, cultural, material, natural and psychologcal rights of an individual, family
and society. The state ensures the rights of citizens or individuals. Moreover, it is
the responsibility of the state and right of citizens. Generally, all the rights that can
be enjoyed by birth are called human rights. Everyone should get a chance to enjoy
such rights irrespective of their class, religion, region, gender, race, caste, belief and
nationality. It includes all the rights required for overall development of humans.
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At the same time, it advocates the activities of non-violence day by day, and it is
being developed as a natural right. It is the concept opposite to the totalitarianism of
the state. It further advocates the interest of the victim. Universally accepted norms
are included within human rights. The constitution of the nation, other laws and
international treaties have mentioned the lists of human rights in a written form.
Human right has been the chief means of measuring the standard of democratization,
rule of law and the responsibility of the state. The role of the court is being increased
day by day. The concept of human rights is interrelated with natural law and
philosophical concept of natural rights.! The scope of human rights at present is vast
in itself. The issues of environment and freedom from disaster are also connected
with it.

Evolution

It is seen that Aristotle in his book entitled “The Politics”, he has attempted to
associate the issues of environment and disaster stating that justice, virtue and rights
keep on changing in accordance with different types of constitutions and situations.?
Stotic used such a moral concept to designate the optimum conduct of natural law
which had maintained intimacy with nature and practiced a civilized society and
government. In England, Magna Carta was issued on 15" June, 1215 which limited
the totalitarian activities of the government. There was a provision of preventing
unauthorized infringement over the land and property where traders had the right
to freedom of movement within and out of England. After the enactment of Magna
Carta, various countries formulated different laws for the protection and development
of human rights.

Various international treaties were developed; however, World War I and World
War II could not be prevented in reality. The United Nations Organization, a global
organization, was established for preventing further wars in the world. In the same
way,

Universal DecaLration of Human Rights (UDHR) was issued in 1948 that included
the provisions of life, property and freedom. Among them, the following are the
provisions related to environment and disaster management: Article (2)- Everyone is
entitled to all the rights and freedoms set forth in this decaLration without distinction
of any kind such as race, colour, sex , language, religion, political or other opinion,

1 D. N.Parajuli and Others.(2018). International Organization and Human Rights, Sanarab
Publication, Kathmandu, Page no.121

2 D. N.Parajuli and Others, (2018). International Organization and Human Rights, Sanarab
Publication, Kathmandu, Page no.121
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national or social origin, property, birth or other statuses. Article (13)- Everyone has
the right to freedom of movement and residence within the borders of each state.
Article (16) (3)- The family is the natural and fundamental group unit of society and
is entitled to protection by society and the state. Article (25) (1)- Everyone has the
right to a standard of living adequate for the health and well-being of himself and
his family, including food, clothing, housing and medical care and necessary social
services and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.
Article (27) (1)- Everyone has the right to freely participate in the cultural life of
the community to enjoy arts and to share in scientific advancement and its benefits.?
UDHR had begun to take human rights in terms of human health, food security and
natural rights.

International Covenant On Economic, Social And Cultural Rights (ICESCR)
1966- Article (1) (1)- All peoples have the rights of self-determination. By virtue
of that right they freely determine their political status and freely pursue their
economic social and cultural development. Article (1) (2)- All the people, may for
their own ends freely, dispose of their natural wealth and resources without prejudice
to any obligations arising out of international economic co-operation, based upon
the principle of mutual benefit and international law. In no case, may people be
deprived of its own means of subsistence. Article (11) (2)(A)- To improve methods
of production, conservation and distribution of food by making full use of technical
and scientific knowledge by disseminating knowledge of the principles of nutrition
and by developing or reforming agrarian systems in such a way so as to achieve
the most efficient development and utilization of natural resources. (B) Taking into
account the problems of both food importing and food exporting countries to ensure
an equitable distribution of world food supplies in relation to need. Article (12)
(2) (B)- The improvement of all aspects of environmental and industrial hygiene
(c)- The prevention, treatment and control of epidemic, endemic, occupational and
other diseases. Article (25)- Nothing in the present covenant shall be interpreted as
impairing the inherent right of all peoples to enjoy and utilize fully and freely their
natural wealth and resources.*

International Covenant on Civil And Political Rights, 1966 (ICCPR)- Article (26)-
All persons are equal before the law and are entitled without any discrimination to the

3 Ministry of Law, Justice and Parliamentary Affairs. 2064 (2007).Collection of International
Convention on Human Rights, Kathmandu, page no. 305, 306, 307

4 Ministry of Law, Justice and Parliamentary Affairs. 2064 (2007). Collection of International
Convention on Human Right , Kathmandu, page no. 78, 81, 84
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equal protection of the law. In this respect, the law shall prohibit any discrimination
and guarantee to all persons equal and effective protection against discrimination on
any ground such as race, colour, sex, language, religion, political or other opinions,
national or social origin, property, birth or other statuses. Article (47)- Nothing in the
present covenant shall be interpreted as improving the inherent right of all peoples to
enjoy and utilize fully and freely their natural wealth and resources.’

Ramsar Convention 1971 (The convention on wetlands of international importance
especially as waterfowl habitat, 1971)- This convention provides the framework for
national action and international cooperation for the conservation and wise use of
wetlands and their resources.®

Conversation Concerning the Protection Of The World Cultural And Natural
Heritage-1972 -This convention emphasized for the establishment of efficient
system and establishment of natural and cultural heritages permanently in a modern
and scientific manner by preserving the natural and cultural heritages.’

Vienna Convention on Ozone Layer Depletion, 1985- Pay attention against the
human activities that have caused the depletion of ozone layer and work for the
preservation of environment and security of human health.?

Montreal Protocol for the Protection of the Ozone Layer- 1987- Control in the
production and protection of ozone layer caused by chemicals and emphasize on
administrative management, implementation of ozone layer protection and pre-
assessment of the provision of protocol control and reguaLr supervision.

Convention On the Control of Transboundary Movements of Hazardous Wastes
and Their Disposed (Basel Convention) - 1989- Effectively ensure human health and
environment conservation and manage harmful pollution and garbage by reducing
the quantity of harmful elements.

Framework Convention on Climate Change (FCCC) 1992- Ultimate objective of
the framework agreement is to stabilize the concentrations of green-houses gases at
a level which would prevent dangerous interference with the climate system. The
broad and general phasing provides participating countries with the flexibility in
implementation strategies.

5 Ministry of Law, Justice and Parliamentary Affairs. 2064 (2007). Collection of International
Convention on Human Right , Kathmandu, page no. 103, 109

6  Dr Bijay Singh Sijapati. (2074). Environmental Law, Pairavi Publication Page no. -34
7  Dr Bijay Singh Sijapati. (2074). Environmental Law, Pairavi Publication Page no. -35
8  Dr Bijay Singh Sijapati. (2074). Environmental Law. Pairavi Publication Page no. -36
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Convention on Biological Diversity 1992- Its main objective is to protect bio-
diversity and sustainable utilization of its components and fair and coordinating
distribution of the benefit of genetic sources.

Agenda-21 1992- The interrelationship between environment and human beings
defined comprehensively. It was concluded that the main reason of poverty is the
result of environmental degradation® and all the countries have implemented it.

Convention Against Desertification 1994- Provide international assistance to
the regions affected by desertification for achieving the objective of sustainable
development, reduce the effect of drought in all levels, fight the war against
desertification, and provide special priority to African people victimized by
desertification. Although this Convention was organized mainly focusing the
continent of Africa, it became successful in imparting positive message around the
world.

Treaty Banning Nuclear Weapon Tests 1963 (CTBT)- Even though this treaty was
made to completely disarm all the nations of the world, discourage the signatory
nations of the treaty by the competition of armaments, impose a ban on the production
or manufacturing of weapons and all kinds of weapons including the nuclear ones in
accordance with the Charter of the United Nations Organization, it could not become
notably successful.

Outer Space Treaty, 1967- Use of external spaces like the moon and other natural
groups and provides guidelines for the its inventions and the activities of the state.

Fourth World Conference on Women in Beijing, 1995- In this conference, the
following are the provisions related to women: women and poverty, women and health,
women and human rights, women and armed struggle, women and environment. On
the same basis, national policies and programmes finally came into implementation.

International Environment Institutions:-

United Nations Environment Programme (UNEP) was established in 1972 AD and
it has prioritized the programmes related to environment. Its main objectives are
to examine fundamental changes seen in environment and encourage programmes
related to security on environment.'” Nepal, as a member, has also done various
works in this field.

9  Kiran Kumar Baram. (2077). SAMBAHAK Human Rights Journal, Nepal, Vol-17 Page no. 71
10  Gyaneshwar Bhattarai. (1999). Encyclopedia General Knowledge and Social Studies, Ashish
Pustak Bhandar, Kathmandu, Page no. 863.
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Commission on Sustainable Development (CSD) was established in 1992 AD. AS
per the provision of Agenda-21, this Commission implements, reviews and assesses
the international environmental policy and law.

Global Environment Facility (GEF) was established in 1991 AD. Brundtland
Report of 1987 states the poor and underdeveloped nations cannot fulfil their
responsibilities in the field of environmental conservation, its management and
sustainable development as per the expectation due to their widespread poverty,
therefore, such economically poor nations should be helped for their sustainable
development. Therefore, this fund provides financial assistance for the conservation
of environment in the developing nations in association with WB, UNDP and UNEP.

International Union for the Conservation on Nature and National Resources
(IUCN) was established in 1948. It has emphasized for maintaining harmony between
human activity and environment. Further it aims to preserve the natural integrity
and diversity and ensure the bases of coordination and ecological sustainability.' It
publishes the red lists of the endangered species. It is an international non-government
organization. However, it is highly capable and efficient in the accomplishment of
its works.

Concept of Environment

The interaction and interrelationship among natural, cultural and social systems,
economic and human activities and their components in the universe is called
environment. The right to clean environment means the right of people to live
naturally in nature which is the right of the present and future generation and it is the
duty of everyone to protect it. Nature and human society are inseparable with each
other. Human civilization cannot be imagined without nature, but all the species
including humans are dependent in nature, therefore, the protection of environment
is very important for the security of animal species. It is required to show justice over
nature for the respect of human life so that environment could save the people from
disaster.

Efforts to Protect the Environment in Nepal

In various ruling periods in Nepal, laws were formulated accepting the natural
aspects that we can understand as the practical form of human rights, environment
and disaster management. The efforts made in various time periods are as follows:
among the Kirants, there was a practice of worshipping dubo, the cynodon dactylon,

11 Dr. Bijay Singh Sijapati. (2074) . Environmental Law. Pairavi Publication Page no. 50, 51
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and stone as the incarnation of God Vishnu in the scripture Mundhum.'

In addition to this, the Kiranti rulers had formulated rules to keep villages clean,
prevent and properly manage the garbage. It shows that they were the protectors and
lovers of nature. Like Kirantis, Gautam Buddha was also the protector of nature.
When he came to Kathmandu, he had given a great message regarding the protection
of environment and further educated the people to protect living beings and plant
trees. The Lichchhabi rulers had formulated rules for the conservation of royal canals
and forests."”” They had legally banned the selling of forests and trees from such
forests. Jayasthiti Malla had formulated rules on various disciplines for the purpose
of protecting environment. He had formulated rules regarding canals, utilization,
classification and measurement of the land. He had formulated such rules in the
14" century. At the same time, he had ensured the provisions of roads, irrigation
and soil conservation under the jurisdiction of rural administration. Ram Shah had
emphasized on the management of meadows for grazing, conservation of forest
and prevention of soil erosion. In the same way, he had banned the deforestation in
the nearby public taps and he had also made a rule for collecting 5 hundred rupees
as a fine from those who fell the trees from the jungle. It is also seen that Prithvi
Narayan Shah had given the responsibility to the local people for the protection and
management of government owned forests.

There was a proper provision of utilization of the land, clean road and the management
of forest in the Muluki Ain (Code of the Nation), 1910 (1853). In number 8 under
the Chapter, the land of this code, there was a provision of utilization of the land and
conservation of public taps. SimiaLrly, number 1 of the Chapter, Felling Trees, it was
prohibited to fell trees in the places closed by order. No. 4 of this code stated that trees
in the Terai region that were associated with the Birta should not be felled without
the order or permission of Shree Teen Maharaj. No. 20 of Code had a provision of
maximum of 12 years of life imprisonment in charge of the crime of felling trees.
No. 1 of cleaning the lane had provisioned that the owner of the house would clean
the alley by taking one anna from the person who threw the garbage. In the same
way, in 3 of the Chapter, there was a warning not to throw garbage on the main street
where pedestrians walked and around the water resources, also there was a provision
of imposing fine in the cases of throwing garbage. Likewise, in the cases where
trees are felled from closed forests, the prohibited animals and birds are preyed and
so purchased, such issues become the cases of the government under no. 1 of the

12 A.P. Pant. (2000). Environmental Law in Nepal; An Overview in K. Regmi (ed.) Annual Survey
of Nepalese Laws, Vol.1. Page no. 5
13 D.B Bachracharya. (1971). Lichhavi Kalin Avilekha. Page no. 183
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Chapter of the court management. There was a provision of conservation of forest,
land, water and taps including the sanitation around the house and management of
the prey. In 1934 BS (1877 AD), Forest Checkpoint was established that used to
work for the conservation and promotion of forests.'

Article 19 of the Government of Nepal Act, 2004 (1948) had made a provision of
the responsibility of Panchayat Assembly to keep the local areas clean, uplift and
develop roads, drains, bridges and inns," but this constitution could not be enforced.

The Directive Principles of Politics provisioned in Article 4 (b) of Part 2 of the
Interim Government of Nepal Act, 2007 BS (1951), had mentioned to distribute the
material property having in the ownership and control of the community so as to be
helpful for the optimum benefit of the public. It seems to have emphasized on social
justice.

Essential Goods Protection Act, 2012 (1955), has made a provision of protecting
goods that are required for general public.

Ancient Monument Preservation Act, 2013 (1956) has made a provision of
preservation of ancient monuments and trade of archeological goods.

Private Forest Nationalization Act, 2013 (1957) has made a provision for preventing
the forest from being destroyed since it is one of the parts of national property, and
preserving and utilizing forest for the optimum benefit of the nation and people.
It had accepted and comprehended forest as the national property and it should be
preserved for the benefit of the people in general.

In the royal proclamation, while promulgating the Constitution of the Kingdom of
Nepal, 2015 (1959), the phraseology used as our pleasant kingdom located between
the two rivers Mechi and Mahakali on the lap of the Himalayas indicates the
environmental cleanliness.'®

Agquatic Animal Protection Act, 2017 (1960) has provided legal security for the
habitat of aquatic species. In the cases where poisonous substance and explosives
are mixed or thrown in water resources and aquatic animals are caught or canals
or passages for irrigation or bridges are destroyed with the purpose of killing such
animals, there is a provision of punishment pursuant to the Act.

14  Dr. Bijay Singh Sijapati.(2074). Environmental Law, Pairavi Publication, Page no. 60

15  Top Bahadur Singh. (2008). The Constitutional Development of Nepal and Constitutional
Records, Kathmandu, Pairavi Prakashan. Page no. 127

16  Top Bahadur Singh. (2008). The Constitutional Development of Nepal and Constitutional
Records, Kathmandu, Pairavi Prakashan Page no. 205
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Essential Commodities (Control) Right Act, 2017 (1960) has a provision to make
strict control from time to time for daily activities and for the sale and trade of
required food grains and goods for maintaining facilities of the people in the society
as per their requirement.

In the Explosives Act, 2018 (1961)," it seems that there is a provision of protecting
the people from the danger created by productions, uses and sales of explosives,
supply daily requirements of the people, manage the explosives and emphasize on
the protection of environment at that time.

In the Constitution of Nepal, 2019 (1962) there was no clear provision of conservation
of environment and disaster management

Muluki Ain (Code of the nation) of 2020 (1963) had the following provisions
regarding the conservation of environment and disaster management: in the number
1 of Chapter of Setting Fire, it was prohibited to anyone to commit a crime of setting
fire to the property of other people with evil intention. Likewise, in accordance with
no. 4 of the Chapter, Cultivation of the Land, the route being used for the purpose of
walking from the ancient time, public ground, banks of rivers or streams, meadows
and such public places and the government owned land prohibited by the government
of Nepal, shall not be used (cultivated) and no. 12 of this very Chapter states that in
the cases where the unauthorized land is cultivated, such land shall be left cultivated
after paying the land revenue. No. 3 of the Chapter of Building Houses prohibits
building houses by encroaching roads and drains.'®

Food Act, 2023 (1967) states for maintaining health and facilities of the general
public, undesirable mixing in the food item should be prevented and it is not allowed
to reduce or remove the natural quality or utility contained in food items and
reasonable quality of the food items should be maintained.

The main objective of Forest Conservation (Special Management) Act, 2024 (1968)
is to especially preserve and manage the forest. According to this, without the prior
permission of the officer, felling trees from the forest, extracting the barks of trees
and setting fire in the forest cannot be done.

National Parks and Wildlife Conservation Act, 2029 (1973) focuses for the
preservation, promotion, development, utilization and management of wildlife and
conservation of their habitat, conservation of bio-diversity and conservation of the

17  Collection of Nepal Act, Part 5 (2073). Law Books Management Board, Kathmandu Page no. 22
18 Muluki Ain )Code of the nation( 2017, Law Books Management Board, Kathmandu Page no.
114 185
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places of great importance from the point of view of natural beauty.

Pasture Land Nationalization Act, 2031 (1974) has a provision of the nationalization
of the land used by the poor for grazing their cattle.

National Trust for Nature Conservation Act, 2039 (1982) has a provision for the
conservation and management of natural heritages.

Soil and Watershed Conservation Trust Act, 2039 (1982) has a provision for the
conservation of land and watershed areas, the source of water and the prevention of
deforestation, flooding, landslides, soil erosion, and other natural calamities since
the nation is being affected by such factors.

International Center for Integrated Mountain Development Act, 2040 (1983) had
a provision of making research and doing other necessary works for the integrated
development of the Hindu Kush Himalayan region in accordance with the agreement
made between the Government of Nepal and United Nations, Educational, Scientific
and Cultural Organization (UNESCO).

Nepal Petroleum Act, 2040 (1983) had a provision of keeping consideration on the
lives and property of the people in the course of production of petroleum in the
manner so as to protect forests and natural heritages and avoid the loss.

Mine and Minerals Act, 2042 (1985)" states the excavation of mine and mineral
shall be conducted without creating notable adverse effect on the environment. For
this, the authorized person to run the mining industry shall have to adopt reasonable
and effective measures for environmental conservation. In excavating minerals, it
is likely that there may be deflection in the utilization of the land and surface of the
land, the forest and wildlife may extinct, water resources may be polluted by the
liquid derived from the processing of water flowing through the minefield, the dust
and smoke may pollute the air but such problems should not be created and there
should not be unfavorable impact in the environment.

Town Development Act, 2045 (1998)*° focuses on the restructure, expansion and
development of towns in the context of growth of population and urbanization in
addition to the formation of new towns to provide essential services and facilities
to the people living in the city and maintain healthy facilities and ensure economic
benefits of the general public.

19  Nepal Act Collection, Part 8 2072 (2015) Law Books Management Board, Kathmandu Page
n0.98

20 Nepal Act Collection, Part 11 2072 (2015) Law Books Management Board, Kathmandu Page
n0.27
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Tourism Act, 2035 (1978)*' provides certain rules to abide by the mountaineering
teams for the prevention of pollution in the process of climbing mountains. Specified
conditions should be followed while climbing mountains in order to avoid pollution
and specified fee should be paid for the management of garbage.

Nepal Drinking Water Corporation Act, 2046 (1989)** has made a provision of
providing regualr clean drinking water in various parts of the country and proper
management of drainage system. The issues of human rights and environment seem
to have been connected at that time. In the same way, the legislature seems to be
conscious in the manner so as to avoid disaster.

In Sub-article (4) of Article 26 of Constitution of the Kingdom of Nepal, 2047
(1990)>, there is a provision of Policies of the State in which it is stated that the state
will prioritize for the conservation of the environment through physical development
by means of creating awareness among the people regarding clean environment with
a view to avoid unfavorable impacts in the environment and there is also a special
provision for the preservation of endangered wildlife, forest and vegetation. In the
same way, the Supreme Court, under the dispute of public concern, has also contributed
to some extent by means of legal action. Some of the representational awards are as
follows: Issuance of order for required management for the distribution of clean
drinking water** pursuant to Water Resources Act, 2049 (1992), to properly utilize,
preserve, manage, develop and determine the beneficial utilization of water resources
available in any form and keep the water resources free from environmental pollution
and by the prevention of other harmful effects while utilizing them. In taking the
permission for the production, transmission and distribution of electricity pursuant to
Electricity Act, 2049 (1992), environmental study report is to be submitted as a prior
condition. It has internalized the concept of assessment of environmental impact and
sustainable development too. Directive order was issued for the formulation of law
to preserve environment and further it was ordered to do the required works for the
preservation of environment of Godavari.” Issuance of order to publicize the reason
of felling the peepal tree existing in the premises of Maya Devi temple in Lumbini,
the birthplace of Gautam Buddha has given emphasis for the preservation of the
resources of natural heritages.?® At the same time, another order was issued for the

21 Nepal Act Collection, Part 9 2070 (2013) Law Books Management Board Kathmandu Page no.54

22 Nepal Act Collection, Part 11 2074 (2017) Law Books Management Board, Kathmandu Page no.62

23  Top Bahadur Singh. (2008). The Constitutional Development of Nepal and Constitutional
Records, Kathmandu, Pairavi Prakashan. Page no. 381

24 Prakash Mani Sharma and others Versus Nepal Drinking Water Corporation, 2047 (1990), Writ no. 2237

25  Surya Prasad Sharma Dhungel Versus Godavari Marble and Others 2049 (1992) Writ no.35

26  Kashi Dahal Versus Secretariat and Others 2052 (1996) Writ no. 2779
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management of treatment plant to scientifically process urine and stool mixed in
the Bagmati River in order to maintain its cleanliness.?’” These awards seem to have
made the government responsible for the preservation of environment.

Nepal Tourism Board Act, 2053 (1997)* has aimed to develop Nepal as an attractive
and reliable tourism spot in the international level and develop, expand and promote
tourism related businesses by preserving and promoting natural and cultural heritages
and environment of the country.

Animal Slaughter and Meat Inspection Act, 2055 (1998)* has paid attention to
human health with the intention to prevent mixing in meat and other food items made
from meat to maintain health and benefit of general public.

The Building Act, 2055 (1998) has aimed to regulate the construction of buildings
for keeping them safe from earthquake, fire and other natural disasters as far as it is
practicable. The law was formulated for the management of disasters; however, the
part of implementation is very weak. At the same time, directive order was given for
the implementation of recommendation regarding the impacts created by the use of
firing range as indicated by the court in its study report®®. The order issued by the
Court indicates that all the entities of the state are responsible for the conservation
of environment and management of disaster. Order was issued by the court to give
the permission of vehicles by determining the standard and continue its monitoring
as well.*! This Order has been effective for the prevention of sound pollution and
air pollution. In the cases where the Narayani River and the areas around it are
polluted due to the harmful substances produced by industries and such pollution
invites unfavorable effects and, as a result, the animal species in the Narayani River
are in the verge of death, order is issued by the Court to set up the treatment plant
according to the appeal regarding prohibition to control such pollution.*? This order
has emphasized for keeping rivers clean, maintaining systematic industrialization
and protection of animal species in the river.

Water Supply Management Board Act, 2063 (2006)* has aimed to provide reliable
services to the people of municipality regions with drinking water and sanitation
services in a regualr, systematic, qualitative and convenient manner. It has

27  Prakash Mani Sharma and others Versus Nepal Drinking Water Corporation, 2052 (1996), Writ n0.3017
28  Nepal Act Collection, Part 9 2070 (2013) Law Books Management Board, Kathmandu Page no. 191

29  Nepal Act Collection, Part 12 2072 (2015) Law Books Management Board, Kathmandu Page no. 202
30  Bhimsen Thapa Versus Secretariat of Council of Ministers and Others 2056 (1998) Writ no.3024

31  Bharat Mani Gautam Versus Secretariat of Council of Ministers and others 2057(1999) Writ no. 2791
32 Thaneshwor Acharya Versus Bhrikuti Paper Factory, 2057 (1999) Writ n0.3098

33 Nepal Act Collection, Part 11 2074 (2017) Law Books Management Board, Kathmandu Page no.146
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emphasized for the systematic urbanization.

In the Interim Constitution of Nepal, 2063 (2006),* there was a provision of
environment and fundamental rights to health and article 35 had a provision of
maintaining clean environment, creating awareness, preserving bio-diversity and
making a judicial distribution of the available benefit. It shows that the concept of
sustainable development has been included under fundamental rights and policy of
the state.

Solid Waste Management Act, 2068 (2011)*° has aimed to reduce solid waste in the
sources, reuse, process or dispose waste for the systematic and effective management
and maintain clean and healthy environment by reducing the unfavorable impacts
over public health and environment due to solid waste.

Earthquake Affected Restructuring Act, 2072 (2015) has been provisioned to
accomplish the restructuring of damaged structures due to the devastating earthquake
of 2072 (2015) in a sustainable, resilient and systematic manner and to promote
national interest and provide social justice by rehabilitation and transfer of displaced
people aftermath of the earthquake.

Millennium Development Goal (MDGs) and Sustainable Development Goals
(SDGS)

Millennium Development Goal is the list of the first 15-year development plan of
the 21* century prepared by 200 member countries under the initiative of the UNO
in September, 2000 to make the world free from hunger, diseases, and insecurity for
maintaining a prosperous, justifiable and well cultured society.*® There were 8 goals
that included the eradication of poverty and hunger, all-pervasive education, gender
equality, women empowerment, reducing child mortality rate, improvement on the
health of children including the epidemic like HIV/AIDS, ensuring environmental
sustainability, and world partnership in development. Sustainable Development Goals
were introduced as its second form that includes 17 objectives:*” (1) End poverty
in all its forms everywhere, (2) End hunger, achieve food security and improved
nutrition and promote sustainable agriculture (3) Ensure healthy life and promote
well-being for all at all ages, (4) Ensure inclusive and equitable quality education
and promote lifelong learning opportunities for all, (5) Achieve gender equality and

34 Top Bahadur Singh. (2008). The Constitutional Development of Nepal and Constitutional Records,
Kathmandu, Pairavi Prakashan. Page no 467, 474

35 Nepal Act Collection, Part 17 2072 (2015) Law Books Management Board, Kathmandu Page no.36

36 Gopi Nath Mainali, Foundations of State Operation, 2009 Sopan Monthly, Kathmandu, Page no. 455

37  Sustainable Development Goals, 2017, National Planning commission, Kathmandu Page no 37
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empower all women and girls, (6) Ensure availability and sustainable management
of water and sanitation for all, (7) Ensure access to affordable, reliable, sustainable
and modern energy for all, (8) Promote sustained, inclusive and sustainable
economic growth, full and productive employment and decent work for all, (9) Build
resilient infrastructure, promote inclusive and sustainable industrialization and
foster innovation (10) Reduce inequality within and among countries, (11) Make
cities and human settlements inclusive, safe resilient and sustainable, (12) Ensure
sustainable consumption and production patterns, (13) Take urgent action to combat
climate change and its impacts, (14) Conserve and sustainably use the oceans, seas
and marine resources for sustainable development, (15) Protect, restore and promote
sustainable use of terrestrial ecosystems, sustainably manage forests, combat
desertification, and halt and reverse land degradation and halt biodiversity loss,
(16) Promote peaceful and inclusive societies for sustainable development, provide
access to justice for all and build effective, accountable and inclusive institution for
all levels (17) Strengthen the means of implementation and revitalize the Global
Partnership for Sustainable Development. For the period from 2016 to 2030, 17
Goals of Sustainable Development, 169 quantitative goals and more than 230 indices
are proposed for the measurement and monitoring of Sustainable Development Goals.
Goal-1, goal-5, goal-6, goal-11, goal-12, goal-13 and goal-15 are particuaLrly related
to the civil rights to clean and healthy environment. Quantitative goals were fixed for
the upliftment in the manner so as to make the people tolerate negative strokes and
disasters caused by economic, social and environmental factors. Under these goals, it
is stated to achieve all-pervasive and justifiable access of drinking water. In the cases
of maintaining sanitation and healthy/restorative condition, ensure sufficient and
justifiable access to all and end the practice and habit of using open public places for
the excretion of stool and urine, improve the quality of drinking water by reducing
pollution, ending the habit of throwing garbage into water resources and reducing the
disposal of harmful dirt and chemicals, substantially improve the capacity of the use
of water in all sectors, execute the unified water resource management programmes
in all levels, and the qualitative goals like conservation and restoration of ecological
systems related to water in the hills, forests, swamps, rivers, underground water
including lakes. The quantitative goal of providing safe, inclusive, accessible and
all-pervasive approach in green public places is taken. The quantitative goal includes
the management of chemical substances and all garbage effectively in all its life style
from environmental point of view, essentially reducing the production of garbage by
recycling and reusing it, ensuring that notices are maintaining consistency/harmony
between sustainable development and nature. In addition to fatal/harmful factors
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related to climate, reinforcement of the upliftment and adaptation capacity, integrating
measure of climate change in the national policies, strategies and planning and
reduction on the climate change, adaptation, reduction of impact, creation of prior
awareness regarding it, the qualitative goals including improvement in education,
consciousness, and individual and the institutional capacity are proposed. Preserve,
restore and ensure the sustainable use of the circumference of the land and
ecosystems of clean water in the land and their services, especially forest, marshland
areas, Himalayas and dry areas, effectively systematize the execution of sustainable
management of all kinds of forests and the quantitative goals like increasing the
capacity of providing benefit required for fighting against desertification including
ensuring the promotion/preservation of mountainous ecosystem are determined.

The Fifteenth Plan (Fiscal Year 2019/20-2023/24)

Nepal has also included in its main planning (F.Y.2019/20-2023/24) and bought
it into implementation. As determined by Sustainable Development Goals, policy
wise institutional programmes are implemented. Mainly three dimensions- social,
economic and environmental dimensions are included in the Sustainable Development
Goals. Implementing the goal of sustainable development according to the economic,
social and environmental context of the nation, Nepal had started to internalize the
goal of sustainable development. In preparing budget and programmes, provision
was made to symbolize the programmes and projects in accordance with the goals of
sustainable development. With the objective of internalizing it in the provincial and
local planning and programmes, capacity development programmes are conducted.*®

The Constitution of Nepal

The Constitution of Nepal has made the following provisions:* Article 30- Right
to clean environment: (1) Every citizen shall have the right to live in a clean and
healthy environment. (2) The victim shall have the right to obtain compensation,
in accordance with law, for any injury caused from environmental pollution or
degradation. (3) This Article shall not be deemed to prevent the making of necessary
legal provisions for a proper balance between the environment and development,
in development works of the nation. Article 35- Right relating to health: (1) Every
citizen shall have the right to free basic health services from the state, and no one
shall be deprived of emergency health services. (2) Every person shall have the right
to get information about his or her medical treatment. (3) Every citizen shall have

38  The Fifteenth Plan (Fiscal Year 2019/20-2023/24) 2076, National Planning commission, Kathmandu, Page no. 15
39  The Constitution of Nepal, 2072. Law Book Management Board, Kathmandu, Page no. 13, 14, 15, 18, 24, 25
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equal access to health services. (4) Every citizen shall have the right of access to clean
drinking water and sanitation. Article 36- Right relating to food: (1) Every citizen
shall have the right relating to food. (2) Every citizen shall have the right to be safe
from the state of being in danger of life from the scarcity of food. (3) Every citizen
shall have the right to food sovereignty in accordance with law. Article 37- Right
to housing: (1) Every citizen shall have the right to an appropriate housing. Article
44- Rights of the consumer: (1) Every consumer shall have the right to obtain quality
goods and services. (2) A person who has suffered injury from any substandard goods
or services shall have the right to obtain compensation in accordance with law.

Article 51- (g) Policies relating to protection, promotion and use of natural resources:
(1) to protect, promote, and make environmental friendly and sustainable use of
natural resources available in the country in consonance with national interest and
adopting the concept of inter-generational equity and make equitable distribution of
fruits according to the priority and preferential right to the local communities, (2) to
make multi-purpose development of water resources, while according to the priority
to domestic investment based on public participation, (3) to ensure reliable supply
of energy in an affordable and easy manner and make proper use of energy, for the
fulfilment of the basic needs of citizens, by generating and developing renewable
energy, (4) to develop sustainable and reliable irrigation by making control of
water-induced disasters and river management, (5) to conserve, promote, and make
sustainable use of forests, wildlife, birds, vegetation and bio-diversity by mitigating
possible risks to environment from industrial and physical development while raising
awareness of general public about environment cleanliness. Article 251 (2)- The
National Natural Resources and Fiscal Commission shall carry out necessary study
and research work about environmental impact assessment required in the course
of distribution of natural resources and make recommendations to the Government
of Nepal. The Constitution has included the matters such as environment, human
health, sustainable development and the matters related to the preplanning of disaster
management as the fundamental right. In the same way, it has included issues of
bio-diversity, environmental balance and preservation of nature under the policy of
the state for implementation with priority. The provision of submitting the report to
federal parliament regarding the condition of implementation has provided further
certainty.

Disaster is a serious disruption of the functioning of a community or a society causing
widespread human, material, economic or environmental, losses with exceeds the
ability of the affected community or society to cope using its own resources. Disaster
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is an event either natural or human induced that causes great distress or destruction.
It is a social crisis which occurs when a hazard coincides with a vulnerable situation
resulting in significant loss of life, threatening disruption and substantial physical
damage.®

Various types of disasters may occur from time to time in the society due to any
natural causes and human activities. Such disasters lead the community, nation or
even the whole world to difficult situation. In the situation where life is going on
normally as usual, such disasters seriously affect the community, nation or even the
whole world community. Abruptly created disasters may ruin the human life and
in this difficult situation, management style or structure operated on a daily basis
cannot function.

We have made a number of structures in the earth of natural form. We have installed
nuclear plants. We have also established industrial factories emmitting smoke of
pollution that has made a hole in the green house. The main objective of disaster
management is to remain safe from it. Movement in nature, sea storms, unsystematic
settlement, random use of natural resources, formation of weak infrastructures,
unscientific consumption of the land, flooding, landslides and rise of water level
in the rivers, installation of nuclear plants, outbreak of new diseases, starvation,
drought, dry weather, earthquake, epidemic, fire, road accidents, etc. are the main
causes of disaster. For the disaster management, some efforts have been made
from the ancient time. Rules were formulated and orders were issued for disaster
mangement but they were not sufficient, rather they were reactive in nature. Along
with the norms of modern governance philosophy after the political change of 2007
(1950), policy structure and programes related to disaster management were run.
Effective management could not take place since Nepal being a country prone to
risk.

Considering this situation, Natural Calamity Relief Act, 2039 (1982) was formulated.
In accordance with the Act, natural calamity relief committees and sub-committees
were active in central/regional/district levels, however, there was no detailed planning
for pre preparation regarding the earthquake.

In Article 115 of the Constitution of the Kingdom of Nepal, 2047 (1990) there was a
provision of emergency power as (1) If any crisis arsises in regard to the sovereignty
or integrity of the kingdom of Nepal or the security of any part thereof, whether by
war, external aggression, armed rebelliion or extreme economic disarray, His Majesty

40 Rajan Khanal. (2066). Contemporary Debates on Public Affairs Management, Sopan Monthly,
Kathmandu, Page no. 303
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may, by Proclamation, decalre oe order a State of Emergency in respect of the whole
Kingdom of Nepal or of any specified part thereof. In the same way, in Article 143 of
the Interim Constitution of Nepal, 2063 (1990) there was a provision of emergency
power as (1) If a serious emergency arises in regard to the sovereignty or integrity
of Nepal or the security of any part thereof, whether by war, external aggression,
armed rebellion or extreme economic disarray, the Council of Ministers of the
Government of Nepal may, by Proclamation or Order, decalre a state of emergency
to be enforced in Nepal or any specified part thereof. Both of the constitutions have
made a provision of disaster management created by human beings and nature. Since
people become the victim of addiction to smoking either knowingly or unknowingly,
so order is issued to promote awareness against smoking, make the tobacco products
manufacturing company include the colored pictures in the smoking promoting
materials, boxes, wrappers, packets and parcel packaging and outside the label
indicating with a warning that smoking is injurious to health, and at the same time,
it is also ordered that the state has a responsibility to prohibit the consumption
of smoking in the public places and it should be publicly stated that smoking is
injurious to health.*' This order has further made the state responsible. Article 267
(6) of the Constitution of Nepal* states: The President shall, on recommendation
of the National Security Council and pursuant to the decision of the Government
of Nepal, Council of Ministers, decalLre the mobilization of the Nepal Army in the
cases where a serious emergency arises in regard to the sovereignty or territorial
integrity of Nepal or the security of any part thereof, by war, external aggression,
armed rebellion or extreme economic disarray. The provision of emergency power
in accordance with Article 273 (1), if a serious emergency arises in regard to the
sovereignty, territorial integrity of Nepal or the security of any part thereof, by war,
external aggression, armed rebellion, extreme economic disarray, natural calamity or
epidemic, the President may decalre or order a state of emergency in respect of the
whole of Nepal or of any specified part thereof. If there arises a serious emergency in
a state by a natural calamity or epidemic, the concerned state government may request
the Government of Nepal to decaLre or order a state of emergency in respect of the
whole of the state or of any specified part thereof in accordance with this Article.
For the management of disaster, state of emergency can be decalLred, the army can
be mobilized, and provincial government may also request the federal government
for the decalration of the state of emergency and such state of emergency may be
decaLred all over the country or only in a single part thereof.

41 NKP, 2071, Vol. 3, D.No. 9132
42 The Constitution of Nepal, Law Books Management Board, Kathmandu Page no.138,141
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Regarding national restructuring, Section 4 of Earthquake Affected Restructuring
Act, 2072 (2015)* has made a provision to fix the loss caused by earthquake, determine
the priority of restructuring, approve the required programme along with the policy,
planning, budget and schedule, approve the project relating to restructuring, recognize
a suitable place for the restructuring of integrated settlement and development of
integrated housing, development of integrated settlement, development of integrated
housing, rehabilitation and transfer and prepare planning and execute and get such
planning executed.

Industrial Enterprises Act, 2073 (2016) has made a provision of promoting national
productivity and employment opportunity by creating convenient investment friendly
industrial environment and also has emphasized environment friendly industries. The
order issued to maintain healthy and clean environment by controlling environmental
pollution during the fair of Gadimai, to maintain the quality of meat, to test and
control, to implement Animal Slaughter and Meat Inspection Act, 2055 (1998) and
to maintain clean and healthy environment in the Gadimai temple** and in the nearby
areas has concurrently assimilated the environment and human health.

Disaster Risk Reduction and Management Act, 2074 (2017)* has emphasized
on the disaster risk reduction and management to preserve the lives of the general
public, and public, individual and personal property, natural and cultural heritages
and physical infrastructures from natural and non-natural disasters by managing all
the activities in a coordinating and effective manner. There is a provision of National
Council on disaster risk reduction and management under the Chairmanship of
the Prime Minister. The main functions of this council are to approve the national
policy and planning related to disaster management, provide necessary directives to
executive committee and the center, give policy related directives to the province
and local level and make necessary management of financial resources accordingly.
In the same way, there is provision of Executive Council under the Chairmanship
of the Minister for Home Affairs, its main function is to prepare the national policy
and planning on disaster management and submit it to the council, reduction of
disaster risk subject to the national policy and programmes approved by the council,
implement the planning and programmes by approving them in integrated and area
wise policy on disaster countermeasures and recovery, determine the roles to played
by the public, private and non-government including all the entities or organizations

43  Nepal Act Collection, Part 11 2074 (2017) Law Books Management Board, Kathmandu Page
no.194

44 NKBP, 2073, Vol. 9, D.No. 9686

45 Nepal Act Collection, Part 4 2075, Law Books Management Board, Kathmandu Page no. 237
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and make such organizations or organizations include the matters relating to
disaster management in their policies, projects and programmes thereof. There shall
be National Disaster Reduction and Management Centre in the Ministry of Home
Affairs. It implements and gets the approved planning, programmes and constructions
from Council and Executive Committee, works as a central entity on disaster risk
reduction and management, studies and makes a research on the matters climate
change, utilization of the land and possible causes of various outbreaks and disasters,
provide economic and provide required technical assistance to the provincial and
local levels for the making planning regarding periodic planning, involve and make
the non-government organizations, private sectors and local communities involve,
make a proper search by forming a search and relief groups and provide relief in
the federal, provincial and local levels and developing the capacity, as long as the
disaster takes place, rescue the people from the disaster affected areas, coordinate
with the concerned entities for the proper management of the security of the people
in the area affected by disaster and make a proper management of the national and
international rescue team and the cash and relief material received for humanitarian
purpose aftermath of the disaster. In the same way, there are Disaster Management
Committees in the provincial, district and local levels too. Such committees are active
within their areas. Likewise, there is a provision of mobilizing security forces for
the search, rescue and relief purpose and non-governmental organizations and civil
society, private sectors and community also shall be active in the disaster management
activities as per the provision. Internalizing the fundamental aspects of human rights,
this Act has specified the coordinating role and responsibility of environment and
disaster management, however, the aspect of implementation seems to be weak.

There is a provision of local market management, environment conservation and
bio-diversity in Section of 11 (j) of the Local Government Operation, Act, 2074*
that includes the local trade, the demand of goods, supply and monitoring, policy
related to consumer rights and benefits, law, criteria, implementation and regulation,
and management of market and weekly organized market, production, supply and
export projection, price determination and monitoring, examination of the quality
of local goods and services, local policy, law, criteria, planning formation regarding
environment conservation and bio-diversity and its implementation, monitoring
and regulation, environmental risk reduction in the local level, control of sales and
consumption of goods that cause adverse effects in the health of the people in the
local level and control, monitoring and regulation of environmental pollution and
harmful substances, management of sanitation and solid waste management in the

46  Nepal Act Collection, Part 17 2074 (2017) Law Books Management Board, Kathmandu Page n0.80, 81, 87, 88
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local level, adoption of low carbon oriented and environment friendly development
in the local level, conservation and promotion of green areas in the local level,
determination and management of environment conservation area in the local level
and doing the works like environment conservation and bio-diversity. In the same
way, Section 11 (y) of the Act includes the local policy, law, criteria, implementation,
monitoring and regulation of the planning, disaster preplanning and countermeasure
in the local level, pre-information system, search and rescue operation, pre-storage
and coordination of relief materials, local embankment, control of rivers and
landslide and management and regulation of rivers, mapping of disaster risk area
and recognition of settlements and transfer, coordination and cooperation in disaster
management, planning formation, implementation, monitoring and regulation, post
disaster rehabilitation and restructuring in the local level, organizing programmes
relating to disaster management based on the local level. Likewise, Section 11
(z) of the Act includes the provision of local policy, law, criteria regarding the
conservation of watershed, wildlife, mines and mineral substances under watershed,
wildlife, mines and mineral substances and implementation and regulation of the
planning, conservation of the source of water, income generation, conservation of
public land and income generating programme based on such land; soil conservation
and watershed management related community adaptation, information and data
collection relating to mine and mineral substances, assistance in the preservation
and promotion of precious metals and stones, survey and excavation of the materials
like stone, gravel, sand, salt, soil and slate and registration for consumption, license,
renewal, repealing and management, publication of geological map, etc. This Section
of the Act has included overall issues of disaster management.

The Rightto Housing Act, 2075 (2018) has been enacted to make necessary provisions
on providing the homeless Nepali citizens with appropriate and safe housing facility.

The Consumer Protection Act, 2075 (2018)* has been formulated for the
consolidation of the legal provisions relating to consumer protection in order to
protect and promote constitutional rights of the consumers obtain quality goods and
services, provide judicial remedy for the enforcement of the rights obtained by the
consumers, and provide compensation for harm and injury likely to be caused to the
consumers.

The Right to Food and Food Sovereignty Act, 2075 (2018) has made a provision
on the implementation of fundamental rights relating to food, food security and food

47  The Act enacted for the Implementation of Fundamental Rights Included in the Constitution of
Nepal, 2075 (2018) Law Book Management Board, Kathmandu, Page No. 114
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sovereignty of the citizens and making appropriate mechanism, and ensuring access
of citizens to foods.

The Public Health Service Act, 2075 (2018) has made necessary legal provisions
for implementing the right to get free basic health service and emergency health and
establishing access of the citizens to health service by making it reguaLr, effective,
qualitative and easily available.

Environment Conservation Act, 2076 (2019)* is the main legal base for the
conservation of environment in Nepal. This Act has defined the issues related to
environment and it has caLrified the scope and rights of environmental structure
including the Department of Environment. It has made a provision of preparation
of environment conservation planning; prohibition may be made on the import of
risky garbage, monitoring and evaluation of abiding by environment related criteria,
polluted area may be decalred, provision relating to climate change, adaptation
planning may be made, works can be done for the reduction and also the provision
of taking part in carbon trade. Jurisdiction is specified in accordance with the federal
system including the environment study report and its test. In addition to this,
there is a provision of investigating the environment study report. Likewise, there
is a provision of Environment and Climate Change Management Council. It has
encouraged the pioneers and experts on environment in the policy level regarding
environment. Since it is said that disaster is an emergency situation created in any area
with adverse effects in the livelihood and environment followed by the loss of lives
and property,* it is required to manage the disaster and environment simultaneously.

In addition to the above mentioned efforts, it has been difficult to move forward
three issues simultaneously in Nepal. There are challenges regarding the amendment
of old laws and policies on the issues of human rights, environment and disaster
management so as to work in a coordinating manner, increase the structural
coordination, make the laws and structures conducive to sustainable development
goals, increase coordination among the governments of all levels, implement the
common list of the constitution, systematize urbanization, make the preparation
for disaster management, make the community based disaster effective, effective
implementation of utilization of the land, development and expansion of integrated
settlement, challenges of increasing the roles of civil society are still prevalent.

48 Kiran Kumar Baram. 2077 (2020). SAMBHAK, Human Rights Journal, VOLUME 17, Page no. 79
49 Kul Chandra Parajuli and Others, Shrot Sanjibani, 2077 (2020),Pragyan Publication Pvt. Ltd.
Kathmandu Page no. 490
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Conclusion,

The practice of connecting the issue of disaster and its management with human
rights is not so old. Although it was included along with the concept of sustainable
development, it has been the major agenda of the development of modern world
at present. World organization and international charters and treaties are directly
or indirectly involved with it. In the present age of globalization, almost all the
countries have internalized it one way or the other. These issues have been included
in the constitution, laws and development plans and programmes in Nepal and also
have been the constitutional and legal organs for implementation. Civil society and
the sector of non-governmental organization seem to have been active in this regard.
However, expected return has not been achieved. To change the above mentioned
challenges to opportunities, there should be implementation of laws and policies,
coordination among the governments and further activity of the civil society is also
essential.

The End
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Promoting/Advancing Human Rights in the
COVID 19 Pandemic and Recovery in Nepal

Tek Tamata, Portfolio Manager,
Governance and Rule of Law, UNDP

Abstract:

This article tries to highlight the overall situation of human rights during
pandemic, issues/challenges as well as opportunities and more importantly the way
forward. Under the way forward, the article offers few immediate, inter-mediate
and long terms approaches and interventions that the National Human Rights
Institutions (NHRIs) and rule of law actors could think of to act. The way forward
also details out with innovate approaches to make sure that the activities being
carried out by the NHRIs reached out to the targeted communities at the ground.
In addition, the article also fucuses more on the remote engagement, continue
coordination and collaboration among the multiple partners of human rights and
Jjustice and also strategic engagement with all the development partners, national
international agencies, private sectors, CSOs and human rights defenders. One
of the key message that article wants to give is about ICT induced innovation and
work approaches. If the human rights communities are able to embrace it and
implement, it could help enormously to reach out to the targeted communities
even during such critical timing.

Keywords : Pandemic, Covid-19 human rights, justics, human rights defenders,
NHRIs, CSOS, ICT

“Human rights put people center-stage. The responses that are shaped by and respect
human rights result in better outcomes in beating the pandemic, ensuring healthcare
for everyone and preserving human dignity. But they also focus our attention on
who is suffering most, why, and what can be done about it. They prepare the ground
now for emerging from this crisis with more equitable and sustainable societies,
development and peace.”

- Antoénio Guterres, Un Secretary General, COVID-19 and Human Rights
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Introduction:

The Covid-19 has globally been a critical challenge. It has been affecting multiple
aspects of development including human rights, justice and rule of law. Addressing
COVID-19 is foremost a public health concern; however, the impact of the crisis
as well as the legal and policy responses developed by states to counter the spread
of COVID-19 have much wider ramifications that affect a broad range of human
rights, including people’s to access justice in a timely, fair, and effective manner'.
As we have been countering, the crisis also presents specific justice ‘needs’, such
as addressing the rise in gender-based violence, caste-based discriminations,
vulnerability, hunger/starvations, exploitations and suppressions, and job insecurity.
Consequently, making additional institutional reforms to strengthen the effectiveness
of the justice chain in a radically shifted social context is urgently needed.

While commitment to human rights standards has increasingly been one of the
focused areas of human rights all over the continent for several years, the COVID-19
pandemic has accelerated the erosion of the democratic fabric of our society, on
which protection of human rights ultimately depends®. The need to address many
long-standing human rights issues such as discrimination, disparities, exclusions,
disparities and suppressions have been recognized already. The pandemic has
exacerbated these inequalities and violations of human rights, and the government is
now expected to contribute substantially to these long-standing human rights issues.

Above mentioned injustices have immediate and long term impact not only on the
right to health and services as well as civil and political rights vis-a-vis personal
liberties but also on economic, social and cultural rights. It will ultimately jeopardize
the right to development of people at aL.rge. The right to equality, right to freedoms?,
and all other rights associated with the wellbeing of humanity will also be affected
massively. The persons who are already marginalized will have very difficult time
in days to come. The economic crisis will put these groups society further behind,
including children, women, Dalits older persons, persons with disabilities, indigenous
peoples, lesbian, gay, bisexual, transgender, and intersex (LGBTI) persons,
displaced populations, stateless people, migrants, asylum seekers, victims of human
trafficking, day laborer, and people living at or below the poverty line. The pandemic

1 Guidance Note; ensuring access to justice in the context of Covid 19 at 6, 2020
2 https://www.coe.int/en/web/commissioner/-/the-impact-of-covid-19-on-human-rights-and-
how-to-move-forward

3 Right to freedoms of expression, assembly, speech, press and publications
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is making inequalities more visible, such as acute disparities in wealth, access to
health, employment and livelihood, and in the ability to adopt®. For example, the
UN Secretary-General’s Policy Brief: Impact of COVID-19 on Women shows a
dramatic increase in domestic violence and child abuse and lack of protection for
women and children due to measures requiring people to remain confined to their
homes. It is vital that these women have access to justice and protection especially
in the changed circumstance.

Furthermore, as the Committee on the Elimination of Racial Discrimination’ pointed
outin August, the pandemic has seen "a significant increase in stigmatization, labelling
and scapegoating — which often results in discriminatory acts, and even violence... in
particuaLr, against people of Asian and African descent; migrants; members of the
Roma community; and those who are regarded as belonging to lower castes®.

Overview of the situation during Covid- 19 in Nepal:

Due to the COVID 19 crisis, the Government of Nepal (GoN) was bound to impose
a lockdown or other prohibitory order to combat the outbreak of the pandemic.
Although the government was very much conscious of the importance of making
essential services available during the lockdown, there were some essential services
that are often overlooked. Legal services are one of the services that are not adequately
provided. The continued lockdown also created many issues amongst the poor and
workers. They had to either abandon their job under the new government orders or
pursue less/partial payment.

The prohibitory orders or lockdown are justified to safeguard the public health.
However, they need to be managed in a way that also secures the basic liberties and
freedoms. In general, emergency measures should incorporate five essential features
in order to strike a proper balance between liberty and security. They should be
in accordance with the law; based on a legitimate objective; strictly necessary in
a democratic society; the least restrictive and intrusive means available; and not
arbitrary, unreasonable, or discriminatory’.

Rule of law is an important element of democracy and needs to be ensured at any

cost. There should not be any compromise in due process of law, equality before the

4  Ibid

5 . Committee on the Racial Discriminations as per the Convention on the Elimination of all
forms of discriminations against racism.

6  Addressing the disproportionate impact of COVID-19 on minority ethnic communities;
tatement by Michelle Bachelet, UN High Commissioner for Human Rights, 24 November 2020

7  Accountable Governance and Covid 19 Pandemic, World Justice Project 2020,
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law, and promotion as well as protection and enforcement of basic human rights. The
rule of law, as the new Constitution® has recognizes as the backdrop of democracy,
should be in full compliance and followed as a mantra. Likewise, the Constitution
has provisioned 31 categories of human rights as fundamental rights. The list of the
fundamental rights’® includes the important rights in regard to life, liberty, equality,
dignity and prosperity. The continued lockdown and prohibitory order issues harmed
directly and/or indirectly the enjoyment of freedoms'® enshrined in the Constitution
as fundamental rights. On the other hand, as mentioned above, women, and other
marginalized communities faced more vulnerability and found hundreds of cases of
critical human rights violation of these communities.

Daily-wage laborers are facing many challenges. People working in private sectors
are forced either to abandon the jobs or to be remunerated partially. INSEC, human
rights organization in Nepal, reported that there were 1119 victims of human rights
violations and abuses during the first lockdown period of 2020. The nature of the
cases includes 64 victims of human rights violations, 1055 victims of human rights
abuses induced by non-state actors, 476 victims of GBV, 284 victims of child rights,
11 cases of inhumane behavior, five victims of threats and intimidation, 112 victims
of injuries, 102 victims of beatings, six victims of abductions, 31 victims of arbitrary
arrest, 72 murder victims, two victims of state custody torture, and 12 victims of
caste-based ethnic discrimination''.

Justice service delivery in crisis:

Due to the continued lockdown and lack of innovative means to receive and handle
abuses, people were deprived of access to legal remedy against the violations. All
the formal, semi-formal and informal institutions were closed to provide necessary
legal remedies nor there was an environment to receive and handle the cases. Hence,
the access to justice part of survivors became one of the critical issues and many
issues were not even heard at all. The courts nor traditional justice actors are in full
operation. The human rights oversight bodies!?> with all other bodies are also closed

8  The preambuaLr provision of the Constitution of Nepal states; being committees to socialism
based on democratic norms...impartial and competent judiciary and concept of the rule of law in

order to build a prosperous nation.
Part third of the Fundamental Rights, Constitution of Nepal.

10 Article 17 of the Constitution unfolds this right with; freedoms of; expression, assembly without
arms, form political parties, form unions and association, move the reside in any part of country
and freedom to practice any profession etc.

11 Situation of Human Rights within Three Months of Lockdown, (From March 24 2020 to June 24
2020) https://www.forum-asia.org/?p=32282

12 Oversightbodies like National Human Rights Institutions including of the thematic commissions
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or not fully in operations. Though the human rights networks'? were initiated and still
in place to monitor the situation, due to lack of effective operations and secretariat
supports and the lack of viable proximity, there was no substantial outcome received.
The networks of course contributed fairly in terms of overseeing the situation and
supplying necessary information and data to the commission. However, there was
a huge expectation from the citizens from the network which was not the case
unfortunately. Hence, it is time to think innovatively to address these issues and
envision alternative means of continuing necessary legal services.

The commission has also initiated to develop an innovative way to receive and handle
the cases on human rights. The app has also been envisioned to impart information
about the crisis. However, the effective implementation of this component seems
very imperative to reach out to the targeted population and achieve the outcomes.

Regarding the access to the legal recourse, due to the continued lockdown and
prohibitory orders, the courts were either closed or under reduced operation. This
negatively affected the overall access to justice on one hand and on other, it affected
the provision of timely and fair hearings. Due to the long lockdown and slim
operations of the courts, the pending cases were further stocked, aLrgely impacting
the backlog cases. It is likely to affect the overall management of the backlogs in
long run and further lingering the judicial and administrative proceedings. More
importantly, it has affected the confidence of people at aL.rge about the justice system.
The Supreme Court realized this effect and decided to sort out the current procedural
difficulties in relation to administration of justice and started to roll out the virtual
case management system.

The immediate and priority cases (i.e. writ jurisdiction and on the applications for
habeas corpus) are being heard by the court. Thousands of backlog cases already are
pending at the court. People have been already disappointed with the delayed justice.
The case management system is likely to be a critical issue in the days to come.
In this regard, there is a need to have robust online case management system and
coordination among different actors to address the backlog case. The NHRIs should
also be part of continue coordination with justice sector actors.

in Nepal.

13 The National Human Rights Commission rolled out the idea of collaborative approach of human
rights monitoring in partnership with other CSOs and commissions. The networks initially were
comprised of Nepal Bar, Federations of Journalists and NGOs federation and recently revamped

with the representation from different networks from federal to local level.
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Impacts of the crisis on human rights and right to remedy:

In health crises, we heavily focus on health services only. Other issues as mentioned
above are considered as the secondary and even not paid attention. It must be taken
into account that certain groups are more vulnerable than others during such crisis.
For example, women, Dalits, children, detainees, marginalized communities, persons
with disability (PWD), sexual minorities, senior citizens, daily-wage workers, and
migrant workers are the ones who directly/ indirectly become more vulnerable. It
puts these groups further behind in the society and been subject to various forms of
violence, discrimination, even mass killing and deprivation of livelihood and access
to justice.

One of the groups highly affected is detainees and prisoners. Though the government
has already released hundreds of prisoners, there is already a lack of robust system
or criteria in this regard. There is a need to develop a comprehensive emergency
plan for the detention center and prisons. Another group is women. News reports
and public health analysis suggest that COVID-19 is disproportionately affecting
women in many ways (i.e. increased vulnerability to domestic violence and increased
psychological and physical stress due to disproportionate distribution of household
work among family members). In this situation, there is even a need to have more
vibrant and active remedial mechanisms to mitigate gendered impacts and ensure
that crisis responses do not perpetuate gender inequity.

Equally, access to the information is crucial in times of crisis as it affects the health
and life of the citizens. Again, due to the continued lockdown, dissemination of
information to communities and targeted groups of society has become critical. All
information about COVID-19 and relief packages as well as information regarding
legal rights should be accessible and available in multiple languages, including for
those with low or no literacy.

As mentioned above, the government had already imposed the lockdown as a
preventive measure. The federal, provincial, and local governments have been
managing the crisis through necessary measures as well. However, there are
many confusions and overlaps which hinder the effective management of issues
and challenges associated with such natural calamities. This confusion negatively
affected the smooth delivery of services and management of the transition in this
difficult time in Nepal.

In the federal context of Nepal, disaster management is an exclusive competency of
local government, but also a concurrent area for all three levels of government. Nepal
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enacted its Disaster Risk Reduction and Management Act 2017 (DRRM) as one of
the first sectoral federal laws after the promulgation of the Constitution. The Act
defines a pandemic (such as COVID-19) as a non-natural disaster. The Act sets out
the institutional mechanisms for disaster management from the federal to the local
level, with very clear roles and responsibilities given to each level of government.
Several sub-national governments have enacted their own disaster management laws,
with their highest leadership usually chairing disaster management committees.

The response to COVID-19 in Nepal was substantially led and controlled by Federal
Government. The role of the province and local governments was very limited
to implementing the decisions made by the mechanisms (i.e. Covid-19 Crisis
Management Center (CCMC) established at the federal level). As a decentralized
mechanism, there was also a replica of CCM led by the Chief Minister in each
province.

In discharging the roles and responsibilities, the province and local governments
were focused more on establishing their own testing labs and managing medicines
and other essential services. Likewise, as the outcome of the federalism, the local
and provincial governments are extensively engaged in developing necessary plans
and programmes for the relief and recovery packages. The intergovernmental
relationship act which has just been enacted can also guide all the government to
facilitate necessary level of coordination on such issues like disaster management.

Opportunity and Challenge:

Every crisis comes with an opportunity. If we recall, the Judiciary of Nepal started
with an open bench under the tents during the last earthquake in 2015. In partnership
with UNDP, the Ministry of Law and Justice along with the Nepal Bar Association
(NBA)' started to set the mobile legal aid clinics to provide legal services to the needy
and vulnerable. Apart from these, the National Human Rights Commission (NHRC)
introduced the mobile human rights camps to monitor and provide necessary human
rights counselling to the poor and vulnerable. This is a time to think differently to
introduce measures and means to continue the court and legal operations for the
needy and vulnerable even during and post COVID-19.

National Human Rights Institutions (NHRIs) started handling human rights issues
proactively during the pandemic. Like the Human Rights Commission in Nepal,

14  The mobilize legal clinics mobilized massively in the provinces and have reached out to the
communities. The young lawyers were basically deployed to gather the information, make

analysis and provide necessary services to sort those out far far as possible
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the NHRIs of Nigeria has also developed an app for the electronic monitoring,
documentation and reporting of human rights violations in collaboration with other
stakeholders. In Armenia, the NHRIs has set up a 24-hour hotline for victims of
domestic abuse to receive and handle the complaints including intimate partner
violence. The Georgian NHRIs have also called for special attention to the issues
of domestic violence and taken concrete actions to make sure that the victims of
violence have information and necessary assistance to have access to justice. The
common framework of the NHRIs called the Global Alliance for the National Human
Rights Institutions (GANHRI) has provided NHRIs with an extensive support and
has found ways to collaborate and exchange practice for example through interactive
webinars and learning communities for inspiration and mapping of good practice. It
has been providing support to more than 100 national human rights institutions to
share information and resources, develop partnership and identify good practices.

In a nutshell, Information, Communication, and Technology (ICT) is one of the
means that law enforcement agencies should be aware of and be active in introducing
and institutionalizing in forms of online and remote court systems. It also requires
the digitalization of the case management and online hearing for which all the justice
sectors need to work together. The court and law enforcement agencies, clients and
witnesses also need basic support on ICT. Client should also have access to the online
case management system. ICT is applicable not only in court but also in all the key
actors of law enforcement agencies. Hence, a joint strategy to address crisis might be
a useful framework to bring all the stakeholders on board as we know that it requires
integrated efforts.

Personal protective equipment (PPE) should have been provided to all justice
sector actors, as well as defendants and accused, who had to attend court hearings
or in closed settings as far as possible. Necessary policies and procedures must be
established for remote hearings, including processes to determine priority cases.

The human rights defenders and CSOs do also have extensive responsibilities
to provide necessary information, monitoring and assessment of the situation,
coordination with different actors and stakeholders and more importantly holding
the concerned government agencies accountable of their roles and responsibilities
for service delivery and empowerment of the poor and vulnerable communities.

The role of the private sector is often overlooked. They have also an enormous role
to promote and respect human rights. In the context of pandemic like COVID-19,
they play an essential role not only in respecting the human rights but also advancing
human rights. Workers had witnessed many issues during the lockdown. A study
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conducted by the Access to Justice Project, UNDP showed that many of the workers
were deprived of opportunities of virtual management of work and other benefits
introduced by the companies.

Furthermore, a study also found a very dark role of the private sector globally.
Overall, it states that the majority of companies, across all sectors, have failed so far
to demonstrate a meaningful response to the crisis, and still have a long way to go to
adequately manage the risks and impacts of COVID-19. Given the amount of public
financial support provided by governments around the world since the beginning of
the crisis, the fact that two thirds of companies failed to describe steps taken to avoid
redundancies is particualLrly concerning. The study further says that certain basic
steps to manage the human rights risks and impacts of the crisis have been widely
adopted by companies, with a few also demonstrating leading practices. This shows
that business can place human rights at the heart of their response to the crisis if they
choose to".

Lawyers have an important role in representing different groups of people when
they are unable to secure access to essential services. The paralegals can support the
efforts on legal empowerment by providing access to information on their rights and
guidance on how to access benefits. NBA needs to introduce necessary hotlines and
should be well-equipped with up-to-date information on the solutions and protection
measures. The Attorney General Office can also introduce remote monitoring of
prisons, correction centers, and detention centers.

Under the recovery packages, the justice sector institutions should develop a recovery
plan and consider reinforcing capacities of justice sector actors to respond to the
situation in a way that renews trust in institutions. The legal empowerment strategy
must be developed to address the impact of the crisis.

Take Away:

Under the international law, it is also said that “public health may be invoked as a
ground for limiting certain rights in order to allow a state to take measures dealing
with a serious threat to the health of the population or individual members of the
population. These measures must be specifically aimed at preventing disease or
injury or providing care for the sick and injured.” More recently, in the context of
COVID-19, the UN Human Rights Committee and other bodies have underscored

15 COVID-19 and human rights Assessing the private sector’s response to the pandemic across
five sectors, Corporate Human Rights Benchmark (CHRB), World bench Marking Alliance,
2021
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the importance of strictly limiting the scope of emergency measures in substance,
time, and geographical space to allow a return to normalcy as soon as possible, with
full respect for rights to life, non-discrimination, and other non-derogable rights'®

The deep-rooted flaws in the justice system and class-based service delivery system
have been fully laid bare by the COVID-19 crisis. Kindly be noted that the pandemic
has not created an entirely new set of risks and impacts, rather it exacerbated risks
and impacts that have existed for a long time, many of which are deep-rooted and
systemic. It has also made them more visible.

The ongoing crisis has demonstrated the crucial importance of social justice, equality
and inclusion, and the human rights which underpin them, in the achievement of a
sustainable recovery from the pandemic and of the Sustainable Development Goals
(SDGs). The targets and milestones set in the localization plan of SDGs of the
Government of Nepal can only be met if there is no one left behind (LNOB) in the
process and no respect for human rights by companies. The LNOB is all about human
rights of those who are far behind from the development and realization of rights.

Respecting, protecting and fulfilling human rights is primarily the responsibility of
state authorities. In particualr, the state authorities are expected to protect/respect
the human rights even during the extra-ordinary situation. During the emergency
situation, some of the rights are derogated; however, in the democratic context,
people do expect much from the government to come up with necessary means and
measures for the people to enjoy the basic rights. In the current context, it is crucial
to ensure that emergency legislation remains in place only for the time necessary
to stop the pandemic and to introduce the least intrusive measures possible, and to
ensure that all this is rolled back as soon as authorities have the pandemic under
control. The government must think of a special umbrella programme to address next
crisis and prepare accordingly.

Defending and promoting human rights is about the big and the small actions we all
take every day; however, if we want the society to function more in line with human
rights standards and principles, we must all make an extra effort and move out of

16 UN Human Rights Committee, Statement on Derogations from the Covenant in
Connection with the COVID-19 Pandemic, 30 April 2020, https://www.ohchr.
org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf; Venice Commission, Report -
Respect for democracy, human rights and the rule of law during states of emergency, reflections,
taken note of by the Venice Commission on 19 June 2020 by a written procedure replacing the 123rd
plenary session, 19 June 2020 https://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2020)014-¢ (“[Emergency] measures are ... subject to the triple, general conditions of
necessity, proportionality and temporariness.”)
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our comfort zones. The government and other machineries should be more proactive
and assertive in terms of creating necessary amicable environment to deal with such
situation and protect and promote human rights. Not only the state authorities, but
also all other stakeholders including private sectors, CSOs, human rights defenders
and international communities have to do more.

For a start, the human rights community — including international organisations -
should take a long hard look at itself. It seems that we have not been sufficiently
effective in ensuring that everybody understands why human rights are important
for all. It is also perceived that violations of certain human rights, especially some
economic and social rights, should probably be given more prominence on our
agenda but not equally on other human rights which are more linked with human
well-being (i.e. liberties and freedoms). We must become more inclusive in the way
we defend human rights. We deliver public service in the interest of society, but we
do not own that service. We talk for and sometimes with people who have suffered
human rights violations. But we rarely empower them to speak for themselves.

The lawyers, schoalrs, intellectuals and concerned citizens must enter the arena
of public debate on human rights and engage with society at alL.rge to overcome
misrepresentations and dispel prejudice. The lawyers have more to do on access
to justice by offering free legal aid services. As one of the key stakeholders of
private sectors, they have to stand ready to offer the services for poor and vulnerable
communities in pro bono basis. The Nepal Bar, association of lawyers in Nepal, has
come up with a separate guideline to roll out the free legal aid services as a corporate
duty for all individual lawyers in Nepal'’.

In regard to the information and communication at local level, the media has a huge
role. They must be part of the solution by using precise terms that inform the public
factually and objectively on all matters of public interest and try to avoid sensitivities,
improper language, or reporting in ways that may raise the aalLrm unnecessarily or
provide a platform for divisive views to spread.

The United Nations Decalration of Human Rights (UDHR) has set the overall
standards and it is important we protect and promote the idea grounded in it. We
should work to defend not only our rights but of those who are far behind and
‘unheard’. Hence, we really need to engage with all concerned stakeholders and need
to make clear that human rights are not an abstract concept, but very concrete issues

17 Nepal Bar Association has introduced a guideline on pro bono legal aid services. Though the free
legal aid services from the lawyers are still considered as the volunteer services, however it has
been able to conveyed that message that lawyers are bound to offer free services for the society.
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and it is our liability to work for it.

The Constitution of Nepal contains many rights as the fundamental rights and
establishes independence for the Judiciary and established a localized version of the
justice system in the name of Judicial Committee.

Despite these provisions, people still have less access to justice during the crisis.
There is no preparedness in terms of normative frameworks to deal with such an
unexpected and unpredictable crisis. The online system is not yet internalized into
the government administrations.

At the community level, oversights and interventions are needed to make the law
enforcement agencies more accountable towards legal duties and obligations. The
paralegals can play an important role to impart legal information to the people and
empower people to claim their rights even during the crisis.

The law enforcement agencies should work towards developing a business and
continuity plan and an ICT system to introduce online and virtual court system. It
requires huge resources and technical expertise. However, such efforts are important
in demonstrating commitment and crisis response plan so that it can initiate a
dialogue/discourse towards making the justice system modernized.

Finally, If the strategic coordination and collaboration are well strengthened and
handline, many of the issues highlighted above are handled. And also, the innovate
approach in terms of handling the cases and reaching out to the communities has
been imperative to run the business in an active even during disaster like Corona.

IR N National Human Rights Commission, Nepal
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National Human Rights Commision, Nepal
Central Office, Harihar Bhawan, Lalitpur

P.O. Box No. 19182, Kathmandu
E-mail : nhrc@nhrcnepal.org
Phone No. : 01- 5010015/16/17/18
Website : www.nhrcnepal.org
Fax : 01-5547973, 5547974
Hotline : 01-5010000

Province Office :

Province No. : 1 Biratnagar Office, Chandani Chowk
Phone No. :021-461931, 461093

Fax :021-461100

E-mail : nhrcbrt@nhrcnepal.org

Province No.: 2, Janakpur Office, Devichowk, Dhanusha
Phone No. :041-527811, 527812

Fax :041-527250

E-mail : nhrcjnk@nhrcnepal.org

Bagamati Province : Sanepa Office, Lalitpur
Phone : 01-5530362, 5529172
Fax : 01-5530362

E-mail : nhrcsnp@nhrcnepal.org

Gandaki Province : Pokhara Office, Janapriya Marga

Phone No. :061-462811, 463822
Fax :061-465042
E-mail : nhrcpkr@nhrcnepal.org

Province No.: 5, Butwal Office, Rupendehi

Phone :071-410175
Fax :071-410176
E-mail: : nhrcbtl@nhrcnepal.org

Sudurpashchim Province : Dhangadhi Office, Taranagr
Phone No. :091-525621, 525622

Fax :091-525623

E-mail : nhrcdhn@nhrcnepal.org

Province Branches :

Province No.: 1, Khotang Office, Diktel

Phone :036-420284

E-mail: : nhrckht@nhrcnepal.org
Province No. :5, Nepalgunj Office, Shantinagar
Phone No. : 081-526707, 526708

Fax : 081-526706

E-mail : nhrenpj@nhrcnepal.org

Karnali Province : Jumla Office,
Phone : 087-520222
E-mail : nhrcjum@nhrcnepal.org
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National Human Rights Commission, Nepal
Harihar Bhawan, Pulchowk, Lalitpur, Nepal
P.O. Box: 9182, Kathmandu, Nepal
Phone: 01-5010015, Hotline: 5010000




