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ATAa STueRe! fae@ FHET B BTl
FfHEEw

— AfAqEEIER T
IR ¥Hq

[AT9=T FTT GUSHT HIAT ATIFIT GRETT T TTTATET AT HQH TATTEED AT
TH AT ARTERIRT HGTGHT ST 77 ATT E157 [ 29571 Taredtar aifiT Arieeia
qfeT g9 | & ASANTAHT TATT ATHT IAFEZ TReF [EIE a1 dergang g
STTBTT ATST FITTAT ARIFCHT ETHT 727 T ATIH IATTATER A FTTordt
BT G 9 FTHT T ISH G |

AT ATIFRH [TRTah D] AT Tal a9 9995 AT SRAT A ==
fruarifasg®! geardiaars Aa AfadRe! qeard Afawg || I 9394 AT S0
qUH! FAFATEHIEGE AH Giedehl SEATERAFHRT ATTAGETATs AT SATdhH

STHETATR ®AT [q57g | AAed del Aq Ao U Alqd@ssd o= T9 @A

TR T |

A ATIPR TchF 5T GATHT T AIHaHl AGNH ATHR AT 795
FRiftad e fAfaa aft weaer T TR faw aeer g | digedr aEar
A ATTPRATS 5T FoaTed ¥ Ay Tl THE ATIRHT TSI faguahr
qTewg | Y AT ATIHRATS ATAGHR! MY ATTBRb! ETAT feTg7 |

HqHE AfTER F BT AT Tk MeTHT T T&T AT 81 9 qHTS (g eedl 3 |
X, 3dTe At (Isaiah Berlin) WwaA S@d=AcTehl 00 W=aT Tl TRATIT T | AFTEH
feTg@h-epl WATSHT © “The world has never had a good definition of liberty?”

faeae TATGE Fifrde® AHTAIERE TRAT T FeATIAHT AT ATFT &7 |

favaer o fasdeer fava og ofv w9a afuere FrEAT Afeuwr g1 | At
TMIATS TTHG AT ATTRRBT FRETMET ARG TebcT HIAW T Fe9TqA

1 In 1118 AD, the federal assembly of kingdom Leon received from King Alfonsa (the confirmation
of series of rights, king Adnew II) IX of Hungary guaranteed right against arbitrary arrest and most
famous and influencing beginning in the saga of ‘Human Right'.

3 Nani Palkhivala , WE THE NATION: THE LOST DACADES, UBS Publication (1994) p.24
Uy g fEN SN, Aus |
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GIh ICASH ST TGTSAH] TTIAT AT | THHRI A FGAHT AT =
HIE AfTPIRepT T U S | THEATE AT AT AR AHIT
A7 ARG HTAART (0T FTATSTHT & |

ERAT T bl A T AR SARTAeAE ATAE TN Ted G | faT Tawg
fdqerad ST ARTTHT AT AfrrRe faearars dredrdtehy qasid e, gHsy,
TETST QT TATSETHT BTHT TSR & | A%, q AT AT SIS i
T ¥ ~TIRT =3, AT el A AR TG &TaT I3 AfRLaerl gt | HI =
ATTFR IATSAF] TaATE® [GATAIad AfdTadhl A ered del aid Tadl G | 9%
HqEdT faRieT AURTIHT TeAT giged TH AT g4 AvIed BIoaT AaTerdH
FRATEEEHT ACHAT THTHAR TAHT ATIREH B |

T fafi=T #Ter GUSHT AT ATIRR FTET T TATTATHT ATRT AURT FATHEED]
A T WHG AIHRITT HGIEET A AT WIT EISA fob QAT Qrarearen
AT ATk i g | e ITSataTehT STTaTel AT STehiasg Tl fagre ar
ASTEATE T TP AT FTATAT AT &THT feAges; T TS ATATATA G
AT FTATAT Y& B T FAT F AMGH S |

HIE ATIFRFT SAeTd @lded a8l 99 a9 9995 g a9 Q94 A\ ATdehRaT
SfAETaHT e A@URT I &1 | R Tel ITAAT (999 SITETTAT hleAsar
FITATRTET AFH3AT |

q. TRATEET (Magna Carta) 9394

faea T § WA AR qAT FIAAT SRR FASTRITUT T GIH ATTer@ FAReTHIal
&1 | IATIAT ST ST ehl T=gI=le %G STAaaraeh HRUEE [AHET STl
TETHT ST YU AT | FAFATHIET &1 | ST T I [ AT (Baron)a el

N [N N g}rl \ﬁ ’)Q ﬁ\QT ?Zl_:[ =~ =

R ST grq SIRPBR N, 29
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wldhdlhq < ZSATe &IE A, “Magna Carta as a written constitution limiting the
power of government and securing to the individual the rights of trial by jury, the
protection of writ of habeas corpus and the guarantee the no person could be deprived
of life, liberty or property without due process of law" ATl HTATAT SEA B,
T AT ATIBRET STl AULITTHT & “Magna Carta is living document and
exemplar of the Bill of Rights" faeael #TH® B |

AT TAAATERT TETHN AT TraTIcaefTeRuer bt Tv0 afq 78 afier@ane
USRI &7 | T ATAGATS ATk AT AT Fieba | febaler AT SAq=ivep &
TGS TATTHT ETEH | T ITTHT AT AEER] AT T AHBTHT SATCHT BT
AT BT G | TR YIRIHT T FrqelTel FAT I T9 AfTer@el area |
AT afver 9f Erge FROT G T A= (HEFE 91 GUH EET | HeId: Law
of Land', ‘Due Process', ‘Trial by Jury', ‘No taxation without representative' ST=il
AR FATHE (qgTeTehl STHETAT FAATERTST 27 | ATk FaeTieh graeeedrs

T JAT F FATIT TRt o | B graeft gem e fasdee |

=T faT o qURT G A Al FATATHIEIH 500 Hf ATHTead HATSAT T TFH
A it faer srerarerdn fasht afd Iiear | TS M 8¥a1eR Tl RTATHIaih
EEATEANT i ATiad ATaTHT ot 99 i SAGUSIHT SAqaras TRUH! 2 |

“HTIPR T TS BTHT = Sll, HaelTs rbl¥ T Al ¥ TFATE BIEl ar>ed
g S ST ATIeTe AfTUHT FIFATRET AdaH A ATPRITT T o<k
TSP AT AT I Aad T B |

R. feww &® [=eq (Petition of Rights)
®&RE

JATTAT AT =A™ TIH (G —¥R)aATE S0
TRUFT AT FAAATS ANRE  ATHR FTETATR
RITTREdGH] MGl el =umds Aieg |
Gautae Ao ®aar fageg | e A
TIHH ATTPR THIART Ad FHaA aATTHRI AT
FauTe AfTer@ 1 | ATl ATFT IRRTSEAIT

ST g9 RGN SN, 9IS 3
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forT & SO FR AT A qGA T | AT AT SAAATEN TSI
WO 9 a7 9] | TER AF AT AT | TSI WO SAFAAT AR
AT GART TAT, TGHT HRU FAAT AT 9T | AR (AGTTAT I
TS 8¢ 3@ fGUar fadr | SEdmET Te IIrsel WHed ARt e
FRUS AT FIHA TRFER GG faead T | H II137 AfFF HHT THT AR
T | U7 Afeq faRTEeg 3R HRER a6 |

T FIAATS IRBAAT gAT AAT AT (King's Bench) AT awargcdafieurehl afeer
fra amaR i@l | A | 9 HET (Darnel's case)® AH Ated B | 7, fagwan
HITATATE T G~ FIH F &R AT | AGTeAde! AT (HuFepr 9 e 9ar |
ST (RgHeT FEER T AT(AAH] AFHUIATA dfadd dF AGeq ATHA 79T
BTAAR] STH g ATATERY =T |

T %35 AT TG TT | A TRFMAAT ®IAT TP el (oA FaaHT
STEaR @Sl 3 IS ATl | ATTHAT FFeA Uledd qF Aged IRId T
TATAHET ATAHEYHRT AT TSTAT | AT ATEA TR ATAHIER AU, TR
FRIRETE {eh AT | T [E9FAT rardreT &1 (Edward coke) &1 ATfH® Afqeafd
fordt, “Utter subversion of the choice of liberty and the right belonging to every free

born subject of this kingdom"

WTQ@H—&W

T UTaqT A AP T ITAfdess M (9T -
(%) TR TeHA(d [aaT FH ASA qqTS,

(@) TETIAATHIT RTehl THATAHNT TART I,

(A1) STAATH AT T 3@ f&d q918 T

() G FTAA STTwTPT THIAT FIRT T TS |

3 ST grq SIRPBR N, 29
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T stfafes a9 EIGGED JUATHT THEIIHT AAUHT T Great contribution to
the safegurding the liberty of individual Habeus Corpus greatly strenthened and due
process of law also and end Martial law3H¥e! FfGeTel aRT ¥ T a7 et
M TET TAaTe [AgUepl & | S Al g1 (9%g ToAeme Aferepreet
YT Y& TRl [T | a9 H1ddTs Hecd [GSUdT del WIS (MF 8l S -

Right to trail by jury and provide that no one shall be deprive of life, liberty or

property without due process of law

The fist of those great constitutional documents since Magna Carta, which safeguard

the liberties of the people by securing supremacy of law"

“ The second great charter of the liberty of England and the first great official
interpretation of Magna Carta since the time of Edward 111"

“The Petition of Right contributed much in the establishment of some of the essential
personal liberties of citizen. The king was forbidden to the imprison persons without
showing cause. The quatering of soldiers and mariners in private home was stoped,
the trail of civilians by court martial was declared illegal and the kings power to lexy

taxes without the consent of peoples, representatives of parliament was restricted"

3. @R SRS @R, 9% %9

%2 Ay SXaRET FHT UFaT BT ARTETH JATTT ASUH TIAT =ATER

ot | Et T AT AT BT MR | FHATS WX TR A=A |

T

3 Sources of Liberty, edited by American Bar Foundation, p 62.
g Ibid, p 72.

ST g9 RGN SN, 9IS Y
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AT TR GIH FIHR, FALAMTRT T ~AMMIE AfaepR AT T qafeamad
BIHT FIANT T | TSI STFI Sogqash el 71 R0 T Fo(rd ganaa ard T
ST g BT SqERAT TRl AU | WE AT AT AsTeAde =t ket
T, /el GAarg T ¥ o T enfe egg =atae @ afe ey |

I ST GIHRE IR GRT ATedol ATFI (ORI q9T Taeeals S9TalE adr
ITSTHTSTH] HETAHT TS Tal TR =ATERAT F [a7d | I 9%%¥9q AT a4l ATHl
TG Tobel TF ATERATS @IS T AT TA-AdT T AT E ATIBIRepT TeTell
=T

TR TATEGHT GILSIel FITATERI AT T “Due process of Law” @Tg FEITTA
T T ANRE ARTHRATS TREAT TS AT AGTedh! TTIAT T=AT | STl TE0T
TRATTHT AT [oRTEAE {2 =ars= T arh faurg 9 afdr @wrg w9 |
WR SATFERATS JANT T AT AR FAIRT FqoiAT T F9mg T Al qeareaan
Bl AT B, "King could not creatch new crimes and that the royal prerogetives
was subject to the law of land."S TH ZATEIER! @ISl RISl TFIHT ATTH]

&, “The abolition of the Star Chamber is notable not only for the advance which was

made in the development of the principle of the due process of law as administered
by ordinary courts of justice but also for the fact that, one that tribunal had been
abolished, the way was open for the later eastablishement of the privilege against
self- incrimination . That privilege is now embodied in the constitution of the United
States as the part of Fifth Amendment"®.

e

Af Z

e

\7 4

_._'I
T[T Eae

v Sources of Liberty, edited by American Bar Foundation, p 137
e Ibid, p130

& T AT SRER SN, TG
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¥, TGl TSRO T Q9%

TG AT ARTI T ATTHRTRERT ITAR (G T R ATATS (A= T =AW 9f T=T |
UfegT A% Weeq T WR AR @IS TR ATTRRATS TH
ATTBTRT ®IHT TAMGT T=AT AT TS THETHIT UH, 9592 o ANTRE AfTbR
JIARET AT fata, afhar M= ¥ Seamra = |

T ~TATATLT WA (Vaughan) & 9918 99T, “The most usaual remedy by which
a man is restored again to his liberty, if he has been against law deprived of it,”

AT TS QO AT aTdATErHT % iR A9, "The most effiecient protection ever

invented for the liberty of subject when the liberty of the subject was being threatended
by the despotism of the Staurt kings in the 17th century, the lawyer of that day turned
to the writ of Hebeas Corpus as the best device available for combating arbitrary
imprisonment by the Crown."’

T T TeRuTehT fagTee Q% AT 9T 99 ¥ STATSTAT THTSHTE AU ATAT | HHT bl
TN, WR TR T o HIAAT AGTAd Al BrabN] AIbReT=ad Tod
ARTAT D! AATATRET [THGHT AT [T FATARTRT ST R TIHT 1@ | T TR
TF, 989 of T TATIHRRT IJUARB! BIH] TRITALATEIU Raarg AW =T |
cbl-imdlhqd\ S FASHA IT Rahl TRIwaH] THHI (9T, “Higest remedy in law for
any man that is inprisoned".

AT ARIBTIEBT ATCHT qich NTReheh] ATTBR LW T T g AT Irad T
JHATERR] STARE Jeardalq fad 9UAT AT ar&dfasd Ad Alddr garel g
HUHTA AT ATTRRB] &TTHT T RIHN Jead@d1d ANEH Wbl G |

Y. fae or® g™ (Bill of rights) 5%

@ Soucres of Liberty, edited by American Bar Foundatin, p 190

ST g9 RGN SN, 9IS ©
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TATATET ST TFT IIGT RTRAehT STROTHT TTUYT AT Tl AT | T 9559
AT 99gd fafqa® (William) T #90 (Marry) @75 @I<h ®9HT ASTTEIRT AT
UEAE AT ¥ FHEA AHIGA i AT | [afeqa® T #3 ASAT T AAT AR &9
faet et o TTgeHeTs FHEH R BA<T 185 UTE T A AATGHE TH TRAT |

[N ?_ N . < ﬁ a;l_ _Q_‘_I_ N g}l_l S ? N aﬂ{
ARTFIR FATAT AT | TATATRT FATATHIET T YT F g TwaT Iegepl Hewa ol

AT &A1 fae 9% Tgeaars g |

A1 AfrePRYAS ISR FaEERAT AIFR (Divine Rights of King) @Tg I=cd I
IHEH! A==l (Supremacy of Parliament) @1 T: ATAT SATAT | ITTH €ATATS
RFRETT 8 Afas ageh! (Ha0 3 AT FHqael HIA IATe T &l 9T |
T ISR ASTETSIT ATTPR IO BIHT F=cd TAT | FHRFA F(qdreel a0 A=A
qUHT AFLITATS TATALT AT |

T FHRHT SAAATR AR AT 7 fadq A% Agegars qim | W=
FRITST STATATHI graT et U, Hfaas 99 I ATHRA STHE TH
ATATTEEATS STRETET = LT (9T |

%. BTl ST 9

T A - AR
FARET Ffaa AT AURT g5 auAiE %ed BIOUTA S WAl | TERERT
SATHT TRTeh! FAATAR AT F=iig=iiasg AT ARTH] SHomY= & 47 | 947 ¥
HiforeedT aTehT FaTa=ierT awcd & T SOTaAbT el FL9T &1 | ITol A9 Flered

STAATATT TR AATARTAGG  AETRT STAATA AT 3AMU | SfATrq(eTrchl <h[RU]

S Ay Ta SRR SN, TUTS
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AT qE ST TRUHRT T ST TSR] ATABR Al T G Grahie
ASATATS T | JFHT ATARTE TF TT0T] SRl ATTATHAAT STAATAT e
FHTAAT T FAA AFAIRT AT T2 T=7 |

e "TYUTTS STeiTe T AT S Aqavael [[gT= (Social Contract Theory)
qTe YATTad g | TET ETIUTIahl ATIRAT WBTEehl JIaarT a9l & | T

HiqaTTRT It FgTiwad ATIR el S90S 5 e |

ATSTHRT Fa IRY, FTATH, % T 995, AT RIFAHT AT Afqaraarer Qe
T, “HIAE T AN RH AfdhRe®a!l aroomaa’ (The Declaration of the Rights of
Man and Citizen) faea Sfaerae Faifus® Fe@qol AfTE@REHT 68, | STEATSTHT
QU HRTAT FHTCTHT AT ST Tk JHR ATe[F TTHT GGl AT T
TP B | ARTREITT IALETAT AT -9, SATeh ¥ AN WqeAdl, Arbari=eh
STTEA, AR TAT T FIAAHT AT ATME FE® TG ATUTIAR Hewaqol a7
g

I AT R ¥ [qaepT A= WRTHT S, HERTST ¥ ATReEasad! (Mgl
STEA Tl AT | SHIEE SI— WIH $9avel § SHlewdrs & T Afaer
feu#r B | A IHEE FYARUld AT SAThae! gauas, Sodl a1 rard g8 |
F FTT ARG | JAEe TTaTe T AN S ¥ FGgS T T AT TAT AT
Trafd SR ATHST IRTS @9 T IR | BTl IASAhTTae=Ta ST TRTH
AT AT FHY fqedeh ASTATETATs HATIETE ATEE AT AT RIS
THE RIS "I, |

IT ST g9 ATGATGT G&7 FHRIR Al FGUTHIT e afd &1 1 ar
ST Fleeh] AT TaATHT T&A T AP 81 ATRIAT AHCBIRT Tl
FTeATAl ATl T ga T e g SwEd e ) @fq Sar s
STHIPTHT TG TEHT I TRET Tl TR FTHIPIRT FEATd AT 9T |

fergr= T fafuesr ATa=eT AT A g4 9 Jedar qed AT "9 s ¥ g
T Fel Aq Aeaqul gRIH 99 ATl [+ Bl J -

T Frq SRSR T, 29 R
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gRT q T HIAE WA T GEE ATERET AT AHDA | IrEwdl A
ATHTISTH A=Y HTHT AATSH! [ AT g a1 |

gRT R Ga ASIAeh GTSTewhl Ie9T HITAST AqNTh TaH @I ik
AR EEed TET T &I, TXAT ATHhR gA— AT, FFrd, & T AATAHT
giaRre |

gRT 3 G AT HAD: AL g7 | B II FEAT F9aT At % 9i e
ATerepTRepT TART T4 UTSaH, ST ATeh T YT qUehl T8I |

gRT ¥ AR A Bl — &l Gl B T I+ @dAdl T 4% HIeATg
BT TATSE | AT THTSTH AT AEEHT AR GRIETT AT aTeeh AR
TARTE AT ITARTHT F ATHT &7 T | AT FHATATS FIAAGRT A Heifead
TH i, |

gRT Y @ A I FHANT /A Giqevd aRed daae, Sil FHISTR (i
ETHRE T | T FTHATS FIAA Giqaiead Tad, XA HTH TH qE Fad
I T | T HAAA LT THT HTH ATeeh F I FIH T FAA FIATS

AT I I |

gRT & : HIAA AT FATA AP AS[Eemeb! ATWRATE Bl | FIAA aATSH HTHAT
TR TIAT AAT AT FfATATTemAThd 9T o wfudr ges anfears
B | FA Fad MiE N S, A99 A 6 W A7 afred T |
U ANTE FIAAF e THE g7 | TG IAe® ATATHT ARIATHTET
T FEATH, ESH I8 ¥ FH ST ehaR 7o | TGH F T AT 9 AT
IAEEd] U T YIAHTHT ATIRHAT AT & |

TEHT F T ST ALAT ATGMERT AT ATTPRATE AATHR TRTHT 3 | T,
IR FIHT AST ATHANTRFPEEAT gveg, MEAT a7 Aogol Irewdld e¥eh
AP T T | AR I AT T AR F( T TATRIET 57, |

TG URTS Fl I AT ABATE BT TS o I T s, T o 163, |
HIHH AR G AT (HAtAd g7 Tdas, ST Il AbBIhl AR
T g | %l AR YR FEd WAH T FdeT | JhE (e g
AR g7, STl ATl TqITGh! dRTAT TRTH B |

90 ST grq SIRPBR N, 29
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gRT © © A U RS FAAGRT Maiia IBRaraaar w9 I sE=arey |
fegare feng e Sermr afeds | B 9fe fRfaHeT IReEAT Areer Ay T
¥ TRISAATS qUed TRAS | @, & ANREATs FATATET NRER T a1
ATy T ITA Towd ARATS SR TRTSAIEE, | [ohAs T gfadrg ar
AN AT B |

gRT & @ HATHT LT IUEwHbl AIA YA BAs Sl Fel AGAT T Ja&d:
AATAF G | AT F I AThel FATZRT eI qve a7 6, |

gRT & FEAAT: AR AT AHTATH &4h AThaTs (FMRURTe AfATE | T8
W& F TBRDT ATAAT (67 IS BTAAZRT ATFAS; |

T GRTAT A FE Tvg, T AGHT ST & grg A I URTH B | 99
ARRF (R AT9RT fedqel AT HTaA aTs e, A1 HH SHlees @aH al ATl
AT EfFRE Se BRATFATTH A Ak ST IS, | AT FA TS, ST
AT AT AT TATHT AT ATRGAT HEA TATST IrSed | Tet & 9fq Toee
qIRTHT & T I FIhT AN G gvg ¥ FTAAHT AT PIET o |

A IRIEEATRT FAAT AT T TRUH G | AT AaSIe STaTa] Fare=
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forr et a0 | AR, A1 FEAT 9T T WA ATIER TeTelsl MU el a9
AT YT AT | fa9aert 3% Aiae 41 AHq@l HIFd ATGHR T BT TR
@ [ad gebepr fauad | ST faea gga=T i | dhad AsueRl fawy A
AT | ARG HIAA T HIHd ATIFRB! [T AT T Febebl (AU | AFHAT
Tdal dde® 19U -

(%) T[STH] FTIAITHBATH a7 T
(@) TSR] ATARE 0T

T [99d AGIRMIE AAAATS AT bl [quTIE] AT AHRAT AATA ATl o STaLd
=TT AR FATs el SIHT AN T THRT | AT qIT AT ATIHR AaIgd
FTAAHT fawa faus | & Jarader STHAHT feddRgRT eTdr ST IR
HATARH! foieg 9 Fbd | fEeaepl A=Yl ATFE ATTFRE! 26T T A
HAATAR A BT AL T BEET T Fiebrl Al [FgTel qiqdre 9l | "Human
right in here in all human beings everywhere" H= HTHd HATIHRBI AT IO
fereadr #TET 9f TaedT WIAE Teq G W Il ATCHETT AT | cde i,
“No country can survive as an island in this vast ocean of humanity” faeaehr Elf"f
FATHT FAUH AATAR AT ATHPR IeAGATHT AFl FATAE eI & ATIcAb!
Ararad faeaeandr E:%E | ST q9aaqT® (Jerome shestack) T ATHIHT A
ATTHR “A moral inevitability rights®" 2T |

AT ATTFRE! JoeTaS ATl AT [TT AT &I, AT Faxingd faw af |
SEfFel i ATa AfPR Ieagad AU 9 T AT ARIngd Hded! [da9d g
fagT=a 9fqares AUH B | THH Eard ¥ S 9% ¥9 A 9T HUH TIANCF
=TEeTE AUHT & |

A ATIhTReh! [FeaeaTdT BTony, 4 ¥ 5 of AT ATIhRATS AT ATATH TR 3 |
IS ATTHTR BT T TYRT AT AT Tl FAq FA9E (Mrs Eleanor
Roosevet) o WA “This declaration will become Magna Carta for all mankind"

TG HTIUI] FI<hH TS AGIAT T I AT ATeTehIX SIUTEATE SAHET T
FLHT AU FALATATS T EGHT AR] T A AAGAT <k THI ATATHE a1 G |

=  Nani Palkhiwa , We the Nation, p23
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TR, AT TENTE Ui W ATIBREBT B AU, f99a THETIA q9F e
HEH Flerd JATAEET TH Al T ARITT BITRTT AGTATRT TS I HBTH I
HIa fawgehT AORTEHT 319 T JATAHN FaH =ATed SAT Hed TEH B | favael &
qf FATHT AT [aRTdT SRTd gy 9 ARINe T ATTPRETA<R T qeaied
FITATS PIATET T T TATS fad HrHaATs ATacaqul A | F PRI HATET
AT i Setheiare RRAAR T ¥ FRATE T9 ATIRRET TS TS AT
A ATiAUer B | A7 faebrar fae srererdl 3 Fa=qeny fdertas dfaeraedr 3ae
ol

e

HIFE 7 WIS ATTPRbT FeAGUTRAT 2T | TRAH =T AR AT T TG AT
AT %I, We the Nation, The last decades AT &S, fasTebl SAq =THCHR
YT 9 ATA HAETS ATEaTd STbT AT g Gebebl O, S ATITHET "

incredible scientific progress, we have reached a stage when the only threat to man

left to be met, man himself"°

HHTPTR] IR AHT UZel feiearadr wal @ | gs ey Jed Ugel
STIHT HTHT T H=AATHI Bl 3,"The world's most dangerous animal,"
T IFOTT B fE0F AR S, Bad Tl Sl TAT F el AT & TTHT AT
aTh sfEeg |
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Transitional Justice: From Nomenclature to
Addressing Socio-Economic Injustices

-Tejman Shrestha

Abstract

Transitional justice has two folds -- ensuring accountability for the past human
rights violations and building of society for peace and democracy. Thus, the term
transitional justice is not a legal concept only. Transitional justice is an approach that
involves both judicial and non-judicial mechanisms in ensuring accountability for
past human rights violations and in building peaceful society with the civic trust in
the governance.

A. Setting the Scene

At least 42 truth and reconciliation commissions have been set up in the world so far
to address the past blatant human rights violation. Transitional justice (TJ) approach
has been widely accepted for addressing such violation in the societies that are in
transition from recent armed conflict to peace or from repressive regime to democracy.
By providing effective and adequate reparation to victims and holding the actors of
past atrocities accountable for their acts of human rights violations, TJ can produce
lasting peace in society that will value democratic norms.! Widely acclaimed author
Priscilla B Hayner provides a list of 40 TRCs in her seminal book Unspeakable
Truths: Confronting State Terror and Atrocity. Based on that seminal work, the
Kenyan Truth Commission was formed in 2009. Nepal has set up two separate
commissions viz. Truth and Reconciliation Commission (TRC) and Commission on
Investigation of Disappeared Persons (CoIDP) in 2015.2 All such commissions have
not been equally successful in holding the perpetrators accountable for their past
human rights violations and make the peace sustainable. In this context, I will briefly
discuss to what extent socio-economic rights have been provided place in such TJ
mechanism. Besides, I will discuss on core mechanisms and processes of the TJ
along with Nepal's initiatives to pay attention on the socio-economic rights violation

1 P. Hayner. Unspeakable Truths: Confronting State Terror and Atrocity ( Routledge, 2002), p. 72
2 These two commissions were set up on Feb 15, 2015. http://www.trc.gov.np/about-us and http://
www.ciedp.gov.np/ accessed on June 4, 2016
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while setting up such commissions in this research article.
B. History of Coining and Defining Transitional Justice

The coining of TJ is not so long. The term TJ was coined by Ruti Teitel to “account
for the self-conscious construction of a distinctive conception of justice associated
with periods of radical political change on the heels of past oppressive rule."* United
Nations has defined TJ as “full range of processes and mechanisms associated with a
society's attempts to come to terms with a legacy of large-scale past abuses, in order to
ensure accountability, serve justice and achieve reconciliation" including both judicial
and non-judicial mechanisms. Major components involved in such mechanisms are
“individual prosecutions, reparations, truth-seeking, institutional reform, vetting
and dismissals, or a combination thereof."* Thus, ensuring accountability of the past
atrocities, repartition for victims including information about the past atrocities and

guarantees of non-repletion all are involved in such mechanisms.

This operational definition of TJ developed by the UN raises some questions as this
definition leaves important issues unresolved®, such as whether transitional justice
mechanisms should also engage with where gross human rights violations did not
take place, whether a transition can only take place in countries where conflict or
oppression has ceased to exist. Similarly as pointed out by Saldovan defining the
terms ‘with large-scale past abuse' remains problematic as what level of violation or
what kind of violations makes so. It is not easy to develop the parameters to gauze
it. Another issue unaddressed in the definition is whether transitions justice process
can exist in the country where conflict is going and mass atrocities is taking place.
So, having one definition of the TJ may not fit to every case.

Another approach of the TJ comes with the idea that it is applicable only when the
political change has taken place after the wrongful doings in mass level. TJ can be
defined as “the conception of justice associated with periods of political change,
characterized by legal response to confront the wrongful doings of repressive

3 Ruti G. Teitel, “Global Transitional Justice Project on Human Rights", Global Justice & Democ-
racy Working Paper No. 8 Spring 2010 George Mason University. https://www.gmu.edu/centers/
globalstudies/publications/hjd/hjd_wp_8.pdf

4. Sandoval, Transitional Justice: Key Concepts, Processes and Challenge, Institute for Democracy
and Conflict Resolution, University of Essex, Briefing Paper Series 07/11 (2011)

4 UN, The rule of law and transitional justice in conflict and post-conflict societies

Report of the Secretary-General, UN Doc. S/2004/616, para 8

5 Ibid

6  Sandoval (2011), p. 3
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predecessor's regime."’

This definition tries to see the TJ only from legal lens
which always may not be possible. Roht-Arriaza defines it as the “set of practices,
mechanisms and concerns that arise following a period of conflict, civil strife
or repression, and that are aimed directly at confronting and dealing with past
violations of human rights and humanitarian law."® Thus, TJ is not legal concept
only. According to this concept, transitions can only take place when conflict or
repression has ended and should include violation of international human rights law
and breaches on international humanitarian law. This definition does not get support
from stakeholders who prefer “to limit it to serious and systematic violations of civil
and political rights."® Without addressing the economic, social and cultural rights,

causes of past atrocities cannot be addressed properly.

Another way of defining TJ has comprised of processes involved in it. According
to Duthie, TJ refers to “measures to redress massive human rights abuses, which
typically include criminal prosecutions, truth-telling, reparations, and certain kinds
of institutional reform. But the list of measures varies, as does the relative importance
of each and, particularly, the point of implementing them."'® This approach focuses
on the measures taken for redressing the massive human rights violations/abuses
taken place on victims. As TJ itself is dynamic subject that may have different
understanding according to stakeholders and situations in different places, having all
conscientious definition may not exist.

TJ aims having civic trust on the governance and at stabilizing the democracy after
the transition. TJ initiatives aim, as the United Nations perceives, to “promote
accountability, reinforce respect for human rights and are critical to fostering the strong
levels of civic trust required to bolster rule of law reform, economic development
and democratic governance."" TJ initiatives may encompass both judicial and non-
judicial mechanisms, including individual prosecutions, reparations, truth-seeking,
institutional reform, vetting and dismissals of the human rights violator from their
positions. Though there is no unanimity on mechanism to have been adopted in
transitional justice, both mechanism have been developed and adopted as well.

7 R Teitel, “Transitional Justice Genealogy" 16 Harvard Human Rights Journal (2003), p. 69

8 N. Roth-Arriaza, “Introduction” in N. Roth-Arriaza and J. Mariezcurrna (eds.), Transitional
Justice in the Twenty-First Century: Beyond Truth Versus Justice (Cambridge, 2006), p. 2

9  Sandoval, (2011)

10  R. Duthie, “Introduction" in P. De Greiff, and R. Duthie, (eds) Transitional Justice and Devel-
opment: Making Connections (USA, Social Sciences Research Council, 2009), p. 18

11 UN General Secretary Report on The Rule of Law and Transitional Justice in Conflict and Post-
conflict Societies, UN Doc. S/2011/634, (United Nations, 2011), para 17
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There is no commonly agreed definition of transitional justice. Nevertheless there
seems to be a consensus that TJ has two dimensions that is on the one hand backward
looking—pursuing accountability for human rights abuses—and on the other hand
forward looking—restoring societies torn apart by conflicts and preventing the
future recurrence of abuses'?. Thus transitional justice has two folds -- ensuring
accountability for the past human rights violations and building of society for
sustainable peace and democracy.

C. Root Cause of Conflict or Repression: Both Opportunity and Threat

TJ should further seek to take account of the root causes of conflicts that has resulted
into pervasive human rights violations. Under-weighing the violation of economic,
social and cultural rights in TJ mechanism and process has been realized. UN report
points out as “the end of conflict does not necessarily mean the arrival of peace; a
lack of political consensus and trust often remains and the root causes of the conflict
may persist."'? The report further goes as “the end of conflict nevertheless tends to
create high expectations for the delivery of concrete political, social and economic
dividends."'* Without having such expectations are met, building confidence in a
peace process will not be possible. Transitional justice can contribute to achieving the
broader objectives of prevention of further conflict, peacebuilding and reconciliation
by striving to address the past atrocities in an integrated and interdependent manner'.
While addressing the atrocities of the past, paying attention on the cause of such
conflict can contribute in reconciliation.

TJ has its roots on criminal justice system. “[I]t quickly became apparent that
analogies to national criminal law were necessary but insufficient to deal with
the range of grievances and remedial actions required in societies emerging from
conflict"'®. This model based on criminal justice system could not be sufficient to
address the massive grievances caused by atrocities taken place, new approaches
were a must. According to Arbour, “holistic interpretation" of TJ as called by
Alexander Boraine “offers a deeper, richer and broader vision of justice which seeks

12 L. Arbour, “Economic and Social Justice for Societies in Transition" 40 International Journal of
Law and Politics (2007), p. 8

13 UN, Report of the Secretary General on Peacebuilding in the Immediate Aftermath of Conflict,
A/63/881-S/2009/304, (United Nations, 2009), para. 8

14 Ibid, para. 9

15  UN, Report of the Secretary-General on The Rule of Law and Transitional Justice in Conflict
and Post-conflict Societies, UN Doc. S/2004/616, (United Nations, 2004), para 8

16  Arbour (2007), p. 2
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to confront perpetrators, address the needs of victims and assist in the start of a

"n e

process of reconciliation" “without detracting from criminal justice."!” ‘Addressing
the need of victims' is crucial as the long-standing inequality in society, their denial
to resources need to be addressed along with the past atrocities. TJ can help build the
just society in the present by addressing the past injustice through the measure that
“will procure an equitable future.""® TJ must make the wrongdoers accountable for

their deeds in the past during the armed conflict or repression.

Conflict is not necessarily always a challenge. Post-conflict situation can be an
opportunity for a good beginning. “The immediate post-conflict period offers a
window of opportunity to provide basic security, deliver peace dividends, shore up
and build confidence in the political process, and strengthen core national capacity
to lead peacebuilding efforts."' Countries can substantially increases the chances
for sustainable peace if they can succeed in identifying the underlying cause that

resulted into repression or conflict.

Justice systems are designed to handle crime as an exceptional occurrence. “The
relatively slow pace, minimal victim participation and weak rehabilitative or
reconciliatory capacity that tend to be endemic to criminal prosecutions also limit
the depth of their impact, no matter the context"*. Addressing the past human rights
violations in large scale, hence, is not possible through the criminal justice system.
Systematic discriminatory practices and violation of economic, social and cultural
rights can be one of the causes of such conflict. Transitional justice by addressing
such human rights violations “that pre-dated the conflict and caused or contributed"?!
can provide a window to provide the sense of justice to the sufferers.

Ineffective measures adopted to respond the transition may cause relapse into conflict
and repression. Without peacebuilding measures, states tend to relapse into conflict
within five years of the signing of a peace agreement®. Since the field of TJ is
very broad and complex, there always remains to learn from the past challenges.
Not addressing the root causes of conflict or repression is one of them. Violation of
economic, social and cultural rights also has remained largely ignored. As transitional

17 Tbid

18 Arbour, p. 3

19 UN, (2009), para 3

20 M. Freeman, Truth Commissions and Procedural Fairness (Cambridge, 2006), p. 9

21 Ibidp.3

22 P. Collier and A. Hoeffer, (2004), The Challenge of Reducing the Global Incidence of Civil War,
(Copenhagen Consensus Challenge Paper, 2004), Quoted in Sandoval (2011), p. 2
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justice is to reveal truth what had happened to victims in the past and do justice by
ensuring accountability for the past wrong doings and providing reparation to the
victims or their kin, the root causes that led the conflict or repression must be paid
due consideration.

D. Under-consideration of Economic, Social and Cultural Rights in Transitional
Justice Mechanism

Significance of economic and social rights in conflict prevention and in post-conflict
peacebuilding has often been neglected. Protection of economic, social, and cultural
rights in TJ is not only a matter of principle but also of indispensable effectiveness
in realizing the goals of peace-building and transitional justice.?> Without protection
of economic, social and cultural rights and adequately addressing negligence in the
past, lasting peace is not achievable. “[N]on-recognition or under- conceptualization
of economic and social rights potentials and/or possible role in triggering many

"24 The absence of

conflicts in Africa and elsewhere makes these conflicts more
mechanisms for adjudicating economic and social rights violations makes the peace
initiatives futile. Without responding to the socio-economic dimension, addressing

to the past atrocities remains incomplete.
E. Core Mechanisms of Transitional Justice

Four core mechanisms or processes viz. justice, reparation, truth and institutional
reform constitutes the core of TJ. There is disagreement, however, about what
each of them entails and the relationship that should exist between them.? TJ
initiatives may encompass “both judicial and non-judicial mechanisms, including
individual prosecutions, reparations, truth-seeking, institutional reform, vetting and
dismissals."* Justice has remained always in the core of the TJ process and so is the
case with the reparation as well. In this essay, these two mechanisms justice and
institutional reformations have not been discussed.”’

23 Arbour, (2007), p. 3.

24 S. Agbakwa, “A Path Least Taken: Economic and Social Rights and the Prospects of Conflict
Prevention and Peacebuilding in Africa" in Journal of African Law, 47 (1), (Cambridge, the
School of Oriental and African Studies, 2003), pp. 406 (Cambridge -- Shedrack C. Agbakwa
(2003). A PATH LEAST TAKEN: ECONOMIC AND SOCIAL RIGHTS AND THE PROS-
PECTS OF CONFLICT PREVENTION AND PEACEBUILDING IN AFRICA. Journal of
African Law, 47, pp 38-64. doi:10.1017/S0221855303001974.)

25 Sandoval, (2011), p. 2

26  UN General Secretary Report on the Rule of Law and Transitional Justice in Conflict and Post-
conflict Societies, UN Doc. S/2011/634, (United Nations, 2011), para 17

27  For victims' right to justice and reparation see the author's work “Time Limitaion to Complain
against Human Rights Violation and Victim's Right to Access to Justice" published in Kanoon
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E.1 Truth

The right to know the truth is one of the important elements of TJ process. Knowledge
of the truth is universally accepted human rights.?® Without knowing what happened
during those years of violence to their family members and loved ones, and who
were responsible for such wrong doings, the victims cannot feel that justice has been
done. The identification of perpetrators in the case of enforced disappearance is even
more crucial as “honouring the dead is basic human rights, recognized in all culture
and religions of the world and denying information to relatives is an inhuman act.”
The international law recognizes that suffering inflicted on relatives of disappeared
is a form of torture.>® When the authorities do not assist the victims in search “for the
truth about the whereabouts" of disappeared, that constitutes the breach of Articles 3
and 13 of the European Convention on Human Rights."!

International human rights law (IHRL) and international humanitarian law (IHL)
have established victims' right to know the truth.** Right to the truth is not only to
reveal of truth but also to ensure non-repetition. Inter-American Court of Human
Rights (IACtHR) has established that the State doesn't fulfil the right to know truth
unless it investigates. “The duty to investigate facts of this type continues as long as
there is uncertainty about the fate of the person who has disappeared. ..., the State
is obligated to use the means at its disposal to inform the relatives of the fate of the

victims and, if they have been killed, the location of their remains"*.

Truth dimension of transitional justice process plays key role in reconciliation.
Posel and Simpson observe South African experience as truth itself was to foster
reconciliation — both individual and national— “through the catharsis of confession
and forgiveness undergone by the perpetrators of human rights abuses and their

(Law), Vol. 93, June/July 2012. page 55-60.

28 Human Rights Council Declaration on Right to Truth UN Doc. E/CN.4/2005/L. 10/Add. 17,
April 2005; UN Commission Human Rights, Updated Set of Principles for the Protection and
Promotion of Human Rights through Action to Combat Impunity, principle 2, UN Doc. E./
CN/4/2005/102/Add. 1, Feb 8, 2005

29 ICT]J, “Seeking Options for the Right to the Truth in Nepal" (Nov, 2012)

30 Human Rights Committee, Communication No. 540/1993, Celis Laureano v Peru; European
Court of Human Rights, Kurt v. Turkey, Application No. 15/1997/799/1002, Decision May 25,
1998

31 European Court of Human Rights, Kurt v. Turkey, Application No. 15/1997/799/1002, Decision
May 25, 1998

32 ICCPR Art. 2, Inter-American Convention on Human Rights 1 (1), Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment and Punishment, Art. 14, Geneva Convention
Optional Protocol I, Section III

33 TACtHR, Velasquez Rodriguez v. Honduras, judgment, 1988, para. 181
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victims, and an ensuing national consensus about need to preserve culture of human
rights in the future."** By reconciliation, it provides opportunity to confess for the
violators and satisfy to the victim and opportunity to the victims to forgive thus
contributes in fostering the human rights culture. However, this depends much on the
social value such as Christian belief where confession is considered as the religious
and social values. Such confession may not appropriately fit in Nepalese society as
it was in South-African society.

As all revelation of truth by formal criminal justice system may not be always
possible, establishment of TRCs to deal with such wrong-doings of previous regimes
has been in practice. However, mandates of such TRCs vary.*® Based on experiences
truth Commissions are suitable for analysing widespread patterns of past atrocities
or abuses which are relatively unknown or not formally accepted. Aim of such
truth commissions is to ascertain the facts and causes of systemic abuse in the most
objective way possible, and not necessarily to directly punish individuals involved.
Truth commissions are not “simply closed academic inquiries, but serve as a way
for all of society to explore exactly what kind of abuses occurred and why, and how
to prevent their recurrence in the future, but in a non-criminal context."¢ Without
political will of the stakeholders and commitment to implement its recommendations,
such commissions are not effective. At the same time, independence of the office
holders is also questionable. To avoid such hurdles such commissions must be
formed with the wider consultations of victims and other stakeholders.

The victims may not be satisfied with the truth revelation by the TRCs. There is some
times contested how effective the TRCs may be in revealing truth. Truth commissions
may not tell so much new facts about the wrong doings done to the victims. For some
victims and survivors, such Commissions only formally recognize a truth which
they ‘may already generally know'. TRCs only “offer an official acknowledgement
of long-silenced facts"*’. Victims believe that just providing formal acceptance of
already known truth does not help much in revealing the truth having consistency
with victims' right to know the truth.

34 D. Posel, and G. Simpson, “The Power of Truth: South Africa's TRC in Context" in Commission-
ing the Past: Understanding South Africa's Truth and Reconciliation Commission. (Witwatersrand
University Press, 2002)

35 P. Hayenr, Unspeakable Truths: Confronting State Terror and Atrocity ( Routledge, 2002), p. 72

36  United States Institute of Peace, Transitional Justice: Information Handbook (September, 2008)

37 Hayner, p. 26
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Inter-American Commission on Human Rights (IACHR) focusses on the victims'
participation on Columbian practice of symbolic accountability for the violators' past
atrocities. “Among the interpretation parameters" established by the Constitutional
Court found are “those intended to ensure the victims' participation in the proceedings
and their access to integral reparation."** The IACHR also has established right to
know of the conflict victims. Without knowing what had happened to their kin during
the past atrocities, the victims' or their families cannot move on. Moreover, knowing
truth is very crucial for reconciliation both in individual, societal and national level.
All THRL and IHL and regional human rights system and case laws have established
right to know the truth.

E.2 Reparation

IHRL have established victims' right to effective remedy. International Covenant on
Civil and Political Rights (ICCPR) does not explicitly refer to right to reparation.*
There is right to compensation but it is confined to illegal arrest or detention* or
for reversed conviction which has harmed him/her previously.*! The Human Rights
Committee has clearly established right to reparation especially.* There is right
to reparation in international law regardless of gravity of suffering. International
Law Commission, Draft Articles on State Responsibility reflects the international
customary law for right to reparation.*’ The state responsible for the wrongful act
is obliged to provide full reparation for material or moral injury or damage caused
by that act.** UN Basic Reparation Guideline* has provided right to reparation in
extensive manner.* Besides, other soft laws like Human Rights Council Declaration
on Right to Truth*” and Brussels Principles against Impunity and for International

38 Intern-American Commission on Human Rights “Statement by Intern-American Commission
on the Application and Scope of the Justice and Peace Law in Columbia", para. 11, Doc. No.
OEA/Ser/LV/I1.125

Doc. 15, 1 August 2006

39 Article 2 of ICCPR is about effective remedy, not about the reparation.

40 ICCPR, Art. 9(5)

41 Ibid, Art. 14 (6)

42 General Comment No. 31 particularly paras. 15 and 16

43 Art. 28-41

44 Art. 31

45 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humani-
tarian Law, UN Doc. E/CN.4/2000/62 (2005),

46

47 UN Doc. E/CN.4/2005/L. 10/Add, 17 April 2005
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Justice®® also have developed the content of right to reparation.*” Thus, victims' right
to reparation also has been established as core mechanism of TJ process.

Inter-American Court of Human Rights (IACtHR) has established that states are
liable to provide reparation® under the Article 63 (1) of the Convention and it requires
providing reparation for satisfaction of the victims besides monetary reparation
for pecuniary and non-pecuniary damage. Columbia required, as “measures of
satisfaction to the victims and relatives, and to fulfil the obligation of non-repetition
with regard to the victims, their relatives and society as a whole" to arrange the
display of photo and plaque with the date of the events and the names of the victims
in the public place.’’ Such kind of reparation satisfies the victim for their suffering
and helps them for healing. Besides, other soft laws like Human Rights Council
Declaration on Right to Truth®* and Brussels Principles against Impunity and for
International Justice™ also have developed the content of right to reparation.

Reparation programme should treat women and children in particular way as
the formal approach does not benefit such group when they are marginalized or
voiceless because of societal structure. [R]eparations programs under the prevailing
individual rights entitlement scheme should deal ... women, parents, and children
in particular, who endure diffuse, multiple, and often severe harms as a result of the
violence"**. While addressing the holistic situation of transition, the UN observes
as “[t]he needs of women and girls require more attention, as recovery efforts may
prioritize the needs of men."* While fulfilling obligation to provide reparation, it
must serve substantively rather than formally. So, while providing reparation the
state must realize the suffering of special group such as women and girls as they are
likely to suffer more than men and boys.

48  Principle 2

49  For victims' right to reparation in detail see the author's work “Time Limitaion to Complain
against Human Rights Violation and Victim's Right to Access to Justice" published in Kanoon
(Law), Vol. 93, June/July 2012. page 55-60.

50 Roderigue Velas v Honduras, para 189

51 Inter Inter-American Court of Human Rights, Case of the Rochela Massacre v. Colombia, Judg-
ment of May 11, 2007, para. 277

52 UN Doc. E/CN.4/2005/L. 10/Add, 17 April 2005

53 Principle 2

54 R. Rubio- Mar’(In, C. Sandoval, and C. Diaz, “Repairing Family Members: Gross Human Rights
Violations and Communities of Harm" in R, Rubio- Mar'[In (ed) The Gender of Reparations
(Cambridge, 2009), p.216

55 UN, (2009), para 21
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F. Socio-Economic Rights in Transitional Justice

Economic, social and cultural rights are also justiciable rights. Though there was
long debate whether these rights are really enforceable by courts decisions, now it
has been accepted that they are justiciable. Right to health, rights to adequate food,
right to housing are of the nature of immediate realizable like civil and political
rights.> So, violation of these rights also equally requires remedy in transitional
justice process.

Adoption of ICCPR, 1966 containing judicial protection mechanism®’ in contrast to
International Covenant on Economic, Social and Cultural Rights (ICESCR)*® fuelled
the debate on non-justiciability of the rights contained in the latter. As Universal
Declaration of Human Rights (UDHR), 1948 provides an authoritative interpretation
of the requirements of the UN Charter and had been recognized as expressing general
principles of law as a source of international law > has been accepted as a customary
international law. From the ratification point of view also the ICESCR has taken
almost a customary international law as more than three fourth of the UN members
states have ratified it. The non-scripting of judicial remedy in the ICESCR should
not be a basis for non-justiciability of these rights.

There has been acceptance among the governments that all human rights indivisible
and interdependent. “All human rights are universal, indivisible and interdependent
and interrelated"®'. The VDPA has made a clear provision that all human rights must
be treated in equal manner, on the same footing, and with the same emphasis®?. As
most of the UN developed treaties have provision of economic, social and cultural
rights, they bear the customary nature. Human Rights Committee (HRC) maintains
that states require acquiring positive measure to protect right to life which has been
interpreted in narrow sense.® This interpretation of the HRC has contributed further

in justiciability of socio-economic rights.

56 Committee on Economic, Social and Cultural Rights, General Comment (GC) No. 11, UN
DocE/1998/22. GC No.12 UN Doc. E/C.12/1999/5and GC No. 14, UN Doc. E/C.12/2000/4

57 ICCPR, Art. 2

58 ICESCR, Art. 2

59  O. Schutter, A. Eide, A. Khalfan, M. Orellana, M. Salomon, & 1. Seidermanf, “Commentary to
the Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social
and Cultural Rights" Human Rights Quarterly, No. 34 (2012), p, 1091

60 160 States have become party to this Convention. (date 22 April, 2013)

61 Vienna Declaration and Programme of Action (VDPA), 1993, Art. 5

62 Ibid

63  Human Rights Committee, General Comment No. 6, 04/30/1982, para 5
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The case laws from regional human rights courts and national courts are also
establishing the justiciability of these rights. In Villagran Morales et al v. Republic
of Guatemala case®, the IACtHR has interpreted that right to life covers not only
to be deprived of life arbitrarily, but also the state requires to make the necessary

arrangement for living a human life with dignity.

The Court has pointed out that, without recognizing socio-economic rights' link
with right to life, meaning of right to life remains incomplete. In Government of the
Republic of South Africa and Others v. Grootboom and Others®, the Constitutional
Court of South Africa has interpreted that in ensuring the right to the adequate
housing, there is responsibility of individuals as members of society and the state
has to “create condition for access to adequate housing for all". The decision, of the
court has, thus, established that it is the state responsibility to ensure the access to
adequate housing to all its citizens. The Supreme Court of Nepal in Pro Public v.
Office of Prime Minister, Council of Ministers and Others case®® concluded that in
absence of right to food, a person cannot enjoy right to freedom. Thus, it has been

established the justiciability of economic, social and cultural rights.

As economic, social and cultural rights are equally justiciable rights, they must
be given equal treatment in TJ process as well. “[T]here is no legal, judicial, or
empirical basis for the comparative neglect of economic, social, and cultural rights in
mainstream justice, including transitional justice."®”” The Timor-Leste Commission
stresses that economic and social rights violations of people “was equally damaging
and possibly more long lasting” than violations of their physical integrity and civil
and political rights®®. This demonstrates that “[I]t is both possible and appropriate

for future truth commissions to examine violations of economic, social, and cultural

64 Inter-American Court of Human Rights, Villagran Morales et al v. Republic of Guatemala, No-
vember 19, 1999. Decision on pursuant to Articles 55 and 57 of the Rules of Procedure of the
Inter-American Court of Human Rights, Para. 144

65  Constitutional Court of South Africa, Government of the Republic of South Africa and Others v
Grootboom and Others (CCT11/00) (4 October 2000), para 35

66  European Court of Human Rights. Connors v. the United Kingdom. 27 May 2004. Para 119

judgment pursuant to Article 44 § 2 of the Convention.

Supreme Court of Nepal. Pro Public v. Office of Prime Minister, Council of Ministers and Others. Deci-
sion No. 8540. Nepal Kanoon Patrika 53 (1), (May/June 2011). 2067/5/4 BS. Para. 25

67 Arbour, (2007) p, 14
68  Timor-Leste Commission for Reception, Truth and Reconciliation Final Report, 2006, Quoted in
Arbour, (Arbour) p. 14
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rights more systematically."® Thus, socio-economic rights in the TJ process have got

more attention than ever in the past.

There are very few case laws on the adjudication of economic, social, and cultural
rights in a transitional context. The International Criminal Tribunal for Former
Yugoslavia has recognized that “the comprehensive destruction of homes and property
may constitute the crime against humanity of persecution when committed with the
requisite intent."” This case law has provided substantial ground for justiciability of

the socio-economic rights in the TJ process.

Recognizing socio-economic rights separately has been started in peace accords as
well. One of the examples is Nepal which made separate provision for these rights
in the Comprehensive Peace Accord (CPA).”' Similarly, forceful confiscation of
property or destruction of property has been accepted as the severe human rights
violation.” Such special attention paid to the economic, social, and cultural rights
will strengthen its judicial enforcement.

No single formula can be developed for dealing with a past large-scale human rights
abuse. “All transitional justice approaches are based on a fundamental belief in
universal human rights. But in the end, each society should—indeed must—choose
its own path."” Societies must choose the processes that can ensure the stabilization
of peace and democracy. For that discrimination, denial to access to resources is

equally required to be addressed.
G. Socio-Economic Rights in Nepal's TJ Process

Addressing the issue of socio-economic rights in the transitional justice process is
not new in Nepal. However, largely it is perceived that it was institutionalised only
after the signing of the Comprehensive Peace Accord in 2005. “The CPA has been

69 1Ibid, p. 14

70  Prosecutor v. Kupreskic, Case No. IT-95-16-T, Trial Judgment, 628-631 (Jan. 14, 2000), Ibid p,
15

71 Comprehensive Peace Accord Concluded Between the Government of Nepal and The Commu-
nist Party of Nepal (Maoist), Nov. 21, 2006, Clause 7.5

72 Ordinance on Investigation of Disappeared People, Truth and Reconciliation Commission, 2069
(2013), Section 2 (I) (7 & 8) and Section 26; Enforced Disappearances Enquiry, Truth and Rec-
onciliation Commission Act, 2071 (2014). Section 2 (J) (7, 8&9)

73 ICT]J, “What is Transitional Justice?" http:/ictj.org/sites/default/files/ICTJ-Global-Transitional-
Justice-2009-English.pdf

74 Inked on 2063 Marg 5 by the then Rt Hon. PM of Nepal Girija P Koirala and Maoist Supremo
Prachanda
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considered as the part of the Interim Constitution (IC) of Nepal, 2007.7 In point No
7 of that CPA, there is separate provision for conflicting parties' commitment on
protection and promotion of human rights. In point no 7.1.2 of the CPA, it reads that
“Both sides agree to create an atmosphere where the Nepali people can enjoy their
civil, political, economic, social and cultural rights and are committed to ensuring
that such rights are not violated under any circumstances in the future." The CPA has
made separate provision for respecting and protecting socio-economic rights in Point

No 7.5 under the subtitle of “Economic and Social Rights." The provision reads as:

7.5.1. Both sides are committed to respect and protect the individual's right
to livelihood through employment of their choice or acceptance.

7.5.2. Both sides are committed to respect and guarantee the right to food
security of all the people. They assure that there shall be no interference
in the use, transportation and distribution of food items, food products and
food grains.

7.5.3. Both sides accept the fact that the citizens' right to health should be
respected and protected. Both sides shall not obstruct the supply of medicines
and health related assistance and campaigns, and express commitment to
provide medical treatment to those injured in course of the conflict and to
work for their rehabilitation.

7.5.4. With the realization of the fact that the right to education to all should
be guaranteed and respected, both sides are committed to maintaining a
congenial academic environment in educational institutions. Both sides
agree to guarantee that the right to education shall not be violated. They
agree to immediately put an end to such activities as capturing educational
institutions and using them, abducting teachers and students, holding them
captives, causing them to disappear, and not to set up army barracks in a way
that would adversely impact schools and hospitals.

7.5.5. Both sides agree that the private property of any individual shall not
be seized or usurped unlawfully.

7.5.6. Both sides believe in the fact that industrial production should
continue, the right to collective bargaining and social security in the
industrial establishments should be respected and the establishment and
workers should be encouraged to seek peaceful settlement of any disputes

75 Article 166 of the IC, the CPA has been annexed in Schedule 4 of the IC.
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between them without disturbing the industrial climate of the country, and
respect the standards of work as determined by the International Labour

Organization.

Thus the CPA has not made separate provision for respecting and protecting of
human rights but also has paid due attention to make sure that socio-economic rights
violations are also addressed in an equal footing.

H. Addressing the Socio-Economic Rights by Judiciary in Transitional Justice
Related Cases

The Supreme Court of Nepal also has addressed the issues of these rights in so
many land mark cases. In Suman Adhikari and others v Government of Nepal case,
the Supreme Court has issued a directive order to arrange and implement the relief
package for the victims of the family members of the enforced disappeared persons
considering the suffering and pain undergoing by them at the present and other
dimensions such as the economic and educational employment.”® Though this case
was primarily concerned with the mandate of the TRC and COIDP Commissions
on amnesty to the perpetrators, the Apex Court has covered the socio-economic
dimensions of the victims' suffering.

In Lilabati Bhandari case’, the Supreme Court has interpreted the CPA to be
understood in the holistic approach paying to attention to the socio-economic rights.
The verdict reads as “each provision of the CPA is not only related to law, but also
addresses many aspects of economic, social and cultural, political and structural
issues, and collectively they aim primarily to transform the traditional government
system. Obviously, traditionally, the government system did not pay equal attention
to socio-economic rights. In Bhim Prakasha Oli case”, the Court has clearly stated
that the State cannot escape from the obligation created by the treaty to which they
are a party. As Nepal is party to the ICESCR, the obligation created by the Covenant
must be fulfilled by Nepal. Thus, the Supreme Court of Nepal has directed the
Government of Nepal to address the socio-economic dimension of the TJ process
adequately and effectively.

76  Suman Adhikari and Others v Office of Prime Minister and Council of Ministers and Others ;
Writ No 070-WS-0050, page 63

77 Lilabati Bhandari and others v Government of Nepal and Others ; Writ No 064-WS-0863

78 Bhim Prakasha Oli ¢ v His Majesty Government of Nepal and Others; Writ No 061-WS-3394

30 Uy Frq RBR N, AU



&Ha1E® / Sambahak

I. Conclusion

Transitional justice has two folds -- ensuring accountability for the past human
rights violations and building of society for peace and democracy. Thus, the term
transitional justice is not a legal concept only. Transitional justice is an approach that
involves both judicial and non-judicial mechanisms in ensuring accountability for
past human rights violations and in building peaceful society with the civic trust in
the governance. Societies in transition from recent armed conflict to peace or from
repressive regime to democracy can attain institutionalization of peace and democracy
if it properly addresses the root causes of conflict and includes the economic, social
and cultural rights violation in such transitional justice process. Defining elements
that make the proper process of transitional justice is rather illusive as it is not easily
tested in the society as different actors have their stakes and affect such mechanism

perpetually.

In addressing the past atrocities, the place of violation of socio-economic rights
were largely ignored in the early days. With the development of jurisprudence of
the TJ, it has been accepted their role as well. However, it has still not got equal
footing in the TJ process. Nepalese TJ process has provided space for the socio-
economic rights. Moreover, Nepal's Apex Court has considerably addressed
the violation of socio-economic rights of conflict victims' while addressing the
transitional justice mechanism. In Lilabati Bhandari and other cases, the Court has
directed the government agencies to pay attention on the issues of socio-economic
rights violation as well. Thus, it has not only been extensively discussed but also
sociologically tested in the society that the proper addressing to the socio-economic
rights contributes much in sustaining the peace and democracy. However, it has been
accepted that without the socio-economic rights, the transitional justice mechanism

cannot yield better.

This article is based on author's previous work which was primarily prepared and

submitted to the School of Law, University of Essex, For academic requirement purpose.
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TS | U U3 AGTAdS ATASHe TGP (g0 qI ATAAE ARAHBRBT gar
T af B39 | qrasie FRIpRE! [aug vy faera ¥ faear agesr sa=
fororr &1 | @ TEeRr AAT RO T EEIET: B | AT e AR (a9
wditad gaTge Ui el FaTeT AETAad 9t a9l & (HERe T gAre =
TN BT | AFHAT-

q. TR f@ATS AT AP (Inaction) HT FRUT fATH=T a3, ATASIT, A<,
FHE, ATUTATYT ATfe ANTREST fafq= FHe Alagresr 9 3 o 93+
TFT HifeTF & ITHNT TaTe afsad g aeel fawg,

R SIS A AN M [T FagI=aelrg Sarear Wepl FRO Hitdd &
JTHNT a1 qfsad g Iel (a9,

~

3. ASURT TRATE TAATT GITATHHT FEATSAT, @I GEATTATRT =0T
THITeh] HAEIT T ATAAGILT & FII HUH AT,

¥, TSR AT ¥ FfaaaaieTs @ae qUX HF 699 o0
et fHepTae TaaeIdraT exqarqawer favy,

Y. ATATERY GEuurEFdl fauy,

%. GIETHRl aRT 93 (3) B GidawarcHe aTieTdl Swoig U fa9re
SAFEIT T FIEA T FITH BT T Flchel ST a7 ATk aT avehl
ghleqara=l fauy,

3 FATAET I a4, GATHEAT T AAIREGH FTATAITHT THhTT 054,75 ¥, T ¥cY,
. | 9]ya

T qrg SRR mEN, AU 34
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o, g 3 T ¥ | Ifedt@d o= Afch a1 THE a1 aXhl ehfeaavear
farr,

&, AT YTeR(de AT TFIET T (AT T, TEIATSAT, TTTGTA)
#Tfe, "Public Trust Doctrine” F=aid 9+ faw,

Q. TTETh! HiEhicieh FEARTEFI=T UfeTiad T Rl [qoaes,

Q0. BRI AT AP FHAed TTAAT AL HRIEATE AN BEED]
T A/ FAE AT A qfEq g7 W B anfz |

AT oo qTepTS 7 T IO @ 7 AT FHA XENT T@R AR 7 sfaws | A awten
ferare ffeera saferer AT 717 €1 9= AHETE T Ut g | T AT A_rg
AGTSHT AT I THURA ATATdR TRl S | STAT-“ATATIRIT JEIITFI =1
AITTHT T | ATATEARIGFIET THST ATATERT JIUTETd AT §ae | TEH “Gguor”
9TeR YA ARl AU AT fqud g% e ¥ favqa g9 gemer | o=k
e a7 TR ANEEH [had TWRH U A7 faug e g Ja @y |
AT T 1% §aT8e U BT el ~ATATTeTH $9a7 T J@ISd <Al qTerHel qgal
A a1 fo=mdT wiie (a=I0 FgArel Adiaed T Qe g4 Webl 3 |

ATASF FAFRH (a0 Fel ¥ Hledarg Ioard FaT T eTaavq ThH o |
AR, TSI TGN T TGB! [TTTHAT HBl I TeTHTT A9 3%l Ui ATATHT
SIS BT FIhl HALAT AWAFIAGNG o SMgvg | AT TBRET [aTIAT

3 S. M. Thio, LOCUS STANDI AND JUDICIAL REVIEW, Singapore University Press: Singa-
pore, at pp 2-3 ATASIH THRE! [GUTHT T, FIITRT AT Ie@Aels FUTeAHT Teh oI
TGP, T, TH, Tl AT BITAAT THAAT GABT ATNT T FIAPT FFTUTVT  ATAAAE
TR fqaraep! fASTRIau &1 AT (Hiv=rd et S ST ol Il ofed Tl FHrTaTs
Ige fereAfirs e IR0 T B | AT d@w g fer “Fafrera weer A 9w
7, forirer et fAfv=raar b S | IawIty ARt Al AT TEdF gganag T (W)
BIET | Sl fqamaniefur SMaTaers & TXdehehl ®TAT YT TRUHT &7 | IguehaTed
AT X AR AGH T | X AT ATAE GRABRPT (TTTAT AT THE ghaam T
=TT TrRTACTeehT faoareT Sfguert &1 | g Tae AT uT. et el sv=ag 7 It
S “The problem of locus standi in public law is very much intertwined with the concept of the role
of the judiciary in the process of government. The first contention rests on the theory that courts are
the final arbiters of what is legal and illegal. Since the dominant objective is to ensure the obser-
vance of the law, this can best be achieved is to ensure by permitting any person to put the judicial
machinery in motion, like the actio popularis of Roman law whereby any citizen could bring such

an action in respect of a public delict. Requirements of locus standi are therefore unnecessary
in this case since they merely impede the purpose of the judicial function as conceived here."q9q
HToGEHT Tehl ‘TeAFTE® IledAr@d [eldheb & |
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ARAART AT WS Ifawg | ARAHT 4] HIaT (Piloo Modi) T HETehl ATHIRTT
HOATeTs TH.UH. fa7q1g (H. M. Sheervai) & Ufgell Tel WIHH S 9T a1
AEFEE . AGART IMGH TSl Wel (Mumbai Kamgar Sabha v. Abdul Bhai®)
HWE A | AT gadrs (aohd Fadqar giade &l FaTeiel FATaawaT 841 ey
el

TATAHT =1 AT FRHIIHT HETH! AT R0 ATARNG HUH! T AfeTqv b
FPITETE U B | TARET HEATH! HLWAT, “ATASAF RAER 5T fberT §
TR 9@ 9ehl AT 99 |1 HETHT Fared AGTATH] ATATET3T TATIEIEL @Al

¥ ERTaR [4ed, “Haae TS T=araders Ioardadl Tomaeadl T ST HTHE
g2 fEuel B | fMEgeE geer TS TSAEde § 7. ASHl ITHEAR GeT JUH]

TR A TR T 5% et Isamaden FAe I ANGT T S ToATATR
HARTATE®H! AR EFHT ATHT TATE FoaT TS Tsaradepl Fiariaeaaad
g qUTST HAT AT qAAT S ISATITHT HAIATEEh] ATASAE gehebl ATATHT
AT SFETHT T | FHA A AMSAATHT AAGATT ATET AT AT TS LT
TSHATAAHT FictAfeed a3y 9= 9faT Tqardel ATFl gheb! TN T4 Greas, 99
Tt feqet Miva™ a9 srErerael aedr Magaer GEarg T ST @ fa T
TEE, | TEAT QAW EhET FTHT IFHGAR AT % T HAGTATHT (Maae a7 g
B 9 (Magddr 9ag 8F g | @, [HagE M9 U 93 gUes ¥ 99
ged fog qaTarT ATAes | (Haee a4 I=arecHT JnT feusr ¥ fa=rearer
fepfarmepT 7 T | Afq @ ATAATATE Thebl TAATHI AT faes fauer @ 9+
TG FETede F&l e g 3fad faoig wh fa 9w 1 fraes aArEr gedret
frres o= g FfEust g | a9 e fHaee fa e 87 v faeme w
R0RR AT T3 95 T gl T 9T | gept aieatad Jieas fafa I 925y
T 39 AE g7 | AT ATHRFT [TUTHT AR 8% INIE T ees Tae
Tl JHE HRUT BT ASTAqd AHqeATs 0%\ ATelh] FfauTTed! arl 55 () o

2 H.M. Sheervai, CONSTITUTIONAL LAW OF INDIA, 4th edit, Vol. 2, N.M.Tripathi: Bombay, at
1827 (1993).

v Sampat Jain, PUBLIC INTEREST LITIGATION, Deep and Deep Publication Pvt. Ltd. : New
Delhi at p. 57 (2003), Dr. B. L. Wadhera, PUBLIC INTEREST LITIGATION: A HANDBOOK,
Universal Law Publishing Co. Pvt. Ltd. : New Delhi at p (2003), Naim Ahmed, PUBLIC IN-
TEREST LITIGATION: CONSTITUTIONAL ISSUES AND REMEDIES, Bangladesh Legal Aid
Trust (BLAST) at p.14 (1999).

e AIR[1976] SC1455.

o AR HEal fa. A7 Fiaa, &7 4 B WEHR TAad Ty HeararaHd, Jerd, 033 9.
9¥% (7. 7.) Mo 7. 3231

c SIS AGEHH |

o TEI A9 el |

ST arg SRR SEN, AUl 39
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ASTATH] ATTPRETHT ARG (A=Al [GUA | ARAS HGTTHT ATasAh
TRIFREF! ATTAT FH T Il Eaae U9 SHleed gl 3R 1 ATerdrd
ATESIeF TRIFRPT Hel & aATal (Hepredl fweaea fauent fo7r ww faear A
JUTEATHT N T 90 | 77 2T HESR, fase g5 grgnt | g qf aider
shqera g 11°

AT AHR ATANT X AT GUABRET LR G |

ITITF TRIFRFT HETT TATAHT FART HIA ATTPIRPT TATRT AT Feq=T
T T AUF T | ATAT U R AT AN & T 9 AT AWT Afrdr
ATANTRT TS FTeT(Teh TRIHRbT TETAT TUPT ATITEATE TTHT 2111 | Tl qiT
TOTTHT TTHa ARIPR T ATasliae FRIBRET Tl [Mhadl TATT T |

YT WIH ST TSP AT AU ATATA 093 A  [gqw=R Q0 qrfeaat
fam 8% 99 IASATSTE TIET a<hed ATIH TI¥ehl 211 < | AT achedel ATd AT
BT GIIT TAAET G T3S aohed qd ST a1 Aol JTHNTRT ATHT STl AT
ot ST=AT (ATl ST HeTaled 9%3%, 9 el dTs Fee T Jidred
9343 ¥ TEcE, qEA ATAR T IAHcd AT FHT AT ARTHEER] IrHATH |
TReF WETH=T Y% T8 R09% AT TH I3 (FFaT O 42%3) AT 7 ATFAeAT wiewert
qU 9fq FHAT EfeTarsiedt ATHHET ST AITrHT AT (eXEehl U | e AR
2049 I ATST R I I: FHAT Hchebl BTN THI=AT | AT ITEX0Ere /e
ATTFRIFT ATMTFETHT SR T aThed T AraRiad HeTafrdaeen] qre
qf ATESE FTANTH! AT A 97 T THIT &7, |

S AYT ATIRTSTRT HTATH 0¥ 4T T FFbT FEATGAMHT H, “Tcdeh Aqredl
ATIRRT TR ATE AT GRITT T I Fae Afgar | agers a9
FTAAT TATST TEATAAT AFLTAATT =T ° | ATeAbT STARTHAT Gfged qeeh Flqarer

j0 TG [aUFHT 9T AFAENIHT AT ZHel q (Madhav Kumar Basnet, Making the State Respon-
sible for Well-being of People: A Critical Study of Practice of Public Interest Litigation in Nepal,
Annual Survey of Nepalese Law, Nepal Bar Council: Kathmandu, at pp 197-233 (2003).

g9 HfgachT oRTe U7 fo. eam=g garaaeT ffes@mg Sreemeradd 7. #9304,
qF 9, Y90 7. 7. qowy |

12 I SATAHRIH! AN ATES FAR F&qd, HITE ATGFR T I Sqerd, TR 3 J=a,
FIAA, qUTF ¥R, FAA FaGEl Fqa: FISATS, TS 3-% (30%9) |

13 TR HGT “ATRAT A ATFR” AR B HAdls TS @ISl [9a7 = =AThe
FraamraqT Her qiq g e |

v ERT Q9% &1 ITART (9) F1 GIqaedreds arr |

3C Uy Frq SRR N, AU
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J Fivgep! faTorAT egaEar T | AETAders AR HI (EgTaeedl ATATTAT
afq = feqgea g AUHER GEE TS | FaaTTHT g seaedr TRy
TG AT I I A=ARH AATRTG § T ATIRTSAHT AT, 0¥
FI GRT QR THITTH [Famiaara AfgeR FIET T S99 Fied T 0% =T |
T U 20%0 el WA § T YHINTT WUHT WU Gf 309 AT diiad I3
T AT GfaarT geeT qud foaAefE AN g9 TR qeeTaseieTa T any et
fera1® | BT ATIRHT FATS TS(AT WIS AT R HETH AT e T
TGl | ATe(aer AT ATTBRERT FTANTHT ATeT Gaol =l |

W GRT 9% JE |

& 9RT &% Jel |

1 FUTA Gl T 0¥ THRT q () | AT UFAT TS A0 [G9F TWehl § ¥ A9 [augdr
ETAATH Fqol == T IGUHT I | “TaATesh” TTHEAAT Gehl TqHT [ Tl T
fao gARadr favg aaE 99T Tet I MRTH B | TIA ARRTSIRT G 0%,
0%\ AT FIfeh I3 ARG AN FAT | TFHT GRT 432 A1, “ff L aTe a1 |iqar gReT
TUITE, TTEHT TIH AT JRET THUGEHE! AAMITHT ATAIRTEH Telg T FEATTATT
AEAITHAT ATAR FHAA TS AN T Alpaaaag” T ] AMGar T TEasiaTd
Aferafeaeer 0¥ AT TR § T FIT Gied TT 0% TS TR TAT | TN THT 9
() T U G @] qusr fAfqaf@ § 0] g9 TR0 e TAr | T H ST (3)
AT Al TF Faq R0%\ A Flfad I3 T Il I a7 I GRPR T& g TRI=AT dRL
FAG" AT AT AT | I A ATTFIFI=AT HeTd (= AT H2T T &1 A qfT
TATAA 09%, TH I3 T T TTACATTIRAT T HT AIETAe Tl g | ATTATT THE 0%\
TTAHT FFLTT ATAEHT FALITHT 0¥ AT AT IR, T AT ATTpRAFEAT FeTared 935%
e ATHGT TWHT B | Aieg THAH! THT § H TSR (3) AT HUH Ih AF€dT 0% Iq1d
FIAF 3 Tq 94T A4 FEITeq a7 atenfad aferesar any ge9q 7 T afaswir @
HEALEE  FATEIarEEl A FHET 90 af @i TFel T & &1 Far dcd=
e (Ul ARYT AT &1 | AT THIP FARAT AIAHT A=ARAeT FAAATS HAA T
TiERor g, a1 FA AN g7 ATl AqRTh AT HAT & AT § T
THA (T TEg | AT HIASTHATE AR G | T 0% AT HIfdeh 3 TIaig IfgenT
Afvae®HdT A1 AN g7 T AGATTR AlIgEHT “GATASTH” a1 “HITSH” FF T2l AR
TG 1 F TS I AATA USE FIAT UGITHT 33 [haHep! aedT @6 g9 qokg, ¢ qAfg aq
wferept Afearer af “HIAsTH” § @R g9 81 99 & U 9N gvs ¢ Aar favgwr e
AAE AR ATIRT ST FTH F SRIad Aa ATFRAFIT FATeEATS 2T HIH
JUITEATHT A1) T T2l &, Adel J9 [auaar #e1 =R TRer a1 aRoy a=us g, 39 99
fFe =0 AR a@F 81 7 AT AATA FT EeA | A AT ATRR ATANS A9 ez
e fa=mr famet T uger Hepar e ¥ q2rse e |

ST g9 RGN SN, A9l 3%




&a1E% / Sambahak

ATIHR ATART T ATALAF (9T | & FATSTAR] AT e AT AfTepr AT
U, Q043 X 043 I T R¥ AL AN 99 HAT | T, AFH! HTAaaTH]
AT PR AR TEA WA | FHG AfgahT Ao Wl gRT 55 ()
TANTH HHE ATTHR ATARTR] TS rasTqe GRBRE (a9 HUH AHS
AT FARTAT HAE ATIHBR AT TS T T AT SRATATE Teare
T ITAYATE @A TAATAA R04% I AFR I}, I TRATRLT SR AT, JTT
AT A ARIPR ATARTHT TS DT & | G AT | AR AT 2
AASTF TRFRET HETH! qead Al F ANTF Rl & | ATasiTe GRIBH LT

T AT AR ATARTH (9T AT AT AT Whl G |

YIAATHE FABIRBT LT FTATSHEE:

TATAHT TSI AR THRF ALEEAE & H&] JUAde® AT T [qUHAT
etz derae @y ARl I 0| AEANE GRIFRET HEEEe TuTell G ¥
FHA YUTCATATE &% IO CH G | ATAATE GRIBRFT HEewedl AT oY
AATHES WY 9T @1 TR A/Td ATIRRET Jad T AT B THAAT THb
AT A~ T EHl G | T Foopl [l I &1 A9 HeT War /3 7T
TIE® F TAR grgrd | AT bl fauaer gaer T I8 J@ehl Ied 9T 8red ¥
TEIE Ui S | TEN T TG ST == A TR g |

QEATF FRIBIRHT TETHT TRUTH

15 HEl d@EE qdT TEIRTH] EAHT HEl THTT G T ST AIEIdE T “Hasid
TRIFRF! faare: (g, FAT T qe9” AHE (&A% T JHhed THA0H G | THeF
TGH T | THE [Fq 084 T |

¢ oy I 9 T GG | Bl TET Jeord THT HeF TS g0 JaTe® WA AHE A FES
af ST, TATAIETE ITeTdd AR T{AUH @ | Fi¥eh had HIHE AIFHAT 7T S | q97q,
Fel ST ATATHT @Rt T | Jefel SUTSET aTs AR B | T STHTeTE el ATHTH
IATE el B w@rifas qRad ared fafeied TERAT 9 BRE G | duhes aran
T FETST UEE WY [RAF (AT | a7, 9T fAfeda srepiel =R Arherg afafdar g drer
FIHT TE FEFL ¥ AT FINES | A F AT =R AT 99 AT FaT oA,
fafams | @z, st Bfq =iftar s o Efq deEr uft T =ifvd gear 9f wREAT gq
G | A1 FEr 9IS | TS UG A Bl @I, | AT Gi AT HSHT Fg2T 4T 2T |
®fY, TP TATIT TSN BT beloThl ALTF JAT faamaniefiy wepr wifaaer 77 719 af
Joolg T A& Gl AAHl TR Fal Teds | AR THIUIHT ATRT aefaral( Madhav Kumar
Basnet, Making the State Responsible for Well-being of People: A Critical Study of Practice of
Public Interest Litigation in Nepal; Annual Survey of Nepalese Law, Nepal Bar Council, at 197-

233(2003) | AT FE@HT TS ¥ IMG I3 THAF AHAEE ST, ATAIAE ITETAA “oreehl”
Yo | WY #rg IRBR FRFI, AUIS
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q. ARTATR! ATARTRETTAT eATIF (TR

ATASAE AHHT HETh! BRI AITAT AT Fh HUH B | AT TATAH AT
TS AT HAHHT I I feafd g° | ax 79 g fageret fawaan == fees
T | IR GESHT ZET Fared AAAT (FTTHIT BT AAATG oA AT P
AT iy faenforefra @ R fram of semgfauet g%t | wirer Rrarerder qer,
“THAFAA FIATEE" BT ATIRHAT AT GAr=d AGMAdA FoAAT I T ATS qT
“eprafata” e (7) aaTSiadr | 97T 9 WETeEHT GEhnl AGATS HTAA AATITH]
AT faer fauat g% | Sfaurer Feeaaars A = T G |

R. FEAUMARTATS (TFAER FATS

T FET=EIT T IASTF G HFaeedl Iad Hewdo HE &S
At HTAINABIRT AHFT (99T Aeadl g3 | AQAad ATHIAHET Hel
YT AIRT AR dredm | fqanfaeprer afq s frafor 1, awer
ATE AT IIISH T @A T ATANT fqvg | A%, TGS FANARA A€
T S "uar T MRIEGT | RERATE F IS, T F A gad I
ATEATHE FRAFRPT HEAE Td TRIGT w1d qi faeear e g%° |

“qraSieF GRIFRF! (qaTe fagras HT T Fg” aTHE [EAhH 55 7. 39 3@ 359
TH FMTH B | Terd ( ST MATAIATE ST, AASh AR RE! [da18 [Fgred, HT
T AT, YhITh of@eh T | ThTeTd FATT R0%Y |

0 Manoj Mate, Public Interest Litigation and Transformation of the Supreme Court of Indian in
CONSEQUENTIAL COURTS: JUDICIAL ROLE IN GLOBAL PERSPECTIVE; Editors Diana
Kapiszewski, Gordon Silverstein and Robert A. Kagan, Cambridge University Press: USA, at pp.
262-88 (2013)

2 AT Rrarerdl e fa. o7d AeraaaHa qEd 049, qF ¥, g%, Uy, MF ¥e’y |

3 HRT QAT f4. FA, = TI7 G9E1T Faed] TATATTHT, THT 043, qF §, TS ¥&R,
. 7 2093

33 ETHIE® el WIS (Suo Moto) HETH ®IAT ARTATHI ATLAATATS HIH fogd TRFRT G |
ARTAH TIeT HETAT b FaTT AT fgerTs] WHIA 9aT =IardreTars awrd-
TR TSTTH TAATs o0 T AEadl EGAT T TR AHHT AT FUH! AT (R 4.
A=A ST JEA AT, THT 3090, 3 3, T8 350, (. 7. 5R\% ) | TR, fau1g
IS HETE® G |

ATTEATAR gfedl 9eF 99 TS 9. HFOERTER GSH &AT HUH HLHT J090113%, H
6 TSI (HUAETE WHRATS Sl FF adrgd arbdl TRUe! far (Fera 2094 .
F RIS & (T T A FHITHT HEHICHE HAe®dl A q@l Ter 7 & | AT
HEYTATcA® TS A= HRT EATEH (9. T Y &1 TR, AfARTT THAH! HETHT AT
e (q@ a1 fa. 7. ) IS areete® dfed@ e 8Y ®IHT 8¢ AN TEfEuE g |

ST g SSR S, quie . 89
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T T AT TR(THT HETATE TETTITT: G ©
3. sfueRe R T qeRhiERT

00 Hraegdl HifeTd q9T ANE ATIFRE®H! (G930 g Sal AfTHREEH]
faprasr woa fom dfEwg | TAT Tl Algenew "igg qur #rade 91
fored A2ees G | ARINET Alrgemare 9iq [aER AeTadl S T 99 Araliid
YRAFTET HIEAHATE Ui fIedR T8t B

¥, ATIPR FAAATAT bl AT qhd T

AIFRE® FATEITAT WWhl HAAS Jid TH HH a0 Frasiiqe  aIHRE
HEE&dTd WSahl & | AHP IJEEUHl AT FEWU JIT T [ ATATSTATRT
TEIIHT G¥hT AT RTATHIETH] HETHT ST HUH! wrafary q97 S Tl
FTATT FHATUHT TFIRIHT ST AUHT [LTRTATS (o Afehre, | ATAAE TR
MREEEAT ASTAdd [QUHl [HGIFE®dhl AT AqUHA  TqATs  qTAdT  TeAeh]
AT AT fCUHHT THS BHAT BrATEIA AT 5 @ TRTH & | ad

[aNlaN

[aVa N o QA ~ o~ ~ c
[TEITATATA A Jeblcdbl tThdeTe®hl ATARTh [HaRTATcHE ATGRT BIAT-adT RIS

feeay T v

Y. Tl MeeTe fagraewesd! Ha-aa+

ITHT HE9Teh (agTe® ATATI: ARTAdare Hrar=a= ¥ed | Giaem &g
qf AITATHT FTATEATH] AT T IS AATSH T b AMMEUH 875 | T,
TSI FRHRBT HETEwH! BRI ISUFT [Ha2Teh [FgTes 9 Hra=aaarmg
Bl WA gai=el HAITAq el @iadeberl B | AT AXERATIH HLHT “Hiqareet
AT THT AR a9 (g qa1 Afqewdrs daradd an] T6 T AU
af afg TR e AT SFafedd sl MeeTe g qa7 Aifde® faudra 1o
fqora TEm W T HEAET HATIT A BIgA . AT Glelehl aTdl YehTeTHiuT

2 A% Afh-cafdhe! ST=rHT FeThT I HETHT I FaToe FaTedel LT AT ART TP
T | TR (ATFHh TR . &, 0. fa. TATGET ASTHUSHT (AT 04y, 73 99, T 3§,
7. 88U | AT HETHT TUHT fAEIATCHE I ST AUHT AT T &R AmawEr Fd
FIISH] HEdAH! 45 7. T FAGT TSARF! B | T, TTAT A (Bl AT AR TR
forar T Hgr fraTsust faelt crears =g &y w@raTtas 1! (U | a9ers 9arg 9]
IITH T |

% TAH IAEEE igedd] GUSHT Iocid B |

e AN el A1 fa. qeAm gurTa=T fifisryETe #reerern, T 043 ¥9F 9 7033,
] %9R9 1

8 ST 7T ARBR @M, Ui
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QWWW,“WWG%W?OXQﬁWXWWW
e et fagr=a qar Sifqes A€ g g8 a1 Juferd Te afq Tk |
JUTET Teehl IMGT 9T ¥ W &bl TH AFATATS TATARRT TATSH dh AGTATA
qrETd e fod I9eg T a9a% [aER T Hed ¥ RasC 9RET | a9
TTITA T ASTATEATS BTATIAT Gado qHT b ANMGUHT T I i -fawaie
AITAT T RN T | T ITATA [af~ HETHT I5AHT (9T fagrearas
JaeT TR AT T T FEhRI AGE®EATs e o FH M=y dehrare o
AITAT T A FIGLTAHT Bl AT Y8 AT GG+, | AFT Gedel Teehl<l
USE® UMM HSTAd Wae AERA T ATRTHE ®IHT SIS TGHT HIeT=I<HT
ATIITAHT T AT AT ATHT Frgebl (oAl g afgvg, | AR qoT AHRBHT
AU 78 Ui T T&T PR HUHT 9T |

& ATARIET HITART ACT FANT

ATASE THRF HLe® ARINGT FAAAS Aed FAN TH ¥ ATTH
FAFT B | TFHT AT 0% FTART ATGTHRT gRT 5 ¥ HI ITART () AT Teahl
ETATFH ARATIT TEhT dY R0%\S FTAUTSBT T b FITETT TSATTRI AT
AT fagT" AtTer ATeH aHdl B | I AT ARl HeTaraea
e T ATHIGH TAT AT TP T Il HTAT=aaw qi qrasiie
TFRFT HIEEATE T T AIaH S A ABIAH ASTAqA AITAd ATHIET aT
qfegas TR afegewars 9fF TANT TR 9fT ATRvEE fQUar g | ST Sae
UG TH 9. U PR, & AeATAIAHT Y qUHT HETHT ATl ATHIEH
a7 FHFAT § AIHT “'Vienna Convention on Law of Treaty"@Tg FANT T=AT | AT
Herafed BTeraey JuTde AfeHe TR A

3s  TERTETHT oTdf fa. #f7 Y 1 TER AAIREE Fraarad, THT 04, 735 &, T 393,
%39, TR T 3 |

¢ 9T AfRTSIST FladarT 0% °RT 5% () |, TSI AAH FqaTT 053 gRT 900 (9)
T AITART FaarT awrT 935 () |

30 WM R0%%, qF 3, T %R, M. 7. W59

39 9Th AAT AT I 928 H 3 AT U U el TAT | A%, ATHIGH o1 AT Far
TR BT | AT TETafed ATHIE AT AT T SvaRiitgd B &7 | 97 Sl AT
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Role of the National Human Rights Institutions in
Sustainable Development Agenda 2030

-Surya Bahadur Deuja

Abstract

Nepal has been taking number of positive initiatives on human rights. For instance,
Nepal recognizes violence against women and girls as a crime and has amended acts
and policies to protect women from violence, and has established mechanisms to
facilitate access to justice for victims.

As a globally agreed blueprint for 2015-2030, the SDGs are likely to become
the major point of reference for development actors at all levels. The SDGs and
implementation of the agenda will have a significant impact on the human rights
agenda for years to come.

1. Introduction

In September 2015, the UN General Assembly adopted the Sustainable Development
Goals (SDGs)'. The SDGs address a wide range of development issues, reflecting
the three °‘pillars' of sustainable development namely economic, social and
environmental. As a globally agreed blueprint for 2015-2030, the SDGs are likely to
become the major point of reference for development actors at all levels. The SDGs
and implementation of the agenda will have a significant impact on the human rights
agenda for years to come. The SDGs have strong nexus with human rights which
will also create specific opportunities for the National Human Rights Institutions
(NHRIs) to effectively fulfil their role in the context of the new global development
agenda including sharing examples of development-related work from a number of

institutions in all regions.

Global indicators are intended for the global follow-up and review of the 2030 Agenda
and may not necessarily applicable to all national contexts. National ownership

is one of the key components in achieving sustainable development and national

1 “Progress towards the Sustainable Development Goals" (E/2016/75) which is based on the
proposed global indicator framework that was developed by the Inter-Agency and Expert Group
on SDG Indicators (IAEG-SDGs) and agreed, as a practical starting point, by the UN Statistical
Commission in March 2016.
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reviews will take different national realities, capacities and levels of development
into account®. Moreover, it is expected that additional indicators for regional, national
and subnational monitoring will be developed at the regional and national levels.
Countries have the primary responsibility for follow-up and review of progress
made in the process of implementing the SDGs, which requires quality, accessible
and timely data collection. In this regard, capacity building will be particularly
important for all countries, including Small Island Developing States (SIDs), Least
Developed countries (LDCs), Land Locked Developing Countries (LLDCs) and
other countries in special circumstances’. Each country starts from its own political,
cultural, historical and legal circumstances. There is no single approach that can be
applied to all countries as each country has to develop proposals suited to its own
situation. This is embodied in the recommendation of the World Conference, which
says what a national action plan is, but leaves it up to States to decide what to do*.
The national action plan concept also recognizes that no country has a perfect human
rights record. The nature of human rights shortcomings will inevitably vary, but each
and every member of the international community must take substantive action if the
promise of the Charter of the United Nations to “promote social progress and better

standards of life in larger freedom" is to be made a reality.

Nepal has already expressed commitment towards human rights through ratification
of large number of international human rights instruments including the seven
core conventions’. In addition to his, Nepal has expressed commitments before
international community including the latest hearing of Universal Periodic Review
on November 2015. Nepal has been taking number of positive initiatives on
human rights. For instance, Nepal recognizes violence against women and girls as
a crime and has amended acts and policies to protect women from violence, and

has established mechanisms to facilitate access to justice for victims. However,

2. http://www.un.org/sustainabledevelopment/blog/2016/03/un-statistical-commission-endorses-
global-indicator-framework.

3. TIbid

4. Whether or not national action plans are used as a vehicle for the promotion and protection of hu-
man rights, the Vienna Declaration made it clear that States have a duty to advance human rights:
While the significance of national and regional particularities . . . must be borne in mind, it is the
duty of States, regardless of their political, economic and cultural systems, to promote and protect
all human rights and fundamental freedoms (VDPA, Part I, paragraph 5).

5. They are: (i) International Convention against Racial Discrimination(CERD); (ii) International
Covenant on Civil and Political Rights(ICCPR);(iii) International Covenant on Economic,(iv)
Social and Cultural Rights(ICESCR); (v) International Convention against Torture(CAT),(vi) In-
ternational Convention on Rights of the Children(CRC), and (vii) International Convention on
Elimination of All Kinds of Discrimination (CEDAW).
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the status of implementation status of human rights in Nepal isn't satisfactory.
According to a report published by the NHRC- Nepal, most of the recommendations
for taking prompt legal action against the perpetrators haven't been implemented
by Government of Nepal® and only compensation related recommendations have
been partially implemented so far. Against this backdrop this paper will make
brief assessment of the Sustainable Development Agenda 2030 and its nexus with
human rights. Furthermore, it will also examine role of the National Human Rights
Institutions (NHRIs) with reference to the major human rights agenda of policy
advocacy in Nepal. In doing so, the paper will also briefly highlight the SDG Goals
and its linkage with human rights and analyze the process, methods and monitoring
tools of the Sustainable Development Goal (SDG) in Nepal. Furthermore, the paper
will focus on key role of the National Human Rights Institutions (NHRIs) with
examples from Nepal based on some good practices and lessons learnt. Final part
of the paper will come up with conclusion based upon the lessons learnt and make
some suggestion on way forward for the effective implementation of the Sustainable
Development Agenda 2030 for the protection and promotion of human rights.

2. The Sustainable Development Goals and Human Rights

A new briefing by the Center for Economic and Social Rights (CESR) and the Danish
Institute for Human Rights (DIHR) argues that National Human Rights institutions
(NHRIs) have a significant role in ensuring the new sustainable development
framework delivers on its promise’. The briefing has reflected the experience of
NHRIs in all regions of the world in addressing development-related issues explaining
the importance of the SDGs for the realization of the full spectrum of human rights.
Some of the points highlighted as entry points in the document include promoting
rights-compliant national implementation plans, monitoring progress from a human
rights perspective, paying particular attention to inequality and discrimination, and

ensuring accountability and access to justice for development-related human rights

6. For instance, among the recommendations made by NHRC among total number of complaints on
386 them, only 34 cases are fully implemented and 138 cases are partially implemented according
to a report published by the NHRC. Among the recommended cases by the Commission, the report
mentions that there has been neither any implementation over 214 cases nor comment or response
by Government of Nepal which indicates that only 8.8 % of recommendations fully implemented1,
35.8 % are partially implemented and rest 55.4% are not implemented at all.

7. Briefing Paper by Danish Institute for Human Rights, REALIZING RIGHTS THROUGH THE
SUSTAINABLE DEVELOPMENT GOALS: THE ROLE OF NATIONAL HUMAN RIGHTS

INSTITUTIONS. http://www.cesr.org/downloads/NHRI realizing_rights sdgs.pdf.
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violations®. Unlike Millennium Development Goals (MDGs), SDGs have distinct

features.

There are some key distinction between the Millennium Development Goals (MDGs)
and Sustainable Development Goals. Some of the distinct features of Sustainable

Development Goals can be discussed as follows:

Universal: While the MDGs applied only to so-called ‘developing countries', the
SDGs are a truly universal framework and will be applicable to all countries. All
countries have progress to make in the path towards sustainable development, and
face both common and unique challenges to achieving the many dimensions of
sustainable development captured in the SDGs.

Transformative'’: As an agenda for “people, planet, prosperity, peace and
partnership", the 2030 Agenda offers a paradigm shift from the traditional model
of development. It provides a transformative vision for people and planet-centred,
human rights-based, and gender-sensitive sustainable development that goes far
beyond the narrow vision of the MDGs.

Comprehensive'': Alongside a wide range of social, economic and environmental
objectives, the 2030 Agenda promises “more peaceful, just and inclusive societies
which are free from fear and violence" with attention to democratic governance, rule
of law, access to justice and personal security (in Goal 16), as well as an enabling
international environment (in Goal 17 and throughout the framework). It therefore
covers issues related to all human rights, including economic, civil, cultural, political,
social rights and the right to development.

Inclusive': The new Agenda strives to leave no-one behind, envisaging “a world
of universal respect for equality and non-discrimination" between and within
countries, including gender equality, by reaffirming the responsibilities of all States
to “respect, protect and promote human rights, without distinction of any kind as to
race, colour, sex, language, religion, political or other opinions, national and social

origin, property, birth, disability or other status."

8. Ibid.
9.  See: http://www.ohchr.org/EN/Issues/MDG/Pages/The2030Agenda.aspx.
10. Ibid
11. Ibid
12. Ibid
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The goals and targets of the Sustainable Development Goals were agreed by inter-
governmental Open Working Group (OWG) in 2014", and subsequently adopted in
September 2015. A set of global indicators have been finalized by the UN Statistical
Commission in 11th March 2016'. An analysis of the SDGs shows that the new post-
2015 sustainable development agenda is relevant for human rights and therefore for
NHRIs in several aspects!®:

a. Economic, Social and Cultural rights

Several goals of SDGs focus on important economic and social rights areas such
as poverty (Goal 1), food and nutrition; (Goal 2), health (Goal 3), education
(Goal 4), and water and sanitation (Goal 6). These goals are conceptualized in
more holistic manner and in many respects they are better aligned with human rights
provisions than under the MDGs. Given this close relation to economic and social
rights standards (e.g. those enshrined in the International Covenant on Economic,
Social and Cultural Rights), they fall squarely within the mandate of many NHRIs'®.
The goals on the environment, climate change and natural resources (Goals 12, 13,
14 & 15) are also linked to human rights enjoyment, and therefore they could also
be a focus of NHRI work.

b. Goals related to Civil and Political Rights

The SDGs also include a goal on accountable and inclusive institutions and access
to justice for all (Goal 16) which touches on important human rights standards and
principles. For instance, this targets cover on access to information and ‘protecting
fundamental freedoms'; participation in decision-making; non-discriminatory laws
and policies; and access to justice. The inclusion of such commitments provides
a much-needed recognition of the crucial role that civil and political rights play
in making sustainable and equitable development. NHRIs can have constructive
engagement in national implementation of the SDGs. The role of NHRIs is also
explicitly recognized, with the existence of an independent NHRI being a proposed
indicator to underpin Goal 16'7.

13. UN Open Working Group (2014), Open Working Group Proposal for the Sustainable Development
Goals. https:/sustainabledevelopment.un.org/content/documents/1579SDGs%20Proposal.pdf

14. The Danish Institute for Human Rights (2015), A Human Rights Guide to Reading the Sustainable
Development Goals, Targets and Indicators. Policy Brief, June 2015 .For details see: http:/www.
un.org/sustainabledevelopment/blog/2016/03/un-statistical-commission-endorses-global-indica-
tor-framework/.

15. Ibid

16. Ibid.

17. Ibid.
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¢. Equality, Non-discrimination and Access for All

One of the issues of common concern related with the growing inequalities within
and between countries has been repeatedly identified as a key priority, by states and
civil society alike, throughout the process of formulating the SDGs. There are two
goals that focus specifically on inequalities: Goal 5 on gender equality and Goal
10, which focuses on income inequality, exclusion (social, economic and political)
and discrimination. The other goals and targets also include important language on
equal and universal access (e.g. to healthcare, education, and energy) and tackling
gender disparities by reflecting the core human rights principle of non-discrimination
and equality. Similarly, SDGs covers the Persons with Disabilities (PWDs), older
persons, indigenous peoples and children are also specifically named in some of the

targets.

SDGs have explicitly adopted inclusive approach as the rallying call underpinning
the new agenda has been “fo leave no one behind" - in reaction to the main critique
of the MDGs : that they spurred important aggregate progress, but often at the cost
of neglecting the most hard-to reach groups. In terms of monitoring the SDGs,
special emphasis has been placed on the need for a ‘data revolution™®, including
more sensitive disaggregation of data along multiple lines that overlap with many of
the prohibited grounds of discrimination in international human rights law. There is
strong linkage between the Sustainable Development Goals (SDGs) and human rights.
Human rights principles and standards are now strongly reflected in an ambitious
new global development framework, the 2030 Agenda for Sustainable Development.
Key linkages between the SDGs and human rights have been presented in following
table!:

18. Ibid.

19 This table is intended for illustrative purposes only. The listing of relevant rights is not exhaus-
tive. Under international human rights law, and under the 2030 Agenda for Sustainable Develop-
ment, data for all targets needs to be collected and disaggregated by the prohibited grounds of
discrimination under international human rights law, including the respect, protection and promo-
tion of human rights and fundamental freedoms for all, without distinction of any kind as to race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth,
disability or other status. Obligations regarding international assistance and cooperation also ap-
ply to all Goals.
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Sustainable Development
Goals

Related Human Rights

End poverty in all its forms
everywhere

¢ Right to an adequate standard of living [UDHR
art. 25; ICESCR art. 11; CRC art. 27]

e Right to social security

[UDHR art. 22; ICESCR art. 9; CRPD art. 28; CRC
art. 26]

¢ Equal rights of women in economic life [CEDAW
arts. 11, 13, 14(2)(g), 15(2), 16(1)]

End hunger, achieve food
security and improved
nutrition, and promote
sustainable agriculture

¢ Right to adequate food

[UDHR art. 25; ICESCR art. 11; CRC art. 24(2)(c)]
e International cooperation, including ensuring
equitable distribution of world food supplies
[UDHR art. 28; ICESCR arts. 2(1), 11(2)]

Ensure healthy lives and
promote well — being for
all at all ages

e Right to life [UDHR art. 3; ICCPR art. 6],
particularly of women [CEDAW art. 12] and
children [CRC art. 6]

¢ Right to health [UDHR art. 25; ICESCR art.
12], particularly of women [CEDAW art. 12]; and
children [CRC art.24]

o Special protection for mothers and children
[ICESCR art.10]

e Right to enjoy the benefits of scientific progress
and its application

[UDHR art. 27; ICESCR art. 15(1)(b)]

e International cooperation [UDHR art. 28, DRtD
arts. 3-4], particularly in relation to the right to
health and children's rights [ICESCR art. 2(1); CRC
art. 4]

Ensure inclusive and
equitable quality education
and promote life-long
learning opportunities for
all

e Right to education [UDHR art. 26; ICESCR art.
13], particularly in relation to children [CRC arts. 28,
29]; persons with disabilities [CRC art. 23(3), CRPD
art. 24]; and indigenous peoples [UNDRIP art. 14]

¢ Equal rights of women and girls in the field of
education [CEDAW art. 10]

e Right to work, including technical and vocational
training [ICESCR art. 6]

e International cooperation [UDHR art. 28; DRtD
arts. 3-4], particularly in relation to children [CRC
arts. 23(4), 28(3)], persons with disabilities [CRPD
art. 32], and indigenous peoples [UNDRIP art. 39]
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Achieve gender equality
and empower all women
and girls

¢ Elimination of all forms of discrimination against women
[CEDAW arts. 1-5] and girls [CRC art. 2], particularly in
legislation, political and public life (art. 7), economic and
social life (arts. 11, 13), and family relations (art. 16)]

e Right to decide the number and spacing of children
[CEDAW arts. 12, 16(1)(e); CRC art. 24(2)(f)]

¢ Special protection for mothers and children
[ICESCR art. 10]

¢ Elimination of violence against women and girls
[CEDAW arts. 1- 6; DEVAW arts. 1-4; CRC arts.
24(3), 35]

¢ Right to just and favourable conditions of work
[ICESCR art. 7; CEDAW art. 11]

Ensure availability and
sustainable management of
water and sanitation for all

e Right to safe drinking water and sanitation
[ICESCR art. 11]

e Right to health [UDHR art. 25; ICESCR art. 12]
¢ Equal access to water and sanitation for rural
women [CEDAW art. 14(2)(h)]

Ensure access to
affordable, reliable,
sustainable and modern
energy for all

¢ Right to an adequate standard of living [UDHR
art. 25; ICESCR art. 11]

o Right to enjoy the benefits of scientific progress and its
application [UDHR art. 27; ICESCR art. 15(1)(b)]

Promote sustained,
inclusive and sustainable
economic growth, full and
productive employment
and decent work for all

¢ Right to work and to just and favourable
conditions of work

[UDHR art. 23; ICESCR arts. 6, 7, 10; CRPD

art. 27; ILO Core Labour Conventions and ILO
Declaration on Fundamental Principles and Rights
at Work]

e Prohibition of slavery, forced labour, and
trafficking of persons [UDHR art. 4; ICCPR art. §;
CEDAW art. 6; CRC arts. 34-36]

¢ Equal rights of women in relation to employment
[CEDAW art. 11; ILO Conventions No. 100 and
No. 111]

e Prohibition of child labour

[CRC art. 32; ILO Convention No. 182]

¢ Equal labour rights of migrant workers [CMW art.
25]

Build resilient
infrastructure, promote
inclusive and sustainable
industrialisation and foster
innovation

e Right to enjoy the benefits of scientific progress
and its application [UDHR art. 27; ICESCR art.
15(1)(b)]

¢ Right to access to information [UDHR art. 19;
ICCPR art. 19(2)]

e Right to adequate housing, including land and
resources [UDHR art. 25; ICESCR art. 11]

¢ Equal rights of women to financial credit and
rural infrastructure [CEDAW art. 13(b), art. 14(2)]
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10.

Reduce inequality within
and among countries

e Right to equality and non-discrimination
[UDHR art. 2; ICESCR art. 2(2); ICCPR arts. 2(1),
26; CERD art. 2(2); CEDAW art. 2; CRC art. 2;
CRPD art. 5; CMW art. 7; DRtD art. 8(1)]

e Right to participate in public affairs

[UDHR art. 21; ICCPR art. 25; CEDAW art. 7;
ICERD art. 5; CRPD art. 29; DRtD art. 8(2)]

e Right to social security [UDHR art. 22; ICESCR
arts. 9-10; CRPD art. 28]

e Promotion of conditions for international
migration [CMW art. 64]

e Right of migrants to transfer their earnings and
savings [CMW art. 47(1)]

11.

Make cities and human
settlements inclusive, safe,
resilient and sustainable

e Right to adequate housing, including land and
resources [UDHR art. 25; ICESCR art. 11]

e Right to participate in cultural life

[UDHR art. 25; ICESCR art. 15; ICERD arts. 5, 7;
CRPD art. 30; CRC art. 31]

e Accessibility of transportation, facilities and
services particularly of persons with disabilities
[CRPD art. 9(1)], children [CRC art. 23], and rural
women [CEDAW art. 14(2)]

e Protection from natural disasters [CRPD art. 11]

12.

Ensure sustainable
consumption and
production patterns

e Right to health including the right to safe, clean,
healthy and sustainable environment [UDHR art.
25(1); ICESCR art. 12]

e Right to adequate food and the right to safe
drinking water [UDHR art. 25(1); ICESCR art. 11]
¢ Right of all peoples to freely dispose of their
natural resources [ICCPR, ICESCR art. 1(2)]

13.

Take urgent action to
combat climate change and
its impacts

¢ Right to health including the right to safe, clean,
healthy and sustainable environment [UDHR art.
25(1); ICESCR art. 12; CRC art. 24; CEDAW art.
12; CMW art. 28]

¢ Right to adequate food & right to safe drinking
water [UDHR art. 25(1); ICESCR art. 11]

¢ Right of all peoples to freely dispose of their
natural wealth and resources [ICCPR, ICESCR art.

12)]

14.

Conserve and sustainably
use the oceans, seas and
marine resources for
sustainable development

e Right to health including the right to safe, clean,
healthy and sustainable environment [UDHR art.
25(1); ICESCR art. 12; CRC art. 24; CEDAW art.
12; CMW art. 28]

e Right to adequate food & right to safe drinking
water [UDHR art. 25(1); ICESCR art. 11]

¢ Right of all peoples to freely dispose of their
natural wealth and resources [ICCPR, ICESCR art.

1(2)]
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Protect, restore and e Right to health including the right to safe, clean,
promote sustainable use healthy and sustainable environment [UDHR art.
of terrestrial ecosystems, 25(1); ICESCR art. 12; CRC art. 24; CEDAW art.
sustainably manage forests, | 12; CMW art. 28]

15. | combat desertification, e Right to adequate food & right to safe drinking
and halt and reverse land water [UDHR art. 25(1); ICESCR art. 11]
degradation and halt ¢ Right of all peoples to freely dispose of their
biodiversity loss natural wealth and resources [[CCPR, ICESCR art.

12)]

¢ Right to life, liberty and security of the person
[UDHR art. 3; ICCPR arts. 6(1), 9(1); ICPED art.
1] including freedom from torture [UDHR art. 5;
ICCPR art. 7; CAT art. 2; CRC art. 37(a)]
e Protection of children from all forms of violence,
sustainable development gbuse or exploitat.ion [CRC arts. 19, 37(a)),
provide access to justice, including trafficking (CRC arts. 34-36; CRC-OP1)]
for all and build effective ¢ Right to access to justice and due process
accountable and inclusive’ [UDHR arts. 8, 10; ICCPR arts. 2(3), 14-15;
institutions at all levels CEDAW art. 2(c)] .

¢ Right to legal personality [UDHR art. 6; ICCPR
art. 16; CRPD art. 12] e Right to participate in
public affairs [UDHR art. 21; ICCPR art. 25]
¢ Right to access to information [UDHR art. 19;
ICCPR art. 19(1)]

¢ Right of all peoples to self-determination [ICCPR,
ICESCR art. 1(1); DRtD art. 1(1)]

¢ Right of all peoples to development, &
international cooperation [UDHR art. 28; ICESCR
Strengthen the means art. 2(1); CRC art. 4; CRPD art. 32(1); DRtD arts.
of implementation and 3-5]

revitalize the global e Right of everyone to enjoy the benefits of
partnership for sustainable | scientific progress and its application, including
development international cooperation in the scientific field
[UDHR art. 27(1); ICESCR art. 15(1)]

¢ Right to privacy

[UDHR art. 12; ICCPR art. 17], including respect
for human rights and ethical principles in the
collection and use of statistics [CRPD art. 31(1)]

Promote peaceful and
inclusive societies for

16.

17.

(Source: http://www.ohchr.org/Documents/Issues/MDGs/Post2015/SDG _HR_Table.
pdf)

The 17 Sustainable Development Goals (SDGs) and 169 Targets have three key
components of economic, social and environmental with common thrust o to leave

no one behind as major step forward from the Millennium Development Goals
(MDGs) from human rights perspective. For instance, Goal 5 of the SDG Agenda
focus on “Achieve gender equality and empower all women and girls" and other
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areas capture over a comprehensive set of issues, including the gender dimensions
of poverty, hunger, health, education, water and sanitation, employment, safe cities
and peace and security. The 27th meeting of Chairpersons of human rights Treaty
Bodies, held in San Jose, Costa Rica, from 22 to 26 June 2015 had welcomed the
release of the “Zero draft of the outcome document for the UN Summit to adopt the
Post-2015 Development Agenda."

SDG Agenda 2030 is crucial for Nepal in order to emerge as an inclusive, equitable,
and prosperous middle-income country by 2030 with the spirit of a welfare state. The
development plan of Nepal aims for sustainable poverty reduction and to promote
human development with low vulnerability and higher human security. The state aims
to realize its people's increased aspirations for peace, development and prosperity
along with their claim to a greater stake in government and society, notably by giving
them greater voice in determining state policies along with ensuring human security.
The state transformation process envisions an inclusive society and economy and a
prosperous welfare state.

3. Sustainable Development Agenda 2030 and Nepal

Nepal is one of the least developed countries (LDC) in South Asia, with slow
economic growth, socioeconomic underdevelopment and a low level of ranking in
human development index (HDI). Similarly, country is affected with the deteriorating
human rights situation followed by unstable political and social situation amidst
the fragile post- conflict state, structurally generated poverty and inequality which
is deeply entrenched through human rights violations, social exclusion, and weak
governance structures. New federal democratic constitution has been promulgated
in September 2015 after the popular People's Movement of 2006 and the Constituent
Assembly elections of 2008 and 2013, respectively. Furthermore, the human rights
situation of country has been further deteriorated after the devastating earthquake and
aftershocks of April and May 2015 which affected almost a third of the country's
population, killed nearly 9,000 people, injured nearly 25,000, and resulted in a loss
of more than Nepalese rupees (NPR) 700 billion of damage to human settlements,
infrastructure, and archaeological sites according to general estimation from the
National Planning Commission of Nepal. In response, the government has come
up with a massive rehabilitation and reconstruction strategy to address the direct
needs and to restore the economy into a better shape. In addition to this, more than
five months long agitation by some Madhesh based political parties followed by
obstruction of fuel and essential goods from the border points further escalated
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humanitarian crisis with the serious impact on human rights of the people including
killing of more than 58 persons and adverse impact in the realization of basic human
rights and fundamental freedoms of the people®.

The coin has also other part. Nepal has made significant progress on achieving
the MDGs and has been globally recognized for the impressive outcomes despite
the decade-long armed conflict, constitutional and political transitions, economic
vulnerabilities and natural disasters. The majority of the health-related MDGs
have been achieved .The 17 Sustainable Development Goals (SDGs) and their
accompanying 169 targets, which were built on the MDGs to realize the human
rights of all and to achieve gender equality and the empowerment of all women and
girls with effect from st January 2016. The World Leaders has expressed serious
commitment towards the 2030 Agenda for Sustainable Development in September
2015 at the United Nations Sustainable Development Summit. In this context,
despite the economy facing so many challenges, absolute poverty (measured by the
national definition) decreased from 42 percent in 1995 to 25 percent in 2010 and
further to 23.8 percent in 2015 (MoF, 2015) — a reduction of at least one percentage
point on average every year over the last two decades. However, there are large
disparities in regional, caste/ethnicity, gender and geographical outcomes. Nepal's
human development has improved over the past decade accompanied by considerable
gender, social, and geographical or regional inequalities, despite which inequalities
among regions have begun narrowing down. Government of Nepal has introduced
fourth National Human Rights Action Plan (NHRAP) for 2070-2074 B.S. with aim
to identify steps to improve its respect, promotion, protection and fulfillment of
human rights in a strategic and systematic way.

3.1 Promoting Inclusive Development and Addressing Vulnerability

Nepal's development achievements suffer from exclusion and vulnerability.
Disparities in development outcomes across gender, social groups and geographical
regions have been reflected in political uprisings and grievances against the state.

3.2 Graduating from LDC Status

Nepal is one of the 48 least developed countries of which 13 are in Asia*'. Since the
beginning, Nepal has been advocating for the causes of LDCs and has been actively
engaged in global policy dialogues. This engagement was more pronounced when

20. http://www.nhrcnepal.org/nhrc_new/doc/newsletter/NHRC Nepal eNewsletter Octover No-

vember 2015.pdf
21. The country was, for the first time, included in the LDC category as one of the 25 LDC countries

in 1971, which expanded to 48 countries in 2014.
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Nepal was chair of the LDC group in 2010. The country has geared its development
efforts towards graduating from LDC status by 2022.

3.3 Achieving the MDGs and Continuing Unfinished MDG Agendas

Nepal was one of 189 signatory countries to the Millennium Declaration, which
vowed global freedom, equality, tolerance, and solidarity. With the development of
the MDGs based on the declaration, Nepal was one of the early countries to pre- pare
an MDG national report and to mainstream the MDGs into the government's periodic
plans and national budgets. While implementation of the MDGs has significantly
improved Nepal's social and environmental indicators, other issues such as human
rights, access to justice, inequalities, social inclusion, infrastructure and sustainable
development, which were not explicitly addressed in the MDGs, are now being
addressed by the SDGs.

3.4 Impact of the Sustainable Development Goals (SDGs)

Sustainable Development Goals (SDGs) could serve as useful framework for the
consolidation of human rights and democracy and contribute towards building human
rights culture. Generally; SDGs could be useful to achieve major outcomes including
ratification of additional international standards and more effective incorporation of
these standards in domestic law and practice. Similarly, there could be strong linkage
of SDGs and the NHRAP which could play instrumental role towards a stronger
administration of justice, improved rule of law, strengthened independence of the
judiciary and improved practices on the part of security authorities. Moreover, it
could be useful tool in creating better awareness and implementation of economic,
social and cultural rights, leading to an improved quality of life, particularly for
vulnerable groups.

4. Role of the National Human Rights Institutions(NHRIs)

NHRIs play unique bridging roles—between international and national spheres;
between different government institutions; between government and civil society;
and across rights. This role is particularly important in the context of the ambitious
and wide-ranging post-2015 sustainable development agenda. Collaboration between
a variety of actors and sectors (different branches and departments of government;
civil society; donors and development partners; UN agencies and mechanisms) will

be absolutely essential for the goals' effective and equitable implementation.
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Under the Paris Principles??, NHRIs should be mandated to perform a broad range
of functions. These can be generally categorized as: research and advice; education
and promotion; monitoring; investigating; conciliating and providing remedies;
cooperating with other national and international organizations; and interacting with
the judiciary.

As independent institutions of accountability; NHRIs are mandated to ensure
international commitments are upheld domestically?®. Under international human
rights law, and under the 2030 Agenda for Sustainable Development, data for all targets
needs to be collected and disaggregated by the prohibited grounds of discrimination
under international human rights law, including the respect, protection and promotion
of human rights and fundamental freedoms for all, without distinction of any kind as
to race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth, disability or other status. Obligations regarding international
assistance and cooperation also apply to all Goals. Key role of the NHRIs has been
highlighted as follows:

4.1 Promoting Human Rights in National Implementation Plans

While the agenda is universal, certain targets, benchmarks and indicators will need
to be ‘tailored' or further developed at the national level to reflect different national
contexts. NHRIs' bridging role, as described above, uniquely positions them to
ensure the tailoring process upholds the principles of inclusion, participation and
nondiscrimination.

Educating rights-holders, civil society groups, relevant ministries, parliamentarians,
national statistical offices and other stakeholders about the human rights dimensions
of the SDGs is an important first step for this. It is a function that falls squarely
within the mandate of NHRIs, many of whom undertake outreach work to enable
marginalized communities to understand and claim their rights.

NHRIs can also promote nationally-tailored targets, benchmarks and indicators that
are aligned with human rights obligations, as well as setting out principles and

22 The Paris Principles Related to the Status of National Institutions for the Promotion and Protection
of Human Rights, which wete adopted by the UN General Assembly in 1993 (GA Res. 48/134),
establish normative standards on the role, composition, status and functions of NHRIs.

23 Broadly defined as quasi- governmental, administrative institutions (neither judicial nor law making),
NHRIs have an ongoing advisory authority in respect of human rights. See A. Corkery and D. Wilson

(2014), ‘Building Bridges: national human rights institutions and e, social and cultural rights', in Riedel et
al (eds.) Economic, Social and Cultural Rights in International Law: contemporary issunes and challenges.
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criteria for tailoring, informed by human rights considerations*. In this regard,
NHRIs can draw on a wealth of experience in building the capacity of government
bodies to apply a human rights-based approach to development and in engaging in
consultative processes for priority-setting, policy-making, planning and budgeting in
a variety of sectors—both locally and nationally.

4.2 Advising Governments on Human Rights Implementation

By assessing how laws, policies, administrative practices and budgets impact on
civil, political, economic, social and cultural rights, NHRIs provide valuable advice
to governments on how to contextualize and operationalize human rights norms.
This function will be essential for ensuring that human rights considerations are not
neglected in the post-2015 context. For instance, NHRIs could conduct human rights
impact assessments of specific policies and programmes proposed or put in place to
implement the goals.

Achieving the SDGs will require unprecedented financial resources; while official
development assistance (ODA) will remain essential for some countries, fairer and
more effective domestic resource mobilization has been widely accepted as a crucial
means of financing the goals®. For this reason, assessing whether these resources
are being raised and used in human rights-compliant ways will be critical. Building
up NHRIs' expertise in evaluating whether public budgets (e.g. spending on health
or education) reflect the obligation to dedicate maximum available resources to
economic, social and cultural rights could assist governments in advancing more
equitable financing for sustainable development.

4.3 Monitoring and Ensuring Government Accountability

Once implementation gets underway, ensuring that all states are accountable for their
SDG commitments will be essential in achieving equitable, effective and rights-
compliant progress towards the goals. NHRIs' experience in monitoring human
rights is directly applicable to tracking sustainable development successes and
setbacks, and they can therefore make a unique contribution as part of the multi-
layered accountability architecture currently being conceptualized for the SDGs.

There is broad agreement that establishing robust and inclusive national-level review
processes to monitor SDG progress will be of primary importance. Many governments

24. CESR and OHCHR (2013), Who Will Be Accountable,? Human Rights and the Post-2015 Develop-
ment Agenda, at pp. 69-70 available at: http://www.cest.org/article.phprid=1482

25. CESR and Christian Aid (2014), A Post-2015 Fiscal Revolution: Human Rights Policy Brief. Avail-
able at: http://www.cest.org/downloads/fiscal.revolution.pdf
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are already starting to consider the form and function of these mechanisms. NHRIs
therefore have an important opportunity to advocate for and advise on national
mechanisms that are truly participatory and capable of strengthening meaningful
accountability between the State and its people. Once the national monitoring and
review process gets underway, NHRIs should have an officially recognized role.
The exact model of NHRI engagement will vary, but could include, for example:
taking responsibility for monitoring a sub-set of the goals/targets; taking part in
multi-stakeholder monitoring mechanisms; or submitting independent assessments
to parliamentary reviews. Several options for monitoring

SDG implementation at the regional and global level are being explored which
could also benefit from NHRI involvement, including reviews at the UN regional
commissions, peer-review mechanisms, and thematic bodies focusing on particular
goals.

NHRIs can leverage their experience of rights monitoring to positively influence
the design and performance of mechanisms for monitoring SDG implementation
in a number of ways. First, in many countries NHRIs have increased demand for
the collection of relevant statistics from government departments and in some cases
even collaborated directly with national statistical offices. Second, NHRIs provide an
independent source of information and a distinctive lens to analyse that information,
which can be used to evaluate whether efforts to achieve the SDGs are respecting,
protecting and fulfilling human rights - and in tracking the implementation of previous
recommendations of any monitoring mechanism. Third, as discussed above, their
convening role supports affected communities to share their experiences and express
their views, vital perspectives in monitoring the extent to which SDG progress is
equitable and rights-compliant.

4.4 . Uncovering Patterns of Inequality and Discrimination

The core mantra of the post-2015 agenda is to “leave no one behind". Human
rights standards on equality and non-discrimination provide a detailed normative
framework for making this rhetoric more of a reality. By virtue of their broad mandate,
many NHRIs are well-placed to look into systemic or structural problems with
regard to inequality and discrimination—e.g. on the basis of disability, age, gender
and ethnicity—and indeed have long experience in doing so. Different functions,
in particular their reporting function, can be used to bring to light disadvantages
and persistent inequalities faced by particular groups, including in remote settings.
Highlighting uneven progress on the SDGs, which may be hidden when looking
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at national averages, will be an immensely valuable contribution to realizing the
ambition of the goals.

4.5 . Securing Redress for victims of Human Rights Violations

Many NHRIs have quasi-judicial mandates to receive complaints or initiate
investigations, meaning they can play a crucial role in ensuring accountability and
access to justice, including for people and communities whose rights are violated
by development-related activity. NHRIs have conducted investigations, national
inquiries, and audits into a broad range of alleged human rights violations, including
on the causes of disease outbreaks; serious breakdowns in service delivery; abuses
of land rights of indigenous people; and mismanagement in procurement affecting
public services and rights fulfilment.

Exercising their quasi-judicial mandate in the post-2015 context will be important to
ensure that the rush to meet the SDGs does not lead to actions which may threaten
or violate individual rights. An increasing number of NHRIs are focusing on the role
of the private sector in relation to human rights, applying the UN Guiding Principles
on Business and Human Rights in this context?®.8 This work, and NHRIs' ability
to receive complaints concerning business-related abuses, is important in light of
the increasingly privileged role accorded to the private sector in the international
development agenda.

4.6. Promotion and Protection of Human Rights

Number of NHRIs have been playing very crucial role for the promotion and protection
of human rights as per the mandate provided by enable legislation. For instance,
NHRC-Nepal has significant role for the promotion of human rights provided by
the Constitution of Nepal and relevant legislation. The 10" Plan had included the
goal integrated of national programmes with poverty alleviation to ensure human
rights in Nepal as per the international human rights treaties to which Nepal is a
party. Trimester Interim Plan had also incorporated separate policy related with the
protection and promotion of human rights such as domestication of international
human rights treaties, developing human rights culture, drafting and implementation
of National Human Rights Action Plan, integration of Millennium Development
Goals with sectorial plans such as education, health, women empowerment, human

26. The Danish Institute for Human Rights and the International Coordinating Committee for the
Protection and Promotion of Human Rights (2013), Business and Human Rights: A Guidebook
for National Human Rights Institutions. http://www.humanrights.dk/publications/businessand-hu-
man-rights
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trafficking, protection and development of children, person with disability, gender
violence. NHRC Nepal has important role in the promotion and protection of
human rights aspects reflected in the national constitution, development plan and
programmes respectively.

4.7 Monitoring of the SDGs

Human rights monitoring is one of the core role of the NHRIs. NHRIs have unique
role of monitoring national policies with human rights implication. Therefore,
NHRC has significant role for monitoring of implementation of the SDGs through
an action plan in the same way as any other government programme. Some NHRIs
have been closely monitoring human rights action plan of the respective countries.
For instance, the NHRC-Nepal has been monitoring the National Human Rights
Action plan (NHRAP) with unique role for the protection, promotion and effective
enforcement of human rights. NHRIs can monitor the planning and implementation
of the action plans to achieve SDGs to ensure whether the plan has clear objectives,
strategies, programmes of implementation, resource provisions and mechanisms for
evaluation. One of the main concerns of a national plan is to move human rights
activity from the realm of idealism and rhetoric into the realm of practice and
routine. The Government of Nepal has already established a National Human Rights
Action Plan Implementation and Monitoring Committee led by the Chief Secretary
comprising relevant Secretaries of the focal ministries including Secretary of the
National Human Rights Commission of Nepal. The NHRC may monitor and provide
necessary advice to government agencies and civil society to have constructive
engagement in the implementation of the action plan under SDGs and the NHRAP
respectively. Furthermore, NHRC should be vigilant as the SDGs shouldn't become
mere wish list in the absence of effective enforcement and high political willingness
to implement the human rights obligation to ‘respect, protect and fulfill' enshrined in
the Bill of Rights and core human rights treaties ratified by Nepal.

4.8 Capacity Building

The formulation of the Action Plan should be in line with the national development
plan of the government with the critical engagement of state agencies, NHRIs and
civil society organizations. The NHRIs can contribute in capacity building and work

with government agencies, civil society organizations and media.
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4.9 Collaboration with National Institutions and Civil Society

NHRIs have unique role in promoting effective collaboration with other National
Institutions and civil society for the promotion and protection of human rights.
Some NHRIs are well-positioned in the collaborative mandate from their respective
enabling legislations. For instance, there are number of national institutions in the
Constitution of Nepal to deal with thematic areas of human rights in Nepal including
the National Human Rights Commission, National Women's Commission and
National Dalit Commission. Similarly, the law enforcement official such as Police,
Army and Armed Police have established ‘human rights cell' to deal with the human
rights issues of these respective mechanism. However, there is no institutional
mechanism and linkage to address the human rights issue from holistic manner.
Therefore, NHRIs can play significant role in order to foster cooperation and
collaboration with National Institutions for the effective implementation of SDGs
Agenda from human rights perspectives and thereby contribute to avoid functional
duplication and overlapping in the activities of these institutions.

5. Conclusion

Despite the appreciated vibrancy of civil society activists and ratification of large
number of human rights treaties including core conventions by different countries,
evidence based human rights advocacy has yet to be developed in most of the
countries. In one hand, there is gap between the academia and human rights activists
in bridging the gap. On the other hand, there is no strong political willingness to
entertain expert advice while making decisions related to human rights. As result,
the entire policy advocacy on human rights is patchy without designed for impact.
In other words, ‘project based human rights advocacy' has been more popular than
‘mission based human rights movement'. In this context, NHRIs can play significant
role for the advocacy of human rights aspects of the SDGs.

The experiences and lessons learnt during the implementation of MDGs from
some countries including Nepal suggests that capacity and key critical concerns
influence on a particular plan's effectiveness which includes the level of political
support as well as transparent and participatory planning. The Addis Ababa
Agenda for Action, adopted at the Third International Conference on Financing for
Development in Addis Ababa in July 2015, provides the basis for a revitalized global
partnership for sustainable development. The latter document outlines the resources
- financial and other - and the partnerships, needed to achieve the SDGs. Similarly,
comprehensiveness of the baseline human rights study underlying the plan and
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it's realistic prioritization and action-oriented planning with clear success criteria
and strong participatory mechanisms for monitoring and evaluation determines the
success of the action plan. In addition to this the success of the policy also depends
on whether such policies have been formulated with clear linkage with national
development frameworks including foreign aid and international cooperation such
as the national development plans of the United Nations Development Programme
(UNDP) and the Poverty Reduction Strategy Papers of the International Monetary
Fund (IMF) or the World Bank .

Genuine implementation of the SDGs from human rights perspectives require,among
other things, attitudinal change, education and training, a sound and independent
legal and judicial system and a commitment to the rule of law. They also require the
resources and political will to put in place policies and programmes that deliver basic
services in areas such as health, education, housing and social welfare, particularly
to vulnerable groups. Monitoring should focus on the progressive reduction of
inequalities over time at the local, national, regional and global levels, and linkages
with the international human rights mechanisms should be strengthened.

Despite achieving progress in political change after the success of popular movement
and end of the more than a decade long internal armed conflict, the major human
rights issues such as combating impunity?’, ensuring transitional justice, rule of law
and social inclusion have remained unaddressed. SDGs and the subsequent action
plan for Nepal shouldn't merely serve as cosmetic document of the government
as showcase to international community in the form of reference tools of log frame
matrix followed by set proxy indicators and assumed progress report without visible
change on the situation of human rights. Therefore, human rights policy advocacy
should include major political parties, civil society, rights activists for the effective
human rights policy interventions .The collective and collaborative strategy among
the key stakeholders including the government agencies, civil society, international
community, national institutions is necessary for policy intervention towards grand
success of achieving ambitious targets under the SDGs. National Human Rights
Institutions (NHRIs) should engage key stakeholders engaged with policy advocacy
with aim of achieving sustainable impact through long-term engagement based on
building effective partnerships and coalitions.

27. Press Release by UN OHCHR-Nepal dated 16 February 2009, available at: http://nepal.ohchr.
org/en/resources/Documents/English/press releases/Year%202009/Feb%202009/2009 02
16,%20maina_%?20impunity.pdf.
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AT (TFEETe aATa, =TT T AGHarTars r=id 17 THHT g G0 &P
GRAT T GIAF THLET GGHHUBIAIT 1 & | TGITHT 20X 7 GI BT 9 G
R0%3 AT YUF FIRA FFF FHHAT I AT ATHRHB Toage T AT |
FGH Sk dqqd® a9l GTH #1477 HT T TFHIT AT FLFRHE FoASHT
BT | A TSHAUBAT ~TTAT FFHFAFT TATEEH THIAHT HeATSHET T
I FUETT T G g |

YT T TSAT AAAH WA BT GARFN IF AABETHT TIH B | AGHR
TSHHAUEA AT FAd AR [G9FHT FATT HAFEEHT ATANE ST HUHT
B | AL YTHT T 2009 HT GH9IT I qIT HATHATT AT (Peruvian Truth
and Reconciliation Commission), HREHMAT STFAT 9 R00% HT AT AN (Equity
and Reconciliation Commission (IER) FTHHT, f=eiMT Chilean National Commission
on Truth and Reconciliation g TITI=T HUPT THATRE T | I JYTTHT
FIE Frgehl HHHT IUAT TIRUHT Afhemdl ardiged (<gfdq Aqrasiiaes T4, Afh
JYAT 9T F1F A ATTHRb! TR JeAgad qaT AAaaiasged! TITed TUhTel
T FIHT G Afhe®dl JCAT S T qTA(Geh T TTqHE T34, 4l
"edTare difed Afthdle IR=FIT Y&TH T GRS Faedl T q97 Fil
FHTIAT FAT AThelTs HIAAT BRATEID! AN AR T IJ¢edqol AALHEd qi=
I A9 ARUHT ATcherl SAGIT ATARTH] TS AUHT T | TH ATIRTRT TS
AUATEg ATANTHT AT ATAYAF I HIATAT Fad, STAh ST g AHbHl T
AR FraagqHd ATl GHIAg A (A qUsl ST FRTH drasi qi
AN T AATTHT ATFI T HI FHTET THHT ANT AEeTF I AR D
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g Afed ATaYTF I FTAAT TAT FEATTT GAHT G¥hTd I GRFRATS (675 |
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ITSIHT fafa= PR a1 3738 &7ar | T 73! THIHT AT ATTHRH! ATTH
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ST AEEAYUH] TIHAT ASHAUGAME ATTATs (@ Tihes | ATaA] 9
FHUHTATT ITIATS =TT T SR AVEIHR] TEIIpl &TAT T feae Afehea |

Hfth J9AT 9 FE TR JFd ATTRRHI Jeagdd I AThEl Ad-AdTeh]
EHTEGH Ueh TR FGT &1 | AReATg J9aT I 9y ¥ cATehiawgel WeTardr
F1I &1 | AT AfTFRE fauaqe ST T Afh qudT aT Frdrs fate
A ATHRIF] FIAAT FXaAER (g T a1 A 1 (A0g T AT HA
FHTOT T qTIc 967 ASASI (AT T FIAAT SFALAT THT TE7, | ST
YT AT BT Tl SATTH BT FEVN T A=ARIET HeTATedel HeTs Ui TeroTe]
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TATAHT 04 R ARG 053 ATAGFH TUHI U Frgells AT T HAFHT &0
T FIH T ILAA AHTATT AU ARPR I AT I ITET (FATAETED)
ST R0%3 T (R ¥ AT IFIT faq oTfed TERIATET THT K.Y AT T
FEH AT AT ATFRH] TR IJeagad 9 qa7 AHaAaegeh! AaTgH
AT Alchawdl AHT Tcd A= T T FHSTHT HATHATIR] aTaraRar (o
T AT FEAfqare TR ATARTRT TSA T FRT Jocd@  STTHT, T
AATART A=ACH GTATT, 053 Bl IIRT 33 AT S Grgebl HHAT JIT TR
e qoT SHEedrs Ted I TRISH 31 Ioid B | faeqa e qehiar
T OISR AARH AfGeTd, 053 HB HH T AEAATATS ATCHATT T FE F5H!
FHAT ATk JIAT UTT BT AT FAGA T aA(ged T TAqHE AT,
T TeArare difed Afhdre qR=raTa YaTd T GRUROh! Haedl T4 qd1 <l
FIIHT FAT AThdAls HIAAT FRATEIHT AT [AHRTRET T Ieedqel AT e
Ah®! I, I =T 91 HATHATT ATERT UA, 09 T AT 497E 5
T AT 5 R0\ AT HTH I8 T AALTIET 1= 4T JUAT ITRThT Ffchebl
BIAAT ATANTHT TST AUHT G | TEAA AGHT ASH AR AT =, Al
ST AT 1A GI=rd, 9l TR Sichebl e [ Heshel TSH T
ATART, AYTAHT ST ATH AT YIRURT SATheb! SFAT ATTRT T JIA FETEA
T ®H AT Far=d ASTATSATE U7 UNRTeH] Fchebl Fra AT Ffquriad Tei7
TTATHT [TTIHT FTATA STAHTT {67 T TR 3 |

YSHATMHTA =ATTH qR=

FERI AT AT HIHT AT AR FATSH, =1 3 HATHATIATs qi=ra T
T HHT Ueh qU7 B! IERAT T FAAPT AT TSHHITHTT =1 &1 |1 favraan
HUHT SATTE AT ATTHR IeAgahl TR TH TIT ITAR J&TF T ATAT=IT
Tt fafq=T TaTerdl T TRIAITAC FUTTEThT ATFTIR] TTHAT T HUIHTATT
TS fee Al | TSR HRTATT =TT TA=EHT ISRl AT, T ATAN,
qiRqRTeRT FTAHT T fafTeT fopfaaesT TRImTa quRE FEE TEs 1<

1 Annan, K., UN Secretary-General (2004), The Rule of Law in Conflict and Post-Conflict Societ-
ies, NY: United Nations. http://www.ipu.org/splz-e/unga07/law.pdf “the full set of processes and
mechanisms associated with a society's attempts to come to terms with a legacy of large-scale past
abuse, in order to secure accountability, serve justice and achieve reconciliation"

2 Transitional justice consists of judicial and non-judicial measures implemented in order to re-
dress legacies of human rights abuses. Such measures nclude criminal prosecutions, truth
commissions, reparations programs, and various kinds of institutional reforms"
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A ATTH FHIAH! ASTANAE TRATTR AALATATE 3RS Tgehl AFLAT ATl
[ARSHLTATR Sraeal AR GYHTHT a1 XA gegare TFUHHT Al ATEITR] A
Vg AThdl=eh FRIHT JaAT XU G JATHT WUl THH, AT T AATATIh!
IRUTHEET FUH YIETdls TR 9 GhHAMEE ATdH G5 HaRd 57 |
ferTaaT qUaT AFE AfTFRPT JASHT ¥ TATIIGHT =TI T TAMIEF 59 G
T T, T JeAGaTH] Jolid IAME&dTs AAThel adTs qUSaardl eafq
AT T ASHAUBAA ATTH] THE EH &7 |

difeq aaftheears IRIIUH aedT TR IAIewd! Yrerars AREaHRT HH RIS 9i
TSHHAUECATT TR HH T AT &7, | [aTqbT Frgel (i1 TXehl ATl feehal
¥ foarears e ¢ GEISTHT AATHETIHT ATArERT fasEr RIS ¥ At
TSIHT I FXAT HA ARRMATE I FRT FHARET T 9 GG AT
TR Heaqo 7 ¥ faUaeqel &7 fageg | A7 T Frag®are AT BT
oA, AThd= qAT Miwadls a3 adTs &l Hde® 9 aid SR HUHe
TR LT T T WH TS | TIA ALHABA ATgeTs b (979 AT
gad forfawer =masr ®uaT AfaE FIeAa MiRIathel TERHET THIH]
T 9T T JUTIEESH FAE FEIH TIHAT AR ATEE =TS [d2ws |
ALHAHTA AT i ITTe® Wl 7o I°

ASHHATEA ATTHT FFhIAH] HeATaed THYATAT HeATgHd T I0HITH
STAR T FRIHT (g, A ARTT AAAT T ATTASE, A A=
(Truth Seeing), &:Iﬁ‘?lﬁrf (Reparation), H¥IRTd YIR (Institutional reforms), TI&TIT
(Vetting) @RI fAiae TEEEH] TRUEG [G9R THIT g7 | FrgehIeTAl TeTa

HITATT HTAAIEGHT T AT ATTFR IeASHAR TFARY HIREE A, Al Hee
TR Afad, GfeaA T qRaT T ATCHIFATAS] 9Td Iqalad TRIGH, TeATacdleh]

3 https://en.wikipedia.org/wiki/Transitional_justice Ruar fafa 2003 qre™ 3%
e  Halting ongoing human rights abuses;

e Investigating past crimes;

e  Identifying those responsible for human rights violations;

e Imposing sanctions on those responsible (where it can);

e  Providing reparations to victims;

e  Preventing future abuses;

e  Security Sector Reform;

e  Preserving and enhancing peace; and

e  Fostering individual and national reconciliation.
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T ATAE I, AN HATHATIR] ATATERTT FATGH T HBTAAT TSART TALITIAT
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AT I FTART TIEATIT

ISAET (ATH TEHT ATIRRT a1 ST THE a1 IASTBT ATIRRT a1 AT HEANT
JeAET AT AYGAT TEHIT AT TATHITHT TR SoIMAILIT THRTS T, I+, ATEXT
T AT AT F AUAHT AIATS AT AT T, TGS AT T HRT
TFPR T, SOT YIRS ATch Fal @ A 1 AHS g T A&l SAfchells
FIAAT GREAVETE ATaeh TRUH §rg AT qATed 0T GRUH Afhara=dl dqh
AT ETTUTTHT TR TRUHT 14 TG0 § TAqdd JIdT Aol TSI F]
ATIRIRI AT AT TEATd, TEANT a1 FTRTHT HH 9 Afh a1 THed TH1S I,
I, FTEXW T AT I F AGH YA SIS afsad I, WA=AdTae
A= TRl FT TehRY I, A9l TS Afch Fal & Tl BT AHIS B T
AT SATHATE FTAAT ALEATETE Ao MU grg THT Feqeeh SqaT TTHT e
AR TREAETAT Fraeiead HeTHi=eraT GfeaTaT MRTH o ¢

TIH AT Tl 30 fedm@R 008 W1 9N ool SudmEe 99
ATRATE ARET TG AT HeTafeael T JegRT Afthdlls STasied]
TN RIS HITH JATH T AN AT TS (rArArad araea diebel & -

o FHIAE UM FeroT&il Il ARTET ¥ T qHATHT FRI1E,
o TESEI YUATH FAAE HIAGRT BIEHT FIX HAF T FUEHA

v FEUIEd q9T HUF FHEd AL THIS eI FTATAT, FATA dTEIH THATT AT
I HE AT BT U AIeATeR AUSHIEHd fa%g JuTd IR, TUTa-AT adr
AfAIRYEH FATET [Heavar, FSHTSEAHT THT 0%%, A3 &, I 105%

v Declaration on the Protection of allPersons from EnforcedDisappearance Adopted by General
Assembly resolution 47/133 of 18 December 1992 http://www.ohchr.org/EN/Professionallnter-
est/Pages/EnforcedDisappearance.aspx

& International Convention for the Protection of All Persons from Enforced Disappearance, 2006,
Article 2, http://www.ohchr.org/EN/HRBodies/CED/Pages/ConventionCED.aspx, For the purpos-
es of this Convention, “enforced disappearance" is considered to be the arrest, detention, abduc-
tion or any other form of deprivation of liberty by agents of the State or by persons or groups of
persons acting with the authorization, support or acquiescence of the State, followed by a refusal to
acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the disap-

peared person, which place such a person outside the protection of the law. T weTated g R0q0
2fg FTATEITAT ATTHT &1 | AT BTAGFH THBT G&7 F Febebl I |
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TR FHSERTHT IHTIH,

o STESTEI gl Hifedewars THIEHRI ITARE! ATTFR TATHT T,

o SIS AR ARIT AU T TFAT [AOTeT G qrare=ra

> )

o ISIHAI, ATE T UIMSdeH ATH~eeeh YYEUhl Fa<dl T |

0 “

TRl JHAfAd FAAATAR S “Afh TAT I F1I” T S@TIHT FH B

c

TR, -

>

(1) PEALAEINTA THTI TH, ATGATT TE(bebrd T a1 BT BrA=a= T
ATETaRT TR afch a1 FRETHHU ThTS e, [EXTAaHT TGP a1 I+ FA
fepferer framor fausr safhars |eT &q sfgerawe Iuredd TRSH, Hel
& ATTFRIEHE TAAT BAATHINTH AT TRIST I Aafd A qUdieg 9i
THRATATATS HEHTE T AlGH AT [TelTs Fel, FAU T Fd AALITHT ARGTH G

() T Frgehl FEAT F SIS AT TSNS AT AFSST THEH! ATHATE Fl
qf =AfeheTs T5hTS a1 S9N T a7 FeATHT a1 A= F feprawe = fag
feterr Safther aedrene afs=a 1 |

fafe e HT AT TIRUHT Safthes®! FHT ST T A braes

FITEH gl HHAT JIAT UTRUehT ATheechl GEI-IAT @IS T I e b
ATRT TR HAURTA AT TAIAIART [T HATT TABEEH ATANEE TS
AUH B |I© T AANEEHD TRIAH AT el AANEEA SeldTHliTH
o FUT YIRTRT AThep! AT, I (Meq0 a7 HATHATT AT TH, 09 H1 THT (D)

= I ANIES 8T FHIeTH ELN ERE - https://en.wikipedia.org/wiki/List_of truth and

>

reconciliation_commissions

»  Argentina-National Commission on the Disappearance of Persons
»  Bolivia- The National Commission of Inquiry into Disappearances
»  Brazil- National Truth Commission
>

Canada-The Indian Residential Schools Truth and Reconciliation Commission
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Chad-Commission of Inquiry into Crimes and Misappropriations committed by former president Hissene Habre
Colombia-The National Commission for Reparation and Reconciliation

Chile-The National Truth and Reconciliation Commission

Czech Republic-The Office for the Documentation and the Investigation of the Crimes of Communism
Ecuador-The Truth Commission

El Salvador- Commission on the Truth for El Salvador

Fiji-Reconciliation and Unity Commission.

Germany-Commission of inquiry into crimes of the SED in East Germany

Ghana-National Reconciliation Commission.

Guatemala-Historical Clarification Commission

Haiti-The Haitian National Truth and Justice Commission.

Kenya-The Truth, Justice and Reconciliation Commission of Kenya.

Liberia-Truth and Reconciliation Commission.

Mauritius-The Truth and Justice Commission

Morocco-Equity and Reconciliation Commission (IER).

Nepal-Truth and Reconciliation Commission (Nepal) Commission on Investigation of Disappeared Persons
Nigeria-A Human Rights Violations Investigation Commission

Panama-The Panama Truth Commission

Paraguay-Truth and Justice Commission

Peru -Truth and Reconciliation Commission

Poland-Institute of National Remembrance.

Philippines- Philippines Truth Commission

Rwanda- International Commission of Investigation on Human Rights Violations in Rwanda since October 1, 1990
Sierra Leone-Sierra Leone Truth and Reconciliation Commission

Solomon Islands-Truth and Reconciliation Commission (Solomon Islands),

South Africa- Truth and Reconciliation Commission

Korea-Presidential Truth Commission on Suspicious Deaths in the Republic of Korea

Sri Lanka-Lessons Learnt and Reconciliation Commission.

Timor-Commission for Reception, Truth and Reconciliation in East Timor

Togo-Truth, Justice and Reconciliation Commission

Uganda Commission of Inquiry into Violations of Human Rights

Ukrainian National Remembrance Institute

Peace Commission (Uruguay)A Commission of Truth and Reconciliation (Yugoslavia) was created by the presi-

dent in 1999 but did not complete its report
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TEAT I 009 AT YRIT T qAT HAWATT AT-RT (Peruvian Truth and
Reconciliation Commission) & HUHT (937 | I ATANTATe d9 1850 M@ I
R000 ¥HH Communist Party of Peru (Shining Path), Movimiento Revolucionario
Tapac Amaru (MRTA) T TETI ASAATE TUHT AT ATTRR SIEECEEIRCEOICT
qRANTE® T faael FRE qde® [eev T qifedqdrs 9iRaeer J&T T+ Tr=aHr
JEATE (T T, ATTSTHT TAT TeAT AR A1GH T GIRaR JUTIews [hTieeT
T AT FHAGTEE TG MRS AT | T AANH R AT Ah T T
qAdeTe JREUHT (AT | ATFRTHT HLe 99000 HITTHHT WATZE® Yl HTHT (4T |

T AT TSI GIATgH! FRHHEETHT q=dTel Teehl T |6

TG ATANTA HA cUUs TAT J9AT qIRUh] SATcheedl e Tl (997 | I9
ATEEATS [G3UHI TRTER & TR e SUAed TRIGA [qhIEeT TRTHT (AT
90,000 IHH ToR) fadl | ageEr @Y fEarer qifed wuaEEarg difde T
HATIATA TALATIATHT (AR STATEF TIAT TATGUHT FIRUTA ATHEAT GITCHT
farsra T Sroa=e T, qifedewd ardanadaaadl AT RIEATHT qgereHdeH!
faeTieer Teept forlr | a=geRt T a9 ATARTS AR fawwr gwTeer S 9o ¥
fereqa afe= ArsTATRT g&ATa TRl oAt -

o f=@™ &e®wd THHT oA

o fadrewe! fagamur, gfe=me T qivarars fhdl (SO SHIe®d! Aqfd ¥
TRFRTATEAR SEEERR T T |

o N g uRfefd fastr ¥ faeewar grdE
o Gifeqe sMFrdesars T o1 IaTH

® I(gd dIl HglUdlex™
o difedewdrs M T T qAEATIATER! IFRATHT THEIEEST Ufderas
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Women on Move for Foreign Employment in Nepal:
An Emerging Concern for Protection and Promotion
of Migrants' Rights

-Govind Subedi

Abstract

“The number of female foreign labor migrants accounted for 130,333 during
the 7 years period (from FY 2008/09 to FY 2014/15). It is estimated that on the
average 1,600 men and women every day go to foreign country for employment and
remittance from the foreign employment is estimated to be around 30 percent of the
total Gross Domestic Product of Nepal. In the early of 2010s, several International
Human Rights Bodies raised the issues of Women Migrants Workers (WMWs) of
Nepal. The number of female absentees reached to more than 237 hundred thousand
in 2011 from merely about 75,000 in 1981 — an increase by three folds during the last
four decades. In 2012, the Government introduced a 30-year age bar to a woman for
domestic work in Gulf countries. While this provision was aimed for the protection
of women from difterent types of exploitation like long-working hours, gender based
violence, physical abuse and exploitation and economic exploitation, this policy has

been widely criticized as it violates the principle of equality for males and females.

An increasingly large number of women have come out from home in Nepal,
especially after the turn of 21% century. Now, they can be found working in different
formal and informal economy. Women movement for foreign employment is
also very considerable. It is estimated that on the average 1,600 men and women
every day go to foreign country for employment and remittance from the foreign
employment is estimated to be around 30 percent of the total Gross Domestic Product
of Nepal. Foreign employment has become an integral part of development of Nepal.
It has contributed to the reduction of poverty levels, increase in the employment
opportunities of the growing number of Nepalese youth especially born out of

demographic dividend, and mobilization of a chunk of money in both rural and
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urban areas for increased living standards of Nepalese people. On the other hand, it

has also brought adversaries in societies such as violence against women.
Conceptualization of the Problem

There has been often overlapping in understanding of migration, migrant smuggling
and trafficking. They appear to be the same but they are not so. Migration is a
voluntary movement of a person from one place to another. Smuggling of migrants is
the ‘procurement, in order to obtain, directly or indirectly, a financial or other material
benefits, of the illegal entry of a person into a State Party of which the person is not
a national or a permanent resident'’. On the other hand, trafficking is a movement of
people by deception or coercion for the purpose of exploitation. ‘Trafficking shall
mean the recruitment, transportation, transfer, harboring, or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of position of vulnerability, or of the giving or
receiving of payments or benefits to achieve the consent of a person having control
over another person, for the purpose of exploitation. Exploitation shall include,
at a minimum, the exploitation of prostitution of others or other forms of sexual
exploitation, forced labor or services, slavery or practices similar to slavery, servitude
or the removal of organs' (Article, 3a of UN Trafficking Protocol 2000). Thus, it can
be said that all acts of trafficking involve migration but not all acts of trafficking are
migration. If migration is not accompanied by coercion or deception and does not
result in forced labor or slavery like conditions, it is not trafficking although many
people migrate voluntarily but end up being trafficked. Migration with consent does

not mean trafficked with consent.

In the early of 2010s, several International Human Rights Bodies raised the
issues of Women Migrants Workers (WMWs) of Nepal. The UN Committee on
the Elimination of Discrimination against Women (CEDAW) 2011 calls for the
Government of Nepal to effectively implement its Article 6. It mainly urges to
investigate the causes of women's migration to protect them from exploitation and
violence. The Committee on the Rights of the Child (2012) urges the Government

to adopt policies related to prevention of trafficking in persons, prosecution of

1. Article 3 (a) of Protocol Against Smuggling of Migrants by Land, Sea and Air Supplementing the
United Nations Convention against Transnational Organized Crime 2000.
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traffickers, and providing necessary measures for adequate protection of the trafficked
survivors. The Committee on International Covenant on Civil and Political Rights
(CCPR) in its Concluding observations (The second periodic report of Nepal, April
2014) expressed its concerns about the lack of effective implementation of Human
Trafficking and Transportation (Control) Act 2007. The Committee on Economic,
Social and Cultural Rights (ESC) (December 2014) recommends that Nepal shall
provide adequate information to WMWs and continue to sign bilateral agreements

to the major destination countries.

In this context, utilizing the secondary sources of data, the article attempts to locate
the women's migration for foreign employment in the wide context of globalization
of Nepalese labor force. The article critically analyzes the levels and trends, patterns,
processes of migration, working condition at the destination countries and violence
experienced by the women migrant workers, especially of domestic workers. There
are two major sources to measure the magnitude of international migration of

Nepalese people:
*  The Population Census — information on absent population

*  The Official Record of Foreign Employment Department, Ministry of Labor
and Employment — information on the documented foreign labor migrants

except of India.
Magnitude of International Migration of Females

The magnitude of international migration of females can be examined by looking
absent population collected by Population Censuses of Nepal (Table 1). In each
population census, the absent population is defined as the number of persons who
moved to abroad for any reasons at the time of enumeration. Each of the population
censuses since the firstonei.e. 1911 collected information about the absent population,
but gender disaggregated data was not produced until 1950s and in the census years
of 1961, 1971 and 1981. As reported by the population census of 1952/54, only

24,501 females were absentees in early 1950s.
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Table 1: Number of absent population over the population censuses of Nepal

Census % of Females Countries of destination
car Males Females femalesto  per 100 Indi o Outside o

Y the total males ndia 0 of India °
1952/54 173,619 24,501 124 14 -
1981 328,448 74,529 18.5 23 67290  90.3 7,239 9.7
1991 548,002 118,288 16.8 22 95164  80.5 23,124 19.5
2001 679,489 82,712 10.8 12 68550  82.9 14,162 17.1
2011 1,684,029 237,400 124 15 116362 49.0 121,038 51.0

Source: CBS, 2014.

The number of female absentees reached to more than 237 hundred thousand in 2011
from merely about 75,000 in 1981 — an increase by three folds during the last four
decades. There is fundamental difference of female absentees before and after 2001:
it was largely dependent migration before 2001 while it is labor migration after 2001.
Thus, historically, it appears that women have increasingly come out of the houses
and are looking employment in outside of the country.

Another important is that that both absolute numbers and proportion of female
absentees going outside of India has been increasing. In 1981, 90 percent female
absentee's destination country was India while this figure sharply declined to 49
percent in 2011. In other words, early 2010s, more than half of the female absentees
went abroad other than India. There are also noticeable number of international
migrants to European countries, United States of America and Canada and Pacific
Ocean Region countries. Among the female migrants, 20.5 percent moved to Middle
East, 8.4 percent to European countries, Asian and ASEAN countries, Canada and
Australia.

Data reveal that female migration is age-selective. Of the 237,400 female absentees
in 2011, nearly 70 percent were in the age range of 15-34 years, 15 percent were
under 15 years, 9 percent were in the age range of 35-54 years and there were only

4.5 percent female absentees aged 55 and above.
Magnitude of Documented Women Migrant Workers

Foreign labor migration beyond India has been rapid in Nepal when the Government
of Nepal entered into the new economic regime since early 1990s. Nepal has by
now opened up 108 countries for labor permit. Although foreign labor migration has
initiated from early 1990s, gender disaggregation data are available only from the
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Fiscal year (FY) 2008/09). During the 7-year (FY 2008/09-2014/15), 2.72 million
people migrated for foreign employment. Of them, 130,333 or 5 percent of the total
foreign labor migrants are females. Note that this figure only gives the picture about
the documented migrants and it does not capture the undocumented migrants like

migrants who bound via India and Bangladesh.

Table 2 Number of documented foreign labor migrants by sex and year, Nepal

) % of Odds ratios
Fiscal Male Female Total females to (reference year 2008/09)
year the total Males Females Total
2008/09 211,371 8,594 219,965 3.9 1.0 1.0 1.0
2009/10 284,038 10,056 294,094 34 1.3 1.2 1.3
2010/11 344,300 10,416 354,716 2.9 1.6 1.2 1.6
2011/12 361,707 22,958 384,665 6.0 1.7 2.7 1.7
2012/13 423,122 27,167 450,889 6.2 2.0 32 2.0
2013/14 490,517 29,121 519,638 5.6 2.3 34 24
2014/15 478,199 21,421 499,620 43 2.3 2.5 2.3
Total 2,593,254 130,333 2,723,587 4.8

Source: summarized from Ministry of Labor and Employment, 2015.

A number of factors are responsible for having low number of documented female
labor migrants compared to males in Nepal. Among them, structural barriers and
Government induced barriers are important ones. The former refers to the barriers
like patriarchal social structure, women's disadvantaged position in the family and
in the community, and their lack of exposure to the outer world due to low level of
education. The Government induced barrier here refers to the ban imposed by the
Government of Nepal on foreign employment from time to time (Box 1) — aiming
to ‘protect' women from violence and exploitation. The Foreign Employment Act
1985 made some restrictions on women's foreign employment as it made it essential
to take the consent of guardians. In 1998, with the Second Amendment of Foreign
Employment Act 1985, women's employment to Gulf countries was completely
restricted. In 2003, the Government opened in formal sector while the restriction for

domestic work remained till 2010.
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Box 1. Restriction on mobility of female labor migrant workers in Nepal

Time frame Nature of restriction
Women require consent of a ‘guardian’ (parent, husband, or other
1985-1998 . X
relative) to go for foreign employment
1998-2003 Complete ban on migration of female workers to Gulf countries after a
Nepali woman died in Kuwait in 1998
2003-2010 Complete ban on migration of female workers for domestic work to

Jan 2009 — May
2009

2012 —May 2014

May 2014 — April
2015

April 2015
onwards

(pending

Gulf countries while for formal sector, ban is removed
Complete ban on female domestic workers going to Lebanon

Prohibition on women under 30 years of age to work as domestic
workers in the Gulf countries

Complete ban on female migrants to be recruited for domestic work in
the Gulf countries

Prohibition on women under 25 years of age to work as domestic
workers in the Gulf countries

implementation)

Source: summarized from Ministry of Labor and Employment, 2015.

In 2012, the Government introduced a 30-year age bar to a woman for domestic
work in Gulf countries. While this provision was aimed for the protection of women
from different types of exploitation like long-working hours, gender based violence,
physical abuse and exploitation and economic exploitation, this policy has been widely
criticized as it violates the principle of equality for males and females. As a result of
ban, a number of young women migrated through irregular channels via India and
have been falling on much severe exploitative condition. In 2015, the Government
introduced the Guideline for Sending Domestic Work 2015. It again restricts women
aged less than 25 years going to Bahrain, Kuwait, Lebanon, Malaysia, Qatar, Saudi

Arab and United Aram Emirates for domestic work.
Magnitude of Undocumented Women Migrant Workers and Domestic Workers

The number of female foreign labor migrants accounted for 130,333 during the 7
years period (from FY 2008/09 to FY 2014/15). This figure is much lower number as
believed to be. As there is no any nationally representative household survey carried
out in Nepal that provides the estimates of undocumented women migrant workers
(WMWs), different scholars and organizations working in safe migration sector
(NHRC, 2012) believe that there are more than 200,000 females in the foreign labor
markets. This comprises of 8 to 10 percent of the total foreign labor migrants. Out of
the total WMWs, 80 per cent consist of domestic workers — an informal, unorganized
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and legally unprotected sector. This guess is almost compatible with the ILO (2015)
estimates of migrant domestic workers across the world. It estimated that migrant
domestic workers accounted for 11.5 million—which is 17 percent of the total migrant
workers globally. Among the migrant domestic workers, females overwhelmingly
outpaced the males (73% for females and 27% for males). Globally, it is the Arab
states sub-region that accounts the highest proportion of domestic migrant workers
(60%) and in case of females, it is more than 82 percent. In this region, one in ten
men and 6 in 10 women are employed as migrant domestic workers. This shows
a direct link between female migration and domestic work and very high gender
segregation in domestic work. This labor market segregation may be due to ‘low
value attributed to this type of work and the consequent exclusion of domestic work
from labor law coverage in most countries in the region' (ILO, 2015:5).

Processes of Migration

A Nepali can go to abroad for work via two ways: institutional basis and on the
individual basis. In the former case, the recruiting agencies manage all the
formalities required to send a worker in a foreign country while in the latter case, it
is the individuals who manage all the requirements. Examining the data produced by
Foreign Employment Department since the FY 2008/09, the share of those women
who went via the individual basis has tremendously been declining (Table 3). In
the FY 2008/09, nearly 84 percent of WMWs went via the individual basis while
the comparable figures were 72 percent in FY 2011/12, 38 percent in FY 2012/13
and 22 percent in FY 2014/15. It can be argued that going via recruiting agencies
is tantamount to much safer against going via individual basis, for all the liabilities
of sending a worker lies to the recruiting agencies. However, there are several cases
that women going via recruiting agencies are also exploitative and fall into difficult
condition and much research is needed to understand this linkage.

Table 3 Percentage of WMWs who receive labor permits, Nepal

Fiscal year Recruiting agencies Individual basis
2008/09 16.3 83.7
2009/10 34.2 65.8
2010/11 29.1 70.9
2011/12 283 71.7
2012/13 61.9 38.1
2013/14 50.4 49.6
2014/15 77.8 22.2

Source: summarized from Ministry of Labor and Employment, 2015.
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It appears that WMWs is predominantly caste-region selective. An overwhelming
majority of WMWs originates from districts having high proportion of hill origin
people like Jhapa, Sindhupalchok, Kathmandu, Kavre, Illam, Morang, Makwanpur,
Sunsari, Nuwakot and Chitawan. On the other hand, male migration for foreign
employment is very high from the Madeshi exclusive populations comprising of
central Terai districts.

As in the classical theory of migration that migration is age-selective, the migration
for foreign employment of Nepal is also age-selective. This holds for both sexes
especially of females. Overall, one-fifth of migrant workers consist of in the age
range of 18 and 25 years and another 47 percent in the age range of 26 and 35 years.
Thus, 73 percent of the total female foreign labor migrants and 67.8 percent of the
total male foreign labor migrants are below 35 years of age (Table 4).

Table 4 Percentage distribution of the foreign labor migrants who received labor
permit on individual basis, FY 2014/157

Age (in years) Male Female Total

18-25 20.7 25.7 21.1

26-35 47.1 473 472

36-45 16.0 24.6 25.8

46 and above 6.2 24 59
Total 100.0 100.0 100.0
Number of migrants 31198 3186 34384

Source: summarized from Ministry of Labor and Employment, 2015.

The major destination countries of WMWs, as evident from examining the total
number of WMWs between FY 2008/09 and 2014/15, include Saudi Arabia (31.4%),
UAE (19.9%), Malaysia (18.0%), and Kuwait (15.6%). There are also noticeable
number of WMWs in Qatar (4.8%), Lebanon (3.2%), Cyprus (2.2%), Oman, South
Korea and Bahrain and others.

Nepal by now sends the unskilled labor for foreign employment. Looking at the
number of labor migrants by sex and skilled in the FY 2013/14 and 2014/15, it is
concluded that there are 3 out of 4 foreign labor migrants who are unskilled workers
(NHRC, 2015). Skill of the workers is highly associated with their wages/salary and
security. Generally, it is the unskilled workers who have lowest wages/salary and

2. The Department of Foreign Employment has started maintaining the age of the migrant
workers who go via individual basis since FY 2014/15. In that year, there were 50,582 labor permits
provided on the individual basis while age could be maintained among the 34384 persons.
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they are also at risk of exploitation and trafficking. Several studies reveal that 80
percent of the Nepalese WMWs account for domestic work (NHRC, 2015).

Working Conditions

Working conditions of female domestic workers in the destination countries, especially
in the sub-region of Arab states have been reported to be very harassing, inhumane
and intolerable. This is because migrant domestic workers are neither covered by
these countries' labor laws nor by the security laws. Various studies (Hamill, 2011
Bairacharya and Sijapati, 2012; ILO, 2016) reveal that migrant domestic workers in
Arab States are trapped into exploitative conditions and are enslaved due the kafala
system. The Kafala is a system that enables an environment conducive to forced labor
and exploitation. Key features of the Kafala system include: 1) the contact period of
a worker is minimum of two years; ii) during the contact period, the worker's visa
and legal status is tied to the sponsor and iii) doing this, the employer has complete
control over the mobility of the worker. The worker cannot change employment
without the consent of the employer or even leave the country without obtaining an
exit visa from the employer. Eventually, employers are legally entitled to confine
domestic migrant workers to the house for years.

It is argued that female domestic workers in the Arab states are in the forced labor
situation. In majority of cases, no contract is signed between the employers and
workers and if it exists, the domestic workers not aware on the terms and conditions.
Basic labor rights such as working hours, rights to leave, payment of wages on time,
freedoms of mobility and contact to the family are denied. Sexual abuse, ‘forced
acceptance' of sex work and rapes are also commonly reported. Under the Kafala
system, breach of contract is a serious criminal offence if the worker runs away.
Further, women domestic workers lack justice as they cannot register their complaints
to a legal complaint handling office due to their ignorance or confinement.

Injury, Deaths and Suicidal Cases

A number of cases of physical injury and deaths have been recorded in the office
of Foreign Employment Promotion Board (FEP Board). The Board maintains the
records of deceased persons whose family members come to claim the compensation.
Compensation is provided from the Contributory Fund —a Fund in which documented
migrants contributes money. Data can be grossly under representative because there

will be large number of families who might be unaware about the provisions of
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compensation to be provided by the FEP Board. Further, the contribution fund is
intended for those who are documented migrants and hence undocumented migrants'

deaths may not be reflected in the Board's data.

As recorded in FEP Board, during the six-year period (from FY 2008/09 to FY
2014/15), 422 males and 71 females were reported to be physically injured. During
this period, an awful number of deaths are reported having 4,235 males and 87
females. Major causes of deaths are heart attack, road accident, suicide, accident in

the workplace and murder.

A study found a number of risk factors for suicidal behavior among the Nepali female
domestic workers at abroad (Puvar, 2015). Suicidal behavior or a suicidal attempt
refers to both suicidal ideation and suicidal intent. The former refers to thoughts of
suicide thinking unworthy of life while the latter type of suicide refers to a conscious
decision or objective to end one's life. The nature of exploitation in each cycle of
migration i.e. during pre-departure, departure, work at abroad and on return all
reinforce one such behavior. Migrants may develop mental illness due to difficulty
in arrangement of migration, transportation of them via illegal channels, working in
the exploitative condition, spending their days in confinement and restriction. They
experience stress, loneliness, home sick which are the key risk factors a suicidal
attempt.

Data establish the fact that a large number of Nepalese migrant workers have
committed suicide in different destination countries (Table 5). The seven-year
(from 2008/09 to 2014/15) total number of suicide cases as reported in the Foreign
Employment Promotion Board comes out to be 451 (422 for males and 29 for
females). On top of this, it is painful fact that the number of suicidal cases in each
year has dramatically increased vis-a-vis the increase in the total number of foreign
labor migrants. For instance, considering the reference year of 2008/09, the number
of suicidal cases increased by more than 7 folds in FY 2011/12 and by 12 folds by
the FY 2014/15. On the other hand, the number of migrant workers increased to 1.7
times and to 2.3 times in the corresponding years, respectively. Among the female
suicidal cases, 10 happened in Kuwait, 7 in UAE, 6 in Lebanon, 7 in Malaysia,
one each in Saudi Arabia and Japan. Of the 422 suicide cases of males, the highest
number was in Malaysia (141), followed by Saudi Arabia (59), Qatar (54), UAE
(19), South Korea (11), Kuwait (8), Bahrain (4), Lebanon (2) and one in each Japan,
Russia and in Papua New Guinea.
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Table 5 Number of suicidal cases of the foreign labor migrants, Nepal

Odds for suicidal cases Odds for total
Fiscal year =~ Male Female Total (Reference point FY number of
2008/09=1.0) migrants
2008/09 8 1 9 1.0 1.0
2009/10 21 4 25 2.8 1.3
2010/11 60 2 62 6.9 1.6
2011/12 61 5 66 7.3 1.7
2012/13 76 5 81 9.0 2.0
2013/14 87 9 96 10.7 2.4
2014/15 109 3 112 12.4 2.3
Total 422 29 451

Source: summarized from Ministry of Labor and Employment, 2015.

Paurakhi data — one of the leading NGOs working in safe migration issues in Nepal
- of 307 woman returnees (cited Acharya, Mina et al. (2015)) in 2014 indicated that
3 in 10 returnees have developed different physical and psychological problems.
Of the 307 returnees, a large majority reported that they were not paid at all and
returned without money (n=51), followed by psychological impaired (20 returnees),
physically impaired (11 returnees) and having both physical and mental problem (2),
with pregnancy (2) and came with baby (2).

Access to Justice

Gender disaggregated data are not available to the victims of foreign labor migration
who registered their complaints in the Department of Foreign Employment and
in the Foreign Employment Tribunal. The Department of Foreign Employment is
mandated to handle the complaints related to fraud or deception involved in the
process of foreign employment. Looking at the published data of complaints of
the Department during the three years of 2012/13 and 2014/15, the average yearly
number of complaints against individuals and of recruiting agencies come out to
be 997 and 1514, respectively. Similarly, there are 951 cases registered in Foreign
Employment Tribunal during the six-year period (2009/10 and 2014/15).

Although the gender disaggregated data was not available from the Government
sources, some research established the fact that there are very few numbers of
females who make complaints in the Government complaints' handling mechanisms.
For example, Peoples Forum (2015) conducted a study among 510 victims in the
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FY 2013/14 who made complaints in Department of Foreign Employment for their
compensation and punishment of the perpetrators. The study found that less than
10 percent of the complaints were of females. This low proportion of complaints
by females indicates the following. First, the share of the foreign labor migration of
female is far lower than that of males. Secondly, relatively less number of female
victims compared to male victims makes complaints because of their already
disadvantaged positions in the society like illiteracy, ignorance, lack of mobility and
exposure. Finally, this may also indicate lack of gender friendly and trustworthy
complaint handling system (NHRC, 2015). The nature of the complaints can be
categorized as not sending on time, physical attack, put into custody in destination
countries, compelling to work in forced labor situation and the death of the workers.
Forgery medical reports, withdrawal of travel documents, work not provided as
promised are also important complaints made by the returnees.

Conclusions

Drawing on the analysis in this article, it can be concluded that a large number of
women have been migrated for foreign employment in recent years in Nepal. As
more than 80 percent of women migrant workers end up in domestic work, the
foreign employment of Nepalese women is no longer more than employing domestic
work. Domestic work is work that is informal, unorganized and exploitative and it
is like modern day slavery as indicated by the prevalence of Kafala system in case
of Arab States. As Nepal has integrated to the global labor market as a labor sending
country; as foreign employment has also contributed to a lot in poverty reduction,
employment promotion; Nepal cannot at least in the short-run discontinue the foreign
employment. In this context, efforts should be directed to promote and protect the
rights of the migrant workers especially of domestic migrant workers. A number
of response mechanisms have been established such as issuing especial guidelines
and policies, safe migration initiatives, and surveillances and protection mechanisms
across the countries from the Governmental, non-governmental including the private
sectors. Such response mechanisms as this analysis suggest are grossly inadequate.
National Human Rights Commission can have a greater role to effectively protect
and promote the rights of WMWs through its close monitoring of situation of
migrants' rights especially focusing on access to justice, liberty, right to equality
and non-discrimination, right to work in a conducive environment and right against
exploitation.
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aledTE®e ARG ATHT IATAT Teh TS Aehl AITAT TR T a7 Ueh
RTSIATE bl ICHT A TATATRUTATS FHA JYATI b &IAT (AU FFATS qiT
AT A IERTAT AT I [d9R TEHT IMGw5; | HIATIHT AT AT T3l
Sfoge AN FFaTd &1 T AT AT g 99 T6< Ja=are J9dre (4997g
TRISTET AIRTIRT THT | & TRUHT Tgwg | AT EXTgeed 91 THETAS qel
BYH] G TEDH T AGH JTARH] AT AT TG JUANH H=A AHebebl A

sfEwg |

FATIAT AT A a@TIATS QRN HigdTh! FHAT AT TATG@TH FRIThaAl
gafyy fafg gaTeer AT g9 SEwEl a1 Sesiiawg Qoed AT aTfew
TR TR PRATRATTR! T3l AR &GHT 894 g7 | TF FHAAT United
Nations Convention against Transnational Organized Crime 1998, =T ST U

Protocol to Prevent, Suppress and Punish Trafficking in persons, especially women

and children supplementing the UN Convention against Transnational organized
crime 1998, & &R 3 TRl YRATH HETIU & | AGATIAR AAHGED] =A@
Tl ATARIARPT S%, ATE, GFhI, 9Tch, TARIS, GTH, Tichepl TEIANT AT
SREHIUT SERATRT TETANT T F ATHATS FH T THIRPT GTTOIHT AT AT
T, TATATR T, AT FAATS GedRT TATST a1 I<h HIAH! AT e JTeq
T a1 JEfaed T afwaty e suar afears ST ST TEan
g T T ThHEs a1 ®geEs o faq g awees |

ITh AT SATEHF ¥ SATIE T | T O, G, ATET, AT a7 FHeTs
AT QTR TETANT T GITSAH FAGALNA AATATHN RISET (AR TS HTHHAT
TS 9Tl e YT T fedTael e eAfthaiTg SeatTHT foe, AR T,
AFIST ATE TEATGF FIATE THAG | STh TRATHT haed AT AT A 97907
RIS IL¥A TRUHT FIIAT AIH AT T9E TATdH FIHAT AIMSH, SATeT TATIH
a7 AT BT ASH, AT TS [¥had &l FEEHT TFAT GHICUH!
e | AT ARATITEATS ATRAT ATTAEH AraRied AT T @ISRl TR
T3l Hed 0l Suared A= I &7, |

1 The recruitment, transportation, transfer, harboring or receipt of persons by means of threat or use
of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of
a position of vulnerability or of giving or receiving of payments or benefits to achieve the consent
of person having control over another person for the purposes of exploitation of the prostitution of
the others or other forms of sexual exploitation, forced labour services, slavery, or practices similar
to slavery servitude or the removal of organs.
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SUATH IRATIT ATITATHRT T 92 ¥ S AT RN AR HAG =@ gee=l qivg
(Convention on Trafficking) & a9 ZHa@Td AT JIATIAGT A¥elg T =TI
QIR T ITgvs; X AT a=faEd (Trafficking)d=T Tsael J9ATAAB! ATH T
T T FETSH BT JAT AT el B AT Aebl ATIRART AT T Bl
ARl B1S ATSTHT fad FAATE THT TATSH AT TH 1573, |

I ARATIET A g9 Y FeAmEaia Ad el AT "eraiede JieAtteid
TRehl UTgeg | STAAT AMUHl & -"Trafficking means the moving, selling or buying
of women and children for prostitution within and outside a country for monetary or

other consideration with or without the consent of the person being trafficked".
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AEAIAF B | AT SATe FAATAAT ¥ THATTIHT AT HETe® Wi I,
RIS, Tk T3, ariise afgwepeor, ardive saar e, faeaeardreor
T ATYATAAT SSUHT [0 &7 | TqATS ASTRT [T AT T AMAHT HAGRHAT

(aN

T L ATTHI HHMIS(‘MI% THETEIT TR JFaq 3, |

HqEE SEteEia AEdl, T80 T aTqalaaesd & I ThRd
A FEfaEd ¥ AERIER F USE | A9AT UM aradladesdl ArEarad

¥ JafaEd diged faqe®HT JATdd Tahl qATFeEd EIUH S | Uk AT
AAAR faeaAT F¥qU0 AT a=fe@deH 50 Yiaerd Afee T ATAaiadh s=a@Hl

3 “To procure, entice or lead away, for the purpose of prostitution, another person, even with the
consent of that person and to exploit the prostitution of another person even with the consent of
that person."
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T ¥ AT 97 9 a¥ AR 9§ TUHTIHT YO Fiqerd ATAaTeAHT Tehl e, |
ARG TSR TATFATAR 1.3 Fafeqae arearteer eve av J=afaad ¥
ATARIARH RTHR g TR G |

A SEfa@d A% IH] AT &l | TSIl I AT dAta@d Hriane
ATAATABEETHT YIS Taehl TTSwg | AUTehl ArawAl Sgal HoIgidhl ®TAl
T HFAR T [AUH gAqEE WA AT q9T SEia@d s [dihg @Eg g |
TIHT AT ORAT TG e A TGGTIR] Y] IR TIH  HlgeATh
AR =g HTd d=d@deh] Acd~l STANAl qiged] AaLdT &l |

foTa I== IHT TUTHT T ATIBR TIH ATAATTBRET 0T 87 hRTHE
FIAEE TUH P | TAAAAT XTGBT G | HITAT ATHTE IR TIH ATTITF
qfead e TUH B | AT SIS T AIE Jeferawehl SHT @A SATeAaeAehTeh!
JefaE ¥ AERIERET 7 JATEEE ATl [qRTee e HT 9%k 9aT g |
AT ATTFRET TEHAT T A% (G0 AAGH] ATARIIAR T FTeAG@h] e HHl
TI FEE AT 9 T EH B |

A d=(a@dH! AT J91 ATST A1 (Source), Teded (Transit) TaH AT
(Destination) Isgehl &GHT faf g 31 '{TfQ}T AT ARIPR ATANTRT AT
e AT ATHRTAREFT Ficaad 093/ 093 o Ui BTl sTeie@THT q¥eh
T 99 AN AHEeEd] TGl R%,000 el T ATH THl G | AFA
9%,000 HIMEEE JUid: JATEad, 3,000 AHHE® dAG@THT GLhbl T AH
afd ATAATTARTR TGRAT AATIF el qewg, | AT Seia@debl SFqaraea=dr
faeasardt g=rdrg® 093 ATIR 40,000 3@ R,90,000 HUTHIEE ITHATHI
TRl IMargr | TETEER AN el A9 W AW T W 9furRr AT Iet
TSI Hiedl TIT ATAAAH daTa@H! RThR g TH T |

ATEATAHATHT 2T, THTAHT S TSGR THE TETe® TeTdaHISTHET ST
CEIEEH qEEd B -

(Q) T WgeT ¥ ATCTaTiereRTeR! TR (Hed: SR ¥ 99T i (Fer T
HARSAATCHS FATTHT) T A 9o,

() ATl ATIATHT FIHERB! T (TN GTel HeAd T HATTATHT),

(3) TAT STAATI AR ARATH Tebd FELHATHT & QI

9e T AT SIRBR STENT, FUre
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(%) Farafay s fefawar aresm,

(4) TEHT FHAT 7 T q=F fopfaqwepr s, T

(%) TRPIIAT &TH AT AT FARI |

AT =A@ 90 AGRIGR (HI=21T) T, R0%¥ I THHT FATEIT q8T

HA=ANH FIGTH 053 AT 09 A/ 3 A AT AUHI AITAR] H{GTA A
T, Q9, STEST&il S, AT T qgaT AAIegehl ATHR, AT Sl
g AT FATE FTARDT EFATMATH] ATIRIT A ATTFRES TATIT TR
B AT AT Fefaad ¥ AARIAREEE 8T Tafdd HI-T aedes Jh a1
THEIrT ARINE FIAAT TRAT §ag o] HUH! THE HAH TIH {F AT
AUH FXEw [ ATTTewd IINR TRH Ewg | T JIAd daia@de
FTIATE AT 030 FTeAHT HAHT U AR] TS TIRTETHT TIHT TATRIS THT 2 |
HIE JefaaTaTes AeAs! TAe HIals HHRT HHLT JATSH, I FATgH, dgar
A FATSH, Aol a7 o1l fqaree givgs=r fAarsy a1 dAee<il a1 fqare
TRTSHENIT W Jefaaers Grealed T (aiTeT qrawehl e S dTe0
¥ AT FRUATS G IR FEH T G | RS Tl EEH] FHAT HHATS
FHAT W (S ) Fea=dT T, 045 o (YT TRET T | AT U FHATHT gehHT
AT A0 grg W AT R T8eh! & | TRUTHEERY, Sgar SHH q7 TaEdeh]
AT WIHRET AT T ATTAATEEHT TRIR BGAT Jiafatread qU® qrea |

AT HIAE e @AaegH HITATS FFalgd T e AT S=ie@d q4a7 AR
TR (FMa=07) U, 0% % T A\ Jaia@d a1 AT@RIAR (=) fHawra«r, 0%
AT TRET B | 0¥ 3 ATeAeh! UAATS @I T AT MRUHT T U AT TaAfe@q
¥ HERIAR F¥egH [qeAT FAAHET FH FHSREEAls g, ARIgd
T g Atvar Ifeafgd Fawares UAATE REET T G Th G |

AT T ¥ HETECT qod: AgNTRETH qERT e FAAHT ®IHT MG B |
T ATARE T A9 T TAfa@ears Ha=r 41 [y T ¥ 49 s
ST QYR WEET FaeATs THEA T FAAT Ja=d TRl B | TFRATARES T
FTAAATS FIh T G FIAAHT STAT 7 feae TRl qTgess; | T, ATIRTRD
YATTHT JEHT 8¢ FIAFHARIEE e G, TP HAEET Al BTAAH] TATAHRT
G FTATEAT & AlhTeehl G | GoId: TF UAHT FHT FASRIEE TEATHITH
g -
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1)

T TAS QI {9 A (a@eh! AHATH, ATETh] &0, igder! o Rl
FurerHr faelt difedsr awmme fafa, aefaedtasg s=wited @A <
GTHT IUIEE ST JAewd AT FFGT T AFEqH 8h G |

JH | d=ier@dare qigdasa! AT &lddid H¥ T @l Hel 3 I9
T AT TRUHT G | T TAHT afqqiaarae=l Aaees g g T
QUITET TANTHT ATIH Gebehl TS |

7 Ul T effeqafaaea=r sqaeen fifgq &isd g |

FIAAA JHTTH AR GITATEAT AR G, TAA ARied &GHT A=AAm 90
@og, GAATS T M JHING AHUHEH e AT A Seagad Te0
AT Bl =TT JUTAT TESTAT THT G |

T UA TR AT A=fe@ebl TATIT Gch AL AU HIAE =i aegeh]
JOEATE AT &qHT |IF ATAAT THT G | T U AT FTAHT AT g
\i;( rﬁmﬁ \a(q_:r ~ ﬁ ﬁ\\ﬁ = ﬁ =
Eoll

wh AR Y9 T F T 99 TF TAA AT BT ATARTE AT TBHT AT
MY, TSI SH AT JaAT, 1Al T ATAATR! TG T FeT JA137 HIaATg
ST TEIEH] TTHT WL Joci@ T Febehl T |

T T, FIAAA ATE ATRTEHT TRATTT TRUHT HT AT FIRT TRTH 5,
A Jate@dd diiSds! TeAald @it &1 AARIHE @ T ATedT AT
T ebebl G |

YR TATAFRT EIHT FATTIATH qeasd

HAE J=teEd q97 HERIAR [qeger! HA TAFHRl &dT AR TH HHAT 1
9835 AT FUTA IXHRS Higel qIT ATASATNABIRT =@ TAqT IrTgeepl AT
U] Gfedl AT FRHASTAT TR THT 94T | T FREASTATH g9 009
AT [RTEATRA RS AT ¥ AiEAT AT ATAANABIR daa@d TaH IAEEh]
AT TAT W/ IAFAT AT FAATTATRT ETHT T G 09 AT Al FToT
ST TRGT | G, AT AT A AT GHIRRT FTHAT FATIT T Fhbl G |
FIAAH] TATAHN] ETA] FATEITHR GEHAT (ARG T&es [qaRog IgH
B -

R0
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QAT X IR qIT T IR

AHE J=faEd 97 AARIER T dHarg [MI=0 9 T Tl Eae qied
ATchebl WG qAT YALATIAT TH FFIGHT FIAAT FTT TH I¢TA |
rEfergd 9T HAERIER (=) U, 0%¥ (AR TRUE argeg | 8t an]
TUH! T U BTl AITHT HTHE JATTGeh! RATHT Tl 3 | Uehl THT ¥(9)
AR FIA TETTHT Fel BT AT A ToATTGT TN AT G G -

(%) T T ILIA AAF o= a1 fober,

(@) T THRE! RIS g a7 Afdg TATIRTAT TS,

(1) JATAT FAATHINTH ATeeh HITTADT AT (e,

(%) FIITTHA I |

TERY, S TETARN Bl HIA TAT HHAE HFRIAR TN AT B -

(@) fb=T a1 T=7 ILvT AHGATS [TemaAT T,

(@) FYATIMTHAT AMST AT 9T TH FEAS HA THRA AATs Hblg,
JATTTHAT IR, TS, STAArsl TR, 9959 [Hdls, STastedr T,
FIHITH] G, ISV TR, TR qogeh @I, Ao [Tl wIgar
[es, SEME RN, 9% a7 Lichel TEIANT T, ATTAEE a1 deThars
JATTTA] U, €2, ATE, dTeh, gFbl {9 AT hIHIHT U HIeATS
FTERER] B, T a1 AThdIE Gals aid a1 ATHET T&A a7 ATH
fa=roraT fae a1 | TET AT AT AUTATTAHT Th STSATE Akl
BISHT a7 [aemdT ool a1 3% HArs o |

FYLH! TRATITAT It HTAAT ATeaAd

ST IRATIEE WG SEa@AiaT @ TR aeaTrdel Sead HigATh
@ a7 ATERIAR T HIAATs 3T T FIAAD AT g THl 3@, |
TR, |G @, T9ATI ¥ HATNTHAPT HETATs dLoTdl SR aT Uk FHT o
T T AT THTATHT SCHAT THT ETHT THT TGTSThT a1, | & Ul ThT
¥ () (@) ATAR AT AEARTARE] FEIAR AEATIHT AITST AT AT T
JEIT B THRA AATs Heblg TATHTTHTHT T FAATE ARl TR, TATT a7
ATRATE GeTe A aT ATRET AT a1 ATHT (I foe a1 e Trar e
o1 SATATT D] Teh STIATE bl SIGHT aT [ASITHT AT a7 3% HHATS o B
AT A ATEARIARH I TWH 584, |
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79 IRATITHAAR qeaaT Ievdel AT F TH g9a | Ifedl, FeATgar ars=
IET T ST, QMG T IET | AYATITHT AITSH Tdepl TRATIT ATRAT T 9T
i 9T T FTF & & g T FEIRIHT Al GRATST IR9ul i Srgee | ST
¥ (@) T T “TATIRAAT” T Teqehl GITHT “UTH STOTHT” F= 957 0]
A FqE TR T Irad @, |

FAHTT UAH! THT R (F) AT TRUH TRATIATAR LT T T JeATIA T
T FIATS B AFRAIRE, T Al ek Ja(Ad wIAAdTadh HITb AT (e
FIATS THT TATSES A Sooid @ | I TRATIEAR I TATSH, el aarg
¥ g e T TeRfarerT s | ST afeusd g | X, fitgdars &
FETATHT TATs Febls TXaTE AT T Hacl Abl SISAT AT GGl Soaiiauera
AT TASAT BYHTTHT TR STHAT TATCHT § 9T AT 90 TRET 9 ooret
qReATITS AR FEY FIAH T et @ ATSIH | SAGERHAT ATTATTARAT
AT 9T TRPT AT I FRTATART ST foe TPl UTEwg, | TG U eATehe
TP Tl aegehl AAAFI JIATI ¥ 00T IRATHIIAT O Fe G |
TR TILHT [EATTHT T STESTAT Bevirehl JTel afe Aferuern feafqwr waRarars
AT gAae qaedr 9f 3fee smseq | ar uger iR AT Sfeadar &1 |
STTUT =TSl Q9T I JAT SH QNE0T T F AR 9683 T 41 Mg gafad
FIAATHINTH ek HITTAF AT o FEGHAATS STATSTE Tl GRATHT TRA
AEAYTF T | TR AARh AT JoAGE@AD] BT AGITHT T g AT
SYTHT R F AT “faRem AWM 9= 9TeREEdl 9adl, “TF SSATE Hehl SIGHT
AT T 9TeaE® TG [T ATa9Th IMGURT B | A& JIGHT R @ AT T@ehl
“FATARTAT ARG H TeAEE T TITHT “FIT FIAHT TG T TMeqEe AT
“FIZIHT A I Teae® i “Fagerane s’ qw 9T Afaw arssHTa
g AST |

AYATIAAT FIGA HH

HAF! UGG |G o=io@d q9r 3 ArEe=d (M=) T, 20%% ATIITTH
SEfa@Th! AATAT ALATATTHT TS FAATS AT T TAB TRIATAT ARTHT G |
AledATdATs JeATAMTAT JPTT ar aTfey Fel qiF oRTHT AqATs TAS  AIRTIST
FT AR G | A%, TAATE TIATIAAT T JIH @Y AT Tl AT TI0rerg
T TEIT T Tbebl G | AL T U Sogliaegedl HAg® e, &l
qdTs, Febls, JAFH, S, A9, TATTH] GRI AYAGMAHT TMTHAT TqATS AT

9 URT Tr7g RGN N, UG
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AR JAMER TH AT 919 PRUEE @lod qTAdl @ | G UAS] JTaeT Teh!
TfERTEHT A T Febebl S | AT AITART IRATIT &% BT G | TG Tafaasa
@Y T AAGAATe ARATHIS FHTET TRE U 9T JeqNHTdTs B

FHTIT TR G | ST TA=gTaTe TEAT 1 Mg T TG o | STeiera T
O q9H ATERIHRAT I A9 630 @ qeardia” fad Arse | qearaiden

FIAAT ARATHT I I THUHT ATEITHT JYARTHA THATs JaTT@TAT I HRATE]
T FFERHAT (&7 I MG+, | HIhTIaTe TUH! a7 €, AT a7 T T I
TR B A AT T BN A A ALARTHA T BIAAITId
T A IGET aROTcHe ®TAT TLAT TUHT fgad | 7 TT HrETEad T HE
&1 g o O MieRg g4 e [ d 91 Fa@ar FAAdreR Mareiaad 9l
forame o9 qoE | TN WAWT B AT A D |

TUE GOTIHT STTET

T U AT d=te@d qa7 AEMRIEaREaw =4l AT HIIH THT T AATATEAR
AT AT T G | TR 8T &1 TATET TG AT A {obee] T ToAeATS
A YR TSR AL TRTH B AT T AIAH TATAT FIATGEHT TTH]
Ao AT § U6 | YRAT UAd Udeh FEY TS, ATASIE TATR AR
TEHT T FIR TAAT T AT ARETRAAT TR ATheb! [a%g HFIT TdAls FR

T TPARAT TETURT ATIRHT I FSAR] ATTITIHT Teh] TSws, ST [TFATHITTH
ER

TOE AAAIFAH] BIAA AL

Tehl TT ¥ AT 30 Forgava=dl [a&qd a1 § | T THTHT HYIH ATATATIR
TETHT qZ ATGAFH AT T A JUGEH haehl Aa G |

L UART ITh SHRIAT WAUH! IUUh AAFFd] ST HZThl AU el
AT FEAEF ATTATSARATA AT T Tl [qT THHAT TABI I¢9T
TRT & T IGST | ThT QY () AT Tcdeh FTIH GeaTged qoird g+ azdn
TEHN T HATT HALATHT ATTATSTARATA ST AAHT AT FadTFad AITaHl
HARTETET AfAURT FqeAT SAFERHT 2w | XA THT IR AT Wl Afdqe 9o+ afaq
Ffag | I TR AT & g A AT 7 G |
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THIFR TH U AT d=fe@d ¥ AMRIARE] GRATIT Tl AAT: 5 [haHeh!
FAATS AT a=io@d ¥ AARIARH FHR AR G

() FETTHT FA BT TET A J=fe@ Tbl =g 1°
& FF I IEYAA AT = fope,

X3

hS

T THTCT ISl fofg a7 Al TeATITAT AT,
% FTEAGHITH qTeeh AR 95 e,

>

& FYIWTHA T |

o ~ (d

(3) TR TRl H1d TLHT HIHE ATERIAR bl HIiA=

& e a1 a=1 Ieege AiHgers fagerar e,

& JIETAET SRS a7 oUW T YT ETIRN FA BT T FAATE
IEREH TR, T AT Afhale gels o al ATRAT Jed aT ATHT
fereorT foe a1 e TATHET e a1 TUTATAAHT Tk STSATE Bl SIS HT
ar faaeraT ST A1 9 FHHaArs o |

» AATShbls TATHTAT T,
> HFITE, STAATS T, $9= (7T, Hwrdar 9wy,
AYEIT TR IR godeh Il

Ug AT QTichehl TRIART I,

YV V VYV V

AT a7 TIETFRATS TATATAT I, ST, 19, T a¥ebl fag a1
FTHTTHT T |

3 Ul TR ¥(9) |

¢ T AIAGPT AT Rebl Saferae T ¥ -l AT f:9er T v afhewars A
TATTTHT HAFANEL AT ATIRTNT P BTH TATAHT TIT TR THTATH! TTHT 3@T T G
TR A1 fawar T Feargfaer AT fager du™ UG HeT- e FIATHhd TR e
fawa & w=wr faare g 9w |
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T ITAHAHNTH AHT J=a@d I AARIARS] HAATs  AATHAAT  BqHT
qfesnifre TRATIfT 2T WIHE SERTER T SEfaERr F gHia aeiire AR
a7 A FEEMET g9 THl, AT ThR] FaTd aid Saa ad% ATTH TaH
ERATT ®YHT HT9d Seia@y ¥ ATARIHRE] BrIdTs {1 808 ATUH! feafqarg
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IOREAT AT GRABIBT T

HAHE o=faEd ¥ AMRIARE FE UIS G AWTT HUH gal gl
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difede A& 9 ILyTATE U afeddl Taoh, “IoR T Afthel ATHEI ATH A
Ttated fafad R THT IS TAT T Y&l HArade (qstel 919 M Teqq-
T HHN G | AR FILAR FoAT fa Afchepl ATH SAMT T AT T
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P FATEATE HHAT THET AIT TH G | IXFATHAR qaqd giRafad
Il & AITATHT FHIT T IJURAT RIS FTE ATHA & AAHA I AT

s |

TR TRT Y(R) P FETHT IIEHT (§) THINH ISR T AR AT ATH, o3,
ST AT Ife=T Ged o+ faaeor ey fates fafad a1 Hifgs seRre TET I
TAT T JedT HrATae (Astehl qie=rareds faa=er ey Teqdwe, J STaeT e
TGS 5 | T ThT K() UfE SUGHT (3) 99 RN AT S=fa@T qa7 drar
TaREwE qErT difeaqd a=adr fasd Weared difedsr dfe=m get aw
feraeor Iordr Tatefe WeT waH g ufq e e aHe | At freswed faawor
IE TG, A AT AT ATefiehT Ma=rarare! Afrer FRa gve |

TATT FHITT T e AT

T UAARIAH FEXATE Ylted HUH Afthel Sedl qal IRTSATATS [Tl ar
AfTerg T GT ST THINIT T ATl [STodl ASTAdHT ST ¥ FoTedlT saTelde

y I g fa St SEmTE 90 Jiaera WhH WERRETId AW ISS. | TAH THT 4R T R0 I THH
T-TITIAT HITETE TS AT TIASIR AGwTA TRIHI HrAa | T haal Afeiw 7gg hroane fad feas

1 fHeed, U o B |
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g TRRfET 99 |
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G, TTEIAT AT [AHATe vl sqaee
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U FTAH HTATEAT T ATFRIS & FAT AT JTT AT TS T AT
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COMPENSATION: A RIGHT TO THE RAPE
VICTIMS IN NEPAL

-Salina Kafle and Udayan Regmi

Abstract

Compensation to the rape victims is considered to be a controversial issue. Many
believe that money cannot replace the pain inflicted upon the victim and should be
approached differently while the divided others believe it is required for the victims.
The concept of compensation, as a whole resembles an ice-berg theory where only
a certain portion of the problem is visible while the bigger chunk underneath is
overlooked. The vulnerability of the victims of sexual violence has augmented post
the earthquake in Nepal. The current practice shows that many victims are forced
to receive the compensation through mediation at the local level while some other
victims are made to marry the perpetrator as ‘the best alternative'. The victims who
manage to reach the judicial process though are supported by the decisions of the
courts; the implementation of such are not guaranteed. In this scenario, the numbers
of victims are increasing whereby the bills and draft codes await its pass by the
parliament. While the Constitution of the country recognizes rights of victims as a
fundamental right, the vulnerabilities of rape victims are largely overlooked by the
State.

A. INTRODUCTION
A.1. Addressing the victims of rape and right to compensation

Rape, a crime heinous in nature, is committed throughout the world. There is
a narrow margin in number of instances of sexual violence among high, middle
and low income countries.! A report of 2015 depicts that in Asia and the Pacific;
nearly half the men (among 10,000 interviewees) admitted to perpetrating physical
or sexual violence against a female partner.” However, many misperceptions lie

regarding ‘rape' and ‘victims' of this abominable cruelty.

1  United Nations Office on Drugs and Crime, Global Status Report on Violence Prevention, 2014,
pp.- 8-18.

2 UN Women, Annual Report, 2013-14 , 2015, p. 11,available at http:/www.unwomen.org/~/
media/headquarters/attachments/sections/library/publications/ 014/annual%20report%2 02013-
2014%20pdf.ashx, accessed on 1 July 2016.
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Defining and addressing the ‘victim' of any crime sounds simpler than it is in reality.
Many consider victim only to be the one who directly suffers from the crime and
should only be addressed once the perpetrator is identified. In case of rape, another
smokescreen to the ‘victim' is that a victim is always a female. The definition as
provided in the Declaration on Basic Principles of Justice for Victims of Crime and
Abuse of Power makes it clear on these three confusions. The declaration states
that the victims include of ‘persons who, individually or collectively, have suffered
harm, including physical or mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights, through acts or omissions that
are in violation of criminal laws operative within member states, including those
laws proscribing criminal abuse of power.” More importantly, the Declaration also
notes that an individual may be considered a victim ‘regardless of whether the
perpetrator is identified, apprehended, prosecuted or convicted and regardless of

the familial relationship between the perpetrator and the victim."

The text of the Principles is clear on the State responsibilities of compensating to
the victims of rape. In case compensation is not fully available from the offender
or other sources, States should endeavour to provide financial compensation to the
victims.’ The Principles encourage on the establishment, strengthening and expansion
of national funds for compensation to victims. Where appropriate, other funds may
also be established for this purpose, including in those cases where the State of
which the victim is a national is not in a position to compensate the victim for the
harm.® Further, the legislation should be introduced to simplify access by victims to

the justice system in order to obtain compensation and restitution.’

It is unchallenging fact that torture encompasses acts of sexual violence.
The decisions set in the International tribunals® affirm that sexual violence, in
particular, rape constitutes torture. Pieter Kooijmans, the first Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment defines

3 UNGA, Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, ad-
opted on 29 November 1985, UN Doc, A/RES/40/34, principle 1

Ibid, principle 2

Ibid, principle 12

Ibid, principle 13

Ibid, principle 42
Prosecutor v. Kunarac, ICTR-96-23/I-A, 12 June 2002,para.153; Prosecutor v. Delalic, ICTY- 96-
21-T, 12 November 1998, para.494; Prosecutor v. Semanza, ICTR-97-20-T, 13 May 2003, para.
342,
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rape as an ‘instrument’ of torture.® The Convention against Torture, has provisioned
fair and adequate compensation to the victims and his/her dependents.' In the
similar line, Van Boven/Bassiouni Principles calls for ‘adequate, effective and
prompt reparation’ that is ‘proportional to the gravity of the violations and the harm
suffered.""CEDAW Committee, in General Recommendation 19, in relation to the
national legal framework recommends that States should not only ensure penal
sanction but civil remedies and compensatory provisions to protect women against
all kinds of violence.'?The right to compensation has also been recognized in special
procedure of UN Commission on Human Rights."

A.2. Compensation supplies therapeutic utility and demands State's due
diligence

As compensation consists in financial reparation, and is awarded for ‘economically
assessable' damage, one should not imply that it only concerns damage to material
goods or other economic assets. As a matter of fact, one of the main functions of
compensation is to provide redress for harm to the physical and mental well-being of
a person, given that there is no possibility of restitutio in integrumfor such damage.'*
The rhetoric of ‘caring for victims' has intensified while the terms of offering a real
gesture of support and concern is starting to take second place to the imperative of
fiscal restraint.!> Jurisdictions around the world, for example in Alberta, Ontario,
Germany, Hong Kong recognize that injuries can be psychological in nature and
usually a medical opinion would be sought to confirm the mental injury. Notably, in
Germany, there is an implied assumption that every victim of a sexual offence will

suffer mentally.'®

9  UN Economic and Social Council, Report by Special Rapporteur, Mr. P. Kooijmans, 19 February
1986, UN Doc. E/CN.4/1986/15, p. 29.

10 UNGA, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted on 10 December 1984, UN Doc. A/RES/39/46, art. 14.

11 Van Boven/ Bassiouni Principles (n 92), principles 14-23.

12 CEDAW Committee, General Recommendation 19, adopted in 1992, UN.Doc.A/47/38, para.24
@).

13 Report of the Special Rapporteur on violence against women on cultural practices in the family
that areviolent towards women, E/CN.4/2002/83, 31 Januar y 2002, paras 116, 119.

14 International Commission of Jurists, The Right to A Remedy and to Reparation for Gross Human
Rights Violations: A Practitioners' Guide, (A Practitioners' Guide), Geneva 2006, p. 26

15 Ian Freckelton, ‘Compensating The Sexually Assaulted' in Balancing the Scales: Rape, Law Re-
form, and Australian Culture (eds) Patricia W. Easteal, Federation Press, 1998, p. 185

16 ‘Compensation for the mental suffering of rape victims and rape and prostitution laws relating to
minors: A Comparative Study', Available at http://www.trust.org/contentAsset/raw-data/1f16a695-
7353-42a5-ac18-5fb1524a2f3c/file, accessed on 4 July 2016
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The victims of rape go throughthe severity of the repercussions of rape including
physical pain, humiliation, disassociation from family, STD, unwanted pregnancy,
among several others.!” The damage hence includes of both ‘economically
assessable' and ‘non assessable injuries’. Where there is not much confusion on
the ‘economically assessable' damages; a recognized method to measure the pain

is on the basis on ‘equity', when no such obvious figures can be shown.'?

Once the injury is assessed, confusions like ‘who is more worthy of compensation:
an adult or a minor? Someone merely raped or someone raped, beaten and wounded?'
are frequently raised. The labeling of compensation amount as such is considered a
difficult task in international law and jurisprudence since the amounts awarded by
different human rights bodies vary considerably. !* However, the amount must be
based on the value equivalent to what restitution in kind would have offered, i.e. on
the value lost as compared to the situation if the illegal act had not occurred.” The
non assessable injuries often encompass the mental*' and moral damage? caused to
the victim and has been given recognition widely. Certain jurisdictions like Alberta,
Hong Kong, Ontario and Taiwan have established ranges or clear guidelines regarding
the amount of compensation to be awarded depending on the injury suffered. England
and Wales' compensation scheme has distinguished the ceiling in compensation as
per the categories of victims: victims of minor indecent assault, victim of serious
sexual abuse resulting in serious internal bodily injuries with a permanent disabling
severe mental illness while other jurisdictions like California, Singapore and the
People's Republic of China do not have fixed guidelines or tariffs as to the amount

of compensation to be awarded.

As a rape victim goes through insurmountable pain and suffering, the recognition
that s/he has been the victim of a crime is the first step in the healing process,

17 UNGA, Report by Special Rapporteur Paul Hunt, 31 January 2008, UN Doc. A/HRC/7/3, paras
26, 34-36.

18 A Practitioners' Guide (n 14)

19 International Law Commission Commentary to Article 36 of Draft Articles on Responsibility of
States for Internationally Wrongful Acts, November 2001, Doc no.Supplement No. 10 A/56/10,
para 20.

20 Case Concerning the Fact ory at Chorzow (Claim for Indemnity) (The Mer its), P.C.1.J., Series A
No 17, 13 September 1928, p. 47.

21 See Laura M.B. Janes et al (USA) v the United Mexican States, award of 16 November 1925,
Recueil de sentences arbitrales, Volume IV, p 82, para 25; Opinion in the Lusitani a Cases, 1 No-
vember 1923, Recueil de sentences arbitrales, Volume VII, p 32.The arbitration tribunals held the
detrimental effects of mental suffering as equal to that of physical injury.

22 Commentary (n 19), para 16.
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and compensation from an official criminal injuries institution reiterates this.
Compensation functions as a symbolic recognition to the victims that the state and
community care about their pain. This reassurance and recognition assists in their
recovery of the crime.*The consequence of rape include additional fears, pressure,
shame linked to family honour and community norms, stigmatization and rejection.
.2 This especially becomes true in case of child victims. Hence, to be told in person
by a person in authority that they have been wronged, through no fault of their own,
frequently is a pivotal moment in the person's coming to grips with the real nature of

what has to be done to them and their lack of culpability in the sexual violation.

The second step includes of providing reparation to the injuries caused. The monetary
sum can make a real difference to victim/survivors. It helps the person to use the
money as medical expenses, create opportunity for a person to move cities, to buy
materials to make their residence safer, to commence studies, to buy something
special for themselves or have a holiday for the first time in their life. In 1964 an
English Home Office Report framed a justification in terms of the public feeling
“a sense of responsibility for and sympathy with the innocent victim and it is right
and proper that this feeling should find practical expression in the provision of
compensation on behalf of the community."? The compensation operates to salve
the State's conscience in face of its inability to preserve law and order and keep its
citizens safe. It is for this fact that State is ultimately responsible under the principle
of ‘due diligence' to provide the compensation for the crimes committed under its

domain.

A central debate regarding remedy to rape victims is whether monetary compensation
can serve as reparation to the victims. The criminal injuries compensation of many
countries no longer practice ‘compensation’' for the pain and suffering occasioned
by sexual assault. The countries include of New Zealand and in many jurisdictions
within the United States, Australia and others.?® Rather, it is termed ‘solace' or a
‘gesture' on the part of the State, falling well short of any serious effort to put the

victim of crime in the position that she or he was in prior to the commission of the

23 ] Thwaites, Member for Albert Park, Victorian Legislative Assembly, 21 November 1996 quoting
from a statement issued by the Australian Medical Association.

24 UN Human Rights Council, Report of the Special Rapporteur on violence against women, its
causes and consequences, Addendum : Mission to the United Kingdom of Great Britain and North-
ern Ireland (19 May 2015), UN Doc. A/HRC/29/27/Add.2, para 27

25 Patricia L. Eastel, Balancing the Scales: Rape, Law Reform and Australian Culture, University of
Canberra Federation Press, 2011, p.89.

26 Ibid.
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crime.?”’ The statutory schemes of the Northern Territory in 1992 and Victoria in
1996 omitted the term ‘compensation' from the title of their legislative schemes and
replaced it with ‘assistance.”™ The scheme like this is victim friendly as it is more

informal and unintimidating.
B. NEPALESE PERSPECTIVE

B.1. Laws, Jurisprudence and Practice on Compensation to rape victims: where
do we lack?

Rape law reflects a construction of sexuality which discounts women's subjectivity
and privileges the male perspective.? The statement fits to the legal provisions
on compensation to the victims of rape in Nepal. Chapter on Rape of Mulukidin
mentions compensation to be provided to the victim by attaching the property of
the offender post the conviction.*® The provision is flawed for three basic reasons.
Firstly, the compensation is provided only after the conviction. The Draft Penal
Code provides that the State is responsible in providing compensation once the
charge sheet is registered. Further, the State is also responsible for the medical
expenses of the victim.’! Regarding this, the experience in India had caused activists
to lament that once compensation is given, police lose interest in the case and there
is a sense that there is no need to pursue a conviction any more.*? Nonetheless, it is
faulty to consider that providing of compensation implies non prosecution of the
offender. Compensation rather is a form of reparation and should function alongside
the prosecution of the offender. To add more, compensation in no way excludes the
victim's right to be provided with psycho social counseling.

Secondly, compensation is provided by attaching the property of the offender.** This
does not offer the application of ‘equity’ principle. It rather practices that a victim
raped by a rich perpetrator is compensated more compared to the victim raped by
the poor perpetrator. A State hence detaches the property from the perpetrator and

27 Ibid.

28 Eastel (n 25).

29 R. Kaspiew, ‘Rape Lore: Legal Narrative and Sexual Violence,' Melbourne University Law Re-
view, vol.20, p.350, 1995, p.355.

30 National Code, Nepal, 1963 (MulukiAin, 2020), Chapter on Rape, clause 10 C.

31 Draft Penal Code, Nepal, 2014 (AparadhSamhita 2071), Sec 224

32 ManjimaBhattacharjya, ‘Compensation is the last mile in recognising rape as a crime', available at
http://infochangeindia.org/women/third-wave/compensation-is-the-last-mile-in-recognising-rape-
as-a-crime.html, accessed on 1 July 2016.

33 National Code (n 30).
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supplies it to the victim. The State excuses itself from its duty only to snatch property

from the perpetrator to provide it to the victim.

The judicial practice of this provision seem active in the Supreme Court's decisions.
In the case of Nagendra Shah aliasBindesworShahv.HMG ** the Supreme Court
found that the perpetrator (an Indian Citizen) owned property in Nepal. The victim
was thus awarded compensation from the defendant's movable and immovable
property. The court took an extra mile to attach the property in order to compensate
the victim. In another case, the Supreme Court observed that °...it is duty of the
government attorney to proceed for execution of the decision on compensation
clearly stating the value of the property of the accused.” Tragically, majority of
the decisions to provide the compensation to the victims go unimplemented.’® A
report states that most of the concerns about the legal environment to address gender
related violence are inefficiencies in implementation of the decisions of the court.”’
Such property allocation to the victims as decided by the courts rarely reaches to
the victims. The proactive judgments rendered by the court and the portrayal of
human rights friendly commitment hence become meaningless in absence of the

implementation of the decisions.

Thirdly, the State has no fund mechanism to support the victim with the compensation.
The Supreme court in another case, Tri RatnaChitrakarv v.NG, observed: ‘the
MakwanpurDistrict Court itself must in ab initio basis provide compensation to the
victim using the existing procedures.”® The decisions can be considered progressive.
However, lack of fund mechanism by State visibly depicts State's insensitivity
towards its victims. More importantly, the absence of fund makes those victims
remediless whose perpetrators have not been apprehended.

The aforementioned case decisions clearly depict the progressive judgments of the
Supreme Court of Nepal. However, in none of these cases, the Supreme Court has
stated about the interim relief and prompt financial assistance to be made available
the victim. Furthermore, as the lexis of the MulukiAin does not cover the state fund

34 Nagendra Shah aliasBindeswor Shah v. HMG, NKP 2061(2004), p.76.

35 SwostiBaral v. HUG, NKP 2062 (2006), p. 1425.

36 Informal Sector Service Centre (INSEC), 4 Study on Violence due to Witchcraft Allegation and
Sexual Violence, INSEC, Kathmandu, p. 29

37 Tracking Cases of Gender-Based Violence in Nepal: Individual, institutional, legal and policy
analyses, 2013, available at http://nepal.unfpa.org/sites/asiapacific/files/pub-pdf/TrackingCas-
esofGBV.pdf, accessed on 2 August 2016.

38 Tri RatnaChitrakar v. Nepal Government, NKP 2066 (2009), p. 784.
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as compensation; only few progressive case decisions do not provide justice to the
needy.

The Constitution of Nepal fundamentally secures compensation as a right of the
victim.** In this vein, Draft Crime and Penal Code, Crime Code along with Sentencing
bill have been formulated altering the old existing laws of the MulukiAin. The
Sentencing Bill has enlisted the factors to consider while determining compensation.
The factors include of physical, mental and emotional harm incurred by the victim;
the loss incurred by the victim's family if the former has died; the financial source
and condition of the offender; people dependent on the victim and the offender
and other aspects deemed important by the court.*” The bill further provides that the
compensation may be determined by mutual agreement between the offender and
the victim. If the agreed compensation is deemed reasonable by the court, it shall
be upheld by that court.*'The bill also states to provide prompt compensation. If
the offender is unable to provide compensation, it may be delivered in three equal
installments. Default will result in transfer of the collateral property to the victim as
compensation.*

In case of multiple offenders, each of them is liable to compensate the victim.*
Default in paying compensation shall result in imprisonment of the offender.** The
victim relief and compensation fund is maintained in the bill. The fund is created
where 25% of the amount collected as fine and penalty shall be put into the fund.®
At the first blush, the provisions seem to modify the provisions inconsistent with the
international standards. At the closer look, the bill remains silent on the providing
other reparation to the victims of the crime. In a country where most of the laws and
precedents are uncared and not implemented, the implementation of the provisions
of the bill comes under doubtful suspicion.

A practical requisite to seek for the compensation should be accompanied by a report,
usually by a psychiatrist or a psychologist, on the nature of the damage occasioned
by the assault(s). It is imperative that a legislation be framed guaranteeing this.
Patricia Easteal in writing ‘The Cultural Context of Rape and Reform' describes

39  Constitution of Nepal 2015, Art 21 (2)

40 Sentencing Bill, Nepal, 2014 (FaujdaariKaoorSajayaNirdharantathaKaryanayanBidheyak 2071),
Sec 41

41 1Ibid, sec 44

42 1Ibid, sec. 42

43  Sentencing Bill (n 41), sec 43

44 1Ibid, sec 45

45 1Ibid, sec 48
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legal system like flower which is connected to its roots. The sexual division of labour
and the relative status of women to men and our legal system are each perceived
as by-products of other parts which in turn contribute to yet more parts, including
the construction and implementation of sexual assault law reform.* Connecting her
remarks on the Nepalese perspective, Nepal has been a patriarchal society where the
legal reform has been a challenge. Many case laws have thus been instituted in the
Supreme Court challenging this concept. However, the progressive decisions remain
limited and in dire need of passing of the legislations with changes.

B. 2. Mediation and Marriage: Manacles for the rape victims

Cases of rape fall within schedule 1 of the Government Cases Act whereby the
State is considered responsible for the crime and has a duty to prosecute the case
and punish the perpetrator. It is a primary duty of the State to protect their peoples'
human rights*’” and is required to provide remedies and promote justice if abuses
occur.®® Parallel to this notion, another norm provides that states should resolve
abuses through adjudication.* The duty is directly connected to the accountability of
the State and its fight for impunity. However, in some rape incidents of Nepal, proper
legal channel is avoided and the issue is settled at the local level.

This happens in two prongs. First, in many incidents police officers deny justice to
the victim by consistently refusing to register FIRs, especially when they are related
to State authorities'

conducts. *® On another note, even in the registered cases, the police administration
does not take initiative to arrest the accused.”!

Secondly, police encourage for ‘out of court settlements'? to pay the amount instead

46 Patricia Eastel, ‘The Cultural Context Of Rape And Reform' in in Balancing the Scales: Rape,
Law Reform, and Australian Culture (eds) Patricia W. Easteal, Federation Press, 1998, p. 1.

47 Rhonda Copelon, ‘The Indivisible Framework of International Human Rights: A Source of Social
Justice in the U.S.', vol. 3, N.Y. CITY L. REV. 59, p.66, 1998, p.67.

48 Ibid.

49 Anja Seibert-Fohr, ‘The Fight Against Impunity Under the International Covenant on Civil and
Political Rights', vol. 6, Max Planck Yearbook U.N. L., p. 301, 2002, p. 324.

50 TRIAL et al, Written Information for the Consideration of Nepal's Second Periodic Report by
the Human Rights Committee, Doc no. CCPR/C/NPL/2, p. 5, available at http://tbinternet.ohchr.
org/Treaties/CCPR/Shared%20Documents/NPL/INT CCPR_CSS NPL 16472 E.pdf, accessed
on 12 August 2016.

51 Shatrudhan Kumar Shah, ‘Rape for ransom', available at http://nepalitimes.com/news.
php?id=19884#.V71l_P1961s, accessed on 11 August 2016.

52 Informal Sector Service Centre,Gender Violence in Nepal: Report on rape cases Assessment Re-
port submitted to Special Rapporteur on Violence Against Women, available at http://www.insec-
online.org/pics/1243674804.pdf, accessed on 11 August 2016.
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of ensuring the perpetrators are put behind the bars. ‘Out of court settlement'
includes of non legal alternatives such as mediation whereby negotiations take place
at a community level. Settlements like this enable the perpetrators to escape with
payment of small amount of money in the name of compensation to the victim. The
local leaders of the communities avoid the formal legal mechanism and decide

upon the rape cases.

The Nepalese history of traditional village arbiters, seen as elitist, in the past
is replaced by volunteer mediators. Many incidents from South Terai of Nepal
witnessed the extremity of this practice. An incident was so brazen that the local
all-party leaders took half of the compensation paid to the victim from ‘out of the
court settlements' as a donation for their ‘community development fund'.*® In such
settlement, most of the times, rich offenders get exempted as the crime is covered
up for them by the leaders after the arrangements.’* Mechanisms like these are
also result of institutional weakness within the formal justice sector. Nepal has
no family court and the existing courts are backlogged and arduous, and research
showed that 66% of the rape cases that actually make it to court are left undecided.>
The mediation depicts power struggles where victim is blocked from justice. If a
victim somehow reaches the stage of prosecution, the victim still has to go through
complex and expensive legal procedure and unreliable legal aid. To sum up, the

victims hence remain without justice inside and outside the court.

Another bizarre practice prevailing with the rape victims is marrying them off to
the offender of the crimeperpetrator as the ‘best alternative' to allow the victim
to re-assimilate herself in society. Numerous incidents like this go unreported to
media whereby the victims are forced to marry the rapist.*® ‘ Alternative mechanism'
here has served as euphemism not only to excuse the offenders from the crime and
punishment and compensation attached therewith but also take the victim home with
them. The involvement of local political leaders in this process is outrageous.

One of such ‘marriage after rape' cases reached to the Supreme Court. The victim,
who had earlier provided an F.I.R. and testified in the court about being raped by
the accused; later became hostile and testified that the two had been married now

53 Shatrudhan Kumar Shah, ‘Rape for ransom', available at http://nepalitimes.com/news.
php?id=19884#.V71l_P1961s, accessed on 11 August 2016.

54 Ibid.
55 Ibid.
56 Ibid.
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and the sex was consensual. The Court in this case stated that,"... if the perpetrator
is exempted on the basis of marriage with the victim, it would be against law and
justice, promote impunity and create ill effects in the society where the country has
already recognized marital rape as a crime.”’ The court in the case provided 5 years
of imprisonment to the offender. Any push factor to marry one's own rapist attacks

direct on the dignity and integrity of the victim.
B.3. Hostility and Vulnerability largely discounted

Hostilities have always been a part of the rape cases.**The victims are pressurized
under the fear, threat and coercion to drop the charge or change their statement
in the Court. Offenders evade from the punishment and victims exempted from
compensation due to such hostilities. Nonetheless, the Supreme Court in various
cases has opined that if the offender is released on the basis of the hostile testimony
at the Court, the crime in the society will aggravate the impunity.*® In the similar line,
the Supreme Court in the case of HMG v. Shyam Majhi,awarded the compensation
to the victim, even when the victim had provided hostile testimony at the court. The
Court observed: “The victim stating that the accused is innocent does not mean the
victim is not entitled receiving compensation. The victim must get compensation as
prescribed by the law".® The Supreme Court decision in this aspect is praiseworthy.
However, as the previous decisions by the court have not met implementation;
there is a reasonable ground to doubt its implementation too.

Furthermore, as the MulukiAin renders the responsibility of compensating to the
victims of rape by the Courts,®! the Supreme Court of Nepal does not delve into the
compensation issues in its judgment deliberation. Two instances here are considered.
In a recent case of gang rape, the Supreme Court provided additional punishment
to the perpetrators than provided by the lower courts. The Court made no further
attempts to delve into the process and assess the basis of providing compensation.®

57 NG v. Narayan Poudel, NKP 2068, d.n. 8564, p. 316.

58  ‘Preventing Sexual Violence In Nepal Through Harmonizing Relevant Laws With International
Human Rights Standards', 2015, available at http://ksl.edu.np/files/large/97c476e449abb17, ac-
cessed on 10 August 2016.

59 DhanrajKhadka v NG, NKP 2072 (2015), p. 772; JanakTripathee v HMG, NKP 2062 (2005), p.
269; NG v Chandra Prasad Tiwari alias Chandra BahadurTiwari, NKP 2069 (2012), p.1280; NG
v. Narayan BahadurRaut, NKP 2066 (2009), p. 1038, Bam BahadurKathayat v. HMG, NKP 2062
(2005), p.1251.

60 HMG v. Shyam Majhi, NKP 2059( 2002), p.388.

61 National Code (n 30).

62 Deepak Chand et al v NG, NKP 2072 (2015), p. 1709.
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In another case, a person was charged for raping five different minor girls at
different time periods. The court convicted the offender on the rape of three rape
charges and acquitted on two. While rendering judgment, the Court discussed on
the technicality of preparing different charge-sheets in case of multiple victims
but nowhere did it discuss on the compensation to the victims. Two victims were
provided with compensation of ten thousand each which already is a small amount.®
In conviction of charge on another victim, the court did not consider any discussions
on the compensation. The circumstances of both the cases are different but what
connects these two cases is inefficiency of the court to discuss on a critical issue as

compensation.

Apart from hostility, the vulnerabilities of the rape victims are entrenched in
many aspects in Nepal. First of all, Whenever the social order breaks down or the
population is displaced, perils of sexual assault, coercion and exploitation escalate.*
In Nepal too, risks of sexual harassment, rape and trafficking have heightened owing
to the vulnerability post the earthquake.> A UN Women Report estimated that around
40,000 women were considered at immediate risk of sexual and gender- based
violence.*In Gorkha alone, sexual violence against minor girls in the district seems
to have grown alarmingly.”” The lack of housing, safe stay thus became suitable
period for the perpetrators to attack upon the victim. Similarly, a report cites a three-
fold jump in human trafficking in Nepal since the earthquakes.® The clandestine
business of trafficking incidentally leads to the sexual exploitation of the victim.

Another serious vulnerability is that few incidents of rape cases are found to be
videotaped and uploaded in the internet.®” As anything put up on internet takes no

time to get wildfire, the repercussions brought by such activity leaves a deep long

63 NG v SabudinMiya, NKP 2072 (2015), p. 827.

64 Jessica Benton Cooney, ‘In the Aftermath ... USAID Helps Nepali Earthquake Survivors Pick Up
the Pieces', available at https://www.usaid.gov/news-information/frontlines/may-june-2016/after-
math-usaid-helps-nepali-earthquake, accessed on 12 August 2016.

65 Ibid.

66 ‘UN Women to address gender-based violence in the aftermath of the earthquake in Nepal' (1 May
2015), available at http://www.unwomen.org/en/news/stories/2015/5/un-women-to-address-gen-
der-based-violence-in-the-aftermath-of-the-earthquake-in-nepal, accessed on 11 August 2016.

67 ‘Republica: Spurt in rape cases alarms Gorkha', (Jan 26 2016), available at https://www.nepal-
monitor.org/reports/view/8972, accessed on 11 August 2016.

68 Cooney (n 72)

69 Shatrudhan Kumar Shah, ‘Rape for ransom', available at http://nepalitimes.com/news.
php?id=19884#.V71l_P1961s, accessed on 11 August 2016.
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term mental trauma among the victims.” In such situations, State must ensure strong
socio psychological counseling along with compensation.

C. Conclusion

Compensation has its own place in the restorative justice. It is the last mile in
recognizing rape fully as a crime. It acknowledges the wide-ranging impact of such a
crime and the need for a clear statement to be made by the State to victim/survivors. A
recognition given to the crime that occurred against the victim is the healing process
as he/she feels that the authorities care about the wrong that happened against him/
her. Added to this, compensation also helps them in starting a new life and minimize
the pain.

Compensation to the victims has been a controversy as it is believed that pain
cannot be measured and offenders should not go unpunished. However, both the
notions are misleading as compensation is one of the forms of reparation and does
not bar prosecution or other forms of reparation such as satisfaction, rehabilitation,

reinstitution and guarantee of non repetition.

The vulnerability of the victims of sexual violence has increased after a major
earthquake in 2015. The victims come more into trouble when the police offices
deny registering the F.I.R. or referring the cases to mediation. The vulnerability also
lies in the practice of local leaders mediating the rape cases and often deciding to
marriage of the victim and perpetrator as the best possible solution to tackle the
crime. Such marriages are a direct attack on the dignity and physical integrity of a
woman's body. The practice not only exempts the offender but also lets a rapist take
the victim home.

Under the prevailing laws and procedures of Nepal, there is little scope for the victims
to benefit from undisputed right to be compensated. As laws provide the change that
serves the interest of the victims and accounts, it is eminent that victim friendly
laws to be made and implemented likewise. With no mechanism of State fund to
compensate the victims, decisions follow the traditional approach of providing
property of the offender to the victim. This is a sheer irresponsibility on the State's
part. A State is the guardian of the rights of its citizens and cannot deny providing
the best interest of the victims. It is therefore duty of the State and not the offender

to compensate the victim.

70 ‘Life after Rape', The Telegraph (7 February 2011), available at http://www.telegraph.co.uk/
women/sex/8293424/Life-after-rape.html, accessed on 12 August 2016.
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Another serious problem with the Nepalese judicial system lies in the non-
implementation of the decisions rendered by the courts. Many studies have criticized
the inefficiency of the Courts in this aspect. Therefore, justice remains somewhere
lost between the decision of the court and the vulnerability of the victim. As a matter
of fact, the insensitivity of the Court is also depicted from the less delving into the
discussion regarding compensation to the rape victims. In rape cases, Court discusses
on other aspects such as definition of rape, social stigma attached thereupon while

negates the process and mechanisms on the compensation to the victim.

Moreover, the prevailing laws serve meagre to meet the international standard
set for the compensation to the victims. The bills on crime code, penal code and
sentencing have incorporated the laws that are absent in the existing Muluki Ain.
However, a thorough homework on the drafts and bill is required along its passing

and implementation.
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AUTART ATTUTAAT Hifad g b et g .2

-TT . Fegehled TaTell
AR IS4

HIfTeE & THHT T ANRFATE [GUH FTARAGAF e &7 | T EFaE
FIAA FATGY ANTNEATS (g =1 & 97 Al Aldblae FITAT ZHATT 7 7aGT |
Il TH TG FTT TATSIYT 5 ATNE ATATE GIF SFIGT I 576 |
~TATTI FTTT FATST 9T GHETGYT ST AT G 30 ST 9 GfT FGT TqE
FRTETT G |

R

Hifeteh AfTHTR TeepT WIS HIAEHT TTHT Fied T ASASATE YT ATH AT
ATIPR & | AIRIT ATIRRATS AT HHT TThIq ATIHR (Natural Rights) T
q TG, | SATch AT AR BHT ATIHR AT JeAGHT AT A @ T9T T&TH
AITATATE THATFFRT ITAR [T Aleh T ARTAqA HALATIT T qaH ATTHR
T | B 9T IR A FIAAS A FTHT ANIRATE F&TH LT ATTPReATS
HIfTeh Ehehl ®THT TlehoedT THAT TRATT TRUBT & | HiteTeh Beb AhT Tcdeh
AT FFT ATIRIT & 7 & |

Hiferd &% a1 ATTPReEaTs AATEZHT THRIHE ATTh (Negative Rights)T
TOAT [dgwg, | bl AIHT TqATs e (Inalienable) ATIHR T T Alchws, |
Hifeeh goh TATAHT TEH! ToATITHIAT HGEITH AT ETAThT g@r3 ard g+
YA | HifeTh ghe® I o ANReE a1 TANTRP FH ®IHT FAN T
TS T+ B | RISERT T ghaTesd A7 ghiaaeiiel qrguas oI aTar
T Ffeh |

QUIAATHT &, AR ehANIdHT o &b AAMHA g Taee | T9TeA
gmﬁw gida= (Reasonable Restriction) TS Ta&S, | AHRRIHE AR
STAR qChTl & THRS, | ThRIcHS ATTRR T ITSTET AT 4T Frd qUAT
AT THRTHE ATTHRAT RO T Fleheas, |
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Hifeder & HigdT, e, Ah, SIS, AATSIIAAR] AT 9T ETAT
gard Tlﬁ_ffl'l's(’ FGAEAT A9AT FERIHE 98 (Non-discrimination)sT &IHT
fergmeg | ST Rq off TATEAET W9 AW &% (Collective Right) THATIHT &
(Community Right)&T &IHT i fad e |

faeaearqt ®qar efafad difde ghdr Maraars evd Arbdied TsueEd
PR THT FA

Ak ghepT (AgTes
. UTeRiqe AfTPR (TRI)
3. ATgetaTer fagr=a (&ded)
3. goaeTdTel (g (FT)
¥ AT FeATOEET (agT=T (AATSTH TEagedTd 94d)
Y. Ufqettas fagr
%. FrTSTeh RIS g (197 T Afthar=el T=hIa)

foret feagTeeerTs sTem® /AT SfaeTe (HRTORT SHHAT T ST ST HRTaHThd
S T FATEATH! SATIRHT IHIEwehl ATTHREB] LU, TITARI A=aiad qied
TEF ISR fafsa aiacd, (T aaiive e, Haaa AaedrH T SaTeeh]
ek 3ftaepivT, faeaeht o7 WAhemeh! AUl ASATTAHTH] TrasTHT FraeTTH
AT g Hifeqds g fes™ T IAF gl A=qded, bl AR T
[Ty aHd Soei@ TRUHT B | iqgraears G T, 9T T 3 qN] T GXRRI
feTae® Ua AfaehTie®d YHE aI1acd v o | Wfaarel d1aR & & I g9
TATCATeRT ATH{EF UG qAcher A g8, | Slealiad ATTFREEATE AR
et Sfaaraar sfafafea Hifdes ewewsr avmr feaRtaw == T 97w

TRTHT & -
ATART FTATT

Hif® g T [AEE®! SaraaTHT Ga

fareareardy ®qHT AN TRUHT FET WHT ATIFRATS HicAh gehebl TIHT THTeAb]
SiTaTTel FauTie SFae Wbl @ | Y, T9relehl GiAaTIel gy 9% 2fg ¥§
T 39 T Gt g T Ui IS ARTIRbH b, ATIT TIT FEBITHl EeF,
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STEAFIAT &, 39T (T aege! & ¥ GFTIIa d1ed IS &b a7 Game
SYARET g T THAT B [BIaHbT gohells AT Wileleh gehebl &THT FALTIeP
JeaTafa SfEve | AT Y TS WIS ATTFRATE Hifeleh gehebl ETHT FeoT&il HiteAeh
g STV @1 i FTIHT Eehebl ®THT HIT FAUTHF HaeT TRl g | fhaa
T I=AE ad ghtaT HEAA a0, eafeqafe fa, qvesra smre ¥ {9 e T
AfGUETT AT TS FAAT & AT & T i |

T T BT EFTHADT FATAIAHT AN T ATTITHATTAT KT IEET
JUHT A qUOTT FTHH TS GEAT T T DT GALT P TIRIT TSTATE
AN HTAA TATITIA ATALAFAT HEGH HUH! GUSHT HIA AT FAA o~ g, 8Ied
A 0% ATAR! FiqdTd T 053 AR AAUTATHITTH & T Sl HAA A3
qar=d AITAqATE TRATIY T [HAICHE AR STRT GaTaHd eTAdeH afd T
TEAATSUHT IETEXT T | AAA HicTeh §ehebl FTATHITD] AT FaTod AITATE]
BT GRT 933 FT (DR)B) FTER & Geoll IS | AIAHITH ATIIT TR
GUSHT FIATA A TATSAIT 875 | TR TXFRT [deTF ATIAIe | AT AT
fereiTeserl FTAT=aaTH Ta=1 AHRT T HETEIT g gaagd | Hifas g% adr
FTAT &F o A 9T TUTAPT FIATHAT (ARG A AfapR Hifedss g
®YHT AtATAfEd B -

FEATIE® e IS 86

LN o c c 5] Y N Q c Y N
Jo® Alhdls GFHATIES died TS 8k g, FAATs I HaugHh aod fad
T B Tewre gearafd fawg (!

JeUF AThdls TFATHIEF died 13+ & Hric Tcddh ATchebl SITATH ATIHR 2 |
Taer oo fagefier 9f GIRT T 9IS 9T | 9%, AEE! aRAr faq s Sieet wr
BT | ST Wlaurer it T wd aee E I SAThel qEIN, derdr
T SEd FAE gaifad gtRaT R Faftd wderar aeRer R @9 9=
G TaedT (No person shall be deprived of his “life", “liberty"or property
without due process of law.)?*l'l'ar'? FaTed JITATA HT SATAT TH T, |

ITh FRTATs AR e FaTeAde T I8YT TS &RT 9 BT SAHAT: ATAHT G |
ITh HGTHT ~ATATHI AT Hraad, “H (=TRAT S{amebl ATIpRIqT TFATIa®
7 ORI %, ST AT |

2 Munn v.Illinois.Field, J. spoke of the right to life in the following words: “By the terms ‘Life" as

here used something more is meant than mere animal existence.
3 AIR,1963 sc 1295, 1301, 1305, Kharka Sing v. State of UP.
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=T G ATFR &5 | FFMAT qI09, T, ATAE, d&d, T&d, dled T Tqo
ARTFIHT TEB | CAUTAPT TEIFIHT 27T FAATE U TAGUSHT AT & T
A AT HIAA AAATST Fal HAHBITH] TATAl SIAATA HIRIE S&Al FATAAT
HFER ASFATS AUTI FadTe gearafd sfawg | Tarerer a7 fob Tieees g
I & 99 ARG q97 ISl Aerdiegars AqTde eqier Tl FRI Al
Faefes gearTdfa TATer SArers /A | JF SR T SR At 99 ST
ATIFR 9T 9T TG ¥ IRUE I IT TESH, TP HRIT 21, IrAe® ANKH
qAT ITSAAICeh HeTAlweIehl TeT I argad |”

HHHA SARRDl S(ad, @A=dl T G Irad 9tRar (Due Process of Law)
famT 2301 T AUy TR B | AR FAhE W@AAATATE Se QU
B | AITAT 1 FIH, R00% 3fE AwAiH AlqeT T AaTersT Afderer aHa
FAAATE §F AT TN TS5 | 0¥ qTAR! FGdTT T A=A Alae,
0%3 of RIS & TR FAA FAGH AUSH T ANKHH] Sad FdeAdTh
g el sfaws |

TAAATHl EF

FATTHITH aTeF F Ui Alhars dafthes @d=addTe aisad AR, Ioi®
ARTRETE faam T afweatmar @aear, faar ardefqar snfeaqas G« gq
AT I G @led, TS T FLAT Gledd, TITADT Bl TAT el T ATTHT
ATIAATEd T THETE T AT, ATl % G qETHAT J@T, AR T 2
FAN, AR ATATIH] ST T G T Aol @bl g 1*

X AN IAB! H1A TAATAE 9 ATSH, AT Wl JANT TaT A&ATg
Y AU M T IS T FART T T GHFEAE BXILT T AITSH &F A
FAAAH BF 8l | FAAAD BHAT [q9R T ATTAThH! Tceadl, Miada®
for=m T stfqaafchepl T, SMieIqa® Al g ], TguE el Gled @d=dT,
ATaASATATH! AT T AT, TGT T AT ATG FAAATRT §h A=
TES | A1 & I F-ATHd AfreR Ergd | ISl ATSHE, SEUSdT, AT
Tl @Al g T JFART TRTAT AT Giqerd Tsde as= 99, |

¢ Bhagwati,J. held: “ we think that right to life includes the right to live with human dignity and all
that goes along with it, namely , the bare necessaries of life such as adequate nutrition, clothing
and shelter over the head and facilities for reading, writing and expressing oneself in diverse forms,
freely moving about and mixing and with fellow human beings.

¢ HTRT QO TR Fiaar
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JHTAATH EF

T AN HIAAHT FTHT THF g4, FIAATS T FIAAHT GHIF FREETE Afod
AT AT AXS A FH AGRAT TIHE AN, T FIATSF a1 AeH(qa 3hed
frafeusr afeen, afaq, snfeardr, snfeardy snfa, waeh, o, afem, safifea
v, U8eT O, deuased, dHied, fFa, =fAe, Ja1, adandd, SIS
NI, ghTE qIT AiHe qeaageds, AUl TUHT Afch, TATIITH ATh,
AR a1 A9ed, Usfeus & T aifde & fau= @9 A aad AR
TYETTT, FITTHIHRIT AT [ABTEBT ATNT FTAASTHITTT [T AT T Ak AUH
I, AT FEET AN TGNTF ATIRHT IICATHE TAT ATAIfTer GRErsr &
AT AR ¥ U GEATAT ST ASHTT a1 T I=ATIehl T g g
AT B |

AT A= fafaes Tos ARMREATE F i ATRAT fa9qg RN GaT &q677 &7
7 AR ATIBR 2T | AT A9=iee (Formal) T ARATH (Substantial) T
T foRlaHeT grgr | TEHT ATIRHT TS G ARTRFATS FIAAHT MG FATAAT
(Equality before the Law) ¥ W FHH XA (Equal Protection of Law)el
I e I9s | 8o AT g9 (Justice Dube)d FHIFAT A+l =T 2T,
T AhT THTAAT BT AR S | g, TR, AFer, fg, a9 T s =
F I STaRAT fadg TN afadwerr {ifq IS A IS | BT THTAATR
HATTBTRAT TSI ATATHT slgiﬁ'l?ﬁ AT (Gender Equality)?'l'l'sr' Sre fausl g |
HiEdT T QEURT FHATHT WID, WAD,GAD/ ZED %1 9T &1 a¢l HIATHT aR]
TUH qTEwg | UTAHT R00% ATAR! JUIEF FAAGNE 083 P A=A @faar
T JUTART AT (R09R) o Hifereh gFAT THT THAATHT Zehebl FeaTsIfeT et
qTEw, | TG HATIRAT AT Tl HIATHT FHTAATHT Feael qe<l AT HABTR
T FAT HeT FaToad AITATHT ILHT ShRava | ST GRTSGRIHT TH 3T 8o,
ATHT AT ST qhaTE ANREAT I T ST X2 [Haaar =i TaRadrdT
T TS, |

ToARE EF

ferereiir JebTeTH, JRITRT AT BTATATATHT TALE HITHATE Bl THTAT, TETEH,
G, AT AT AT EA UG, A, MAgYd ATHATR! YT qAT FEIRO AT AT

g ‘a'RT‘i:,Tﬁﬁ'l
YE T Trg BB SN, UG
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GAAT JATE T a7 G Jd Jiqaed TewIed, q¥ AIedl Qraseasr, Siide
HGUSAT, AMSIAT AT AGHIT THIGATAR! Wb AMTRT THIAA AR T |

F e, AT (AT ITHTERN HIEAH AT STATEHIEE FF THTER, o, T,
TIAT, FEAT AT A F ATHAT HEOT AT JeRIOTH, THR X AT FrAeTad et
ATHAT TeRTOTH, TAR T a7 Frod Fea, AT, Aelrge a1 a7 F [hiaHe
faaciiar ST, QAT a1 AT oA o<, Shd a7 Il @l a1 ol il
T T, 97 e, fafae, aaere a1 awr & fetawer fefsea ar faeedm
JIHIIT, FIATET a7 37T oA TEATeh! (IHT T T T899 drasl ATTTeh
AT ¥ FEAAGEITE ATeF F I, A q@Re qar fam e
oo ATIAATS qa5g AT G AT g 1°

YT ¥ BIATHTT AT A9 977 9T ATIe%w, [aaciig Jaere g Areanare
STAATATS AT FEG T &b A Tage | ATl GI=d 8 g T R0
T ATIHPR GGl % g1 | Il el T @og, ol qIs+ aohells
A= T I TR FATAE Eehebl TATHT T G | THATE ATHISAR
THEIAAT §eh 91 T g, | T AXHRT, TR T (Sl GoaRATEAH T8 |
fergereamdt | 92 ¥ %7 GRT 9%, ICCPR #1 €17 9% () o fa=me T safqeaichet
AT, AT T@eAar ditaeh, fafad ¥ Fercas &7 AR T Td gEdes
UTeT T, FBTTH I, TARYT T ¥ fer =41 g% IqraT TQeh! I3, |

HHHTHT AR ¥ I @AAdmEre arsad T4 q9r3H T ARAHT AT T Jehrerd
AAAT Y& TRTHT G, | TITAHT 0% S TeTeh! FIALTA STUTETAT T TAIT A BT
T ATUHT (AT | A=A FTTT 083 of TR, AR T STIETATHITAT gchebl
ERAT T AAGF WEAHATE FHIH T TRV T ¥ e I Jfqaee Temrs,
F I FoARHATATATS I, Thd a1 GILS A T T HTHT a0 giqaea
NS Aich HIA AT Fhells AQMHT ATTHRART I HHT ATTPRHT aTAT
qiRTRr T | e ATt TRl B, ATAANSogHl geb, TIATIaTH B,
TRTAT GG R &, ATATAITEFAAT &b, THAFI &b, (MaANE ATRARTEZ]
g, A §F, WARATF §F AMG AwAH Figad, 3083 o gaarqd
Tl TqAT | ATl HiadrT (09R) o ATHE=ARIRA] ghHAT (G JeHIeT,
YR TIT SIATAITHT AT A HIAHATE Bl THEAR, ETGH, o, T2
AT AT B UISA AAGYT TTHUTHT THIH TAT TEARY T a7 =T JATE T a1

v HRT 9%, Jar |
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HATS icer TS TR0 Ak AT Fichel, TAT g73 aAT@IEST " T2 &Afaqgiet
IS, ToaRUTEATATS 3asg A Affatad & |

AT T

qeH ARl THTS H THIING T AR Io(bl FAT AT TeaTe
fa ared qUT HAA FAAAERT (4 T4 FF g, A Ahd ATF BT
SAFATATHT TR WA T e feUahT Aeette M @, a¥ 97 STl ARTIaREH
EFHT AT ITIRT AN Ag+ a1 8 G |

THTS TRUBT Afhellg THTS HUH aalhl FACaEd 9 TUaids T a0
IS HET a1 ATHNEHE IUEId RIS I7a, T TN AT ATaeT
HUHT e THh1S HUH ARhars JATHT A10Ma, X HaRE Toea=dr aiaue
ATch T 9 9H ARTERS FFHAT AT IJTART AR] A8, qchld FATAd BT
AT Tg F FTH AT F Afch GAART T8 T % ufq aAfhars #a2
TEThT AARITHT HTAAAT AMFUART TE AT ATGe TALAT FHRIHE o AT
Ucd |

F AfhHeTs Mool T FHX TAINT TACHFH FEIAR TAIH, e T ATk
fa%g ASTATHT Ub FAHT Tk TIHAT Tel Hel FATed T ol A(ag, HIRHl
ATTIRT AR AThaTs ATFIIEE ATeAT &9 AT AU, T ATthals Miaeg
U] FRATETH! ATAFRIE! & g, T ATthells @, (MTer T q&TH AaTedl
a1 AIF HPreTe @=g A &% &, AqHY T&drs A (7.9

BITAT GBI T3 &b g T aiedd & | ©

fomT Fg9TEa AT T GEAIF TIRT Akl AfgHR fadrsd F a2 |
T FATIATHT ATcheb! WG, AT T JETh] GIET T ITATS (TR
¥ IRETAT FATSH Afhel ASAHT fa%g Wt 9 T =TI & Wi g7 | F
qfe eafehel AR SFFATAHT TUGHT T AT YT TR AT T AT 2T | B i
ARTFRET FeeTargeT (928 qeTT AT AR JTAR IS ATPR B
AAfHIIR Riwarl AfqaT ¥ atfacsr e 79 fAsTer gearser afaer gv,

= gRT R0 JEr|
¢ gRT g, GTE AT [9aeandl ST, 2% |
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AT gariore AeEes e @i sfrer gomgfa wuer g 1 g qd =y
TRT TEgAT F &7 | 7T TR A g, =T T Sl 91 3fed 96 |

Fqry fifeds 2%

AR qifeaars a1 qifed WUH HZhl AT A1 PRATE @R AT
qTS & &, AT GIfeadrs HTATaaITH ATAIE T EIT9AT T afaqfaaiade
T 9139 &F g AT ARUHI G | AT &F A a7 gl ®TH] T
AR TWH G |

T EHT ATIAT TgoR @03 AdeRP! AdHR, TETaqThl ATHR, efadicer
Al AT AfTeR Tdad |

ATAATTEZHT &F

I3hTS TR AT ATHT Iehl SAThals I AT ATATEE ATAAT (G2 AT [FTaT [FHH,
HATHATT a1 ATHASAE FaeR AR AFUH g | STh H1d BATGHISTH
TUEA g8 ¥ AL HAdeRare difed Alchells FIAATHITH &lqdid 13+ &b
gIaHAH AR fauer argeg; 111

faR® ToRaErelaegH &

TATAD AGULAT AT AP M T FALITHT Jcoblel @A qT TaT AR
IS FHATS UM (HaRe AoRared "Rad, MaRe Toaradl IHl Afthe
feafqepr AT fAsTert qRaReT qe&r a1 AfddT ATARRATS HATTHITH bl
ST [&7 9, T 979 S9! ARTREHT SFAT AT ITIRT AR A+ Fa<dT, Far®
TSR e TIPS BRI AT & TTATIAF Frl A TheATs TR HT TGHT
AT ATHATE FIAATHINTH SATTI(T TS 5 < g BT THRIHF 7 3 |

FATGA AT ASWTAITGH BF

& afe eafarg et saafa, stra, sfa, TxeT, T, SrEar a1 e JEearR
HTETRAT HAINT (TSl TAT FTAT(F TATTHT F TRl SATGT o HEGAT AR,
F T, AT AT Gl IATIA AT AT T AT q&d, AT a1 qraur w7 @

50 ERT 90 T 99 TEr |
19 ERT IR, Tl Fraem |
13 RT3, JeT |
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ST a1 Sl Afhals @G a1 9T a1 Ak e a LAl a&d, Jar a
qfqem & @ AT a1 SAfqew Afcwars A7 fosnr faazor a1 yam i, 3wt
ST, WG AT AN AARITRT ATARHT F AT a1 AHEIATS S a7 Hrd
TS, SMd, Sq a7 GATSAH! ATARHAT ATHINE HIHEATS AATad 3 ar
FATGA qAT A I=aAal ar gl AR fa=eel J9R Y8R T4 a1 S
fasrears & afe feferser dreames 9 TTeH, ST STeTAT garge T ar a9
FTIRIAHT FH JIRebl HEHTE T UG, T T SATGT AT HIATAT FIT
TR ATAISF AURTIR] EIH] FIAASTHITTH TUSAT g T AT Hrgare qifed
ATHETE FTAFTHINTH T TS g & ' * Jearfq It 3 |

T AT A TS ATGAH! [G9E AT g =g | ATeATs ST,
TATHT, TH T TALHIAH!, TRATHI, MNIE AIEIAT T INTH ATIR aArs [Sfs
R T, TE9TE T, SRR T, G g a1 78 T (978 T, Srefsdr eTeqdd
ar O T IS T, I AT A WAl ErATs e, S B gATgd & | 8t
AT BATSATI0G Fad W gehehl ®IHT T TARN A=A T ATGIH o
TATCHT g | TEAT H1d IUSHIIAHT HIHEH! G | T FHRPT AAT HGATT
IHAT T HETA(eIars qTeel ATHIGHAHT THl G | TJIg gch HeTd e
Afdqe ®qe eata, AATTE I ARTAqe, ST FEEET AR g ¥

AI=IATR STaeR 1 &qel Tod JIH & |

AATART A=A HTGT, 053 B aRT ¥ o GATg 91 AIAAT0gH Bebells
HfeTeh EehebT ®THT TGN (92T | FATPT AT HGHAATE VST FATGUHT 9T |
fifeq caftheg FAAHINT @iy fadarsy gheT I AU@HT AT ghars
qfewiiaass Hifdies gehebl ®UHT ARGUHT 2T | Aasie a&q dar, qiaar g
THETE, @RS AT YART THaTE, AT a7 giiHe TIAHT F9T THaTS A AMSH,
ST ATITRAT A= T APl I T, gUIT THATs IUSHIT TATSUHT BT |
AT TITETT HiTcAeh ehehl ®THT T[T AHITAGTIAT gebells AGehl 3 | AT T
FTITE T GATGANT FIIATS AT AT TUSHT I TR JeATIT TRTHT 3 |
Ifera afaafd, FEwTTar, STaER ¥ SATadIad AT I T4 o T e0H S |

FHEIaE &%

AEANIE AT ITT T ¥ HAAE! q= FRIER T9 &6 g4, AT AT ATchabl
GHEICAT T MG T G el HIAAATATEY Aichebl ATTHT Y TS
13 9RT Y, Tl

9&0 VT #9 SEBR N, AU
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T AT T G | AT el AThebl TR FIAAGTHINTH AT T T T
T FedT it TRl G | B qi Aol TRHTAT ST TS T FETRT
EFHT FITATHITH TP, A GIE o | HALITS TBTAAT AT T, FTeAT
g AT FER T B AR |

T FHTHIUTA! UASTHITH g, AHP IAET T Icdaehed Hiehl AaITATH,
ATATART FIET, ATGIAHIHRY T FAAT AT AT Tl (b T JATSTAHT
ATRT AT FIAAGHITSTH AHGIR, AT T IHT T T, 5T ATasTieh
fercept SR 7 afchepl TFafa ATRIET TXFTHT LT TSl fEcehT Taar 7ol
F WA fecqedr AN AT FFIfa JANT T cawr iefier sEearen
®qHT fa afebeg |

ATEATHT JHITT AT e 9T el qrT v qihve, | bl FIHT i
AT AIfAF TFIR 9 T e | AR @A ¥ TSHE Aifd aeard g
I ORI ¥ A A el g | gearaareedr gF 9fq J&aa dfaer
TS | AT 2 G 9o I Aot F FEad g9 | 9l ATt fEcehl @t
Sfed af AR T gHEy | BT 9T g afqufd T Fd BAAAHITH
&Tﬁﬂ'{% ﬁi‘Q'{ afaew 9 g | m?wns“ ‘Power of Eminent Domain' T ‘State
Police Power' I 9= fewg | TRFTAT qavel G AT TR GFRImEHAT
'Police Power' AT AT Feall T4 e | [9deaTdl GINUTHT gRT 99 o
AT ATTFRRATS Fool@ T B, | AT ATIRTSART FIALTT, 0¥\ BT IRT
Q9 ¥ TATART A=AH e, 083 FI GRT 9% AT TEIaae=dT aehebl Tt
Y ANREATS B, |

aIF WaradTed &%

THHT ARAT TE JAh AThdls AT ATRATATAR THE! ATqF, AT T
IRV T FAAT g4, TAF dIHe qEIaradrs difHe &Fd qdr emde T
T=ATAA T AU T & g, dliHeh T qdT dTiHeE TSehl T T W& T
AT TET FFART TAT RN AARITITRT AT FIAA aAT5 FAfad T T, FaeT
qfe et e, fTsarER ¥ Afqearer gfawd g AT Arasiae e T
T BRATRATT 9, RISH a1 FHE! g9 qRadT TRISH, GHAT @Ad 9 HTH Al
IR THFATTHITT TUGHTT g Tl * aifHes ATewIarel TIRTa faehre
T Il s, |

v GRT Y, |

9 ORI R, Jal |

T Frq SAPBR T, 79 | 989



&a1E% / Sambahak

Y ARl AT ATRATITAR GTHb! ATATIT, AVATH T TREI T qAT Bl
IHATE AT & AT g1 | A%, Fhel I ATaae e, = T afaewdr
yidqehet g4 a1 AT e TSI T PhaTeard T TRIGT a1 FIH gH TiadT
TRTSH AT el THAT A T bl BT AT HFER T TRTSH IS S |

a1 &% Yo AThdls JeATHd TXUHT & &1 | dTTHE SqAATH &b T=id Jedeh
AfeRars aTfie s, A= T aafaamdt Afaedr gy, AR ASTH aH Aaera
T AT T WAedl @d a9l ATET SSTAT gH aRkaad 9 qred AU,
T HATIRAT TS F TehehT [a9T TgH, AThIT a1 AHEF TTAT LT
PRaTeraTd, ST AT TSTATST T ATSH Afa@R qAT F ufq of qH a1 &
THPT AT THATE WA TEd IS WEAAAIHT TG | AT Tk SATchepl

AT F ATTRREEH A& T TR T T FaedT TRUH T |

Faol af ATt T@reed, frsar=r 7 Afdqewar gfasd g a1 arasiiae et ST
T BRATRATT T, TRIST a7 IS qaTe a1 YTGHT TR hael hadhl g9 aRadT
TRTSH AT HAHTh! THAT @A T T e FIH a7 HGER I HIIAAT AT gehebl aTal
T <hd | TET FTF FUSHIIATHT TATSAHT AT AT Faer TR 3 |

JAF diTHE THIRTAATS FIATHINTH AT e Alcd HIaH @l ATHl
IS TS T gTiHE TEH Toarad I FRETT TH & gg I A G |

AT g TTRIIF ATTFRITT o AT TFIIAATS T TXUHT &6 27 | T4
SR ASIATE q THATS GHIT TAER g, ATHIEF STHT qHPT qaaead T
AT T, TSIATSH, dTTHE PRATRATIE®s oaTdd T T3, HIAATHITH daTiHb
T, Fee® @i ¥ el geiel Farad T9 913 Sl AfgehRe® Jaad |
T q GHIT THATS I HAFHT T AEWAT, ATHINAE FATd T AT
THATATs F3E I qIT ANTA Hecddl difHed qIT Ehiah TFIaTeed qe
FAGT T AT AP qAT IMTAATS ATCHATT Te ATHT gHpT FaqrT T
REefT TIAT gHE PRATEATT ¥ ISuEeIE® Gled ¥ FodTad 9 qIa+ Jae
qiafv=ra T A1 SFFeT TR g |

ST T GHB! THEIRIH] ATIRHAT TSTATs gHaATIeT T GRS 5T T 3 avHn
faarer T Titwg | TSI FHA GHIN FAAMAEF A AT @A, ATT HA aH
fTeToretTs Yaga a1 gXaay A, A9 ¥ AN T qHeET ATARHT 795
faTigsTa ANTRFHT TIHT FoATAT g T ATch a1 FHAAATS dTiHe @derarl
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HIAEE TEhl & | AR FHRIcHE AT (Positive Secularism)3=aira
T YT Tqd AT FFER T, GHET ATIRHAT TIqTd A0, g9 T g
T ¥k g T T gHUT FEWEr T GHEATH ATHRAT FFeR T [auaes
‘Er@,?[ | qHTARUETATeR! ARRIcHE T (Negative Secularism) A gH T AN
FRB-HF (9T & |

ISHT F OH qgH, T T THATS THTTEHT SETeT Tg ¥ FTHIHAT efeeh famaram
TSR] TEEIAT TG AT AT el Uews, | a9 I SAeaarehl Jearafd,
T YT T G TR AT ISABT THATTHT TaIAqT = GHTIILTar & |

I AR Afh T THIE FAATE I g ATIHR AT | AT S qean T
gTfee ATEATH! Waadl (Freedom of Conscience), HTHH® dgctdic (Pluralism),
FEAeIdT (Tolerance),dXHTI T (Governmental Neutrality), I59 T gqHAT
“{WW (Separation of State and Religion) ¥ gHATE AT T adl (Freedom
from Religion) T ARTPREATT TS | THATTAT B AT T TUTT aellg I
g TRl ATTHR 21 | i AAAqTeAid AR Badhl dHE! dqervad T
AT FEATEHT B GHERN T AT A AT ATTFR RS I o ATTHY
g W dTfH® Fcde® T STl ATIhR ATHETIE FhidH! ATdHR & |

R0%3 HT AUTIeTs gUIHRUET ITedHT TTAT HFLIT T HifeTd Zebebl ®THT Ycleh
AhdTs TATAd HTSE Ta FIpiad TFIRIH FATET @ TR AT ATIH]
AT GHEBT AT, AT T AR T & g, A Hel Hhhl gH IRad=
TRIGA AT ¥ Uh-Ahl GHAT GAA I T F HTH, HAER T TS T
IITHEFRIS T oTfier TSRl qoarad T A& T & g eIl Tl a7 |
TR FfaeTer aifies TdaedTars yearafd TeE B, STHT qHAIeadrers e
feguet & |

JeAT, HAfqear T Feeefiedrr! faTaed HegH JAT AAATT AT T GBI
HATETRSTATET TTHT TEU TS ATHS ISTehT GHBT AAAFIT T AT T IS Tq
AR TETHT T ARRICHE RV ITEle® JAATs Avdiaeard W eqHyia
ddET @ i3+ qunrhdil [EREERIE quml
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ATRS ISTHN THE FaAFIT T TS AfIFR T FF G g7 W A T8
TS HITETF EhepT ®THT AT T AETF @ | GHF! ATPR ATh T THIT
TAATS WIS g ARIHR 2T |

HTRAT, RTePT ATFIT I AATT T AT F &H THI Sq=AdT Tl ATTFR TaST
A FIEIIF ATIRRAIT ATHEd &IHT dTHE ShIThATTRT Grafed Afsr
TS |

AIPR, ATHA TSR] gH FATAFIA T AXATH T DqAd] qa7 ATHT F3AT IH
qiead™ T IS+ TR, THPT ATURHT ASTATE H JIRepT (a9 g, AT
a1 ATH{EF BIAT IITHE BRATHATT, TS AT TSTATST TH a9+ AR q9T
F I gH TH AT F GHP! AT TS WA e TS EAAqTEHd
TES | TSR ITEIaE AERA T 99 gHewdls Ieaare g e
g, ddfed ®IHT gHH qqATT T AT I, TSI, difes Phardaraees
FoaTed T 9IS, e T, FTeE @led, F=arad T4 arad ST&dl Addr
TS |

HRIET FIIAAT qHATAET &6

g Afhars (a9, Gafaad TaT gHE DI ATHR &, ATHA ATl
gH AT ATRAT IRac 9 @Al T AThITd &GHT AT AT (Al AT Tl
a7 fSiT AT ST, o, e qaT RIorET ST of a1 T 9ohe T
qrS ATIFRAAT FaT TehT q15e 11

fa=R, AT T THET FAAAAD] ATTRR el AaET TR G | THAHTRT ATITH]
HEATT T TATS HILIT TN B | qHAHTHT ATARAT AT T 715 T
B | Y% Afthars [g9R, [a® T gHE @aaarsl AderR g, AThd AsThl
gY, ATAT FqATIT T @AAdl, AhTd &I a7 AT [HelR qrasifAe ar
[l ®q9T getrerst, o, a9 R gf a7 qrdT Yehe 9 9red

AT ATRA ASH gH T AT FaAwd al Je0 T [AoApbl FaAeadH]

1e  GRT 45, /T AThIRep! [qIaedTdT ST, 9%¥5 |
e HRT Y (3 (O)F FHTaHeT AT FadTaes® IeHe THawa=dl HeTard |
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HTET [ATS h¥ehTd AN =g B | AT AT o H a7 ATET Yebe T T3
TAAAATHT FIAAGRT AFTHT T TSI G, AT, W@ ar Afqear ar
Wbl HifeTd ARTPR T TR TET THATT FicTa= VTS Fieh AT
NN a lqg

FTAATTARIR! (9N, AI(qa® T GHB! FAAAD ATRRATs T&T AT FFAT
THIT TIT gRT 30 o ™, diide a1 ATNe ATagedd a1 Afeardr Jadm
JIAANARTATS THA AT THH! TTAraT qIT AR T ATIbReTE Afsaa
I e T e g 1

FHIHTH TXRRATE THATE (=07 gaTe Ao T e eFebl TITIAT T qUrS
THE! Tl (Establishment Clause) ¥ dRPRETE gHdATs A= gAdTE
A T FHE TAA AATG TH IS @A A (Free Exercise Clause) T
T2 TFRET (g8 Tehl e | STAaTal T0dq= Al Afaarde arT 3% o
AT TS ETHE AT A=A T THT G | Fe a7 g8 Sere T a1
A ST, FTEASIHE [T a7 Alhel HAATS o1ed F9 ool G |

ARAHT ATASAAE AfqehdT, T T TFTATIHART ATIRHT T Afhaars A
AT TAT GHB ATAFIT T AATHH] AT g qAT ITTHE AT T
AqTTYeR, fairar, AT a1 =T gHael BRaredraeedrs Haa" a1 e 19
P TATSH TH AT ASAATE FATH e I 13

gferor sithepTaT Uche aaferarg anfier e, od, fa=mR, faeam ¥ aqer sifaer
g, gH AaAFeI a1 TSI (Mool AT [TAAEE G(A AT TAIA AT
e el afgg 111

foeare T ATRATH! AT AHARET G | ARG a1 AHENTE STHT g A
qTSH, GTHE THSTT AT aiie RIET gt I 9red qAT Seanaudd wae &
aITHE FFIRTIHT ATdg g, e &g T aT difHe RTATHAT 9T g 9949 T
I ATTPRRT FaedT TRUH g 133

95 GRT R, ARG TAT ASTANE ATTRETT=AT Araeiad Fiasias, 43&% i, qrarhas qur
AERAF ATTFRAFAT ARIed IAATTAR a7 R () |

1 ORT 9, ATAATIHREATHE WETarEE, 1364 |

20 R (IY), TRART AFeTT |

21 RT 93, SRTOT AftRepreRT Giaen |

w®  GRNY S AeEgd! Jadm |

T Frq RSN AN, 9 984
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TATCAHT ToAET e AT & AU GRFR JUTAF FIAA, R00% o Ak Eehehl
®IAT dTHF DAAAATS TATHT Tl [T | Il A ama fagrear
TSAE R (g aHEHAR ATIRAT A W A FiA=rd
TH TS, Gad UHH AUERATS AT TR UTSaT | AU ATIRTSAH
gfaar, 094 AT T ANIREEE  g¥, qUEHdel  ATIRATHSTE A3
TEAITATE  HERAT T4 Hildd  ghebl ®IAT JAF  ANREATS  FATeAd
UREIRTRT HATET QT FAATAAGNG ATAATTRT ATHT dHb! ATATT T AT T,
TATTRT AT, R09% o R0QY AR AALATATS HIIH Ies dlHd FHed T
qrS FT 99 T i Afrerers HReaRar 9aE W o | Jure afarrsaen
Gfagm, R0%e o 9 Ho@ AR s MRl YeE T S |
yfafafaaamer aroom, 053 GHYTAArg UMY ISTHl BUAT FILAT T |
TATAD] FAAH HTITTHT ol (RIS el [T 99 8T Jdrefepl Fiadrae
T TAAATEATE TGl TS T ) |

AR T

Y ANTRHATS AT a1 ATESE ARIHRH o G fauaepl geer an ¥
IS &F & T FIAGHITTH T TCT I FAAT AHFRI & I Jraurarg
AT d=AeT Ufgel graedl § I |

FEAATH] &F ST TASTE T AR (qTTHT GoAATee ATAAGT SAAAT T3
UTRATATS GoATh! & AIS | Gooll 9T TR THIS TATSTHT FAATH HewdTol
AT TE7g | AHRATS AAATIIT JALETAT X STAThae! aATSH AT AcATALTH T
T8 | T AT IS 9N AIFR 2 | T4 qiAear 9f gerer arse sritad
ARTFIR T TE ETgT | TTHRA T e ST FRIE® AT T P ARG |
& I HTEAHETE FAAT TS T SAHFNT G+ Afearehz,*” il Hewaqor g&ares
g | TRAA Ged GoTHl &F JaTH AR Ui SA=AcTHl ghiaT TR TS, |
FARF ARG AN D afgwg | AIAAT 0%\ HTAH] H{GGTTA
FAATH] Ehe] AT TN | FAH FATaT, 3083 H T 0 o ARl AT
T ot | FATreRT AT THA ATEAE AR AT ATET F ai famerer
AT qTS, AR T IT T & & ¥ HTAAGRT A AEqq T AHITHA AR
BIEA A TRUST |

23 HRT 9 JeT |
¢ GRT 4%, HTHE ARIhIRHT SHT, 9%% 5, [CCPR &0 €RT 4%(R) |
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MIAIIArHl &

& af At s, e, awf, faaq, Tores, TR 3 AT faage
AT FIATTHITT ATEF ATTHET g HALATA ARTRFRN T3 AT
TREATHT JATA(T § HITwg | AT FaITTHT =TT ORI HLTHT AT TEE T g
AR G E gehebl ATl TRUH T |

My faegwt &F

Yk SATheTg 99T fegehl & g, g, T4T, TRFRT, WLhR, ToAT aT I Hl
T LT FIAA FATS b AT TAHIH, I F1I FIAATHINTH TSI g g,
¥ Gifeqars dresrare FaAawitad Afaqfd 9IS+ && g7 AT MRS 3 |

@G, ATATARTE EF

Jce ANTREHATS o, ATATaRuraT dfed qrg+ & &, araraRuiid Jguv a7 graand
g afqarga fifeders Igusare FEATGHITH AT IS §F g, < AR
farepTaaFaredl HIAHT aTararel ¥ (e GHEd Geqdel qT ATaede BT
AT TH T GRS el TATTH THAT FaedTel ATAERIT ATRAdTATS
JredTEd el aidw |

RraTrarea=d g%

S FTRAFTTE AT RTETHT TE=THT £ €, T AVFATE AT AT
Teaveh! RIeAT Afqard T f:97es qoaT Areatys qeawHar e Hoes 9 &F
gH, AYTSIAT UK ¥ AfdF ® faq AREArs FAAaHITT o 3=
RTE 9IS &% &, gRfadia Aikepers Jeifaty qo atexr T WY v arergaeedn
AYTGTAT HUHT ANNRATS BAATEITTH (:97c 78T 997 g g4, Arerd
AT T AT THETAATE FIASTHINTH ST HIHTOTHT RTel T, et
AT foaamera qar Afersd TR @i ¥ FSATAE T &F g FawdTd frarars
Sl AlTHRE BIHT [TSTH |

2y URT %5, 3el |
e GRT IR, JeT |
e ERT 30, J&l |
3c GRT 39, SEr|
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foretr greq T SfraweRr AfaeR &1 | ATAITTE YR ANREATE a9 T qEEhd
Rrerrer TRISES | I FATSR MHIOAT BT AREE 9 99)@s | A
et fasprar Rrenfamr afvsream afn v afea | Rremer w0 719, A, afg ¥
faaepept afiraly Tam | RTem q9 ANTRFeEeg THM Ja9R, IR T qedl Te
RIS IS aTfacd &1 | faredr, somaetices, Siide, sAma@nasd ¥ ASHRHAs
EAUaE M WAl 367, | Yoidh SAThalTs [QTETTeh! SATehY g [aeaeardl S
1%%¥5 F GRT & o TATHT WH B | IJqATs IS ATHRAIHT TH G |
ICCPR, CEDAW AT ATIFR AETAl=Id ATAATAehTaTs RIEATAT ST T g,
AT ¥ f:97ek Raretrar St feuar argeg) | AdTereRT g Wigemer Riamars difeas
EhH] BIH] TGH A | TUTAB AT JodH ARTNERATS AR RT&TAT
TERl &, JTAtHes R1en Afard T (:97e g7, Tcke ATiapars At qeeeH
f7:eTek foretr qTQ eheht ®UHT gEATIT TR @ | faae avjers fered 3= Rren
qTS T ¥ HIGHTSTHT RT6AT 9&T 9 Fa TRUH 3, |

AT qoT HEHfqaH &

geU® Afh ¥ THEAATs ATl 9INT GIRT T4 g g4, Joid Afh I GHaIATS
JF ATl FHAIATE ATFT 99T, (A7, SR, AEhRae Taar T TFIaErd!
I T FREAT T &F e g a1, |

NERIREI e

J® ANREATs IS &6 g, dd, Faedl ¥ SRNR Ferddl 9gur

FTATTHINTH g, Tceh ARTRepeTg ARIPT AT T TS 8 g 13

ycier forferd safhemg ASRN T 9 ARTRGATS AHITTE GREAT gIes, Jv
THATE AT HIfAeh geheh TIHT T T GITURT g | T, GRAT, TN,
AT ANEl, GeUHITHT qHA HIHEATS FIHTSh GRET =Tfed gal qdehl
FHREAAr g ol &7 | [a9adr oamd, JRad qabd ardss GRererdd
AT J&TH T TGS | AP T S GRETRN TAT(T TR B | IAE0 ARbrer
e, @AY, @A, Tred JU=RAT Ta=ehl GiAr=raar Tl & |

¢ GRT 3R, JeT |
s0 GRT 33, el |
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TATTHT Glgeiel HFgThl aeth [EgAT Fal &1 W 9 Awdied gfaar
R0%3 FI gRT 95 A AT AT TRTHT (94T | 93¥5 BT ATIUMTIRT GqRT I o
TATATISTH FRETTH ATTHRH FTRT THT 3w | TITeAhl FaemTer 9iq AT
TAT ATHISTh FREATHFIT Sehebl HATAT Tl UTSw5, | THHT AITSI, Thdl Al
SIS AR, AeTTh, ATAaTded T [qaw aviars ATAISS qLETH AaLdT TH
qrE |

THE TF

JF ATHFATS ST H AATHH] 8 g, Tdh HTHbeTs grad qTeide, qiaem
TAT ARTETAHT AT ATHISTF TREATHN 8F &, TUF HTHFATS HIATTHITH I
AT @i, TRHAT FENHT g qAT Qi AETarsil 9 9IS & g aaed
T | TS (dT=a AT §hehl ©UAT [AZUH T |

TGl T

Jeeh AN EATE TSI ATARAT ST ol 7:97eeh I 9 & g7 ¥ s
qf ATeRIeHE W AT qfsad AR, Teddh Arhals ATHI @ JTAR
TF g9,° I ANTRFATs @ @A ddT GRAHRISHT TeoF g & as
o1 TRUHT G

@Al g6

G ANRHATS @EdwEdl &6 g4, Yod ANNEATs @ a&qd] AFaHr Siad
SfEHHT g7 FedreaTe WG g4 8F g4, YA ANMRGATE BIAGHITSTH @rd
TEIATEH & &« AGRATS FIAA UG AT AT & JUAT gAdF THEUH 3 |

ATATAH EF

(STt @THcaHT T8l aTeITare Fedled ar AR TS e
TRTHT G |

31 O 3%, I |
33 GRT 3%, Jel |
33 R 39, JET |
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feaTe®T g

Yoy HigelTeTs «gie TedTd famT Tam 97 g g, Jois Afgarars qRiad
qTqcd ¥ YSAd @eAdEl g6 g, Aiedlasy diiHe, drTee, dihide
qRERT, YA AT 97 Fe ATUHT QMeh, A, AT, FATawTF a1 6
e TepfawepT fEmotesr T ar Qo R, AT H FAATHIAH AT g
¥ difgdars sAeHTH Afqafd ST g6 g, AU Tl (Heprawr Afgarars
FHTAOE qHTEe fagT=ael ATaRET WeWn g4 g% gd, Aiedrars furem,
LY, S T FTHISI YREATHT PRICASE [qHHT ATIRHAT (G909 AqET Jre
T gF g4, GRI qaT MRETReE AITHATHT SHfdel THI &F g cAawrd
AfedTRr THATATS AT fSURT I8, |

YaTT TR ATTHE gAIeE T HIIATATE ATl g A3 | faqadicns arsies
PR ¥ HEATdTs AlEgA] WUd PR [FHEH AMq e TRUH @ | a9
A= | I 929 AT JA@dad AledTdrs Ada T7 AIHR Ia TAT 99 FHK
BTl F 4230 AT |

AT HeTa{=Iese [Tl STIRAT HEHTd T A+ Herdi qiied T=T |
JTfie THHATGHS Afedldhl FHMATR 86 Ul fqarsd gae =T |
HiedTaeg g T ThHT HHTT SeHeT T Werdied 989 Hewaqul v&ar |
TATAHT R00% ATASRY 0%3 TFHFT ATTGTHHT FHAT T WA=AdH HIT TQ
fASTTehT STERAT FG9TF T AgH IaaTT Wb SIAT 7 TCT FH 54T |
FRAH FTETT R0%3 o AigaTd! Zars Ha® ahebl Ged aRTAT § T, ST
Al qUF PRUEATE FH UF (RIGHEBT Tara TR, T @A T I
g, WO, AAfaE a1 o7 & A # qvedE g ¥ Uqe aedtaer
BRSBTS T & g ST Tl P37 | A7 geb FaToel ATeAael ATG9T TR,
T TUHT qTE75, | AY, ATHTS ST F=ATTATS ANTRdT (6 oT@ehel gTelehl K
ATk HiqgraAT Afgerdr TAE q90 g6 T FHMINGE HEHTNTATR shaHd
G 3 |

ATAATAERTR T

JU® ATAANABATS ATF AfeaTddied ATHEI ¥ STHIAHRl &F g, Td®
FTASNARTATS ARATR TIT AT 18T, e faeprd, Ty, T qr9or, Irera

3y R 35 el
990 VT Fr7g RGN N, UG
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TR, GAde, AR qIT AT ATchcd [eTHHT 8 g, TS aTaAdIaAhars
YRTETE AT ATl GEATRTATRT & &, H U ATAATABIATS PTG, @THT AT
XS AT SGHYT BTHAT TS TaTg, Y 9f Frefatierbrars are faame, i)
FTTHT AARYAR ¥ AL T a7 ek el ASH, % I ATelalTieebTens T,
YEdT AT [T FHEHT AT a7 YANT T a1 Ah(qeh a7 TiHep TeerTel ATHAT FHT
qfe ATl 99T I a1 Yool qeHaeTR, SU& a7 Meiiees, HIAiges, Ao a1
ST YT AT AT TANT I qUTSH, 1 i areAaneerrars o2, fqaraa
AT AT TGP TH ¥ FAACATHT TN, HHAGE a7 A7F bl (ehqHebT AT
fa qUTeH, Y% ATAAIARATS ATk ATAR & &, TqLTd, AATH, AT
WU, Fguiied, faeamyd ua Siferar T ATAANABTATS SIS AT R0
¥ GiaeT uTS &% &, 3h 1A FAAGHISTH USAIT gra I A&l Hradre difed
ATAANARTATS GSHATE FIAATHITH AT ST B g FALAT TRUH G |

HELEINED

ST T FARTIAT Sfecdars THTITaE GaTael fagreaer A aeant g
BF &, QTSI HATTRIATHRT ISR AT GFHT [ THITTH FTHIHI,
giafdfaed ¥ FEHTNTATRT AT FIAATHITTH (879 qa=ar (e, afaa faardars
TTATA NG I= RTETEFA BTAAGHITH @rdaatad (e [Rretrer sraer i,
it 3 TS == RIEATHT IfActepl AT BIAAerHITSTH 9T e T,
AT THEAATS @A T ATASE & I T HTAAGHISH [0y aer
e 3 THEEATS ATl IR 99T, §9, 9 ¥ gfafasr 1, Jee 2
SHEwdrs gafAedr fag e AT AT T A9 ITaed RIS, A5ddl AR
ATEATAIEd IfAddrs FAATHITH TF Tak AT gIaed RIS 9, qodel
FTATTHINTH THETAR] AT T, 3[ad FHIAATS I IRIGRT Y&d qradr afdqd

HigdlT, T69 T Tl THITIHT TEHT F(cTe] TS STHT YT T T =rarrard

o [ r\?g N o = o N [ N oY
[ATLIT YA AT LTI QleTdebl ATTRI GHTATg FHATT bl JE |

WSS ANREH &

SIS ANTRHATS ISTATe (a9 FEAT TAT ITHINSE &b g AGeATA dledl Iaeh
B AN EH] GHHT Trgeblw FATATh] TTHISITER “ATSITSTE ST HUhT ATILTATS
FraeTer FAEa 318 fGUsl dhgo)

3y LT, RO%Y |
3 IR0 JEl
3¢ LT RO%Y..
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QUATRTE ~TTHT &F

ariferes ®90 ggife Wt Afgwr, sfdq, enfeardr, snfeardr seentd, "l
AT q9T A deaagersd, Fan, fFam, wfas, safifed ar frefeusr éoe
ANIRE q9T AdETd fau= @9 Aars garaell fagraer ararer Tsgew
fepTorT W IRTATRT &% g, ATfde B9 [ qoT A~ FHATART AT HH]
GIEAW, IATH, AIRHIHU T faeprqepr o RTeqm, @@, Arard A,
T ¥ AT FREATHT (G99 Fa@R qar 19 99+ 8 g, AT HUeh
AR aTs fafaadre dfearadted FaAfET T ATCHAFAIES Saqardd T9 9rs+
¥ TSI FaAT TAT FIAGTAT T Teddl & &1, T [FarTaTs HTATaaITH
F FTAHT AT AHAT TG, TWFERTET STHT JANT 3T FATFa TS T
g st T BT TSAqepl Bl T HEWH &b g, AIAHT SFINTHI ATehcATiwTeh
qieacerT AT % i sTeraTierhiers I9T, Te<T ar G GHeAr A1 a1 TART
T AT ATERAE AT ST Tl ATHHT FH I AW 9T T a1 Tebreed
TAAER, JULT a1 9TRI(<eh, AT, AT a1 AT FHel TR AT AT TART
T YIS, FA G ATAANARIATS Y, [TATAT AT A TAGF T T AARITH]
STRITCes, WA a1 o7F F [aHbT AT & qITg, qcie aTeaniaerers
SIMGHHT Y&l ATAANARATS TsTaTe [F9T e ¥ Flaem 3+ &F &+, Sh
P FTAATHITSTH TUSAT G 3 AT HUATE Gied Araanarrarg Gredhare
FTAATHITH Tl TS & g, el g |

AT JUAed AT ¥ qFGR, U ¥ Tq GHAATNIE T [Fa”ol A I F&l
T g WTvg, | 8 FHI (AR guds S AT § ATHISS gl
gF IS, | WJTQT’? FHTS, A [e&qr [aaeor (Share of the Benefits of Society)
ATATNSTF =TT Ta | AThbeaTITRR T4, ATAISS =TT T ATAIAE GLEATH
YT § AR ATl g6 WIS, | GHIA (HeR0r el el AT
¥ AAHTEEHAT A FEHINTAT, FTIT T AITHT FAA [, AT [Fqarhe
ATehdl HA A AF AMGT FAFTHA ATHINAF AT ehe® g |
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(Inclusion), TeT9 &AW  (Special Protection), FHRIHE [a9g  (Positive

Discrimination), 3R&TW (Reservation) 3TfE I g Hé%ﬂd\l ERIECIRCIEEIDE]
qfe A7 wrAT Se faguer g |

GAUTTHE STARH! B

et AP gy, el STAR U grg Wl ARl 87 | SU=RIAATH! ATTHRRT
F A AT | AT TS ARIFPR IecAgHA AT FIAAT FIREATEIH HIAHATE
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I =ATd U, 005 AT qi fRtaasr Kew aeqr wafy eraa e 99
TTTETTe HAe P JTERET AT TP IS5, | TATEAHT FlaaTae afd Faamter
I FAET TRl T3 | IR0 933 T 9¥Y (9) () THRT Ia&TEX0 & |

frrsepet

U Tt g AIehl AT ANTRBATS [QUHT JTARTEART gobe g | &
EFe HIA gAY ANREATS [awg 9w & A oI ATPRE® HAAT b &
eS| Al AT FHGA HIAA aATGUA A ANRE AITATH] G GFFISH

AT &7, | FATATAd BT SATgT Al UTHTSYT ST Y 9T R0 #F Ay qi
FTAA TeITHT IATE G |

AT &, AR Beh ATG ANTRRATS SETZUHT ATTT AT Fal g qaar |
Flel AN AR AT T ATATd T AT AGTATR] Glehl FFBIUR GRATGLT ST
TR 9f RTAaS THT HARATIT T T | TXAT ARTFR TifeTeh g & e |
IS Hifesh & ARTAT AT T o, STARTHSE & AT HITAF g g |
= FAA TR (457 8F Fdd B 8 g7 TESA |

3w aA | AgETT AU AN FEEATs AXHRS ATHAT % 9T I ¥ AR
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Aol e I STaT ST TIAT afed 9 f9UA | T, T80T g9 THATT 397
HAE ATIBTHATRT T T TS, |

T Frg SRR SN, AU 993



&a1E% / Sambahak

Safe foreign is myth for Nepali Migrant Workers
-Shom Luitel

Abstract

Most of the youth from Ethnic and Dalit community are going for foreign employment
and being cheated and exploited in name of foreign employment. Simultaneously; the

provision that execute transparent recruitment process, maintenance of the record of
worker, monitoring of the pre-departure orientation and skill training, establishing
and monitoring of service and promotional charges, appointment of labour attaché,

provision of women labour attaché etc remaining to be effectively implemented.

Nepal government should lead/engages in regional process specially SAARC to

better safeguard Nepali migrant workers through regional mechanism.

1.Background

Migration is not a new phenomenon, which has been a part and parcel of modern
economy. Economic globalizations and liberalization have created many dimensions
within the migration and development process. Following the global trend, thousands
of people from Nepal are migrated for employment. Due to poor economic condition
of the country, political instability, armed insurgency, the government has not fully
been able to fulfill its state obligations to ensure better economic development to the
citizen. Globalization and economic liberalization has been created a range of job
opportunity to youth in developed countries. Due to these pulling and pushing factors,
4378656 youth inoverseas labour markets as documented workers.! Feminization of
migration process has a significant impact in Nepal as well. Officially, only 3% of
Migrant worker are women. However it is guessed that woman actually account
30% of the total number of Nepalese Migrant workers abroad?. Almost half of
Nepali households have at least one member working abroad or have a returnee and
the trend continues to grow higher, as 77 percent of returnee migrant workers are
still interested in going for foreign employment again’. According to Nepal Living

1 Government of Nepal, Ministry of Labour and Employment, Department of Foreign Employ-
ment, Kathmandu, Nepal. www.dofe.gov.np

2 Annesty International(2011), False promises: Exploitation and Forced Labour of Nepali Migrant
worker, Executive Summary.

3 The World Bank, Migration Fact sheet, 2011.
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Standards Survey-III ,in the year 2010/11, the percentage of all households receiving

remittances in Nepal was 55.8 percent. Remittance contributes around 29.5 percent of

GDP*, Nepal being on the third rank in the world which has this much contribution of

remittance in total GDP and overriding the other sources of foreign currency income

of the country.754 recruiting agencies have been provided to do foreign employment

business by the Department of Foreign Employment (DoFE)’. Recruiting arencies

have established 46 branch offices in district® and 693 agents have been registered
in DoFE’.

2.Legal and policy initiatives for safe labour migration

a. Nepal constitution

Nepal constitution has ensured rights to freedom of mobility, rights to
employment,victims' rights in criminal proceeding and right to equality. Article
51 has mentioned special provision on safe labour migration. It states that
state is responsible to regulate and manage the sector in order to make foreign
employment free from exploitation, safe and systematic and to guarantee
employment and rights of the labours,

b. Foreign Employment Act, 2064

The preamble of the Foreign Employment Act, 2064 has expressed its aim to
protect rights and wellbeing of the migrant workers of Nepal. Similarly, this Act
has ended the situation of discrimination against Women Migrant Workers. The
Act has taken positive discrimination policy for WMWs through reservation to
mitigate the gender gap however; it needs to be taken into consideration that
previous commitment to eliminate discrimination against women had gaps in

enforcement level.

The establishment of separate Tribunal for hearing foreign employment cases
through summary procedure is a supportive provision for making justice
accessible to the victim. The Act has provisioned for appointmentof labour
attaché in destination country where five thousand workers are working and

appointment of women labour attaché where more than 1000 women are working.

~N N B

Nepal Rastra Bank; 2014
http://www.dofe.gov.np/new/uploads/article/manpower-english.pdf visited at 2073/1/31
http://www.dofe.gov.np/new/uploads/article/manpower_branches 20121122072918.pdf
http://www.dofe.gov.np/new/uploads/article/agenttillfalgun2071.pdf
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It has ensured for compulsory receipt to be given by the recruiting agency to the
workers as per the service fee is charged.The Act has mentioned the provision
of Foreign Employment Welfare Fund for the welfare of the migrant workers,
returned migrant workers and members of their family. The fund will be utilized
in emergency assistance and promotion of foreign employment.The Act has
created Foreign Employment Promotion Board in order to promote the foreign
employment sector and making it safe, well managed, dignified and protection
of the rights of the workers. Foreign Employment Act 2007 states that the
person who conducts foreign employment business without license or involve in
cheating activities, will be fined 3 hundred thousand to 5 hundred thousand and
3 to 7 years imprisonment. Victim will get additional 50% compensation of paid
amount from the defendant who has cheated to victim. The Foreign employment
Act has guaranteed following additional matters for workers:

* Incase of medical fail the expense of travel should be paid to the worker
by medical institution who provides certificate

* Incase of breaches of contract by compelling workers to work otherwise
than in the work specified in the contract the migrant worker shall be

compensated by the recruiting agency who sent workers.

* Provision on complaint to department of foreign employment for

compensation

* Mandatory insurance of Rs. 10,00000

* Power of government to make bilateral labour agreement

*  Compulsory Pre-departure orientation for migrant workers
c¢. Foreign employment police 2068
The long term objectives of the foreign employment policy is to ensure protection
of migrant women and men at Pre-departure, Employment and Reintegration
stages and to ensure both economic and non-economic benefits of this labour

migration for poverty alleviation and sustainable socio-economic development

of Nepal. Immediate objectives are;

1 To identify and promote employment opportunities in the International
Labor Market.

99E | T FFT IRBR FRFT, AUIS



&Ha1E® / Sambahak

To recognize the role of migrants in development and to safeguard their
rights of those going for overseas employment by making the stages and
process of labor migration safe, simple, systematic, transparent, reliable,

accessible, timely managed and secure

To ensure safe and easy access of women to the International Labor
Market and to ensure the rights of women migrants at every stage of the

cycle of migration by adopting positive discrimination approach
To ensure good governance in foreign employment management.

To maximize benefit of foreign employment through development of

skill human resource considering competitive labour market
To use remittance in human development and productive sector

To promote partnership with development partner through mobilizing
local, national and international source

3. Institutional mechanisms to manage foreign employment sector

Nepal government has created important institutional mechanism to ensure safe

migration. Mandate of those agencies includes all stage(pre departure, abour and

return) of migration such pre-departure orientation, awareness on process, labour

approval , redress in case of exploitation, diplomatic protection and reintegration of

migrant workers. Following agencies are directly involving in foreign employment

sector;

Ministry of labour and employment (MoLE) — with policymaking and
reformation mandate

Department of foreign employment (DoFE) — overall management
of foreign employment, regulation, complaint handling and judicial

authority in some cases

Foreign employment promotion board (FEPB) — with promotion and

welfare mandate

Foreign employment tribunal (FET) — separate court to adjudication of
foreign employment cases.
Labour attaché- part of diplomatic protection special mandate is labour

protection
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Beside those agencies other government offices such as VDC, DDC, DAO, and district
attorney office are also involved in the process. National Human Right Commission?,
national women commission, Ministry of foreign affair, Ministry of home, Nepal
police, parliamentary committee on International relation and labour are also playing
important role for safe labour migration. Nongovernmental organization have been
providing services such as awareness, policy advocacy, legal assistance, shelter, skill
training, counseling, and rescue to the migrant workers.

4. Problems and Challengesfor safe migration

Besides the legal and institutional safeguard to Nepali migrant workers, migration
process is not safe in Nepal. Migrant workers are facing problems, being cheated
and exploited in whole cycles (pre decision, pre-departure, employment and return)
of migration. Major problems are (a) lack of information on migration process, (b)
lack of training opportunity, (c) lack of service mechanisms at local level, and (d)
cheating before going to aboard. 85% migrant workers lack knowledge on where/
how to file complaints in cheating cases’ resulting low reporting of crime at DoFE!°.
Below table indicates that the trend of complaint in DoFE matched with the Nepali
ethnical aspects of foreign employment. Most of the youth from Ethnic and Dalit
community are going for foreign employment and being cheated and exploited in

name of foreign employment.

Ethnicity Wise Percentage

A\

Source — people Forum factsheet 2015

® Brahmin/Chhetri
M Ethnic

Madeshi

W Dalit

M Muslim

8  NHRC has recomended Nepali government to ratify UN migrant workers convention 1990. It also
initiateMoU with NHRI Korea and Qatar to monitor Nepali migrant workers situation.

9  People Forum Survey, (2014)

10 Fact Sheet (2015) People Forum, Assessment on status of Foreign Employment
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Simultaneously, the provision that execute transparent recruitment process,
maintenance of the record of worker, monitoring of the pre-departure orientation
and skill training, establishing and monitoring of service and promotional charges,
appointment of labour attaché, provision of women labour attaché etc remaining to
be effectively implemented. Present foreign employment law is promoting one door
policy, which is one of the positive aspects of the Foreign Employment Act, 2007.
There is no systematic analysis of access to justice of migrant workers in destination
countries, resulting none of legal support mechanism available for Nepali migrant
workers. Nepal government has not ratified international convention related to
migrant workers including UN migrant workers convention 1990. SAARC has
recently initiated good initiative on labourmigration but it takes time to come in to

reality.
Major challenges of the sector include;
a. Decentralization of foreign employment management

All the government agencies dealing with foreign employment are only operating
in capital Kathmandu. It has been playing as barrier to access of information,
service, and redress in the context of socio economical demography of Nepal.
It has been resulted that all the other service agencies such recruiting agencies,
medical agencies, orientation institutions, insurance company and NGO are
mainly operating in Kathmandu. This senior fails to address major problems

and creating need for localizing foreign employment management.
b. Reformation on legal framework

Beside the progressive provision of Foreign employment act 2064, reformation
is desirable in there context (1) practical problem faced during implementation
(2) new constitutional provision on foreign employment (3) to harmonize
provisions with international law and to address the other crosscutting challenges
such as labour trafficking. There is a challenge to make migrant friendly laws
in the context of very unbalance power relation between government-recruiting

agencies and migrant workers.
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c. Regulating and monitoring recruitment process

The government has enacted institutional and other measure to ensure protection
to migrant workers in recruitment process. However there are problems such
as monitoring RA, regulating agents, overcharging recruitment fee, monitoring
pre departure orientation,violation of free visa/ticket policy, fraud, medical
fail etc. Below chart indicates that more complaint are registered against
recruitingagencies (institution- 71% ) than illegal agent in Department of Foreign
Employment (DoFE). But the DoFE decision to prosecute against recruiting
agencies is very poor. This is justify by the fact that only 2 cases against
recruiting agencies were registered in Foreign Employment Tribunal(FET) by
DoFEon 1577 complaints.!!

Channel (%)

80

70

60 -

30

20

10 +

Institution Unauthorised Agent

Source: People Forum Factsheet 2015

d. Reformation on Department of Foreign employment

Foreign employment act 2064 promote one door policy with mandate to
DoFE for overall management of foreign employment. The mandate includes;
registration and monitoring professionals, labour approval, redress and sanction
to law violator. Research report state that DoFE has failed to fulfill this

mandate.'?Legislation provides the DOFE with quasi— judicial authority aiming

11

There were 2306 complaints(1577 related to RA and 729 related to illegal agents) in DoFE.
Source DoFE fiscal year 2072-2073

12 Paoletti, S., Nicholson, E. T., Sijapati, B. &Farbenblum, B. (2014). Migrant workers' access to

5o
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to provide fast, expert and accessible service to victims. Although the Act has
authorized DoFE to provide compensation, it has very low ratio (in average
14%) of record of compensation provided to victims'. It indicates that DoFE
has not been successful to meet such expectation. It is desirable situation that
legislature should review the mandate of DoFE and assign some mandate to

other effective institution such as police.
e. Strengthen safeguards in destination countries

Nepal government has given permission for work in 110 destination countries.
Nepal government has diplomatic presence only in 29 countries. Nepal
government has only 7 agreements (including bilateral labour agreement, MoU
and program agreement) with destination countries. Diplomatic mission lack
adequate human and capital resources and labour attaché are appointed in only
few countries. Table below shows that victims facing different problems in
destination countries and returning to Nepal but diplomatic safeguard is weak

and lack in most of the cases.

M Not provided salary

Cause to be Returned (%) and facilities as per

contract
| Medical unfit

3

B Noone came to
receive

M Physical assault

M Leftin transit

M Other

Source: People Forum Factsheet 2015
f. Autonomy of FEPB with district level organism

g. FEPB has boarder mandate of promotion, research and welfare to migrant
workers. It has central level structure with limited staffs which is not being able

meet migrant workers expectation and statuary obligation. State do not encourage

justice at home: Nepal pp. Open Society Foundations: New York, NY, USA, Problem faced by
Nepali migrant works in Saudi Arabia 2069, Saudi

13 Assessment on Status of Foreign Employment Victims in formal complaint mechanisms Fact
sheet 2015, People Forum
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foreign employment, in this context name of foreign employment promotion
board is being criticized by the civil society. There is question on autonomy of
FEPB and its performance. Thus need to review it name, mandate and structure
to enable it for service delivery in local level, to initiate reintegration program

and to make effectiveit inemergency management.
h. Rights friendly destination and skilled labour

Right now more than 90% workers are in Malaysia and gulf countries. Nepal
government should invest to search other alternative destination where trade
union rights are respected and Nepali migrant workers get good salary. There
is challenge of sending skilled Nepali migrant considering competitive labour

market.
4. Conclusion

Safe migration can be reality of Nepalese migrant workers if government is
willing to adopt specific measures to protect human rights of migrant workers. It
includes implementation of foreign employment policy 2068, reformation of legal
framework, strengthen diplomatic protection including bilateral labour agreements
with destination countries and ratification of related conventions including ILO C181
and UN migrant workers convention 1990. Nepal government should lead/engages
in regional process specially SAARC to better safeguard Nepali migrant workers

through regional mechanism.
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