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RG] §F ATHAT AT Gg T THUY AT ghed ] Ui STSUR ATSS | TTeqTH=I=l
ATTFRATE S(TadH AIFRIE (AU ATCHIFATT TIT ATHINER REATH FhAHH S1SX
T &7 | Hifd gl ITHNT IS ATAFAT T ANTEIT qT FMSUR ATTHN &7, |
ST HEAT Al HAaAre T AR FlaaTehT (HIAEEA HIaaradT 5 Aegqehl ATfae
Il Yo T e | FRIATaR AT Afaerel 9 ¥ A7 qsud [Haerd
fergre, Hifq qam Sfaca”’ & AG=dT TRUHI G | gRT L9 () AT “ARIHH ATIRAT
ATTYAFATAFAAT AN AT T g JTART Tl AT AT AFAFAT T AqTgmehl

AT LT TRTHT T |

QTS T 39T fagTede® & saredare @] gv faud g44 | & T T
AT fq | 9 Tal, G Qe afEred THEr anT Haere fagea 9 g 1 @,
T THERPT AT FANR §a TTCH g 1° AT fagraeedrg Gifdes gohd Th AT &0
ST fagueht B 1 FEE AR dEEr A1 7w e fagaeg awd draeniies
AT A I TAHN ATCHT 5 He q ARATT ATATATA AT T G, T AT afe
AISTE AfIE ThRpT Hifelh B HIAaATHR] AT TSHBT M9k [Tl i

FSTH AT | “HATART SATEAGFIAT ARTFR: GATHEF AT Ffa qareq 77 HT 4% 992, T % |
JET |

% Mahendra P. Singh. 2010. VN Shukla's Constitution of India. Delhi: Eastern Book Company, p. 342.

90 D. J. De. 2000. Interpretation and Enforcement of Fundamental Rights. Delhi: Eastern Law House, p. 9 .
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HHATEY TUTAH] AIATA ARA ATIATA TR & Fgd AIH AT T 55, |
Fad 7 fregy FrAawiiey a= qrare afufear O gF Aifas g% T BAATHITHE
g ST UHT T | 4K T AR (59T fagrma STar Ul T | IRATT A=TAT T
FET AMISTF ARTFREEHT TAAS ATATATS THA TTHT (A2 fagreaars feder &ar
TR ATCHT F TIgg, AT Jed ®IAT ATAT TgAbP] JaCATHT HifeTh gheals Fehrad
TE ANT 6T HAanfae a8 | q9Y, WEAEEaedl ghd STHNE! ATLATH AN
T ISR AT o~ AlfeAeh Bebebl AT ST a9tk fagr=a aar Miqeears qwq
THATT AT 8 Tl G | A ehe® 17 B

q FAFYEF e TS &

TlaaTer! Hiferd g YU arRT 9% FI ITART (1) T, “Ycie AThTE TEATTIAS
qi=d 919 &F g’ W Fa¥dl B | IAF AThel, “TFAAIAE e 99+ & dTe
Fed AJHT ATEAT TRUH] WRITFE ] ehebl ITANT T ARl [T g A+, |
T TATABT AT AT, J0%3 P aRT q(Q) o I TAF ANTRBATE GEATTIAD
e ATSA (SITad &) ATTHR F&TT T (93T |

R afadeararedt g%

S, &, ATRAT a7 =R, HT TP ARAF AAAT T AAATHT FRT FIET HIATS
fadrg T TUTEH T GRT Q5 AT GHIAATRT Fhebl AT TRURN G | TAqE  ATTHIRRT
SUHART a7 ufq faiefamgd afuerdg @ SISy & uEs 1N aY q9d “arHTeE ar
qieRiaE gied Tafeusr av amad ANREHT A&, AIRHIEI AT [FhEdT AT
FTATHISTE T80 @y T Ak ARl AT G A AT Y afeus
AT SATNT FA9T PTG TEeAT FHT T G | A=A a3ThT FaaT AR draad
fratorer ATfT SHTE®®r =T, ASTHITE TAT ATTIE ATEAT GIbT FTHTHLITRT TE
TG |

3 g &

SITGTTRT gRT 9 AT “GoATH] & AT “Th e AN RATS ATF AT ATASI b TR

F 9T fATT GEAT A T A8 B g9S | A% FIAAAHISTE I AT I FEAATH

AHRT (67 HITs aTed TR S 17 TIL AT T AT GTaol(eh GRIBIReT [0

T FIAT AEA T IS gheTs T gehebl &IHT JATHT TRTHT G 17 ATHT IT=TRT

FHAT ATRHATS TP e qHAT FEAT TFRbT 1 7 Al T ITAR & & g 7

99  Tejman Shrestha. 2012. Right to Food and Its Justiciability with Reference to Nepal, LLM Thesis Tribhuvan University,
p. 42.

R ASTHIT TS | TATAHT FIAATT T H(AF gebes TAT GoaT ZHIGE QU 5% FIG R0\93, Ty FISHIVE, .5 |
| OTEL TR
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fareRTiveT Tiewespt fiufiaese H A¥R TH I, AT FTHI AT B AT FEATHT JaT
W&ﬂ?ﬁﬂ%ﬁﬂﬁ%ﬁ?@ﬁﬁwﬂw& IS g¥eF AT HifeTs & & |
grRT 3¢ (R) AT T TUh] ATHT T JUATRR] eI Q'UT \l'll"iole qTSH lol'i'dd BZEEL

?Wm?meWﬁW%ﬁmﬁm

¥ FETD AMEUT qAT faqfaat &

gRT 30 A &g, ATATERY qAT AT & HUAT Siqdfciehl & THT Yo TRUHT & | Frel dRIH
SUIRT (}) AT “TreRdT Jguor a7 gr&ee g+ &iqarad fiedqars Jguehare hraaeHiisTH
AT IS 8 g1 T & | TFA AR JUUhATdls STAThae! qeaTy 9i Gguehel Hid

BT AT B TR AR T BT IR BTl FesT S 1 AT AT AR | hrfareTe
FTIHP] TTLATT ATEHT THA GG &feTqieT TS B FeoT S |
Y FTASTITRT qAT AlgATRT EqTeLaaqeawdl g6

Afaarasd arAAria®l 9T Afedare®dl MRIE RS AT aET qrafead 99 faere
Y EFE®ATS eI TREl T | JFTahl gRT 3% () AT ATAANARTATS T,
TAT qTaA= 990, ITad ATERANIAART §hbl FFTIT TRTHRI T A9 gRT 35 ()
AT “OF AledTdls AT ATqA T TG S IEIA] §F g A gawdl
TRTHT @ | T GAH] AITADB] AAH FlGGTH, R0%3 HI IR 0(R) o HigaATaTs
I A IETAT ATTFR T GRT IRAR) o TAF ATAANARATS ATIRT AT
YATHT & T TLEN (9GT | TAATGEI=AT GHTATHT FRU AlgATd AATEHHT FATH
THTIH, IAEEEH! THAT TEH U1 WY T AT &fd g7 Tg ATAIGE STAT AfgdT
JaT IfTaRET G5 gared gal I FAEAFHG Al GEaeg T faaaemal Jarh T
SATAHET fEURT qaeam g7 | A IUHR ST THGN IHIEEATS STTHET I3+
g% T TUHA AT TAATE JTHAIT TH AAITRT FqSAAT T AT SAT FAATAT &7 1™
RG] g% ITFTHT AT Afq ITAR 13T 8% (Claim) &5, AT F Feazreir ar
SHIEEHT ATRHATATATE Il ATAHIT ITST €% (Entitlement) BT ITHIT T TTATE]
geaTgfd I A= § |

% SUHIThTRT TH

gIRT X% () AT “SIARRIH 6 Aeid “TUEARET a%q al Yarare &fq Gl Afchdrs
FHAATHITTH AfTUfd ST g ge” T AT Tl Fe TURAEIT a& aT Farehl
SUNNTETE B O W efq THT W1 efq arqdel ataqid g T Hifqs ghaad
SfqaraaT qRiEd TRTH 3 |

¥ JTH A | T A T Hiferd gew I AT FHIGE T 5% M@ 093, G FHSATS], T, 90 |
94 Based on the observation of the respondents.
% JTHI S | AT AT T HifeTd gehew AT Tl IS IO % TN 093, Tr FHISHIE!, T Y |
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@ HALTF IJTATTHT

FTIAT STAR AT & 2 g T | T ATTATTRN aRT ¥& AT “HATAE TR
TF” A, “TE TRTGRT Y&d Eehebl TAART ATNT IR 33 a7 %% AT ATGUaHItTH
FAATAEF ITAR TS &6 gIa” T § | TG Hid g GUGHT &I XU Ehes
Jecigad qUHT GIigdd qedl AIAqE®dE FHAT ITAR & W a8 Farear a1
ST AIAdEEH] R ITARATHT AT ITAR I T RS | a7, a7 ¥ AT
“HifeT Bl BTATAAA" Pl HALATAT “TF ANERT Ta Behaeeh] blATATHT AT
AEALTFATATAR A AT AGITT TR TR AT qUCTS FIAAT Faed] T’ 9
AT TXHRATS AT &F HATEIT T 99 I T8 9 [ATSS | TH THRb!
JrELTe AT GI=T FHTRR ATTHT GIAd ghaAls HIlAd Fohebl HIGTHT ARG HTAAT
el gl ETAT UM FER TH ATATS ATIR Y21 T TR |

“TPTAAHT AT AUSHISTH A ITadTd IAMEaT e HAT Ta=TaHH & W AdHR
ST T qUST F B &7 T 9 e Iu qURT B | AT ATIRYT W@ e
ek A& T TRl AAT & g1 T FAAal 99 B qaaeg | Td TFeAl T91ed
qfer T, 0¥ F THT ) AT TS T TUHT Gied GERIAT A FAT X8 T AN g
AT G | el AACATATIR FITd T&7 Teehl Avaeiead qied GERIATS fGofer T
T ITeATaTe AT IR AT o Sfged 9w o, AR 9813 @SH 4. T
HATAT FHAH! HLMHT  AATAb! qared AZMAqaTE AT AUH B 1° TG S@TeATFI T
ATIPR AITAT T HTAAHT e AT Gf AT T&T A AUR] HETAageH] aedT
AUHITTRT A ATTHR ITHN T Fb AATAT ARTRHHAT TEveg© T THB] IJTHND! AT
ATATERTT FATIT ASTB] 3MUT A ATSS, | AAAT AT FALIE®E Had Fadehl AT
e TR A E |

T AN ARG FHATS 083 AAH A=A Hfagrar qfeel Tee At
geaTfaeTs fHeeRar fRusr @ | ada afaerer e (@A g% g Hitdd
BFAed GFATATES® dl=d UI3 & qd1 FAAAT T Aquadedl &b, oy ardrazue|
EF qAT AfTIfThl &b, ATAAIAR AT AleATe@dT AHIraq AT Ehes, ATHID
AT F TAT FTHTSTE HREATH Fehebl THA TaedT Tl T | S gohads ST gehehl
ITHTTRT AT i AIRET g7 Svge 7 T aTesh a9 Hitde g @USHT Tad ghebl B

qe  JSTHIT TS | TATHT AT T Hifeieh gebes AT GoaT FHIGH qUMh o% F9E 093, Erish BISHIET, I, 9O |
5 el 135 |

Q. ARV FLTER GSH A, & AATHT THT 4 T 939 T & T R0%q AF £ T ¥95 (FIh eofare) |

R0 TSHIT A | AR (GG T WA gohets AT GeIAT FHIGE TOF 5% J9G 093, T FISHIE, I, 35 |
R SE
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AUAT T Ve IT9R AR GagTie STRRET gh@dd YeT T & | a7 Gadis
YT /A AT & STANT T ATATaRe a2 TeA |

VTR TIedT

TATAS TATEITFTH] FhATS HlTeAh Bebebl TUHT TUTAR] A=AXH AT, 053 d1E AT
9% TRH BT | Al 94 TF TN ITANTH] ATATERT (ST T AsTH] el FTH
R T TAEEH] THT AT TRUHT B, | TITAH] T@EIRT Graiedq faRiitedd gad
Tq 990 fafa= THeedr IR @H g |

q. TAHT A, 030 FT AT THHRT TEA

AP TF AT THHT Heasdl q o A1 fafecrer Jomrg afaaar fAeesitset
AT T, -

“SifaHT geT FeReR Sty ITaT T ST A= garsd uq rtue faad W e a6
AT TS T GATI AT feae T gveg | SAATRT TEHET T a1 AT T AT
Al AT TRATTHT WG THS AT AT Gl Fo, BT, HH TET Ao
TS HIH THATE 99 I T4 I T TRSH 575 |

T T GIET HEARI 7. HT UL AT Eh G

“STISHT &l AU [or i FFa P T qg TOAT [oRTHI STHHR ¥ 2rFaareTH
U FHAT FHA T ATAH AT BIAEATTH AHTH] 768, A IABT AR T ATRFATATR
55T [ a1 aTREaTer HEl TR JaTeal AAGH! (=1 B AEaede sr@al 99
FEIATAATE IRATRT RTSaTH! (AT Foorel Afetepd Ui qraaTell ST9ee o ATl &
FH T |
HEAH! I . AT IedT HAXAT G | Uledl AL AT T3 TRl €T TEg, I
ARIFATAT THURT TATHT FAfheaehel AT Tlaaehepl FANT T AT ITAR T &5 =
HATATHT F |
R. [T AT (G T, j0w¥
HAHT UA, 030 ATE IFTEaTas et ATRT 06y AT A&7 § TAING TRFT & T HAH
ORI (Ffedn) U, R09Y FEEAE qrid wE ACafdare THOERT aHd TEEdr g 1F
ITh UAHT TATSTEF= FEY 99T g TR=agE 4 T Gl Tl g | AT TRogahl ThT
333 AT fafrcaerel ferTHT ar fAsTerr dReTehel Aol {1 fAsTepl SR Teieror 9 Fg+

] 0WY FTAR UF 7. 3%, THIUIEI AT 061130, (}) AT UF Fad 06 AT TaT § TARRE TRET 598, | T 9 ()
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AT T TWH T | THT I3F () | . F Alels T AT Afeh a1 aTe] ATH AT
TRETFATS AT BTh SRR AGs Il HMH T a7 WIS gad |7 T+ Haedl g |
AT TRTHT ITSHT (¥) | HoS Afds T AR BN Alas AT HH T IRITHT A1
FUGE %% ¥ A9 g9R SYIGET ANETT g4 a2l | J99 faRmy a7 (4o o J=erer
[ TEH AT AU [STh] FREAHHI Hol Afeds T AT AFHNT AlGs ITAR T AT

FIAAT AT HFFF T |

AT YAEEh! IeAqT

HAfF T aTee o+ fafiTss TAewaT O v g AT 9 99 | J9iT 7 awdes
Frafedd A9 TEHT T | YA AT UAe®R TITITHT qRAT d =T TMUHT T |

9 STHTTHT TTETOT T, 04¥

TP TRT AF) AT STARRT T F START 9] a7 a1 SIANT T a7 FIRT T
aafer w1 afearar s forrr 9f Farer ITERRITT 99 TR afemird e B
T THT AT) AT AT TS H I [BIqHEBT FaT Mok AT YA [e5 TIIT TRTHT =4,
laar T WA TRRICE I ) | 9 TRATOTATAR STHeR, J-Aard a7 fFafdehard qre
T Far UAer afearsT e Jartad o T fasg 1F T IR 2q) (@) 6 OSS a
QT B9 qATS 4aTeh! faiare a=fera g9 qrs+ AfdehR, IHT <) (@) a1 qgfaa
g 9IS AfIhR T TR S(9)() AT GAaATS & a<HT AIHR I TU&T Ihaw=g | TR ¥
AT &ffqdiq fears saawar wuH faws | AT TRTHT 810 ATl AR affadia
AR THH [GATITA HaedT Uewg | a9 . oAl s fedree ITARRT UAH 4T
qrEadTeE ATl S |

R AUTA FET AT YA, 043

TEAA UAHT HAd : TXHRT SR YaTHT HTART STALThdls grd (GehIHT Srad da@R ard
[ 9T AT IIHHT 9 FATHET TATS Tl AT U ST HUHT THAT UAHT TEATETHT
S B | YEAEATH digedl Ievd ATl JarHEl adrsd W Se¥d Sarhatedl
A= THAh Aferd ARawe | Tk 6T LR o AT GRPReP! TATE(q AT GBI
A FHANA HFIAH] TITAAT T AT, AR FIATT 9T (o1l qiiaed T 78
T e el & | X, AFETAT UAHl T THTATS TFATT ThT ATIT T ¥ aTel
Ul THT §3 A ATRATEl T FIEIAA HTH T qgd I G TFATAR T [oRH TS
S AT ITAed RIS T [aRTHIH! [TSATTHT 2Tt A=l T e I ATaRaTel T
g 9 9fF ATIREATET AURT GUSHT WATHIE! qeaTS FAATATIU @ | TAHT THT &0 AT

3 fasr & A F qern faeqa sawd IRuE g |
Y ISTHIN TS | TR GG ¥ WAF gFa® YE GAT FHIGF TUF S% TG 093, TF FSAE, T 2 |
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FHATIA ATHT FAT T TEATARB] AT ITAT I A B, | TR FTITEE JAAT
T AT TERT BIATEAT T8 T qaeT T [ THE STAATIRIThT AT SAcATIIT e T
YATATE dEl FeTH, 3¢, JATHAF ¥ TSR U TepeqAT X 9i T@ee a1 U

) S c

FAT TS TAHTATUIHT ATNT & Aebehl S |

T TP ATITATAR ARAFHEEATS ATHFI JMIMT FHER I STaThae] oS
ferTier qelts ¥ AR ATeHaTd T A%h ATETHRT S | TF Fea9THT A ool A
frfsfaer=aepr “wareeraHiemsr Tamafdr: farrdier qorg § gara ™ & 9= fafer
foretT gaTeRT HHAT 9 RTETATR AT TEaAT STSH dAAT ST g | faRTHier 9ars
CRAFHEEFT § A TIMATHAT & T FRT TATCAT THISTHT FIIARA Fal TATETFHT
T TTEST STHT AMHIBATATE FTEAT FF ST AITTHT TR g JTARTT SATHT e
GREAF 51 qdeg | [l qears TFaa 91 Sarhael dearsd a9 JHdATS
ATHATT T Sl g 1% AT AT @1ed Ja1 ITARRIH TadHl &9 a9 |

3 AUTA T St afiug 89, 043

T HATATE HAATHS TATARR] TATIA Hihel HT3idel UAHI Tl & A fefebea,
T ATEhpT T AT EEH JdTATs AAIT 9 AT TART I BN% T TAATAR
EARAFHT qTeeh A Tl WA AGITEED JaTeg i (Haa= T8 W Jararg
AT aATST AT UA ITANT @ | T UAH AALIE® AAThaled] agTH Hewd ol
e B |

¥ ity @7 (Feeon), 034

ATHT THT M 7 PRI ATTHT Aol AT THhT HARATEw AT S | T
AR STETehT SHAEATE® TAHT TTUHT 2Tgw | TP THT 93 o Yo AT THedwdTh,
FERATH ¥ UITh g TATHd TRl B T ThT 43 of AlfpUshl T8 THUH STAEIITh,
TERATH T UATH AHURT AT gearad, o faaer, et Yordy, @sem e MmreH
AT AT RIS qg HFET T @ | TR THT 9§ o Ieafad Auiuedaeh g S
JeaTafder! f@d ATt IcATEd a1 AP Fiqtg a1 JRIpdrd ot fasqETAT gor
THI ATATCHE AT THT g AT SAGfIR! faaqwor quiredt, SUgR, Sfae Tae
THq Hafaa e 19 T 2TaRar THT R0 o TE B | TTel THRN T 9% o FoRdr
Y TSTH TS | AU AT ¥ HifqE edew G GOdT FEIGE qUIE o) T 063, TR FISHIST, TR |

R%  American College of Physician (ACP) Ethics Manual 2012 (6" Ed) https://www.acponline.org/clinical-information/eth-

ics-and-professionalism/acp-ethics-manual-sixth-edition-a-comprehensive-medical-ethics-resource/acp-ethics-manual-
sixth-edition.

9 JSTHIT TS | TAHT AU T HAF gohes AT Toar FHIGH U o& TG 093, TIF FISATE, I R |

Y YEATEAT, U W@ Al qieug U9, 2043 |
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ATETHF] LT TR ATTH A IATaF a1 fAorebr gfafafaer fwdr feaqae arerce
AT TN G AT TR YL A I AR JATATE §H TUHT BRI ATRT ATy
ScaTEd SFHER gqa ¥ &faafd faquae & g W & |

T LT TAHT TR ©.%.(3) AAR faxefi iy Jurerdr Torr a9 =mewr afhd
TR TSI T SATEhT ATATTT YT FFIATBT T AT TSI AT AT RS
TeR fadt difepuersifora faammar gdf e yAereT faqud g | ER G TR T
o %.(}) Far fazeft ol Jqemr Tordt T Aedr @Afhd AR TSN A ATEH
SRTIT YT FFAATRT Tk AT TSI AT AT AIpUepl TER T Afepuasiiery
frdmTAT 3qr TRrE gHTa S fequy g |

grafy fosht qar fadRuret feamae cawar fadvedrs gel fEHaR sqTg= AT TR e
T HEAT UA, R0%3 F HAGTATHT el [FeAcl TUHTA FFIAT UA, 0%3 FHI AFLT Tl
THTEHRT afavg 1% FFAT UA, 0%3 %1 T qU¥ o faaefl HFaTel SaTedT semT
TSR FTATATAT SET FTATAT AT ARG % HFGT a7 FRIER TEEHT AT
F FATAT TAT ARG AT TS T ATe Ahes Had AGH TaT TRIE FRIER
T AT YA AT ITh A6 TAT THRT QU o FoaaT STl ATl Faaare v
MU BT AT AT FAEHhATs (TFER T3 TAT SRGURT & | AFHT AT
FFIAT TA, 053 F1 THT QLY P ATATCHE AT Aehel AT TAPT HELAT TATST TiT
ATIAE T 1 ATH GHIIMNEG 5 RN TUDT  gATS AT UeAehT HARATEE ATTTEIR! FTATEH,
fermnT faraoTert TR e T JeTelrs [TFHar Tearsd T TR AeATafdsd S I

Y FTAGSATE TAT FET T GTATIS ST qAT G A, 03
Ul JEAATHATHT “FAATIRU TR e, qaem ¥ A1ide feq FEH TeT Feresy,
ATRTGRT, STEATERT, fqarae ¥ el 9w QUi quRTe (=07 719 a1 arsenrd s’ Iy
T SR TTRURT T ool &, | TAepl TRT 8 | ATOTAT g THarae A=l saaedn
RTHT 2Ta<ar I IR G,
o, drafaar frarae 7 faarae woer dfaer fa=r
(1) g dAutg e forshr a1 g WeH fHaae a1 @asy o ar yEnr i
QeI T T ST ST ATITIRT 97 ST g9, Tdl g a1 gafed= a7 TiehTie
g9 T FEA F ATIET HETEE AT AT Il (HETae e a7 ®IE AR

R TSTAT TS | qUTAR] AT T Hifelh gebess U=l =T HIGF UMk 5% SO R0\93, Twieh HISHIST, . 30 |

20 | U AIITATS AT AT0ET FATSH Tl ¢ e Farea daraddre (eeTATcHe AT ST TRl 3 | AfTawhl
ASTATT 55 . st g9@e ataray, [Heear, SEAvel a7a, ke § osawo o)y, M fafa: 09 @ s
9 T, (FIH TOATE WA ITATETET T ooy 555, AT =ATATAIeT = qefrer el |

3N G GG FEl AU FAAATS AT, THTRI, AT T @RS T GEeda] aedr T Gl [a99d, 09 77
AT TRIUeT Fa |
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Sty 81 q=T ST ST fershT AT ar fashy T SEnT T ar fashr a9 e
E|T = F‘ﬁ Q c ﬁ E|T ﬁ = ? v_-[ EE'Q{
AfchaTs T ASfd o 9 AR THT (AoTelTg SETaaaiieTd i gnis, -
G AT TS ATITIHT FH-ATaE TRTE GoAT AT HIAATE ATIRTATRRT LT B, | ATTIHT
frETeme T GEAT qFTs JHa@T T HAATs TR Jehidh! AURTHR ETHT FTHR T
AT FHITHB! ATHD] FTT GHT TRUSHT F |
ity wqreed Hifa, 2099

AT TTRAGFEAT [qUae®drs [q&qd TUHT FHR MG W@ Fifd, 019 q1] TH
B SAHAT Joo@ Aliqes (FF &

Q. il EhET TAHT TRl TURAT ERAIAT q AN FEEH Tgol T
c|\:‘_':f K (Universal Health Coverage) TR FTHT JTASH RIS TdH ATIRAT
LTI (9o TIH] JUAH RIS |

R AR YAEE JAqAd TAH YATEER] TTA] TATE T ATA9qd I& TRl
TATSTAT JaTe, Ui, faehrar 991 S9amT 19 |

. WEIIE G TAH gEdT a9 SOAT 9T 9 gEdrel ahaeaedr
AIFRATE HTT TTAT GRUT T R1e, FEA1 T T9R FEHAATE I
qrgtaeRaT 68 ST gagT T |

S, HEH UH STahael GH=Y, AT T97 (HTHA HI TIH TERATERT &g
eIy Er yare A= 19 |

Q. R AT THFTedd HFANIF TRUGEEATe eI, TN aH TaH TaThael
TS TARTT TAAT TaH FaTehl TR = I |

0. TWRAYT EIT TETETT THRATAT (HbTIEEd AghAadre 99 q38 s
ISAHT T ANTHT STEAATE AATAEHI TS ST |

R, KR STEIHAT Y18 T4 AT AN, LIS I AaedTqeh g ATHHERT
A STAAT [T HIH T |

3. TR K] AT AT TN (qebTIeT ATRT ATAATb TAT (ASIT &rTehl
TEeFAATs Jag+ T4 |

¥, U TR FEa @ ATl E=adr 9 T ITAR G=HT ART GRS
foirr TRem yeTH T ISUETe e AHT AT deTse da ¥ Al wEs
TRETHTT GaTe U fair ATaeeehl Taraehrl SN Ta¥ Sawara= T |

7 AT AT Ak EehebT TTHT TATTT TTXehT TTEAIAT ol AT bEEehl Tgol T=THT
qj_:f UKl (Universal Health Coverage) TATEHTT FTAT IqeAT RT3, SATIRHAA TEIHAT
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. o]
[:9Teh TYHT U RIS, ATALAE I8 STAMhebl ATl Jcarad, I, faeera q«r
START T, U A6 T T@reed QI Fes a7 THrEe d19fd TaH SIaars
giafeerd 7% ATaE IATEAAE TR &7 ATHMERATTE I gd, I TaH
WA TGH AT TIGE Taaq T TANTAR T BT A0 TSIl Aid e
TH G | THH AATET AT & AT TATHIRIAT 98d T NS Il B, | 9 AT 99 7
A FREAT TAT FAGAHT AN ATATARIT JEHUATs THAT F¥add T Iocid B, |

fafrca® foardieiae avareasT qaafoaTT

ARG ®UAT [afhedde foRTHTeRT et foars Ffecasra fasmaer aree™r @ ST=r
e A= HIIAT AEATTRT 93T | ¥ AN ATTHRAT SATqehdr a1 Fefehede
qNATE HATG aATSH FHAT AT AAATATS § [AYRATIT I AALAT ATSERHT |

ENEET uF 97 AfedArars ASHr arer Ggata faar afvar Ao aftuer™ wad
ST 29T BN SR AT ATIFRET IodAgT TR 'CEDAW' HIHETHI (AT
WwH faar T fAsrers afaafd faq a1 @el o FATE qAEadreT T4 qGHd
qa®l faar | (A5 Afedrars faiecasd TF HRISTHT Fal T4 99 Aq9R Ased F@r
TRl X FT BT GATCRATE GERITGT FreAledd qUHT T ATHA F1 F TIHBIA
ATFT GERfq TR TASTEAT TreaTeh0T TISUHT T IAH! 14T faal | Jqd T=ATqP
FaITHT i faRrdier geRe 9oy ar e e gewfa wifery 9 a9 g
TTiTd THT |

ATETehT ITARET FHAT FISHIST (o] FILH.A.AT. TLT 7. ¥ FAYAY T [T . AT FT
TSR FHHAT FaAfehearepehT ATIRATET Teehl, FSTel Fel STl AT FATUTET STHTHTH
®YH] &F FAT HUH A HEHTT Fared qardad (oxrHT ¥ Fafecaeds aramgel areHt
TEAT TN T B, “ToRTHT ¥ STgavar=el e Tl Jaaefidd w4 & | Sraed
AThHEET ITARH ATNT ATTHT [eRTHIHT I IAT MM (bl T foRTHeTs T=13+ 2edea
g e, AT STEeX TTH oH T AT [Fgr= al | |1 HeTHl ARAdH] ATl ad

3R Ms.AndreaSzijjartovHungary, CEDAW, CommunicationNo.4/2004, UN Doc. CEDAW/C/36/D/4/2004 (29 August2006).
On 29 August 2006, the Committee on the Elimination of Discrimination against Women (Committee) issued a view
finding Hungary in violation of Articles 10(h), 12 and 16(1)(e) of the Convention on the Elimination of All Forms of Dis-
crimination against Women (Convention), for its failure to protect the reproductive rights of Ms. Andrea Szijjarto (A.S.).

33 FIGUTST [Secdl, PISHIS! TARUNART ae = 9 PrRearferd sqsa faafqear srra e faefny aw faeg
FISATS! Fofectl HILH T AT 9T 7. ¥ FeAva¥ a7 st & & qor (Atepr arar afear & & &1 gbar siHfed gee
H=TF! TR SR TR (Ui . 5383 R fafa: Rosu19RR0q | HeT - afadfd | et aEre, da avarE
AT AT 47 Fo=Td & 8. A =iy o #eaeer fFder gud 083 aeer 197 053-Cl-0q4s,
0923 |

3 TR A g, T 9530 |
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M. TR T [aRTHIR ¥l g5 AIAe® Edl s | afedl Aradredan
TQTE ¥ YTl = STFX ORI IU=RUTT Hidag gwe | IHT TSeh! faam, Jom,
AT FIIHT ATIRHAT ST [oRTHIRT FaATaH fed fardis TR T8s, | a9d
39 ITAR a7 Sfeer afe ferreireet Tatw fea foare Io=m T+ g1 e
forRTHTATE ST I T ITAR a1 AHERT (4526 Tad T AT & el
TEH A | WA AIATATAR STl [oRTHIATS S T 9l AR
IATEHT TR HEAT T SHMENIH 1Y 6, | STHee o T, [oRTHIH! fadat
AT ey, AT A=, | AATT RN ATFATATAR ST ¥ [oRTHIBT TF
Professional Standard IT care T HATATRA Igehl g7 | Professional Standard
IT care I HIRIATHT AT STdeY ¥ [oRTHIR! FFer=gdT foRTHIHT IT=RHT
feRTHTT AeT FEwld e smavasd T4 forrHie feqwn farmers 3=
T STaeIdTs ATHR YT g7 AT a9 1299 & University T Pittsburg 1
Law Review &I 4. 939 HT "Under the Standard care doctrine earlier decisions

seemed to perpetuate medical paternalism by giving the profession sweeping
authority to decide unilaterally what is in the patient's best interest" AIUe]

sfEwg |

3%, % I9 9%§0 HI FIHHAT ATCR ST4eX ¥ [aRTHIET Professional Standard of
Care &1 ATIATHT TR ITAR TZITHT Hel TRad ATTH! I, | ST
feRTHIRT IU=R T T STl ATHT AT T ST MR {oRTHe a1 T
g | foRTdTer ATl TERAT & HET JURT &7 ? & I ARl &1 ? & IIaR
THI &7, 7 SUER & % g ! SUER NG % g 7 AT ol BT STh!
TR BT ITATS ATET TS A= £a | ST STAR TRIST AT [ORTHIATS
IR T NS AT Ioel@ AUHT FHIEeh! AHT SRR [GUT AT ITAR
YIRS, T ATIATH] [hr TUH 3@, |

30, Ycd AT ATHT STERET Al ATh &1 gl ATHT JCAT AThel [0g T
qISAYEE 9= Anglo-American FIAG! AT {875 | ST=RS! TN
fermireRT uf @wEwlq =nfevs, ATavgear Usw | foRTHT STaeTdel ATudis
ST [eRTHIeATS IEH! T, TEHT IUAR, fahed, ITAR TaT T FAET Golahl
ST T GaRTeRT aHT ATHERT TRT foRTHe Fedfd gred T ITAR T

TR TATHAET e A= HT=IdThT (Gehrg qUHT 3G+, |

T TG HLTHT A9TeAb] qared A (aibcdbe AThbeal ATUH [aRTHIATS ITH I,
IFRT IIAR, faFed, ITAR &I T G FAPT FIGH T GARTHT FIHAT ATTHRT TRTE
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feRTHIerT FEAld 9T T ITAR =T T I [efcheaebep! I &1 T ATl [aehrs
AUHT @ T [SFEHT TRl g, |

I ARTATA TATS bl HEHI 1. R B AT T Tl G fob Ih HAIT [=RBR
TAIET A W& T a7 AIRFATATR] HSRI [qUR AT TG T J@Ted AR &1 T
oSl Al i IRTreeT wrgarel A FeRer T saawar qusl dfEwg | JAfaeren a=@
11?1'&5 UHEl TATST THebl R 7. B FAAT Surgery ®1 AT Informed Consent Theory T
AT =T 81 ™ A1 AT Fad [BRER 9 FBHT A AR] g 94T T T d
EHHT AT FIAAT AE TEH! ASTATH Sg¥ (9AT | TIH g3 o1 o1 T GeAfd faar
T FT=R AT bl T gharI=4l Hifelh ghebl Jeaitle T4, T IS (Afeheden
7 formirepr Ao farmirer SU=R T fafdcadedr #H a1 a9 gaes 9iq o
ferrirerT 49 F@faa g ghare Ui FHETEE T 96s S AT et g5 T B |

AR ICCTAREEC L]
IIFHT AT TIT ARG AT FITHT [Afqd IHSA1= a7 AThHE oA boTi AT
AT ATTRT AT ATSTHT [aRTHIEEH el ITARIIAT U Febehl AT gl ITAR
gq qgH w=T “frwy” afvuet fawrdies qor fqa®r #%a1 a1 arheae gdfateaa
qeaardr dgT IHIEEH! ATATHTHT ATATTAT Yo TATHBI ATATRAT ALTTTHT AT
TT ARUHT ITLT ATHAR TATFEEH [qeATT TR G | TP IARTAEEAEL
FISHATIST FT{ET ITARST ATV FIXHHTH AT q7T GAAT AT (aqwdig®arg a9
ITARET AT Flaem TFI ATTATAHT TSIST AAT AT &l IISAT | TFHT ATHT
AT SIHIUHT AT AT T8 AATHBI AATT IEH1 TISAT | IITETITHT AMNT STFATHT
ITATRET ATNT F¥IF THUX AT TSTIUHT GIZAT | A=qATal TUHT SAThewH! THiq
GRS

q S s

AATAHT  FHAT AMITHT  IAGTAREHY  ATATH
giaeTd Afger T A gfqera @y fau | SHEE e
qfe fevTeh U STEREERAT SR a1 g
UTSH FHITHT Af>ad A9CH qredl | [T AT
AT JTEARHR] SATAHNT AT oAl qr3+ FBRHT fad7e
TNAATS TTE g ITARTH FHHAT Hewd ol GeAehebl
&7 {7 4l |

W7 959
I’ g 9593
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I —
R STAR T 99 &ERid a1 dgata gyt avara

SUER 94 HAATd ITARBT AT Ferfcbearebept famT srmudfe, sifepier formeiers Fefeeasa
T TFIIHT ATRIT FIIHT AATT R [ATHT A= GIAHaT [T |

Did the doctor seek your consent for treatment?

B Did the doctor seek your consent for treatment? Yes

B Did the doctor seek your consent for treatment? No

ferfeprcarer 7 fermHier! &r=rebl T ATAA TaTs AT Hewaqu 99+ [T | faRmiet 94 =
foreT ¥ wewta fomm e ST=RS ARTRFHT T@eed gl Hifded ghdl Fedsd TEs,
T AT B | ATTATRT HAAT AT glaera Iararara fafecasd geqfa fauasr
T SRR fGuare a1 Aal AT ey qard] Ged 98 S9dal @rds |
ferTHiepT ST T Fafheepert &1 a1 937 gaTEs I Fafheaepel foRTHIRT 9 q@fad g
FHATS Ui FEITGA T IG5 9 AIIATH! [FHE &8 TTH 3 |

T YrarshRaTeT AT T9F ATeaT WEiepfd @0 a7 fquA-e! Jiq qes STaTs qredl, Aaare-ae
FEAT A7 far o=t fadr | e iiaae s daerea T & arEar 99 AT AidTe dad
Ara=Teedar " faEr | ufedr @ @R wwaaranr afq faet farmdeer = geer fE
ferfercareara T T T TAT THA T gETAT | <91 FRT A AT AR oA 9w i Fwen
faer T SHIEEeNT Aa=AT 7§47l a7 d=IF T 9T &7 AT THT gvg, A faeary
FH fadr | qad FA: R TRt foe o afvard 94T ¥ A7 e |9 S
af aTEAT | TR T FAT ITHNTHT TORRAT qhg AUH A Febd A | TIT IARTATEEF
AAATRAHR] HHAT & TISAT A AT AT TGI ATED @bl T GUHT aredieeh
EIHT FAAT TS AT A% T THT ST AT S | ATTreraT foreirept gepa
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. HuwE®
Fefpeaerel ATRATS SR G Tl ITEUAT 9T AT TSN i, HEAl TehRebl ITHAT
[, P fad = [quae® ATl a9 (a7 a1 FE) A= AMe<hl Tahbl T TaTh
qrSAT |

EqTE QAT Tt et awig

AT FTATATE Frieeed T bl TR b, TGN, b T @RI T AR 2T TIHT HTIH
T quRT faar | IUNRRTRT BT [T a7 faqer IRerhel YiarRar doe! JTRHT
TEd TRUH B |

60
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Excellent Good Worse
How Did You Find the Health Service? (In %)

STARE FHAT ATH @A dadls H&dl ®IAT (a9 g T AfgUe] TOTAr A
giqeTae WA R AT Iob el arear G a9 I gfqerad 3w, o
gfeeraer credt Far Sk TeeRr gfatear fau | afeaw = afqerder 99 =T 41 TheH
TRTHT T8R! IdTU | TS & @SS, 97 hael g7 ANTHRT Teh T Twal HH JaMTerd A7
T AT I Teehl AHET TRl Tl |

HAIADT FHHAT FIUUHT FAEAEE bl Teb THRBT TAh Taehl T | IU=RHT
YESdl A9UR &aad AMTE FIGETHRl AT 81 G [AoTel 3T 991 | TehadT IRy
FHATIHT AT AA~T HE ATH G | AeAbeh e TFIw TN ATl ATTATAHT
AT TRTHT ATHT SRIATS AT ATAATAGT Igebl He Tl ol sreaarerar “Ree” afegar ¥
qTehl IgT ITARYT eIl ATUR Had AT BISETRT ATNT &1 T [FoTehl ST 4T |
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T U fava faemeradr Rfererer duaa @ qwT Ui A @R TEh uTgar |
FISTeITS TTAERATHT el AT g TLBIAT (FSTich efehcdepel UebaH faeaTaresl ATd A1
T WTAATHRT TGT FHIHT BRI B AT Ik Iaeb TATh [GUehl T TIST&A THIqT T
TSR T Al BRI AT AR BGH] fafered STAT TUH AGLATH] HA =l STeH bl
AT HRTSTAT el TH TR A FaeRETE ARl ATaTd el adrsgd 9T | Tqed &
at SR e 99 fafecad T [aRMEE STER TEd FaeHT IR AT arag, |
AT FEeAT Fafchedepert 9T fafdeas T faRTdTer dvaTa uswad 9¥ qux &7 9= fei
& |

AT WHAT AATTA F FEISE T BT STH T FEHT ARAGEAT HITeAF Gehebl
SIART AwATTSAE & Tdae | AGH Al geb, HAMGT Saq (T3 &, FaAATH &b
ST Eheedls GHd WEITFE] ghaT SIS & T9 g7 | A% ITARH Tr=dHl
faeqd SNl 919+ d ¥R Gl & &l |

ferere

TITEART F(FUTT (R093) T HITAF gehebl ®IHT WA gohells U &b TP
SR AT FEAAT AT THA HITeTh Fohebl TIHT TR TP B | T AAH TATEITFI=AT
HifeTh gehebl SAaRAT TATAHT fawqd THT TAHR THT G | AT, HeTh gehebl UHT Ha€dT
TRA AT & ITHRTHT AT TATT §3 | FIehT FRATAITR] AT FIATATGT BT TETT
ST G | AYTAHT (A GRATF AT qaearel [oRHl a1 ARl SRl a3
T AT TN G |

TqTT TG gebebl FFIIHT T3 [FTe UAAT A9 fafie THegswr sgawan
TEHT B | FATwET HETYU HALAT Tehl Aol TAR! FATSl b Hed T TSR T,
R0YY AT ITARHIA AHERT IS T &fd T TCAT Afeqafd Ired T = & | qefe
UH, 030 & FATTH! HETHT IUAR a7 FATH &l farrr a1 ot dRerhel Afar
R[AH] ATEITIFGHT AUH AT Ih UAATS IIARATAT T TR AT HAeh!
qRTy (Ffedn) TH, 09Y AT I+ I TRUST & | TIA ITARB! FHHAT ATHRNT I
T HifeTeh Eehehl FTA=AATRI TATNT TICT FHTAfafT FITT TP G | X, AT @R g fafq 2064
97 q AT =08 % g T~ T =T G |

fafecas T farrdrE=sl geaegdr faerdier 9a a1 faqr ¥ FGgafq faar afe
YR AR H T ghgra~d HIah §Hdl Ioddd Tawg T JqATE (afheqap
¥ fazrefier S farrdrer Su=R 74 fafecasmsr 9 a1 gF garga uia Fafecade
faerder qd qgfad g9 gwars 9f FEET THILE A AFATR AEE g9
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MUHT G | AFIAAHRT HAAT (AT gfaera Iazarara afecaswa ggafa fqauar a=
SR fEuare a1 |r=aar Sqrdd] e GarH1 AT AT H9HH T@r3E |
qY, JURETATEEH] ATATHTHRl FHAT & qIZAT T I FFT TET ATTATRE TEeh!
g fgusre arEatas STAT GAAT TS AAT A%h U7 ETHAT FAHHT ALAT BT |
[T ATIRAT AT ITARB] ATARE AT AT TS HATAT T&G T HEATA AT
faaz qUfeaars @ gF ITHITH HHAT Ae@q JaFH! A7 faq afes |
THIAT ATCATFI Hifdeh gFepl AT A, AT FAAFET greq 19 afq Aifersw
FHFT BTAT 7 AFIT TR, Afge ATGRAT ATFI FTARET ATTHRI IS fa07aT
fads d%8q, ITARET FHHAT fafbcasra dfgeter faxredr a1 fAs®r @vassr g4
IEfT a7 qvamad @ g% ITAN 9 HAAT AITAH Fewd o Iqdated araed
HUH B ¥ TG ITARSB] A AAAT Aibcdshd ATl gHd [oRTHI FEAlq T
Hiwfa faar afq ST=mr 19 F9ey 9 AT arar afvadd qTuEl B |

fa \al 0 n

FEATAF FHAT T ToATTAl GG TSI g ST T 74T, Ffahs, A 1, Fye T, goae
qige, qiaar =T T GEIfT dT9T g |
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qHEEAT
TIHCA ATAATAEGE] JTAITTETD FIT FATATTH AT [T FTAATTAT TATT
T FAl=e JRTATHI BIT, ATTANITZHT AL, TN TEGHT JlIFTT frder faer
THILTETF, HTHT AlIHT GIEIT T HI7T ATeRRE [T dTaieres THIETare Jr<
GHTAEEF] FIATFTTHAT Foeieq 17 JATI Tl & |

faoardrq T9reTH HI7E AlIFRF Gaagarglia THI-aHIHT §97 IET RH G |
FGF AT T AGAATS ATATRIET 9T TATGH GRIRH ATARAT ST HEALI
& | FRHIE ATEIIE FUFTATT 7 AT ATAARIET 39T T1eg | GBI AT GIFT
F TRRATIETE TAGITT, HITT ATTHT ATINTHE GAGTIAAT T ARE THTTE
THATCHE GHRIAFETE] TEAAT ATTVTF & |

AT af=T

ATAAT FEHAATE ATTHT TAH 9767 21 | T BITaRT =R JUATHT U a1 J1d & |
qraTT FIAT FA I ATRATE % I STeATAT 437 HoR Ger &1 | omfege gy
IATATIATE a1 Fediedre g Gren, Aradt €7 11 & U a1 ARt R qUHT Ghid
i freTar | Funfae FIHT ATEdT favgeT SORTe B 1% AT A Aeattard
a1 grare fga Grer a1 Fans At el ferrad ar difqe e e afthsae
FIR e a1 Trfaes ST TATI ST TR F1F &7 1F sy AT AfTebTeret
9 AT FEd MEEHIE, I AR TA-TITSH, FHATET, FISATS!, 043, I. 9905 |

R ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT 1998, Article 7.1(f); available at http://legal.
un.org/icc/statute/99_corr/cstatute.htm.

3 Ibid 7.2(e) : "Torture" means the intentional infliction of severe pain or suffering, whether physical or mental, upon a
person in the custody or under the control of the accused; except that torture shall not include pain or suffering arising
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. WWm
ETAATH! ETaade FH TH &9 AfRare a1 Mot qedfd a1 69 FeAfqare &1
AT qGT ATHATE ATFHTT aT Ul fa a1 TG Afehel T THT TRT TR FIRT
AT TUE & AT T ATRATE AT IS FeyTe®eh] AT AT ATchelTs A=A
feguer amIfeed a1 AHEE FIR ST a1 e faq w1 2 1 AaET AT aeited
FATEEHT TRUHT 4T 7@ TRATIEE & |

TS HTAAHT AT, TeTehebTd aT TAET] (TATTATHT a1 376 Fof FepTaaer qATHT TEeh!
fhreTs faUep! QIR ar JTATEeE ATaAT T (Fora T MRUeRT (A, STHTHarT ar ATATT e
FEAER THA &1 |* qaToa ARTATH AR [ETAAR AAITHT, FTAT FIATEAT T STAATH]
STSUeRT RET T BTH Heed TUehT AT ATh [EXTATHT fAUHT ATheATS ITRID
ar wAtad §reT foF A w1 A, AT, T ¥ qWEa eraer fawgdr afaen
Hifeh g UF WIHE AR 39 &% qHT TR TRUHN B | T ATGITHAT AT fae 1T
HAE ATTFRET SIST FedTd &1 T AP % AT 7 g Gaad TH] AT TRTHT 3 |

AT &fqafd UH, 043 & @RSl TH FHAD! J&ATE THl ITaAT qar 8,
FEAATT a1 AIHHIAE FagR (Fae=r) fadees, 09y &7 THT (L) o AEuHE I8
IO T AR AT (STl FEAfd o1 SHAEHT AT FIA JATAT el aT I HT
RS Gifed a7 9T & AThaTe & [TUTHT BT AHEE [q, BT FGAT QMY
RT3, fifed ar & cATheT T, TXehT AT ITHT ARTT AT T TAT TRREHRT Fel BIIRT
AT qvg fad, & Afhers & 19 TH a7 T AT I AT SR AR T a7 AT
AT gFhl fa ¥ yefad BEAEHITTE SUSHTT WA HEHTaH ATINRT F B T HeA
JEYAA AHI-SHT B BT T a1 TN AR =i7e, e a1 el g9 T fquhl i
AT AATAF ATAATATE TRR Tag A1 Iodd Tl G 1°

wify Sfeatad wmfeaes smEe aTaaTeTg deTeT SeH I | a7, qeTiE T G5
MU TEATASTHT RUeHT ARCATHT, FATA BIAAHT TRTHT TRATIT T FA=d ALTATATE
T GRATIT ATEATTE AT AT BT BT T AT ATh T FrTgeahl
TEHTHT SIE®d! MIAATH] Il ATHANT g [HHA T FAFAT I ATAASTS
SAAERATE ATAAT TN T | T I ARG RITRT ~ATATAT Rl 7 (TTeraiiTs
AAAAT [aegad AR g9 fEwg | ATaAT a9 d (AHE, FEEaA 9 AoH S E
AER a1 AATaegd!l HeTdid 925¥ (Tl ATaATasghl Herared AuaD) AT TS

only from, inherent in or incidental to, lawful sanctions.

¥  Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984 Article (1); Avail-
able at: http://www.ohchr.org/EN/Professionallnterest/Pages/CAT.aspx.

Y graAraEEedT afdqafd T4, 043 B IR (@) |

S ovg fOTEY IHd faeg YaTHE=Ar 9T GiediRugeRT waiad T8, T R0%R ATddl R 7. 3392 (GEreen) 9T ot
R0%¥ 9 R A AU AT, T 99 |

©  faggE @ Y, HERIET §9T qraardd, g9edad, fagawanr |
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QiR Few faeerourer faeroa: STretr e a1 wHtasd w31 dreT feguerr, @aer
TSR ARTHEIHT AT AT FATdT JUHT T TP SIS @I Ie9T TEhl
FALTHT [a3UH TR ATET 1T 84 efavg | a7 HeTdid Sr=a=al A3+ diee a9
qR9Y, AT ST ATAAT 4T A= (HH, AT a1 ATHAS S HAER o1 AAIe qo
HATcheb! FXEATHFT GIIUTIAA ATAAT gAATS (FHH, AAAATT T ATHTANAE AdER AT
TR T T=ETTY @ AUH gATH a% SN TRl (AT 1T A S S
U AERTATS GHIT Td FTHE ¥ UASATad AHE @ehel AT g4 (HHH, THHET
AT ATHISAE ATeR TUH g0 oo Tl UTEvg, |© aX AR aegerl HeTavae
FTAAT & TFAR ATET g9 ¥ AT YIST AT ATl ar e Afgeprerane Mre=ra
JEYT TTAeh! AT [EUT g 31as, |

fw, sEmE T SHHeAE aagT

ATAATAEGRT HETATeI ATAATRT CATHT TRl AU FHFATT T ATHTATAS TS
qIeATT TR ST | T AT Al (a6g g (8, JAEAE JIT ATAASTAF ATER
A T AL TG TSIl AHATE F T gveg, | HETATedhT &R 9% of AWM a7
ATHTASIAE HAER [UY TRA I ARHAT Il el B | HeTa el Jedeh qegaetel AT
AT TTaehT el ST ATt ATIBTET AT ATferepTerer SfqaaT #18 7T safdhare
g HeTalwel arRT § STHITTHE! ATAAT SAachepl AT [THH, ATATASAAE T AHTAAT T8
a7 AIeEdls GHElE T @rohl § | TGATHT THAEAT T ATHASAAS TaeRATS
TETTTerehl g7 § AT YA TRT arghedl o A eaaerRer s0qr faq afes |
ATAANIEZH FIH ALHUT A AHAFAT TAT ATHTAAAEF FAeR g4 ATAIIa®
TR AETaE a1 IR FE a1 9ISl AT F1 AUH! ¥ XAl H AT FATAAR
qEHd AT HIT FEATTETE TUHT I ATEAT T Tews;, |1 qUTA BITHT T FeTATHT
AAAATET TIE GIATITRT TZHPHT S | TA JEarfad Arq=r a7 fFHw, smmearg ar
ATATAS S FdeR (Ma=0) [gdad, 09 1 TR (F) o JqdTs GHrEgd T 939
TR qrgeg |1 ywATtad fadaeET Qs U eRor IXHT Afh a1 st qewiaHr
AT IHATECHT A7 FIA AT TEHN a1 I F ATHATE ATAAT (6 FA qT8eh AoTeh
HIETT TATET, gooid a1 Gissr Gfdebe g7 T AT TPl F B0 a7 ATERATS
fred|, \EET ar AqHTHSH G TFER ARl R J&qTE TR B, |

& Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment 1975, Article 1(2); available at: http://www.ohchr.org/ EN/ Professional
Interest/Pages/DeclarationTorture.aspx.

% Manfred Nowake & Elizabeth McArthur, The United Nations Convention against Torture: A commentary, Oxford
University, press, 2008, page 558.

90  United Nations Committee against Torture, General Comment No. 2, CAT/C/GC/2, 24 Jan 2008.

q  fagaes e Y, Eaediys §9 ataardd, daeyad, (e, faeaes g e w
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FAAAT TIT ATHASAF ATeRbl ARAT ARIGT FATATewe aid IR T
TATH bl GTgeg, | ATTATR] TEHT AR A YehRebl A9E HABRAE g hL, GrE=
T, TXARTE ¥ ST=TeTehl AT, AYTAT @THT, T ¥ T TTERebT ATaTE A Tcheb!
ATETET 99 AER S Gaeh-Udeh AT IR @IHdaTd T &l qF AT qEiedd Faer
ITATETS BT HIA ATGs THIAaTaHT el 1, 1F ATHT GHA Tehleqara JATHT AT
ST FEEdTs ¢ AUHAT T ATATAATF HFgR T GRATMIT TRURr g | T w7
=RH AUHT ATAAT g FHAT SATRAT AUH] B, | ATHTASA S qIT AHAATT TGERBT FFewdH T
ISEER! (AU T A=GHAT FT GRATIES I TS 3w, | o AHEATTATRT AT

F=ARIMGT FATATATA AT ¥ GRIATE T ABTATs (92 e U, TIT Falgedls 38
T AT AT TEIE T 1 I b1, 1% T MEaE] TRISH A5l Baleedls o]

TAT STHT FRU Irilewdls ATH Hr@d dTT NSRS RIS HIa WATaTH dTHA
&1 ST TR WUHT W 1 SAHAAS T ATHASAE AAeRHT AT TeqHH AL
AT a1 AReE T, Fw, Sarer, €2 a1 WHHET T4 1 Teg 991 Jooid U 3 11°

AT Ifeafad ATEATEEF! ATIRAT ATch T [A5Tehl HATITH FaTedl T [ASTHIT T
HHHATT ¥ FAHANGA HAERE® ATHISAE qIT FAFAT FAeR g qd ardg | Tl
AT ATEASF ATTFIT a1 ATIFIRE STGITHT FH T AThaTE F 9T ATRANT
TRUeHT FIATE AT Afhars ISl g4, a8 =XH UISThl FAFeqT T=T Fel FHI g
HALATATS IR I I1@ws; | GEAIAd RS 9 a9 favaars awdae e \eary
HATET, Toora a1 gt gfded g7 T SISl TRUH SdaeRars MHd, SAHar ud
HIHTASTF AAER Tl FEg T @lolehl 1@, |

ATAAT R AL

AT fam FHT TaTd FEl T Fgel WA T Foold T Al LT S | TR
TEATd FEAA: ARMT a1 AORTEIeTs qoid [ ATHAT AUH AT Ficbrg, | qchreid

R Prosecutor Vs. MIROSLAV KVO”KA, ICTY Trial Chamber case no. IT-98/30, 2Nov. 2001; available at: http://www.icty.
org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf-

93 VAN DER VAN Vs. The Netherland, Council of Europe, European Court of Human Rights APP no. 50901/99, Judgement
4 Feb. 2003; available at: http:// ec.europa.eu/ justice/ newsroom/ criminal/ opinion/ files/ 110510/ aire _centr e_advice
on_individual right.

¥ El-Megreisiv. Libyan Arab Jamahiriya, HR Committee, Communication No. 440/1990, U.N Doc. CCPR/C/50/D/440/1990
(1994). Available at: http://hrlibrary.umn.edu/undocs/html/vws440.htm.

% PROSECUTOR Vs. DRAGOLJUB KUNARAC RADOMIR KOVAC AND ZORAN VUKOVIC, ICTY Trial Chamber,
(2001) para772, Prosecutor Vs. Aleksovski, ICTY Trial Chamber, case no. IT-95-14/1-T,25 June 1999, para229; available
at: https://casebook.icrc.org/case-study/icty-prosecutor-v-kunarac-kovac-and-vukovic.

9% The Prosecutor v. Delalic et al. ("Celebici") Case, ICTY Trial Chamber (1998), available at: http.//opil.ouplaw.com/view
10.1093/law:icl/95icty98.case. 1/law-icl-95icty98.

98 Columbia Center for New Media Teaching and Learning, available at:  http:/ccnmtl.columbiia
edu/projects/mmt/udhr/article_5/meaning.html.
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THIHAT FHTAAH] ®TAT J8H FHIHEEAT TRUH FIRITATAR SUSHSIHR]  BIH
AR JART AR TE75, | forg TR [d9aTd T AATIHR] AATAY IUSASTIIRT
FYHT ATAATR] =RH AT Tehl A Ficheg | A1 FHIAT AfGUHl w1 faeard wfeuar
HIfEeTPT AT, n—@qﬁr TR TeIew 308 ol TEEl § 3UE, 9 *1dl, 3
SR, I3 clllt'ifbl qREFeR, gEAgHl, JATFU, Ted, FeRidgd, HeTErs
e Aifqew WA W 4T 1 dWEr & SUSHT & Ude «RId fUdd, O hETHT AT
qeF BRI TS, I SIIGHT T4 2T 3ATS TGN FHT Al AIH SRS, ST
ATABTAT ATHIAT T, GATEETR! T BTAtad, JR=paegHd1 STl aTerier dgan
AT BT ITAT ST TSI FHUY Afe, Eeag=ATaT TSHT fqarer A, ATaTe@r=T S 1
@it Tealy gars faen fuare 1 afeg e, Fefraw Gawd fbeer swia gars =9 a1
HATTHT AFISH, FeaRTaTH] FHhoaTHT AMSUDl qAT BT THFAT TIRIGH, HIETHITHHT
AT ATSTHT ITFAUHT THT qdX AH GEAEHT T [agedl Al Iooid HUH qTewg, ™
SEATH T FXATTHT I AT T EIe&eh] AHT Iold TRTHN e | FRATA
af ATAATATS IUSHATAD] ETHT TART TWHI B | HIATH HASIGH & ¥ AA- T
AeATE T AP IAAB ATAT THATs AeATEd AIHHT BITHIGT T IJART AT ATHTA T
ITAAT & Il TAUHT G 1S ASITHT AT T FIhia®dls HOR ATAATH T a1
TH° Aeded ATHT TGA TAT ARITATERHT AN (A==dar 3 a1 Afdes Jors
FIheEedls ATAAT [QUHI<! FRT Joi@ HUHI UEws | 9 dled 9 T I=IHT ToArdehl
G ATAATATS (TSR T TLIE® TS ichrd, | T&T 39S dHHl THE T+ ATgaelel
T ATAATATE 2UE FATTRT BAHT HT=IAT [GURT AGEIT B, | ATSADT AAITATE FHIT Al
HTATS ATAAT o FIFTUe, XX & 97, TUSH | A & WIFR ? 7 WHYEARATS 999 @IY
qUTEdTs faiel Tag, HATs ATAAT AR F Aol TET YT TRUH T T4 faueml
AT T Ffehes; | T& IFIHT Al Ueh JITHT T ANTHT ATAUST ATchel T HATS
ATAAT AfeAerd 9o Wl fafea™ qHded [uaeEa 3eams gHE! TR qTHRH
TS 79 7 qUHT T T U7 ATTATTS 3US AATAR] EGHT FIRT TRUHT T a1 Ioer@
T Fieheg, | TA 6, TTATH T T8 YIEEHT Iocid HUH &S & [AhUHT T

Hichrg, AT ATAATH] I FUSH BIAT TUH T AT (675, TATH I TS T

95 SATHETE HR, ATTAAEGEH HETA( T TATAHT AP FTATEA; ST, AT eara faam, froga favafammers
RO%Y, 9931

R TBRATT G AU TATE ATATE, ATATI / TehTeTeh, FIATH T FoTel, q= Fehewr (Fq.5. R093/9%3% fe) g
4R 1

R0 TE, 739 |

3 SE, 9350 |

R Holy Bible New International Version, Page 1349; http://www.turnbacktogod.com/wp-content/uploads/2011/02/NIV-
Bible-PDF.pdf.

3 Ibid, p.1380.

¥ Ibid, p.1427.
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. dmo
AT fausr f9T | 9feg ST SF T9HT ST GHB GAE AT AT GEad Seeed ATl
AT el gH ATAR HAA [AHIT T T XA FAFTAT ATAATATE 398 FoATgebl &THT
qr=ar faU | T g ATTITY 99 I S | ATIAT T TS JATTaATH bl Avd¥ehl STl
YRV TIEAT §F TEFT ATl (T9aHT Ui AT Avcd g qebebl i |

oty Ifedfgd THEEA ATAATATS TUSh! [Ggl=dehl ®IHT YIAN Tl AT Alehea, |
FHTAHT TGRS [T AFET G | TAHT JHAHAT ATAATATS IUGRT [AGTehl SATTHT
T AIAAIaEER! AIRTIR! fagrerdT TR 2fewg | aX Y GRaer g4 afq iy ar
TUH! T (b, | TR TIANT TUGHT [FGTwehl ATATRAT TURT AT Fibvs, | TUGH
JTAPRICHE T EalcaTadFa vl (gl ATATRAT ATAATST BTl T qTTHT Teol ATHATT
T Afheg | TiqeRIcHE fagrad sugd @it e fad oaiq Fad &7 AfwF e
FEfTURT & T T TIATHT BT FIiafar B1F 2T | AT ATTATAT BIAATS T
forg | cIad EdrcaEgTEl fagTed AHdl Uk Afthdls ®el 20 (80X bl AThars
AT 1A AT A a1 A Afthel HIYT TR G, IAATs HST I (G0 Hl a0
FE AR T ITATS eqlcdlel adTg= YORaAT 21 | T4 Fgr=aT a1 aeirdel g3t I
ARTG TR T AT TEH! 575 | ST AT ATAATST H1d g AUHA T [T ehl
HATIRHAT GTH ATAATA FHT DT gAAE g, | AATA HATSTHT & ATIRI b T ATBEATS
F FEHHAT ITAAT AT ATIROMHT (G TR gAAE IMaws, |

ATAATaEgehT AFELTTUT

AP ITGEHT Foold HUFTHITTHEB! ATAATST GERATATE HTT AIRTIH (T g
Ty a9H faeed @ arferdr | fadbeadl ®IHT TUSTCHE YEHATITE HIT Ergd
QIRTCHE GIHATeE af AT (=01 T Al = ATIROMH! [Th 74T | TFATE
ATTATAEGEHT ATATUTHT [T I HUHT HI Alehess; | AIRTE SAThH STHaT S ST AT
TS FATSATE THA (SRR AT AT ATIROT WS ATTHT &l | 4T [qeaggen! T
qfeg faeaeardl ®TAT SRT WAH TR TSIA, 4R ¥Y o A FATRTR fawaers 3=
QTATHEAT [SUHT f92T | I 9% ¥5 AT RN ATAE ATTHRb! [q9aegTdl STl arRy L of
ATAAT G h! AT THl B, | bl ATIRAT [GFATIN FTAT ATAAT [ABgHh HaAITE®
TTEER ®IAT T &4 TUHT B | AMATAHAT TATITHT ATTAT TG TAET LT
TUEl RIS = UA, %55, AHNEAT qrqaT qifed e U9, 929, fhfafraer
lagT, 13,59, —ANTATISHT ATAAT AR UA, §25%, FTISHI RATGAT TS197, 4251 ¥
TATSTHT ATTATGFT &Tqie T 3%% (R043) ST AUH AT G | A Dal IATa0aEA
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I
ATTATIEGH] AT [TFAERT THE O FAAE@H G G4 TTHT ATHAH T
aferg |

TTAATEEGH! AIUSEE

T T dledl Fqch IACHUT XS] AT ATIRRP! [qeeagrdr o, 2%
&1 1% STIUTIAehT SHAATeATE STeATcHes bTeAl SAa<dTehl TTHT AN qaT TSI
Al fawae oerd, Q%% F GEET WH g 1S gty ARTEEd Herateadr
TIHT ATAANTEGEHT HeTAl=, 85¥ o TT ATTFRPT TREAT T q¥ega! fauaer faeqa
AT WH G | AT T THE AT HeraieE T ard dfaeraeed gerat,
925% %% JUTHTAT WUHT Afchewdl dRERATEET TeEE, 0083 T ga qryErEr
FHEIREE ¥ [aileEd] TRaRH qeeewea! AHR GIargra=dl Herdrd, 9230 o
at T [T g WH B | THAed AR AT Hraadre aRferd S«
Herdieae® 9¥% % o uf Jraar qor JIHESHE AaeRATs AU T g Y

TIhH AT FHadA(deh qEIETaTS Te0 TRUH ARIad RISTETRT AGTATEH! T
faeme, 8%c o 9fT ATAIfawgH HaATEEATS ST TATHEATH AT TEAT TR G 15
T AAAS TH HETATIH] ATHGH TR G 1°° &8 T ARHTHT A ATTHR
qAT TAATTRRIAFIAT ARl TSI, 9859, AANEHMAT HAHT ATdhRAFAl  THICH
HETdrg 9%%%, JRIHT AHd ATIPR FRdl Rl HeTdied, 1340, Iraar T SAHard
TAT ATHASAS FFER Ad T AT T JRTAl HeTdd, 9859 S 9I5 qadqa &r=H T

R%  Universal Declaration of Human Rights, 1948, Article, 5, available at: http://www.ohchr.org/ EN/UDHR/ Documents/
UDHR _ Translations/eng.pdf.

R% International Covenant on Civil and Political Rights 1966, Artcle 7, available at: http://www.ohchr.org/EN/
Professionallnterest/ Pages/CCPR.aspx.

R9  Convention on the Rights of the Child 1989, Article 37(a); available at: http://www.ohchr.org/EN/
Professionallnterest/Pages/CRC.aspx.

Rz Convention on the Rights of Persons with Disabilities, 2006, Article 15; available at: http://www.un.org/disabilities/
documents/convention/convoptprot-e.pdf.

R%  Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 2006, Article 10;
Available at: http://www.ohchr.org/EN/Professionallnterest/Pages/CMW.aspx

30 7g HaTAT wTed qar farmy qusr AfTremh daedr QU qERAT Hetdied, 999, THEHT GTed, R T g
STETSThT e YATH FTIEwd] Aawd] IR q¥aed] AeTdied, 4R ¥%, Agaraeedi X" AqeR qrwdl "erdid,
9¥%, ¥ APl THIAAT TR Ak cafchepl TRETT Trredl HeTaied, 4242, |

31 ST HETAIRIEE, 4% & AT aRT 3(q) H @ (%) T (D) |

3R ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT, 1998, Article 7(1)(f), 7(2)(5); 89(2)(a)(2);
available at: http://legal.un.org/icc/statute/99 _corr/cstatute.htm.

33 I HETAgH! ATHIGHH! AT AT A AfTRR AT f7fd R0801¥I1RR T v TR0 sera gfdqees a6
T T AU FRFRATS qRIfeer Wl far o qeanfyd afewif @amer 20830913 19 41 faer seweT 19
Tehed YA TR T 9T FRFRars (Faerd faver faa |
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FTATEATHT Teehl S | TRTATAl &AT 9 I [FaHET &0 Herdirdeedl [qad 18
PP AEHAT AT HETAeIes TUAH ghAT AN g Faa |

Sfeafgd THHT FIAAT ATEITHN ATARTR A HTAAR! TqHT GRFq FIh IeqE
AT ATAANGEE Aedd HISAT [AgHel gRfad awagiq TRAd AdeRebl FATH
HIIUE TrT (ATt 3094 Y awgfq THa TTeHT AaRdd fagr= ‘R%Osi
S TEIHT TeH a1 ba JolTd A=Al Tel ATheb AT (GgT=d, 4355
TGS I FAAERET AT ATV FaaTael, UL *°, ard-r fawgsr Teafoa
IO, 294, HAA HA=EaT T AfTBEIRT AN AR Gledr, 99, araar q4an
¥ [HH, AAFA a1 ATAHASAAE FdeR a1 SUSH [a%g aval ¥ JAdTe&dl qRarH
1863, TR IO FFEREFN ARV 98T, 4220, A IR ATHFEFAT
Arard fagr=a, 9.0, fava Aa dfaer TFiaE, 333 & SIEOTTE, JraAr 99T wY
FHFATT AT ATHTASAE FdeR a1 Tolid [agel WeTdiradl @iegd ded, 00%
AT TEATASTEE I TEPT Bl | T&AT AIH BIAA AT T&T A THUHT BIAAH] AR
ARITETH] HTATAATHT TITh ITTHEHT T I Sqaae Afde e e | oy,
TH TGHT AT T HUH HeTdrdets T [qAeEA] Tadhl deaitad aacadh! HraradTad]
farems AT S TRUE g |

AT ZH! HIISUSHT THITIE TUHT TawIEE

AT, HT qGT AHTTET T ATHAATE TR (oG ehl ATTATEEeh! T AT oG b
HETHegHT [a&ddq Fa&T TRUST G | NS 9T ASAANTh ATRRITTTER AqTd, oA
ATTepREr=AT HeTaled, JATSIAT AUHT AThg®er! ATIbRAFTAT HeTq (=, T T ATTATHT
FHIRER T farile®e! URARE SRR ATTHR ANl HeTaieagedr Iiered
AT qUHT B | AT WETAiewd (q90d: & 9fq @k faeg g araar ¥ fAEe,
FHTATT Td ATHATAS FAERATS [T Tl AFT 3 |

ATAATagH! [aRTsS HETAirae®l EIAT Wl ATTANIEGH HETH = T ATTATATS TOrT:
fAtrey TT¢ ATSTATE W T T Joord TRUAHISART AMTcaees TR T FHAed qTbd 3 |

3¥  United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules), Rule 1, 8(d),
32(1)(d), 34, 43, 57(3), 71(2), 76(1)(b), available at: https://www.unodc.org/documents/ justice-and-prison-reform/GA-
RESOLUTION/E_ebook.pdf.

34 Basic Principles for the Treatment of Prisoners 1990, available at: http://www.ohchr.org/EN/ Professionallnterest/Pages/
BasicPrinciplesTreatmentOfPrisoners.aspx.

3% Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, 1988, principle 6,3;
available at: http://www.un.org/ documents/ga/ves/43/a 43r173.htm.

39 Standard Minimum Rules for the Treatment of Prisoners, available at: https.//www.unodc.org /pdf/criminal _justice/
UN_Standard Minimum_Rules for the Treatment of Prisoners.pdf.
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* TR TRATT TS ATAATATS ISTETel FATE SO T,

* AT qoT MHA, AHEAT T ATHATASAE AeRIeE HIAAI, TAHAE T q=
JATT AIATST 9,

* TS, WheHd AT AT ANRATHT afd ATTAT FHAT & HIAAT FAie=rad,

*  IIAATaEZeH! AURTIHT faeaeardr &R,

*  JIAATawgH ARTTATe IENT T THIAT HIATH] T Joold g T T ATHT
AUHT JHIUT FEI(eT 29edAls JTAed TRTe Fed[T T,

° S a1 ST a7 HAA H1A=aTT T ATIFRI, [ATFATHHT, AT ATTRRT
TAT A ATheTe (a8 AMAHAT ATTAT GG ATTHR! ATHT ITETHH TATR T

*  FFAM, TEHHAH ARHHA] TRA FEGISH [aH, Haee, fafg, @R <
Jardh! AT TOHT TR I I,

*  A(AANAEZH] USR] ITRRB! AN FGEl ST TAT FOTeT AT HT TaH Gried,
ISATAT, AT ATEATeh FREATeT A e=rear,

°  Jradr Gifede! qH=ATIAT, Staa ¥ qar afqdiq ars FAr qiaf=rar,

* AT fa% TRTSUST FATTH! HTAT AT TG HTAAT Arre=rear

*  IraATRl URYTHTS FAHACUST qv THE, AUHAT a7 ATHIAGAE  FAER
ST aedr M 9 ¥

*  UETAlIH FATETTHR] ARHAT HUH Tda&ad! AT GIch TCHEUT FHITHT
Arataer gidead 997 T TS |

TTAATEEGRT ATTHRY TAATRT STAEAT

ATAANIEZH] ATTFR TAATH] TraHH] TIAHT AT THI=AT T SR AUH G | HeTdig
STAHRAR! AT TA S T Teed TIREh! S | ST AT Hehl AT ("fean) TA, 09%
qTE ATAATATS SUSHIT TS G b AL TrTIAHT TATE JUH & | =Ardred I
Tfted AT ATIRR ATARTHT IS &1 g ¥ eAfadic SIS el Fe® TUH S | Fel
WEATFHEEATS FRATE] I AUH G | ATafad Gfqasd ehre TaTd TUH G | Jra«r
foegeh! Fgh AU HITHT 10 AT (a5 Hell Ueh STAT AureAdTe (Aaiferd g Sl
B | WETHHIH TIETHAAT AT AT [auger e gred T qrelehl 3 |

Sl HHRTCHE Tgaeeh! dATasla (TATHT FTHT GITh ALHHUT ATAANTZR! GIHITAT
TS T GfTass THIAT § GHRTST Gl G | ST O T2 TeEa I Jiqaad
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Fael 73 TIHATT U AU T |11° HETATIH gRT § T ATAAIG6gHT AIATTRT FqHRTIReT
i HeTafed Aehel ATAATRT TRATHTT BTAAET TEU TRhT I | HeTd(waehl ATHTE
af; 9f Te<r U9, R09R ¥ e UF, R0%3 o ATAATEE Yo 67 FAades w18 oA |
Tedl U ¥ et omeifeE gehtg g9 (Rice) AU SHawr FAH TGH T |
e T /1 TR AW fa A SHE T FAH G| A ARSI fadr, 0%

FAETHT [T FEAA o AlEEHT S | AT AT U FATEIH G X I
T WETHieIebl FTaHT e S | ARl HHAT AT 6 FTIAT FH T ATTH 3

T AT, AHFE T ATHSAE HER A% ATRTH g | diiedesd 9aqT ¥ 98
T Efqufe AT Gebehl P | AGHT 4N FITE IRl FHAT ATAAT qUHN ifgaes
TEd IS THEAT TAfHHarar qo qebr 1¥1 THATHAT FIHT FaAAeEH H1 T
e TH YT B AThTEehl S |

ATAAT GG eh! FITh ALHUT ATATT ATAATRT TATITATS ATAAT 6T HeTH =l &T=T 9
FHINTH FLIT T T ATAANGA BIAHT HAA g, ATAATR] JAN T T ATAAT f& HTdHT
YEART A FTIATE RISTERI AIRT SGUT T JUSHTT qATaA o1t Teer faar |
T ITh (AR FTHAAT: AT & Tbebl I | ATTAG6E AT THT ARIHR ATERTETE
qUHT FARTReTE® Ul FTUT AT & qebebT G | [T Wea Afreby Seetorept
AT TReTT [Hepraesdre Aard FUHT ARTaded] AR el g4 Hrde qurdr 9rg=
b | gATHT IEH ATha®dl AAT FHATT FATITH AThIeed ATTHNT qr3+, ATHA
ST BT TGN ¥ Fafeheder Gl Aaeives Tg=rebl quf Gfy=radr g qeberl S |

AT ageR! R1&T ¥ afad FFadl FRRHEEHT 99 99 THEERae @l § |
ATTATHT ARTGIEATS  ATAATER! FHAT FAAFTHT TCT HA q&aTd g qebebl S |

AT AEGHT ISTHT AT AT AT AMLT AT ATTHR AANTATE TIE bl ATATT
werafea ¥ afufaer fawieer auifay ged e e oo TR 37 | 9l
diIfede! qRATH! AT 9f ATARAT FF §T A1bl G | AT Brseead] TAREF! AT Hal
FEEE AUA FFH TRUTH YTAgd T | A ATAANa%gHl @legd qTad T
HrARIIT BISTETET ASTeldeh! TH (TR J&T T ATAHR TH T | ATAscAbrara=r
U, R0%5 & THT 9 H AUH! ARIE FoATawg gar=e AaTaddTe HUHN AT AT

35 EEE 9E A afFaatg 43 ST 1883 A U1 AR o yrfie gfqaed Jarer araAtaesd W Teaa
afafadr & FerER 9383 AT AT T Wl AT 9 @ate g ¥ auer Ger AR O aratae gfqasd, d9 99%% W/
VRIS TAT I Y 7 00% AT ATF U1 e foT | ceqafeer gfdqaad d9 3005 AT Je7 THIHHT A7 of@ TR FaTae
VRIS Gehabl T |

R TR TT R09R FT TET & (¥) (@) T T2 (HAHTE], 0% #1799 5% (@) |

¥o HfHE A, 3083 T THT 90% T 04 T STTHT (1) @ (&) (49) |

¥ HIEA FRINSAdTe WER e ITAed RIS &l qdT TATae AT ade gadTeears qrafaear fauer & |
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g |
TUhT B 1°° afafqer gfaaees W GO @qEe T TER-99R UET S |
ATATAeT RIS FHIH AT AT ATTHR ATANTHT (RITEEH HATEATHT THA
T g9 Febel | TS &l T gATaTe Rere el 9 asiewd! Itaa w@ree qfveor 1Rk
o faeTieerers dra=iverar e S Auai SAHHT GHTERRIAr AT AEhhl AT
AUH ATHAERAE IGUH B | AT hraeed] qaRHAT ASTR ARIAT THATAHRI
g FhPl G | ARTRE TAT AT AR (a0 GfqaraTenl Siogs Aqrerd, 925%
FHITTH AT ATIRR FHITHT TR AT ISRIeEH] AT AT Afafde [T
fruggHits difeqa ool = 9 TH bR AT G | FH(GH [T aHitTH
fifgaars afqufd faq Twemrar #61 dea Ut GErs FRATE THAE FB HAA]
YT & FehehT BT |

AT AfTeRl [qeaeadr Ardiae HIET (UPR) ¥ Giqaael [RTIReT THT TugEiadn
AT FUITHAT HEATHT TR FARBT @IHHT ATAATNTEGH] HETHAGHT Taeh TTaeTTEEd]
AT AUH! 31w, | AT, ATAAT T TUSEAATR! dAecd T BIAAT qAT AR HIH =Torl
T g Tebehl T | G Frgebl AARIAT ATTATTEGeRT ALHHT Fadir FaThaerss wepe
TATRATS * ¥ qUT AL [THeAvT Teebr foam | forsTe Fwmfrersrer SoTerel TR o7
T ATAAIa6ger ATTAT GedTIeieh FXEh! 9vd 45 g& FhTT JXd Tl T | IAae
TUSEHATH YTl A, ATAANATGHT HeTATH dRT q FTHITH ATAATRT ARATHT, ATHT
QUAGTH JATHT e] FATs TR e oo, fexaaan afgusr aafhees fawqa
faaer goreh Afvierg el EaRdT T, FHA a9l Iatefq 99s fevrEd ¥
ATATATET IS JHIUIT ARUbT FATAATS THIUHT ATAS a€dT, FITE TTh] ATNT el
B ATTRRIaHe U TRURT Tl T [Eaadr TRUB! FqeR qgT S@eed AT
AT FHA AT I FTAA FGITAETe Qi 9, ATl ARTH] A [Ahraare
foar Sfedr @ A 9, ATAATHT ST TP AT GHITATS TATAT T AT,
SATATAITATE TEwT FATET T, GSAR! ITIH T@ET IUAR T AATTH AT MATeeh
T HATaE AfqeHl ATRHAT eAfadqid Iqeed RIS q¥h1a GUT 90 | fq9ra Famfaerare
ATAATEGRT HETATIHR! TRT IR THINAH AHIAHT STATIRR BRI ETIOT I,
ATTAN TG HETH TPl T o3 TTTEATS ATHIGH TH, RISTIRT ARTATHT TH faemeet
AAHET T, RATFHIEEATS AAILHATT T AAT AgdddeEdls AMa Aiger R1er ¥
FRERAFE] ETHHA FHE TS qMAH FHI-THIAAT ITA TR AN TH]
gTaes [qUsl 97 | a7, |9 300% HT QU 1 whides A Afed 9 TUSEAdTe!

¥} A ATGAT faeg o U B GRER, FATTHAT 97 Aieadiuge iy, fqeetar, Taarel aid, qed 059 qred!
fea &, W\, wmeer fufa 089113 1

¥y ATAATaEEH FIh AT [T FANIEAF FAThe TAThel TATAHT TR ATLATH] TTHT T 004 (053 AT
T Y FfE 3 TAEE) /7 ogwe T fafae qeRTaes Raa T
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... o]
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ATTATTTEZHT FAYTLAT ATIATEEHATE ATCHATT T8 T FHTAAHT (AT TRTHT g T4 |
TAA T HeTd (=l J&7 qaebareg aAraaraeeedl efaqid Ua, 043 JNT Ul (997 |
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¥¥  Available at: http://'www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx.

¥4  The obligation to respect means that States must refrain from interfering with or curtailing the enjoyment of human right.;
available at: http://humanrightshistory.umich.edu/accountability/obligationr-of-governments.

¥%  The obligation to protect requires States to protect individuals and groups against human rights abuses; available at:
http://humanrightshistory.umich.edu/accountability/obligationr-of-governments.

%9  The obligation to fulfill means that States must take positive action to facilitate the enjoyment of basic human rights;
available at: http:/humanrightshistory.umich.edu/accountability/obligationr-of-governments.
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Mapping Restorative Justice in the Terrains of
Juvenile Justice in Nepal

- Ramkanta Tiwari

Abstract

Restorative justice is a growing movement worldwide taking a more humane and
holistic approach in dealing with crimes and confiict. Because of its non-adversarial
and relational approach, it has been drawn to use in various contexts of the world
including the juvenile, some countries making restorative justice as the core of juve-
nile justice system. Nepal has been a party of international legal instruments on child
rights and juvenile justice, but despite the rhetoric, how does the real stake-taking
of restorative justice look like in Nepal’s juvenile justice contexts? The paper is an
attempt to explore that question regarding the status of restorative justice in Nepal’s
laws and practices, and how Nepal fares in restorative juvenile justice vis-a-vis inter-
national developments.

Introduction

In a traditional (criminal) justice systems, the primary means of dealing with the injustice
implied in transgression is punishment, and once the punishment is done by the courts and
the state, justice is considered done. Retribution and revenge against the offender defines
the modus operandi of the world’s justice systems today. This retributive justice system,
however, is not free of problems, and it leaves unanswered several questions and issues. For
instance, it does not seek to find out who was hurt by the event of crime, what consequences
are created after the criminal act, and whose responsibility it is to make the wrongs right. It
is these gaps in our understanding and functioning of justice system that a new alternative
was sought, and this search has ended with the emergence or restorative justice.

As an alternative and a more functional approach of justice, restorative justice, is founded on
three distinct principles. First, restorative justice believes that crime is a violation of people
and interpersonal relationships. Therefore, any act of crime or wrongdoing is considered
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a breach of mutual trust and dignity that each Retributive (criminal) justice
person holds of others, and not of an impersonal | Questions Foci
law. Second, restorative justice asserts that |Which law was broken? Law

all violations, crimes or wrongdoing create |Who is guilty in breaking the law? | Persons

obligations towards the party against whom | What punishment does the wrong- | Punishment
doer deserve?

the wrong has occurred. This obligation has to
be fulfilled by the person who causes the harm.
Third, restorative justice emphasizes that the central obligation is to right the wrongs.? In
other words, justice does not end just at the event of crime, but it goes beyond in making
collective effort in making things right.

Central foci of retributive justice!

Restorative justice is a non-adversarial, non-retributive approach that views crime and
conflict as harms done to people and relationships. It has been defined as “a process to
involve, to the extent possible, those who have a stake in a specific offense to collectively
identify and address harms, needs and obligations in order to heal and put things as right
as possible.” The collective aspect in addressing the effect of the harm (or offence) and
repairing is central to restorative justice. The real stakeholders of crimes (or conflict) in
restorative justice are victims, offenders and community, and all these are drawn together
in the resolution or transformation. As the Handbook on Restorative Justice Programs of the
United Nations has put it, restorative justice is “a process for resolving crime by focusing on
redressing the harm done to the victims, holding offenders accountable for their actions and,
often also, engaging the community in the resolution of that conflict.”

Contrary to retributive justice which is deemed

) . Restorative justice
to be backward looking and grounded in the - -
. L . . d Questions Foci
ast, restorative justice 1S progressive an
P > J . P _g S Who has been hurt? Harms
looking to the future. Retributive justice is :
What are their needs? Needs

guided by notions of blame, guilt, individual — —
L . Whose obligations are these to | Obligations
responsibility and punishment for past harms, | 1 these needs?

while restorative justice perspective is informed Central foci of restorative justice’®

by concepts such as repairing harm, social
restoration, community harmony and problem solving. A retributive system of justice is
essentially punitive in nature, with the key focus on using punishment as a means to deter

Howard Zehr. 2002. The Little Book of Restorative Justice. PA, USA: Good Books.

Ibid.

Ibid.

UNODC (United Nations Office on Drugs and Crime). 2006. Handbook on Restorative Justice Programs. New York:
UNODC, p. 6.

5 Howard Zehr. 2002.The Little Book of Restorative Justice. PA, USA: Good Books.

BN —
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future crime and to provide ‘just deserts’ for any harms committed. On the other hand,
a restorative approach is concerned with promoting harmonious relationships by means
of restitution, reparation and reconciliation involving offenders, victims and the wider
community.®

The cornerstones of restorative lens in context of crime or conflict are mainly two: healing
(for the party who was harmed) and accountability (for the party causing harms), and these
are achieved through an active participatory process involving direct stakeholders of the
conflict or crime. Arguably, the barometers of healing and accountability can be used to
assess whether any program (juvenile or otherwise) has been restorative, and if so, to what
extent.

History of restorative justice and the paradigm shift

Although restorative-looking practices were found in many ancient cultural traditions, the
modern application in the justice contexts has a relatively recent history. In the modern
manifestation, the history of restorative justice goes back to the decades of 1970s when
the problems with the traditional retributive system proved to be unable in handling the
paradoxes of the then criminal justice system.

The rise of incarceration along with the rising crime rates signaled that the incarceration
was failing to achieve its goals. Likewise, restorative justice grew in a context where the
overcrowding of prisons resulted through “punitive populist” models was also failing the
traditional justice systems, particularly in the West. In line with this, the crime victims’
movement, the positive experience with reparative sanctions for juvenile offenders, the rise
of informal neighborhood justice and dispute resolution processes, and new thinking on
equity and human relationships have also fuelled the growth of restorative justice since its
emergence.

Since its emergence in the 1970s, restorative justice has grown widely across the world and
has been used in various contexts, including juveniles (or children in conflict with laws).
Juvenile justice system consists of laws, policies, guidelines, customary norms, systems,
professionals, institutions and treatment specifically applicable to children involved with the
justice system. In fact, the field of juvenile justice provides bright potentials for restorative
justice to develop and flourish, when the major goal of modern juvenile justice system is the
protection of best interests of the juveniles. Incorporating restorative justice into juvenile
justice will substantiate the latter field and help judge children and children so that the best

6  Rob White. Restorative community justice: Community building approaches in juvenile justice, P. 5. Paper presented at the
Fourth National Outlook Symposium on Crime in Australia, New Crimes or New Responses , convened by the Australian
Institute of Criminology and held in Canberra 21-22 June 2001.
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outcomes can be achieved.

In fact, a model juvenile justice system recognizes children as children, tries them as children
and sentences them as such.” The rationale behind the juvenile justice system is that the
juveniles are fundamentally different from adults and that their behaviours are malleable. In
contrast to this, the criminal justice system relies on an assumption that criminal sanctions
(or punishments) should be proportional to the offense, and hence children should be given
the rewards as per their deeds.

Likewise, the juvenile justice system, rather than focusing on bare facts, evidence or laws,
takes into consideration the factors (contexts) that led to the delinquency or crime. When
restorative justice values are aligned in such juvenile frameworks, then the focus is also
put on the need of the juveniles behind the acts of delinquency. Perhaps, one of the most
important signposts of juvenile justice is that a juvenile offender is judged "delinquent"
rather than "guilty", and Because of the individualized nature of the juvenile justice system,
sentencing varies and may cover a wide range of community-based and/or non-custodial
alternatives. On the other hand, the the conventional criminal justice system labels a
defendant is found "innocent" or "guilty." The offender is sentenced to a specified period of
time which is determined by the severity of the offense, as well as the defendant's criminal
history.

In dealing with juveniles, there are two prevalent models: welfarist and justice approaches,
and a third ‘hybrid’ model. Welfarism is based on the notion of parens patriae, which implies
that the state is a guardian, and should provide protection to everyone, including children.
This approach promotes the idea that children should be separated from adults both in court
and in institutions and that they should be dealt with according to different procedures from
those used for adults.® On the other hand, the justice approach underscores the right of a
child to legal representation in juvenile court, and the right to have visible and accountable
decision-making, especially when deprivation of liberty is a possible outcome. However,
in this regard, it must be noted that there is no a single model of international juvenile
justice system. The justice model is found to be operating in majority of English speaking
countries trying to hold the juveniles accountable to their actions and using punitive
measures through due processes. In other countries, specially in Europe, there is welfarist
approach characterized by an informality of proceedings and interventions based on the best
interests of the young person. There is however a growing trend towards hybrid juvenile

7 Michael A. Corriero. Judging Children as Children: A Restorative Juvenile Justice System. Available at: https:/www.
unicef.org/tdad/3michaelcorriero(1).pdf, accessed on November 22, 2017.

8  Ann Skelton. 2009. Restorative Justice as a Unifying Force for Child Justice Theory and Practice. Paper prepared for the
1** World Congress on Restorative Justice Lima, Peru November 3-7, 2009.
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justice systems incorporating elements of both justice and welfare models, and are found in
Scandinavia and Scotland.’

Although juvenile justice has continued to evolve over the last two centuries, one of the
undercurrents of this evolution has been the notion that juveniles are different from adults,
and they deserve a second chance. Parens patriae is still the driving philosophy, where the
sentencing and treatment of juvenile offenders tends to look out for the interests of the
juvenile and develop them into productive citizens. Juvenile justice ranges from prevention
programs, to intervention programs, and follow-up programs. '

Bringing restorative (justice) principles into the arena of juvenile justice, restorative justice
can be viewed as a way of treating children in conflict with law which contributes to the
overall holistic development of children, and supports the child in assuming a constructive
role in society. It takes the accountability and responsibility aspect of children quite seriously,
and strengthen the child’s respect for others, in particular of the victim and other affected
members of the community. All in all, restorative justice is an approach that promotes the
child’s sense of dignity and worth.

a)  Denounce criminal behaviour as unacceptable and reaffirm community
values;
b)  Support victims, enable their participation and address their needs;
c)  Encouraging all parties to take responsibility, particularly the offenders;
d)  Identify restorative, forward looking outcomes;
e)  Prevent recidivism by encouraging change in individual offenders and
facilitating their reintegration into the community. "
The United Nations has adopted The Basic Principles on the Use of Restorative Justice Programs
in Criminal Matters in 2000. The Basic Principles aim to inform and encourage Member States
to adopt and standardize restorative justice measures in the context of their legal systems.
The core part of these principles deals with setting the parameters for the use of restorative
justice and the measures that should be adopted by Member States to ensure that participants
in restorative processes are protected by appropriate legal safeguards. More specifically,
parts II and III of the Basic Principles deal respectively with trying to define the appropriate
use of restorative justice (e.g. when there is sufficient evidence against the offender to justify

9  Effective Practice in Juvenile Justice. Review of Effective Practice in Juvenile Justice. Report for the Minister for Ju-
venile Justice, Australia, p.3. Available at: http://www.juvenile.justice.nsw.gov.au/Documents/Juvenile%20 Justice%20
Effective%20Practice%20Review%20FINAL.pdf, accessed on November 15, 2017.

10 Aric Hall. 2005. Restorative justice and juvenile justice system. History of Juvenile Criminal Justice System, Capella
University, p.1.

11 International Juvenile Justice Observatory (1JJO). 2013. 4 Voice for the Future of Juvenile Justice in Asia Pacific. Brus-
sels: 1JJO, p.28.
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an intervention and when the offender and the victim consent) and the nature of the legal
safeguards that should be set in place.

The Basic Principles define restorative justice programs as “any program that uses restorative
processes and seek to achieve restorative outcomes.” It then further goes on defining what
restorative processes and restorative outcomes are:

“Restorative process” means any process in which the victim and the offender,
and, where appropriate, any other individuals or community members affected by
a crime, participate together actively in the resolution of matters arising from the
crime, generally with the help of a facilitator. Restorative processes may include
mediation, conciliation, conferencing and sentencing circles.

“Restorative outcome” means an agreement reached as a result of a restorative
process. Restorative outcomes include responses and programs such as reparation,
restitution and community service, aimed at meeting the individual and collective
needs and responsibilities of the parties and achieving the reintegration of the victim
and the offender.

The Basic Principles refer to the following necessary and fundamental safeguards in
applying a restorative justice approach: '

a)

b)

d)

f)

The right to consult with legal counsel: The victim and the offender should have the
right to consult with legal counsel concerning the restorative process and, where
necessary, to translation and/or interpretation.

The right of minors to the assistance of a parent or guardian: Minors should, in
addition, have the right to the assistance of a parent or guardian.

Theright to be fully informed: Before agreeing to participate in restorative processes,
the parties should be fully informed of their rights, the nature of the process and the
possible consequences of their decision.

The right not to participate: Neither the victim nor the offender should be coerced,
or induced by unfair means, to participate in restorative processes or to accept
restorative outcomes. Their consent is required. Children may need special advice
and assistance before being able to form a valid and informed consent.
Participation is not evidence of guilt: The participation of an offender in a restorative
justice process should not be used as evidence of admission of guilt in subsequent
legal proceedings.

Agreements should be voluntary and be reasonable: Agreements arising out of

12 United Nations. Available at: https://www.un.org/ruleoflaw/blog/document/basic-principles-on-the-use-of-restorative-
justice-programs-in-criminal-matters/, accessed on November 15, 2017.
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a restorative process should be arrived at voluntarily and should contain only
reasonable and proportionate obligations.

g) Confidentiality of proceedings: Discussions in restorative processes that are not
conducted in public should be confidential, and should not be disclosed subsequently,
except with the agreement of the parties or as required by national law.

h)  Judicial supervision: The results of agreements arising out of restorative justice
programs should, where appropriate, be judicially supervised or incorporated into
judicial decisions or judgements.

i)  Failure to reach an agreement: Failure to reach an agreement should not be used
against the offender in subsequent criminal justice proceedings.

i) No increased punishment for failure to implement an agreement: Failure to
implement an agreement made in the course of a restorative justice process (other
than a judicial decision or judgement) should not be used as justification for a more
severe sentence in subsequent criminal proceedings. Restore community order,
peace and repair damaged relations.

As one can see, all of the points mentioned above have a direct salience in the field of
juvenile justice. There are points which are directly mention the specificities of minors and
children, such as (b) or (d).

International instruments on juvenile justice and restorative justice
Convention on the Rights of the Child

Perhaps the most important international legal instrument regarding the rights of the children
and juveniles in the Convention on the Rights of the Child (CRC). CRC was introduced
in 1989 and is a binding international treaty and the most widely ratified human rights
instruments that the world has today.'* According to CRC, a child is defined as “every
human being below te age of 18 years unless, under the law applicable to the child, majority
is attained earlier” (Article 1). In respect to the administration of justice for children, the
Articles 37, 39 and 40 of CRC are the most salient provisions.

Article 37 of the CRC reaffirms that children must be protected from torture, cruel
punishment, unlawful arrest for the children. In addition to that, it also restricts death penalty
and life imprisonment on a child. It stipulates that the deprivation of liberty should be taken
as the last resort and for the shortest possible time, suggesting that when a child must face
detention, when a child must face detention, it must be in a manner that takes into account
the children’s specific needs and respect their dignity.

13 International Juvenile Justice Observatory (1JJO). 2013. 4 Voice for the Future of Juvenile Justice in Asia Pacific. Brus-
sels: 1JJO.
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In particular, Article 37(c) suggests that the children in conflict with law have certain
specific needs and interests, and that the State parties should acknowledge that when they
deprive the children of liberty.

Article 37(c): Every child deprived of liberty shall be treated with humanity and
respect for the inherent dignity of the human person, and in a manner which takes
into account the needs of persons of his or her age. In particular, every child deprived
of liberty shall be separated from adults unless it is considered in the child's best
interest not to do so and shall have the right to maintain contact with his or her
family through correspondence and visits, save in exceptional circumstances;

(d) Every child deprived of his or her liberty shall have the right to prompt access to
legal and other appropriate assistance, as well as the right to challenge the legality of
the deprivation of his or her liberty before a court or other competent, independent
and impartial authority, and to a prompt decision on any such action.

In line with the discussions above, the Article 39 of the CRC stipulates the right to
rehabilitation and social reintegration for children victims of neglect, exploitation and abuse.
It pays an emphasis on recovery and social integration, and this can be extrapolated to the
philosophy of restorative justice, especially the restoration of dignity and self-respect of the
child. The Article reads thus:

States Parties shall take all appropriate measures to promote physical and
psychological recovery and social reintegration of a child victim of: any form
of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman
or degrading treatment or punishment; or armed conflicts. Such recovery and
reintegration shall take place in an environment which fosters the health, self-respect
and dignity of the child.

The Article 39 of CRC states, that States Parties shall take all appropriate measures to
promote physical and psychological recovery and social reintegration of a child victim of:
any form of neglect, exploitation or abuse, torture or any other form of cruel, inhuman or
degrading treatment or punishment; or armed conflicts. Such recovery and reintegration
shall take place in an environment, which foster the health, self-respect and dignity of the
child.

Regarding juvenile justice, Article 40(1) of CRC is the most notable. It states that the States
should treat every child who is in conflict with law in a way that serves in promoting the
child’s dignity and worth. Apart from dignity, this article includes notions provisions of
child’s reintegration and how the children could play a constructive role in society. It is
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evident in the following:'*

States Parties recognize the right of every child alleged as, accused of, or
recognized as having infringed the penal law to be treated in a manner consistent
with the promotion of the child's sense of dignity and worth, which reinforces the
child's respect for the human rights and fundamental freedoms of others and which
takes into account the child's age and the desirability of promoting the child's
reintegration and the child's assuming a constructive role in society.

The CRC highlights the need of establishing a separate justice system specifically applicable
to children in Article 40(3). The same Article 40(3)(b) anticipates measures to deal with
the child without resorting to judicial proceedings, provided that human rights and legal

safeguards are fully respected. The Article 40(4) details a range of arrangements that are

requisite to safeguard the children’s well-being in relation to the offence committed by

the children. It says that the dispositions, such as care, guidance and supervision orders;

counselling; probation; foster care; education and vocational training programs and other

alternatives to institutional care shall be available to ensure that children are dealt with in

a manner appropriate to their well-being and proportionate both to their circumstances and
the offence."

14 Available at: http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx, accessed on November 20, 2017.
15 Other provisions of CRC in Article 40 are thus:

@
)
(b)

(@
(i)

(iii)

(iv)
)
(vi)
(vii)
(a)
(b)

To this end, and having regard to the relevant provisions of international instruments, States Parties shall, in
particular, ensure that:

No child shall be alleged as, be accused of, or recognized as having infringed the penal law by reason of acts or
omissions that were not prohibited by national or international law at the time they were committed;

Every child alleged as or accused of having infringed the penal law has at least the following guarantees:

To be presumed innocent until proven guilty according to law;

To be informed promptly and directly of the charges against him or her, and, if appropriate, through his or her
parents or legal guardians, and to have legal or other appropriate assistance in the preparation and presentation of
his or her defence;

To have the matter determined without delay by a competent, independent and impartial authority or judicial body
in a fair hearing according to law, in the presence of legal or other appropriate assistance and, unless it is considered
not to be in the best interest of the child, in particular, taking into account his or her age or situation, his or her
parents or legal guardians;

Not to be compelled to give testimony or to confess guilt; to examine or have examined adverse witnesses and to
obtain the participation and examination of witnesses on his or her behalf under conditions of equality;

If considered to have infringed the penal law, to have this decision and any measures imposed in consequence
thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law;
To have the free assistance of an interpreter if the child cannot understand or speak the language used;

To have his or her privacy fully respected at all stages of the proceedings.

States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically
applicable to children alleged as, accused of, or recognized as having infringed the penal law, and, in particular:
The establishment of a minimum age below which children shall be presumed not to have the capacity to infringe
the penal law;

Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial
proceedings, providing that human rights and legal safeguards are fully respected.
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Children are entitled to the same procedural rights and safeguards in all criminal proceedings
as adults, but the CRC and other international standards also recognize additional safeguards
for children, for instance, to receive prompt access to legal and other appropriate assistance;
to be informed promptly of the charges against them; and to have the matter determined
without delay.'® Apart from CRC, there are other instruments as well which deal with the
issues of juveniles and children in conflict with law, such as the following:

The Beijing Rules

The Beijing Rules or the UN Standard Minimum Rules for the Administration of Juvenile
Justice (General Assembly Resolution 40/33, 29 November 1985) is the first international
instrument to list standards for the administration of juvenile justice in a comprehensive
manner. The Rules aims at establishing a progressive justice system for young persons in
conflict with the laws, reflecting the particular needs of children.

The Rules are directed towards the protection of the best interest of the children, looked
at juvenile justice system as an independent and separate branch of justice system and
attempted to lessen the disastrous result of punitive sanction. The Beijing Rules are not
legally binding, but many of the principles have been incorporated into the Convention on
the Rights of the Child, making it legally binding. These Rules are divided into six parts:
fundamental principles; investigation and prosecution; adjudication and disposition; non-
institutional treatment; institutional treatment; and research, planning, policy formulation
and evaluation. The fundamental rules included in the Beijing Rules include the following:!”

- The fair and humane treatment of children who come into conflict with the law

- Conducting proceedings in the best interest of the child and ensuring their full
participation in the proceedings

- The application of the principle of proportionality to the offender and the offence

- The application of community programs for diversion from court procedures

- Detention as a measure of last resort and for the shortest possible time

- Deprivation of liberty only for serious offences

- The abolition of corporal and capital punishment

- Continuous and specialized training for law enforcement officers working with

4. A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; educa-
tion and vocational training programs and other alternatives to institutional care shall be available to ensure that
children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances
and the offence.

16 United Nations Special Representative of the Secretary General on Violence against Children. Promoting Restorative

Justice for Children. Available at: http:/srsg.violenceagainstchildren.org/page/919, accessed on November 3, 2017.

17 Available at: https://www.unicef.org/easterncaribbean/Working with_children_in_conflict with the law.pdf, accessed

on November 15, 2017.
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children
- The application of alternatives where possible
- The provision of educational and other social re-integrative services for those
children who are institutionalized
These principles aim to promote the welfare of the child, minimize intervention by the child
justice system, and to reduce any further harm that may be caused by such intervention. The
Beijing Rules are formulated so as to be applicable to different legal systems while at the
same time, it sets minimum standards for responding to offenders under any definition of
“juvenile.” Rule 2 defines “juvenile” as a child or young person who, under the respective
legal systems, may be dealt with for an offence in a manner which is different from an adult”
while Rule 4 urges states not to fix the age of criminal responsibility “at too low an age level,
bearing in mind the facts of emotional, mental and intellectual maturity”. According to the
Beijing Rules, the major aims of the child justice system are: proportionality and promotion
of the well-being of the child. Proportionality responds not only to the nature of the offence,
but to the circumstances of the offender. This requires discretion on the part of personnel.
The Rules also call for the child’s right to privacy and for due process rights to be respected.'®

The Riyadh Guidelines

The Riyadh Guidelines or The UN Guidelines for the Prevention of Juvenile Delinquency
were adopted by the General Assembly on 14 December 1990, one year after the CRC was
adopted. They complement the Beijing Rules and CRC. The Riyadh Guidelines specify that
the first phase in the child justice system is the area of prevention. Therefore, there should be
programs aligned with the objectives of preventing children from being pulled towards the
justice system. In addition, diversion programs cannot be successful on their own, and must
be coupled with prevention programs in order to prevent high rates of recidivism. For the
prevention to take place, the following arrangements are necessary:

- The institution of comprehensive prevention plans at every level of government

- In-depth analysis of the problem and preparing lists of programs, services,
facilities and resources available

- A definition of responsibilities for all role players

18 Part 2 of the Rules deals with investigation and prosecution. It carefully details the process: from the time of the offender’s

initial contact with the justice system— contact with the police; giving consideration to dealing with juvenile offenders
without resorting to formal trial; the need for specialized training of the police; and the treatment of children who are in
detention pending trial.
Part 3 addresses adjudication and disposition: trial by a competent authority; ensuring legal counsel and the presence of
parents and/or guardians; the preparation of social enquiry reports; principles that should be followed in adjudication and
disposition; types of disposition measures; the need to ensure the least possible use of institutionalization; avoidance of
unnecessary delay, and the need for professionalism and training. Part 4 focuses on non-institutional treatment, while Part
5 focuses on institutional treatment.
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- The coordination of prevention efforts between government and civil society
groups

- Continuous monitoring

- Areduction in the number of opportunities for committing offences

- The involvement of the community

- Inter-disciplinary collaboration

- The participation of children

- Trained personnel who specialize at all levels
Apart from prevention programs for all children, the Guidelines emphasize the holistic nature
of child justice by pointing to the important role that civil society can play in preventing all
children from coming into contact with the law. The Guidelines stress the need for a multi-
disciplinary approach and for proper recruitment and training of personnel who work with
children.

The Guidelines point to the need to make specialized programs available for children who
are: “at social risk” (article 24); “school drop-outs” (article 30), and for street children (article
38). Part Four of the Guidelines emphasize the importance of “the successful socialization
and integration” of children through the family, school, vocational training, peer groups and
community-based organizations.

Family, including the extended family, is viewed as the central unit responsible for the
socialization of children. The society has a responsibility to assist the family with providing
care and protection, including day-care facilities for young children. At the same time,
families must be provided with opportunities to learn about parental roles and obligations,
and to promote positive relationships between parents and children.

The Guidelines also note that the governments should take appropriate measures to promote
family cohesion and harmony and to discourage the separation of children from their parents.
This in an indication of the need of social tapestry that a child need both during the time of
his/her conflict with law or otherwise. Article 46 mentions that institutionalization should be
the last resort and for the shortest possible time. This is in line with the Beijing Rules.

An important highlight of the Riyadh Guidelines is the multidisciplinary approach that
should be used in the prevention programs, and so some coordination between the schools,
vocational training centers, communities and other stakeholders are deemed important.

The Havana Rules

The Havana Rules or the UN Rules for the Protection of Juveniles Deprived of their
Liberty (often referred to as JDL Rules) were adopted by the General Assembly on 14
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December 1990. The primary characteristic of the Rules is that they apply in the custodial
settings (including police stations), and the main purpose of the Rules is to ensure that the
rights of the detained children are duly respected.!

The Section III applies to children under arrest or awaiting trial “who are presumed innocent
and should be treated as such.” As a general rule, detention before trial should be avoided,
and is limited only to exceptional circumstances. Rule 12 specifies that the “deprivation
of liberty should be effected in conditions and circumstances which ensure respect for
the human rights of juveniles.” The Section IV of the Rules addresses the management
of juvenile facilities. Emphasis is placed on the need to encourage social reintegration of
offenders by allowing children to continue their education and/or vocational training in the
community as far as possible, since receiving education in a place of detention usually has
a stigma attached to it. Recreational activities are also encouraged for the well-being of the
child in custody.

The Rules have clearly laid out that the juveniles, if required, should only be deprived
of their liberty in accordance to the principles mentioned here and also according to the
previous legal safeguards, such as the Beijing Rules. An important consideration that the
Rules make is the need of the juveniles to be in contact with their community. The Rule 59
says the following:*

Every means should be provided to ensure that juveniles have adequate
communication with the outside world, which is an integral part of the right to
fair and humane treatment and is essential to the preparation of juveniles for their
return to society. Juveniles should be allowed to communicate with their families,
friends and other persons or representatives of reputable outside organizations, to
leave detention facilities for a visit to their home and family and to receive special
permission to leave the detention facility for educational, vocational or other
important reasons. Should the juvenile be serving a sentence, the time spent outside
a detention facility should be counted as part of the period of sentence.

Similar provisions of connecting with community is mentioned in Rule 60. It says that
“every juvenile should have the right to receive regular and frequent visits, in principle
once a week and not less than once a month, in circumstances that respect the need of
the juvenile for privacy, contact and unrestricted communication with the family and the
defence counsel.”

19 UNICEEF. Available at: https://www.unicef.org/easterncaribbean/Working with_children _in_conflict with_the law.pdf,
accessed on November 15, 2017.

20 United Nations. Available at: https:/www.unodc.org/pdf/criminal justice/United Nations Rules for the Protection
of Juveniles_Deprived of their Liberty.pdf, accessed on November 23, 2017.
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The Tokyo Rules

The Tokyo Rules or The UN Standard Minimum Rules for Non-custodial Measures stipulate
legal protections to ensure the impartial application of non-custodial measures within a
transparent legal system, ensuring the protection of the offender’s rights and the resort to a
formal complaint system if ever they feel that their rights have been violated.

Mirroring the values set forth by restorative justice, the Rules are intended to promote greater
community involvement in the management of criminal justice, specifically in the treatment
of offenders, as well as to promote among offenders a sense of responsibility towards society.
The Rules shall be implemented taking into account the political, economic, social and
cultural conditions of each country and the aims and objectives of its criminal justice system.
The involvement of community is key in restorative justice, and this philosophy is espoused
in the Tokyo Rules. Needless to say that the participation of the public or community helps
strengthen the children’s sense of worth or dignity, but also helps in making the children
sensitive to the needs of the community and the parties they have caused harm.

The Rules mention that the Member States shall endeavour to ensure a proper balance
between the rights of individual offenders, the rights of victims, and the concern of society
for public safety and crime prevention. The objective of the implementation of these Rules
is to reduce the use of imprisonment, and to rationalize criminal justice policies, taking
into account the observance of human rights, the requirements of social justice and the
rehabilitation needs of the offender.?!

Apart from the above, there are Guidelines for Action on Children in the Criminal Justice
System, Economic and Social Council resolution 1997/30, 21 July 1997; and Guidelines
on justice for child victims and witnesses of crime, Economic and Social Council 2004/27,
2004.

Lima Declaration on Restorative Juvenile Justice

Perhaps the first document highlighting the most obvious relation between restorative
justice and juvenile was the Lima Declaration on Restorative Juvenile Justice. Some 1000
participants from 63 countries participated in Lima (Peru) in 2009 from 63 countries,
representing governments, the judiciary, civil society, professionals working with or for
children, the media, academia and UN agencies.”?> The purpose of the Congress was the
following:

- to reflect upon the concept of Restorative Juvenile Justice and to undertake a

21 Available at: http://www.oijj.org/en/preguntas-frecuentes#152485-0, accessed on November 20, 2017.
22 UNICEF. Available at: https://www.unicef.org/tdad/limadeclarationenglish(1).doc, accessed on November 20, 2017.
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critical viability analysis;
- to examine the methodology and instruments of Restorative Juvenile Justice;
- to evaluate the situation of the victim in Restorative Juvenile Justice and the need
for her/his protection and reparation of damages;
- to exchange experiences and lessons learned and good practices of Restorative
Juvenile Justice worldwide;
- to elaborate and present some recommendations for the development and
implementation of Restorative Juvenile Justice
The Congress tried to bring into light the aims of Juvenile Justice as set out in Art. 40 (1)
of the CRC through the lens of restorative justice, such as to treat children in conflict with
the law in a manner consistent with the promotion of the child’s sense of dignity and worth;
to reinforce the child’s respect for the human rights and fundamental freedoms of others;
to promote the child’s reintegration and the child’s assuming a constructive role in society.

As an outcome of the world gathering, the participant states agreed to take into account the
fact that alternative measures such as restorative justice programs significantly contribute to
the child’s reintegration and encourage him or her assume a constructive role in society. The
Declaration emphasizes that restorative justice should be an integral part of the juvenile justice
system and applicable in all stages of the juvenile justice process, either as an alternative measure
or in addition to other measures. Restorative justice should be offered as an option to all persons
affected by crime, including direct victims and their families, and offenders and their families.

Restorative applications in juvenile justice

It goes without doubt that restorative justice offers a plurality of progressive insights for
juvenile justice to be more humane and functional. Restorative justice does offer a coherent
alternative to the retributive philosophical focus of the juvenile sanctioning process and moves
beyond the limits of individual treatment based on the “medical model”. Like discussed in
the earlier sections, restorative justice is not focused on vengeance or punishment carried out
in a adversarial modus operandi. Restorative justice is concerned with the broader relationship
between offender, victim, and community, and gives priority to repairing the damage or
harm done to victims and victimized communities, in the even to delinquent acts committed
by individuals, obviously those by children.?

But how does restorative justice work practically? There are various process-models that
are used in the application of restorative justice. Perhaps the most known are Family Group
Conferences (FGCs), which are “a kind of decision-making meeting, a face-to-face encounter

23 Office of Juvenile Justice and Delinquency Prevention (OJJDP). 1997. Balanced and Restorative Justice for Juveniles: A
Framework for Juvenile Justice in the 21st Century. Minnesota: OJJDP, p. 16.
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involving offenders and their families, victims and their supporters, a police representative,
and other.”** This definition of FGC slightly fits to FGC in New Zealand where it emerged
in the late 1980s and early 1990s. The origin of FGCs in New Zealand has to be seen
in the context in which the New Zealand justice system was facing a burden of juvenile
incarceration, most of whom came from indigenous Maori cultural backgrounds. Frustration
with this was seen among the Maoris who believed that the Western criminal justice system
(as adopted in New Zealand) was both inadequate and incompatible to the Maori cultural
standards of crime and punishment. Taking into this concern that the “resources of the
extended family and the community be the source of any effort to address these issues™?,
a law called Children, Young Persons and Their Families Act” was introduced in 1989.
This was how FGCs became the hallmark of New Zealand’s youth justice system, and have
remained so till date. Today, FGCs have been used in many countries in a variety of cases.
The model has since been widely adopted in Australia, as well as Brazil, Canada, Peru, the
Philippines, Thailand, South Africa and the USA, among others.

A typical FGC involves the participation of the victim, the offender, supporters of victims
and offenders (mostly parents), law enforcement official such as the police officer, and the
convenor. The victims and offender’s sides are allowed to tell their own stories, and a mutual
agreement is reached upon. A typical FGC process includes the following:

a) The facilitator contacts the victim and the offender to explain the process and
officially invite them to participate in the conference.

b) The facilitator also asks the victim and offender to identify key members of their
support systems who they wish to participate in the FGC.

c¢) The conference typically starts with the offender’s account of the offence,
followed by those who have been affected by the offence. However, if the victim
wishes to begin, then he or she can do so.

d) The victim has the opportunity to ask questions to the offender and to express his
or her feelings.

e) The victim identifies desired outcomes which will help shape the agreement of
the conference, however, all conference participants contribute to the outcome of
the conference.

f)  The agreement sets out how the offender will repair the harm caused.?

FGCs remain a cornerstone of restorative juvenile justice process, not only in New

24 Allan MacRae and Howard Zehr. 2004. The Little Book of Family Group Conferencing. Pennsylvania: Living Justice
Press.

25 Ibid.

26 United Nations Special Representative of the Secretary General on Violence against Children. Promoting Restorative
Justice for Children. Available at: http://srsg.violenceagainstchildren.org/page/919, accessed on November 3, 2017.
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Zealand but also elsewhere. In addition to the use in criminal justice contexts, they have
been implemented in non-judicial settings, such as schools and communities. Apart from
FGCs, restorative justice has been applied in other models, and in various stages of the
juvenile justice process, either as an alternative measure or in addition to other measures,
however, with proper knowledge of the restorative justice processes and their purposes.
The underlying value of FGCs is reintegrative shaming, which is a kind of shaming which
potentially strengthens the bond between the offender (or delinquent) and the community
which was impacted by the act, and aims to integrate the offender back to the community
as a respectful law-abiding member. According to Braithwaite who developed this idea,
reintegrative shaming incorporates the ideas of shame together with respect, forgiveness
and acceptance back into the group. Contrast to this disintegrative shaming is stigmatizing
and it disrespects the individual, is unforgiving and isolates the individual from the group or
community.?’

Diversion and non-custodial alternatives

Juvenile diversion is an intervention strategy that redirects youths away from formal
processing in the juvenile justice system, while still holding them accountable for their
actions. Diversion has been mentioned in the CRC (40.3 (b) and the Beijing Rules 6, 11.1 and
11.2. The Beijing Rules also stipulate that there should be community programs to support
diversion. However, it is also mentioned that the diversionary measures should be used only
there is compelling evidence that the child committed the alleged offence, and that he or she
voluntary admits responsibility or that a child’s admission of responsibility must never be
obtained through undue pressure or coercion. This voluntary dimension also demonstrates
an offender’s willingness to participate in the process and make amends for the harm caused.

For the restorative process to take place, it is also necessary to obtain the consent of the child’s
parents, guardians or responsible adults, as well as the consent of the victim to diversion to a
restorative process. Likewise, the victim of the offence must voluntarily agree to participate
in the process, again, without coercion or undue pressure. And when such safeguards are
taken into consideration, diversion programs framed through restorative justice processes
will provide better avenues for the juvenile to be held accountable, be sensitive to the needs
of the victims, and attend to the needs of the community (and vice versa).

Diversion and alternatives to detention can be very compatible with a restorative justice
approach. Restorative justice can inspire decision-making both within and outside the formal
court system. For example, within the formal court system, a restorative justice meeting can
make recommendations to the court on how a matter should be dealt with; outside the formal

27 John Braithwaite. 1989. Crime, Shame and Reintegration. Melbourne: Cambridge University Press.
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court system, restorative justice can take place as part of a diversion process where the court
is not involved. Likewise, such approaches help capitalize on the strengths of the restorative
justice approach where possible and appropriate through (e.g.) victim-offender mediation,
family group conferencing or other processes. The end goal of all these is however the same:
all stakeholders come together to decide collectively on the ways to repair the harm done.

In this regard, it must be emphasized that the idea of diversion measures have been suggested
by the international community for the children in conflict with law. For instance, the
Committee on the Rights of the Child states that the State Parties (of Convention on the
Rights of the Child) have an obligation to promote measures that are mostly non-judicial.
Contrary to popular assumptions, such measures are used, but not limited to, children who
commit minor offences, such as shoplifting, other property offences with limited damage
and first-time child offenders, through a range of community-based family support, diversion
schemes and restorative justice programs. The Committee points out that such approaches
avoid stigmatization, have good outcomes for children and society and are proven to be
more cost-effective.?®
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Figure 1: Relationship between child rights, restorative justice and diversion®

28 Committee on the Rights of the Child, General Comment No. 10 (2007), para. 25
29 Adapted from: https://www.unicef.org/tdad/animatedvenndiagram(6).ppt
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Figure (1) perfectly captures the complementarity between the rights-based approach of
children, the feasibility of diversion and alternative measures, and restorative justice. While
the rights-based approach ensures ways to secure rights, the restorative justice approach
underscores the need of establishing harmony between the stakeholders in the event of crime
or conflict that has occurred. Diversion and alternatives offer ways to address issues without
necessarily entering the formal judicial process.

All in all, restorative justice seeks to understand crimes or conflict as violation of people and
relations. Therefore, any effort to repair this harm in the event of juvenile delinquency will
amount to restorative justice, and through a participatory approach of involving the main
stakeholders — victims, offenders and community — the juvenile justice can greatly benefit
if the children can understand the extent of harm they have done to the other parties, and by
participating in the constructive response to the harms. Diversion and alternative measures
can provide such restorative avenues.

Nepal’s juvenile justice system

Nepal is a party to many international conventions, including Convention on Rights of Child
(CRC) 1989, which obliges Nepal to respect protect and fulfill the rights of juveniles. Nepal
has formulated various domestic laws which have direct or peripheral attention to the rights
of children or those in conflict with law.

Constitution of Nepal 2015

The prevailing Constitution of Nepal (2015) has incorporated provisions on the rights of
victims, and rights of children. The Article 21 states that “A victim of crime shall have the
right to get information about the investigation and proceedings of a case in which he or
she is the victim.” It further mentions that a victim of crime shall have the right to justice
including social rehabilitation and compensation in accordance with law. Although there
is an indication of social rehabilitation in the Article, this is mostly for the victims and not
necessarily children who are in conflict with law. Because of this, it is hard to extrapolate
restorative justice approaches through this provision especially in the context of juveniles.

Likewise, the Article 39 of the constitution has laid out the rights of the children, but none
of them are necessarily related to the children in conflict with law, except (7) and (8) which
have faint overtones related to juvenile justice and protection of juveniles against all harms.*

30 Aurticle 39: Rights of the child: (1) Every child shall have the right to name and birth registration along with his/her iden-
tity.
(2) Every child shall have the right to education, health, maintenance, proper care, sports, entertainment and overall
personality development from the families and the State.
(3) Every child shall have the right to elementary child development and child participation.
(4) No child shall be employed to work in any factory, mine or engaged in similar other hazardous work.
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The sub-Article (7) states thus: No child shall be subjected to physical, mental or any other
form of torture in home, school or other place and situation whatsoever. Likewise, the sub-
Atrticle (8) puts: Every child shall have the right to juvenile-friendly justice.

Children’s Act, 1990

The Children Act in Nepal came soon after the ratification of CRC 1989 entirely dedicated to
children's rights. Notably, this law has introduced a concept of juvenile justice as a separate
branch of justice system. The main aim of law was the protection of the rights of children
while at the same time to ensure their physical, mental and intellectual development.®!
However, Chapter 6 of the Act has provisions on juvenile justice. Section 50 under Chapter
6 of the Act reads:

Section 50: Investigation of case and suspension of punishment:

(1) In case the officer hearing the case deems it not appropriate to keep a Child
in prison having considered to the physical condition, the age of the accused
Child who is to be investigated having detained in prison pursuant to existing
law, circumstances during the time of commission of the offence and the place
of imprisonment, he may issue an order to handover the Child to the custody of
his father, mother, relatives or Guardian or any social organization engaged in
protection of rights and interests of the Child or the Juvenile Reform Home on
the condition to present him as and when required and to continue investigation
or proceedings of the case.

(2) In case the officer hearing a case deems it not appropriate to imprison a child
convicted of an offence and imposed a sentence of imprisonment in a prison
having regard to his physical condition, age, circumstances in which the offence
has been committed and times of commission of the office, he may suspend the
sentence to the effect of not under going the sentence for the time being or he may
prescribe to undergo the sentence residing in a Children Rehabilitation Home or in

(5) No child shall be subjected to child marriage, transported illegally, abducted/kidnapped or taken in hostage.

(6) No child shall be recruited or used in army, police or any armed group, or be subjected, in the name of cultural or
religious traditions, to abuse, exclusion or physical, mental, sexual or other form of exploitation or improper use
by any means or in any manner.

(7) No child shall be subjected to physical, mental or any other form of torture in home, school or other place and
situation whatsoever.

(8) Every child shall have the right to juvenile friendly justice.

(9) The child who is helpless, orphan, with disabilities, conflict victim, displaced or vulnerable shall have the right to
special protection and facilities from the State.

(10) Any act contrary to in clauses (4), (5), (6) and (7) shall be punishable by law, and a child who is the victim of such
act shall have the right to obtain compensation from the perpetrator, in accordance with law.

31 The Children's Act, 2048, Preamble.
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guardianship of any person or organization. In case the same child having had his
sentence suspended in such a way is convicted of the same offence or any other
offence and is imposed a sentence of imprisonment within a period of one year, the
officer hearing the case may order to execute the sentences of punishment having
added the earlier sentence imprisonment.

Here one can see that the law makes provisions for alternatives to punishment in the
case of juveniles. It certainly is a positive step, but the law does not necessarily suggest
why such alternatives are necessary, for example as espoused by restorative justice
principles. Likewise, having no punishment by no means will amount to restorative
justice. However, although not restorative fully, the Act has opened avenues towards
that through the provisions for juvenile court, juvenile bench, child reform homes and
special arrangements for children in conflict with laws, 32 although juvenile court has
not been established so far even after several orders of the Supreme Court. Until its
establishment, the jurisdiction to hear cases is granted to juvenile bench of the concerned
District Court.

Juvenile Justice Procedural Rules, 2006

After the Children’s Act, another milestone in the field of juvenile justice in Nepal has been
the Juvenile Justice Procedural Rules, 2006. Rule 3 provides for the establishment of a
separate police unit or police official to investigate and inquire on juvenile delinquencies.
The Rule 4 lays out the provisions relating to the investigation of juvenile delinquencies.
Some provisions in this Rule have tried to tone down the authority or power dynamics in
cases of juveniles. For instance, the following:

a) Police staff shall wear civil dress instead of the police uniform,

b) He/she shall introduce oneself by showing the identity revealing documents, and
show cause for the arrest while arresting the child.

c) He/she shall inform the child of his/her legal and constitutional rights in the

32 Section 54: Officer hearing cases and procedures relating to case:

(1) His Majesty's Government shall, by publishing a notification in the Nepal Gazette, constitute a Juvenile Court as
may be necessary. The territori al jurisdiction and seat of such Court shall be as prescribed in the same notice.

(2) Except in the situation of Section 20, the Juvenile Court constituted pursuant to sub-section (1) shall have powers to
first initiate and decide cases in which a Child is either a plaintiff or defendant.

Provided that, the Juvenile Court shall not hear and decide a case in which a Child is involved along with a person
having attained the age of majority.

(3) The concerned District Court shall have powers to hear and decide the case pursuant to sub-section (2) until a Juve-
nile Court pursuant to sub-section (1) is constituted, and after the constitution of the Juvenile Court, cases filed in
the District Court shall be transferred to the Juvenile Court.

(4) There shall be a Children's Bench in each District Court for hearing and deciding the case to be heard from the
District Court pursuant to sub-section (3).
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language understood by him/her,

d) He/she shall inform both the parents of the child as far as possible, to at least one
if both are not available, and in case there is not father and mother to the guardian
about the delinquencies of the child,

e) He/she shall get examined the physical and the mental health of the child in the
nearest government hospital or by the doctor,

f) He/she shall keep both the parents as far as practicable, and at least one and in
absence of father and mother the guardian in rohabar while conducting a Sarjameen.

g) He/she shall request the service provider individual or institution to prepare a social
study report about the delinquent in the manner in format prescribed in the Schedule.

Rule 6 details the procedures for the formation of juvenile bench. It says: (1) Each
District Court shall constitute a juvenile bench consisting of a social activist, child
specialist or child psychologist in ad dition to the District Judge; (2) In the court having
more than one District judge, the District Judge designated by the Chief Justice shall
work as the judge for the juvenile bench. The Rules following that mention what the
qualification of a social activist, child specialist or child psychologist should be. They
are expected to be expected to be experts of the field, not necessarily clarifying whether
they need to have an understanding or knowing of restorative applications in juvenile
contexts. However, the social activist, child specialist or child psychologist can submit
a written opinion before the judge in juvenile cases [Rule 11(2)] after which the judge
can decide the case.

Other provisions of Juvenile Justice Procedural Rules include:

- juvenile-friendly hearing in juvenile courts or juvenile bench [Rule 12(1)];

- use the language appropriate to the child’s age, and his/her physical and mental
development (2);

- the juvenile court or juvenile bench shall inform about the nature of the offences
and the obtained evidences and witnesses to the juvenile offender (3);

- the juvenile shall be inquired in a separate room with an affixed camera within
the juvenile court or the District Court and the inquiry shall be displayed on the
screen of the bench (4),

- The juvenile court or bench shall appoint a child psychologist or a person able to
communicate with juvenile easily while conducting an inquiry pursuant to Sub-
rule (4) (5).

- While conducting an inquiry of the juvenile pursuant to Sub-Rule (4), his/her
father, mother, guardian or lawyer can stay with him/her (6).
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A restorative appraisal
Lack of restorative values

Despite various international provisions on juvenile justice and calls to introduce restorative
approaches in matters involving children in conflict with law, Nepal still lacks significantly
behind in this regards. Like discussed above, the national legal provisions have tangential
concern on restorative justice. Having non-punishment in children’s laws hardly make
anything restorative. Restorative justice has no direct links with having (or not having)
punishment as a response to crime. Restorative justice is founded on four pillars: encounter,
amends, reintegration, and inclusion.

Encounter, or dialogue, is a way of creating opportunities for all the parties concerned
to come together, if they wish, to discuss how the criminal act has affected each of the
parties, and what roles could each party play to mitigate the harm that has already been
caused.

Similarly, restorative justice provides opportunities for offenders to make amends for the
harm they have caused, and to transform the amends into obligations. Reintegration is
the third pillar of restorative justice. Reintegration is not only about putting victims and
offenders together in the community, but is also about reinstating the mutual trust and sense
of dignity that was breached when the crime occurred.

Finally, restorative justice underscores the importance of inclusion in a justice-delivery
process. In other words, restorative justice processes are "bottom up", since they involve the
actual stakeholders — victims, offenders and community — in deciding what the outcomes of
the justice process should be.*

Moreover, the notion of accountability is central to restorative justice, and this accountability
is towards victims and the community rather than state authorities. An act of crime has
both material and emotional consequences and, therefore, a lopsided focus on material
compensation for victims does not complete the full circle of justice. Restorative justice is
a process whereby parties with a stake in a specific offence collectively resolve how to deal
with the aftermath of that offence and its implications for the future.*

Correction homes sans correction

As provisioned in the Children’s Act and Juvenile Justice Procedural Rules, Nepal
has three correction homes for juvenile delinquents. However, these homes are hardly

33 Ramkanta Tiwari. 2016. Restorative justice: Moving beyond the silos. Nepal Journal of Legal Studies 1(1): 157-172.
34 Ibid, p. 160.
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“correctional”, and lack any blueprints or programs for correction, let alone for any
restorative process. The juveniles put in correction homes are involved in some skill-
building trainings (such as welding or masonry), and not surprisingly, the linkage
between these trainings and restorative processes is absent.

Community integration and restoration

The need of social integration of juvenile delinquents and their connection with
community is highlighted by all international instruments on juvenile justice. This
connection with community is also considered vital if juvenile justice has to achieve any
restorative outcomes (as envisioned by the Lima Declaration on Restorative Juvenile
Justice). In context of Nepal’s socio-judicial system. there are no half-way homes or
similar mechanisms assisting to integrate the juveniles once they are out of detention.
No social or community arrangements exist that have been created towards realizing the
restorative outcomes in integrating juveniles or for undertaking restorative reintegrative
shaming of the delinquent juveniles.

Seen through criminological lens, social cohesion plays a pivotal role in producing
criminogenic behaviours. High levels of social cohesion is considered to produce lower
levels of crime, and vice versa. In the context of juvenile delinquency, this fact can hardly
be exaggerated, and all efforts should be made in keeping intact the social cohesion. Social
cohesion “generally refers to ties at the local level that bind people together in a positive
way — such as familiarity with one’s neighbours, shared interests, sense of community,
engagement in formal and voluntary organizations, presence of local friendship and
acquaintance networks, and so on.”

Related to above, the apparent non-existence of diversion, parole and probation measures
have negatively contributed in the restorative outcomes in Nepal’s juvenile justice
system. There are no restorative models (FGCs or circles being used to address cases
involving juveniles), and very importantly, no mechanisms are existing or operational in
creating accountability (of the juvenile delinquent) and healing (of the surviving party).
There is insufficient training of juvenile justice actors and deprivation of liberty is the
norm instead of the measure of last resort. There are no policies on reintegrating former
delinquents, and hence no opportunities for rehabilitation or restoration in a clear sense.
On these grounds therefore, even the basic foundational structures of restorative juvenile
justice have not been laid in Nepal.

35 Rob White. Restorative community justice: Community building approaches in juvenile justice, p. 5. Paper presented at
the Fourth National Outlook Symposium on Crime in Australia, New Crimes or New Responses, convened by the Austra-
lian Institute of Criminology and held in Canberra 21-22 June 2001.
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Crafting a restorative future

Although the rationale behind juvenile courts in lacking in Nepal’s legislations, it would be
worthwhile to mention the importance of juvenile courts since their beginnings. In 1909,
Judge Julian Mack, one of the first judges to preside over the first American juvenile court in
Cook County, Illinois, described the goals of the juvenile court as, “The child who must be
brought into court should, of course, be made to know that he is face to face with the power
of the state, but he should at the same time, and more emphatically, be made to feel that he
is the object of its care and solicitude.”® That signals a “shift” in thinking inside the judicial
fraternity regarding juvenile justice, but such a shift is yet to be seen in Nepal’s juvenile
Jjustice.

In other words, Nepal’s socio-judicial journey in juvenile justice is short of an overarching
philosophy or framework which was crafted after any thoughtful discussion or any policy
deliberations. To put it bluntly, Nepal lacks a comprehensive juvenile justice system
although some provisions on administrating juveniles are found (as in Children’s Act 1992).
And when a thoughtful juvenile justice does not exist as a separate or independent system,
restorative justice is also hard to locate.

One of the basic philosophical underpinnings regarding criminal or delinquent acts is that
such acts agitate the status quo of society. The right order (or normality) is shaken, and it
requires putting it back right again. Putting right is the most central element of the restorative
justice. How is right put back? And as Zehr puts, putting right has two dimensions:

a) addressing the harms that have been done, and

b) addressing the causes of these harms, including the contributing harms.
It shows that it requires on the part of the offender to, as much as possible, acknowledge the
wrongdoing and take active steps to repair the harm to the victim (and perhaps the impacted
community). And going further in this lane of putting it right, restorative justice requires
that the contributing factors of these harms are addressed so that such harms will not take
place in the future. It is therefore more than just literally ‘restoring’ the previous order. The
restorative juvenile models are tailored this way. For instance, the FGCs in New Zealand,
where restorative justice is the norm, are expected to develop a consensus on a plan that
include elements of both reparation and prevention. These plans must speak to the victims’
needs and offenders’ obligations for these needs.

Addressing cause or preventing delinquency from happening it for the first time is key in
addressing juvenile delinquency in any community. Whereras it is true that the offenders or

36 Julian Mack. 1909. “The Juvenile Court,” Harvard Law Review 23: 120.
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juvenile delinquents have an obligation to address the causes of his or her behavior but they
often cannot do this alone. And there may be larger obligations beyond those of offenders, e.g.
for the social injustices and other conditions that cause crime or create unsafe conditions. So
others may have responsibilities as well: families, the larger community, society as a whole.
This broad and holistic view is very far-fetched in the context of Nepal’s criminal justice
system, including the juvenile one. Therefore, if Nepal has to craft a future of restorative
juvenile justice (or restorative justice in general), concrete steps are required.

Moreover, the net of justice has to be widened. For instance, the CRC mentions that the
States should recognize that NGOs and civil society can play a very important role both in
the prevention of juvenile offending and in providing community-based services for children
in conflict with the law, including prevention and reintegration programs and diversion and
restorative justice programs and facilities. NGOs should be encouraged to participate in the
development and implementation of a State’s comprehensive juvenile justice policy and the
states should provide them with the necessary resources for such involvement.?” Central and
local government should also be given the power in law to contract with NGOs and other
providers to deliver alternatives to deprivation of liberty and restorative justice programs.*®
But in Nepal, NGOs still have not been on the purview of the state’s juvenile or restorative
justice system in a purposeful manner. Restorative justice requires that all actors work
restoratively towards that goals, and therefore, more collaborative efforts between the state
and non-state actors should take place.

37 Committee on the Rights of the Child, General Comment No. 10 (2007), para. 95.
38 UNICEEF. 2011. Guidance for Legislative Reform on Juvenile Justice. New York: UNICEEF, p. 39
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Women Migrant Workers of Nepal:
Problems and Prospects

- Salina Kafle

Abstract

In 2015, the government introduced the guidelines for sending domestic work 20135,
restricts women aged less than 25 years on migration for domestic work in countries
like Bahrain, Kuwait, Lebanon, Malaysia, Qatar, Saudi Arabia and the United Arab
Emirates due to the history of abuse women have faced in the Gulf countries. This
policy has acted to rectity this problem and was issued with a well-intended intention,
but monitoring and other alternatives for such women in conjunction with the issuance
of this polices have created more negative results. The reports have showed that the
number of women between the age of 18-25 years migrating in Gulf countries has not
decreased post-issuance of the restriction, but rather it is creating alternative dangerous
ways for the women migrant workers especially through use of nonnative airports.

The study documents statistics, rights violated due to the violence, international standards
and national provisions, significant problems in laws, Supreme Court jurisprudences, and
contemporary challenges. In the second level, the study presents the field situation of Banke,
Bardiya, Morang and Rupandehi districts and aims to document its practices and challenges
on violence against women to maintain a balance between the academic rigor and field
reality. For this, the study has focused on 3Ps namely; Prevention, Protection and Prosecution.
However, in case of women migrant workers, no data was derived from the field study as
majority of the districts did not have women migrant workers. With deep rooted patriarchal
belief, women in the districts were not allowed to work outside the country. Hence, this
article will be based on desk study, unlike previous articles on the theme of ‘violence against
women’ carried in this study.!

1 This article is a part of the study on violence against women conducted by the researchers and facilitated by concerted
efforts of National Human Rights Commission (NHRC). Its content has been benefited greatly from the review and
consultation program arranged by the Commission. The types and forms of violence experienced by Nepalese girls and
women which are significant in present context are chosen in the study. The violence in the study is organized roughly
by the life stage in which they occur in a girl/woman’s life, namely in the order of: child marriage, domestic violence,
women migrant workers and witchcraft. The earlier edition, volume 5 of Journal on Human Rights ‘Sambahak’ covered
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A. Women Migrant Workers and Magnitude of the problem

More than 214 million? people are living outside their countries of origin and half of them
are women migrants.’ The term “migrant worker” refers to any person who is to be engaged,
are engaged or has been engaged in a remunerated activity in a state of which he or she
is not a national.* The reason for such migration are often conflicts, natural disasters or
environmental degradation, political persecution, poverty, discrimination and lack of access
to basic services and search for new opportunities in work or education.’ The process of
migration are categorized as regular and irregular, the government of Nepal regards regular
worker as a person with a stamped government approval labor sticker in his or her passport
and regards irregular worker as a person who travel outside the government mandated system
and thus do not receive a sticker.

Although there is high number of men going abroad, there has been significant increase in
the number of permits acquired by women in the past years.® UN women estimated in 2013
that of approximately 3.2 million Nepali workers in countries other than India, half were
undocumented, and of these approximate 90 percent are women and as many as 80 percent
of Nepal’s total female migrant works are in irregular status.” The high level of irregular
status contributes to the age restriction imposed by the government prohibiting women
under 30 years of age from working in the Gulf (or the Middle East) as domestic workers
and also banning women from travelling to Lebanon for domestic works.

The Foreign Employment Act 2007 provides for prosecution of recruitment agencies that
send migrant workers to countries that are not approved by the government.® Their irregular
status then limits their ability to seek redress once in the destination country® in case of
any form of exploitation and violence against them. The intention of such policy to protect
women from situation of physical violence and sexual violence and sexual exploitation but
despite such restriction women continued to migrate for work and through the irregular

the first article of the study entitled ‘The Laws, Practice and Growing Challenges of Domestic Violence in Nepal’. This
is the last article from the study.

2 IOM. 2013. International Migration, Health and Human Rights. International Organization for Migration.

3 Jose S. Brillantes, Integrating a gender perspective into the development of the Global Compact for Migration, Global
Forum for Migration and Development (GFMD), 10 December 2016.

4 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 18
December 1990, A/RES/45/158, art 2.1.

5 IOM. 2013. International Migration, Health and Human Rights. International Organization for Migration.

6 MOLE. 2015. Labour Migration for Employment, A Status Report for Nepal:2014/2015. Kathmandu: Ministry of Labour
and Employment, Government of Nepal.

7 Sarah Paoletti, Eleanor Taylor-Nicholson, Bandita Sijapati And Bassina Farbenblum. 2014. Migrant Workers’ Access To
Justice at Home : Nepal. New York: Open Society Foundation, p. 46.

8 Foreign Employment Act, 2007 sec 46.

9 MOLE. 2015. Labour Migration for Employment, A Status Report for Nepal:2014/2015. Kathmandu: Ministry of
Labour and Employment, Government of Nepal.
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channel without the protection the formal system would have offered.'
A.1. Statistics: Where Do We Stand?

As many women migrant workers are undocumented and are trafficked through various channels,
exact data of the real status of women migrant workers is difficult to find. Hence, the data
below is also limited with such constraint.

The census report of 2011 shows that amongst the total population 721,791 Nepalese were
reported as absent from Nepal and working in the middle east out of which 48,656 (6.7%)
were females.

The Department of Labour and Employment from year 2008/09 through 2014/15 has issued a
total of 2,723,587 labour permits."!

The top destination of female migration from year 2008/09 through 2014/2015 were:'?

e  United Arab Emirates — 25,916 permits

e  Malaysia — 23,427 permits
e  Kuwait — 17,685 permits
e  Qatar — 6179 permits
e Lebanon — 4164 permits
e Cyprus — 2871 permits
e  Saudi Arabia — 2646 permits
e Oman — 2538 permits
e  Republic of Korea — 2241 permits
e  Bahrain — 1848 permits

But given the restriction imposed on certain age, many women travel irregularly (see below), the
actual number of female migrant workers is likely much higher

Nearly half of all female labour migrants who obtained a labour pemit over 2008/09-
2014/15 were from Jhapa, Sindhupalchowk, Morang, Makwanpur, Kathmandu, Sunsari,
Kavrepalanchowk, Nuwakot, [llam and Chitwan."

Women migrants by age in the year 2014/15

18 - 25 years — 819 [25.70 %]

26 - 35 years — 1507 [47.30 %]

e 36 -45 years — 8783 [24.57 %]

e 46 years and older — 77 [2.43%]

Most of the labour permits renewed by female migrants were for the United Arab Emirates at
37.8 %, Kuwait 28.6 %, Israel at 8.8 %, Lebanon 5.6 % and Oman 3.9 %.'4

10 Ibid.
11 Ibid.
12 Ibid.
13 Ibid.
14 Ibid.
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B. Rights violated

The World Bank documented that remittance received by Nepal in 2000 constituted 2.029
percent of the Gross Domestic Product (GDP) which significantly rose to 31.753 percent in
2015. However, the conditions of the migrant workers and their human rights are jeopardized
in various ways. The restriction imposed in the formal sector and the inadequate bilateral
agreement with the destination countries and their existing national legislation have led
to extreme suffering and violation of fundamental human rights of women migrants. The
following are the rights hampered by such situation of women migrants:

i) Right to life and dignity

The arrival of most women workers through irregular channel and the practice of confiscation
of passport and other document thus the dependency upon the workers leads to situation of
workplace violence and the extreme stress and hopelessness have resulted in high rates of
suicide or self harm in destination countries. In case of Nepalese women migrant workers
33% death was through suicide'’ and the number of dead in the year 2012/13 was 712.

ii) Right to freedom of movement

The restriction imposed by the state on women under 24 years to migrate for work violates
the right to freedom of movement of such women. The ban imposed with good intention
has failed to address the problem of violence faced by women and instead such bans have
discriminated against women rather than offer protection and have rather encouraged
irregular and risky travel via third countries'®

iii) Right against torture and physical harm

A study estimates that the ratio of women migrant workers who face abuse and illness
compared to male migrant workers irrespective of the country and sector of work as 67:40."7
Women migrants particularly those who worked as domestic worker are vulnerable to abuse
by their employers as they are not able to obtain help from friends and co-workers due to
their isolation.'® Women migrant in such domestic sector are vulnerable as they are exposed

15 MOLE. 2015. Labour Migration for Employment, A Status Report for Nepal:2014/2015. Kathmandu: Ministry of Labour
and Employment, Government of Nepal, p.32.

16  Jagannath Adhikari. 2006. Poverty, Globalisation and Gendered Labour Migration in Nepal. In Poverty, Gender
and Migration: Women and Migration in Asia, Sadhna Arya and Anupama Roy, eds., pp. 87-106. New Delhi: Sage
Publications.

17 The World Bank,. 2011. Large-Scale Migration and Remittance in Nepal: Issues, Challenges, and Opportunities World
Bank Poverty Reduction and Economic Management Sector Unit: South Asia Region, p. 57.

18  Helene Harroff-Tavel and Alix Nasri. 2013. Tricked and Trapped: Human Trafficking in the Middle East. Beirut:
International Labour Organization Regional Office for the Arab States, p.56. Available at: http://www.ilo.
org/wemspS/groups/public/---arabstates/---ro-beirut/documents/publication/wems_211214.pdf, accessed on 25 February
2017.
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to widespread pattern of physical, sexual and psychological abuse and their vulnerability is
further heightened by the lack of domestic legal mechanisms recognizing or protecting their
rights."

iv) The rights to the highest attainable standard of health

The right to health is recognized as the rights of everyone to the enjoyment of the highest
attainable standard of physical and mental health.?° The rights emphasis on everyone hence
as stated by the UN Special Rapporteur on human rights of migrant” it is therefore important
to stress that this right applies to migrants too despite their status”.?! Women migrants in
during transit and destination country especially those irregular migrants face numerous
physical and mental hardships due to their vulnerable situation and their dependency upon
their agent or employee, leads to their sexual exploitation and physical abuse either by their
agents or their employers.

Also their mental health is affected by social isolation as they are separated from their families
and social network as well as by stress and insecurity caused by their situation.”® Also the
inability to request time off** and incase of undocumented women workers who due their
uncertain legal status, cultural and linguistic differences and exclusion from health insurance
schemes and social security systems and also in fear of deportation cannot get access to any
health services.” It has also been reported that women migrant domestic workers are often
unaware of any available health services and as not paid for days taken as sick leave.*

v) Right to adequate food and education

The right to adequate food implies the availability of food in a quantity and quality sufficient
to satisfy the dietary needs of individuals, free from adverse substances and acceptable within
a given culture.?’” The access to such adequate food are deprived as reported that one form
of mistreatment of women migrant domestic worker is food deprivation — the denial of food
adequate in terms of quantity or quality and in case of detention weight loss, malnutrition

19  Report of the Special Rapporteur on the human rights of migrants, Jorge Bustamante’, 16 April 2010, A/ HRC/14/30,
para. 30.

20  ICESCR, art 10.

21 Report of the Special Rapporteur on the human rights of migrants, A/HRC/29/36, 8 May 2015, p. 11.

22 Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health, Anand Grover, HRC Twenty-third session Agenda item 3,15 May 2013 A/HRC/23/41, para. 3.

23 C. Wyssmuller and D. Efionayi-Mader. 2011. Undocumented migrants: Their needs and strategies for accessing health
care in Switzerland, Country report on people and practices. Swiss Forum for Migration and Population Studies, p.15.

24 United Nations. 2014. The Economic Social and Cultural Rights of Migrants In Irregular SituationHR/PUB/14/1, p. 41.

25 Expert consultation on access to medicines as a fundamental component of right to health, A/HRC/17/43, para 34

26  EU Fundamental Rights Agency. 2011.Migrants in an irregular situation employed in domestic work: Fundamental rights
challenges for the European Union and its member states. Vienna: EU Fundamental Rights Agency, pp. 24-26.

27  Committee on Economic Social and Cultural Rights (CESCR), ‘General Comment No. 12°, E/C.12/1999/5,para 8.
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and other health consequences.?® Other forms of deprivation are in the context of detention,
many women due to imposed restriction travel through irregular channel and without
documentation which results in detention if caught my the legal enforcer of the destination
country, it is reported that detained migrants lack or have limited access to food and also
the failure to provide culturally appropriate foods may be violation of right to adequate
food.”” Further, many young girls are trafficked to the destination countries dropping out
their formal education.

vi) The right to adequate housing

The right to adequate housing implies the right to live somewhere in security, peace, dignity*’
and the protection against forced evictions.’! This right goes beyond mere shelter, adequate
shelter refers to adequate privacy, adequate space, adequate security, adequate lighting and
ventilation, adequate basic infrastructure and adequate location with regard to work and
basic facilities all at reasonable cost.*? In cases of women migrants who work in domestic
households and live in the house they work, they face violation of such rights. In addition
to lack of privacy, they are often forced to sleep in hallways or closet. They can also remain
compelled to work 24 hours a day and without day-off during the week. In most cases,
the severity of such situation often with women domestic worker leads to the intensity of
slavery or slavery like conditions® and women on such circumstances are also subjected to
physical, psychological and sexual violence. The women are in fear of their legal status as
in most cases the documents are taken by the employers, and they have no option but to bear
such abuses and mistreatment due to their dependence to their employers and to avoid the
situation of homelessness.

vii) The Right to just and favorable conditions of work

The majority of the irregular migrants work in low skilled and unregulated sectors of the
labour market, often in jobs that are dirty, dangerous and difficult. They have little or no
protection of their labour rights. As there are large number of undocumented migrants and
less bilateral agreements, the chances of their exploitative conditions, including violence,

28  ‘Report Of The Special Rapporteur On Violence Against Women Its Causes And Consequences: Mission To Saudi
Arabia’, 14" April 2009, A/HRC/11/6/Add.3, para.59.

29  Gabriel Rodriguez Pizarro, Report of The Special Rapporteur on The Human Rights of Migrants, E/CN.4/2003/85 para
53.

30  Committee on Economic Social and Cultural Rights (CESCR),'General comment no. 4’,13 December 1991, E/1992/2313

31  Committee on Economic Social and Cultural Rights (CESCR),'General comment no. 7, 20 May 1997, E/1998/22.

32 UN General Assembly, ‘Global Strategy for Shelter to The Year 2000, resolution adopted at the 78" plenary meeting, 19
December 1991, A/RES/46/163.

33 Office of High Commissioner of Human Rights. 2011. Rights of Migrant Domestic Workers In Europe. Europe Regional
Office, p.5.
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torture and forced labour, with little recourse to remedies owing to their irregular situations™
are high.

C. International standards

The Convention on the Elimination of all forms of Discrimination Against Women committee
has addressed the human rights concerns of women migrants through General Comment 26
on women migrant workers.*> The Comment highlights that women migrant workers also face
harassment by the police. If they are apprehended, they are usually prosecuted for violations
of immigration laws and placed in detention centres, where they are vulnerable to sexual
abuse, and then deported. The document specifically mentions of common responsibilities of
countries of origin and destination.*® The country of origin is responsible to ensure provisions
of standardized and authentic health certificates if required by countries of destination and
design services to comprehensive socio-economic, psychological and legal services aimed
at facilitating the reintegration of women.’” The comment is extensive prescribing lifting of
discriminatory bans or restrictions on immigration, legal protection for the rights of women
migrant workers, access to remedies, social inclusion of women migrant workers.*®

The Government of Nepal has ratified 11 ILO Conventions, including seven of the eight
core Conventions, such as the Forced Labour Convention, 1930 (No. 29) and the Abolition
of Forced Labour Convention, 1957 (No. 105).The Government has been regularly
reporting on the non-ratified Conventions and Recommendations, such as the Migration for
Employment (Revised) Convention, 1949 (No. 97) and the Migrant Workers (Supplementary
Provisions) Convention, 1975 (No. 143) as well as their respective recommendations (No.
86 and No. 151). The Government has followed up to align the relevant laws and policies
with the ratified Conventions and Recommendations and thus work better to make foreign
employment decent, safe, organized and reliable. Nepal is also a member of the Colombo
Process (2003) and the Abu Dhabi Dialogue (2008), which are regional consultative forums
on the management of foreign employment and contractual labour and the protection of
migrant workers’ rights.

In the case of Siliadin v. France, the European Court of Human Rights applied Article 4
of the European Convention on Human Rights, which prohibits slavery, servitude and
forced or compulsory labour, regardless of the victim’s migration status. Added to these,

34  United Nations Office of the High Commissioner. 2014. The Economic, Social and Cultural Rights of Migrants in an
irregular Situation: New York and Geneva: United Nations, p.11.

35  UN Committee on the Elimination of Discrimination Against Women (CEDAW), ‘General Recommendation no.26 on
migrant workers', 5 December 2008, CEDAW/C/2009/WP.1/R.

36  Ibid, para 23 and 24.

37 Ibid, para 24.

38 Ibid, para 26.
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acknowledging the fact that considering the magnitude of the problem and presuming
increasing detentions, the Committee on Migrant Workers asserted in its General Comment
No. 2 (2013) that “crossing the border of a country in an unauthorized manner or without
proper documentation, or overstaying a permit of stay does not constitute a crime.”

D. National provision and pertinent cases

Comprehensive framework in acts such as Labour Act, 2056, Labour Rules, 2057, Foreign
Employment Act, 2007, Foreign Employment Rules, 2008 and Foreign Employment Policy,
2012.

D.1. Significant problems in laws
i) Absence of a rights-based approach

The Act fails to recognize the migrant workers as rights holders as the word right is not
mentioned anywhere except in the brief of the preamble.*’ Although obligations are stated
clearly such obligation are not expressively linked to rights of Nepalis in the labour migration
process. The tone of the Act is one of regulatory efficiency rather than of rights and protections
for a relatively vulnerable population as the Act do not mention the “right” of an individual to
safe labour migration or to make an informed choice regarding foreign employment. Consistent
with this most function of the various government agencies are expressed in discretionary
rather than mandatory language and with limited guidance as to their implementation.*

The Foreign Employment Promotion Board maintains information on those who have
sustained injuries or an illness that resulted in disability and/or loss of job and on the
deaths of migrant workers. The Board provides compensation to such workers and their
nominated beneficiaries as per the Foreign Employment Rules, 2008 and collects data in
the process. However, that information is limited to workers or family members who seek
help and request compensation from the agency. Thus, the data may not reflect all deaths
and disability-related injuries. The information, nonetheless, is perceived as an indicator of
the problems. 493 women migrant workers reported physical disability during their foreign
employment from 2008/09-2014/15 to receive compensation from Foreign Employment
Promotion Board.

ii) Vague contract-related obligations

The Act is vague in regards to the inclusion of specific terms in the contracts between migrant

39 The Preamble of Foreign Employment Act, 2007 “[..] make foreign employment business safe, manages and decent
and protect the rights and interests of the workers..[..]"

40  Ibid, for example section 39, a. “to do or cause to be done, studies of international labour market [....] or cause to be
explored]...]”
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workers and their recruitment agencies or employers as the Act has only specified the
requirement of the terms and conditions of service, remuneration and terms to be observed by
the parties.*! No further elaboration on the what terms and conditions of service and whether
those condition should include specification of the location of work, the commencement
date for the position, housing, hours of work, leave time, training required for the job, other
health and safety factors, calculation of wages and method of payment or other information
that would allow a worker to make an informed decision as to whether to pursue and accept
the position and not the contractual breach or dispute resolution clauses. The Act does not
provide any specification on when the contracts should be provided beside the general rule
that they should be made available prior to the departure of the worker.** This leaves the
possibility open that workers would receive their contracts after they have already paid all
fees and just prior to departure.

iii) Inadequate attention to vulnerable groups

The Act fails to address the needs of particularly vulnerable categories of workers such as
women and workers in an irregular status. Though the Act has made certain consideration
on this vulnerable section® but it has failed to provide with explicit protection or redress
mechanism. As there are no provisions that provides a forum for bringing a claim on behalf
of a worker in an irregular status, or for assisting irregular migrants to obtain replacement
documents if their positions was terminated abroad. Neither is their mechanism to hold
agents and recruitment agencies accountable for sending migrant workers irregularly and
for assisting workers to regularize their status if still abroad. The National Human Rights
Commission (NHRC) further reports that 94 percent of cases registered under NHRC were
against these agents. While apparently non-discriminatory, the failure of the Act and the
Rules to address the specific needs of female migrants, the unique harms they suffer, or the
unique challenges they may face in seeking to access justice has a discriminatory impact.
A logical solution to solve around 80 percent of the problems concerning migrant workers,
as pointed out by the Gulf Visit Study Report prepared and launched by the International
Relation and Labour Committee of Legislature-Parliament calls for a proper “regulatory”
arrangement vis-a-vis the brokers.

The Ministry of Labour and Foreign Employment launched a detailed five-year National
Strategic Action Plan for Safe Foreign Employment, 2015 (NPA/SFE). It might be too soon
to judge the functioning of the Plan. However, only bearing the legal cost of the victims
might be insufficient as they still may lack the funding to their food and lodging. It might

41  Ibid, sec 25.
42 1Ibid, sec 20(1).
43 Ibid, sec 9.
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also not be feasible for female labour migrants to come to the capital to file cases. The
special rehabilitation fund for the rescue, repatriation and rehabilitation/reintegration of
female trafficking survivors is established under the Human Trafficking and Transportation
(Control) Act 2007 and managed by the National Committee for Controlling Human
Trafficking. However, a study has shown that the migrant women who may have been
trafficked do not want to get tagged as ‘trafficked’ because of the attached stigma to it. In
such situations, fund for the victims of trafficking is underutilized.

Special measures to account for women’s lower literacy rates and levels of education,
fewer financial resources, traditional discrimination against women, gender-specific health
needs and concerns, concerns for children, pregnancy-related needs, and the stigmatization
of women migrants are needed to ensure a system of labor migration that fully protects
the rights of female migrant workers, and ensures accountability and redress when those
rights are violated. Furthermore, bans and restrictions on female labor migration to specific
countries has resulted in a higher percentage of young women travelling through informal
channels, increasing their vulnerability to exploitation and abuse while practically excluding
them from protection under the domestic labor migration legal regime.

iv) Inadequate guarantees of transparency

The law does not adequately promote full transparency within the labor migration framework,
and specifically, in the regulation of recruitment agencies, agents, and employers. Furthermore,
the directors and members of the recruitment agencies are not publicly listed nor is a database
of complaints made or prosecutions against particular agencies or the employer institutions
with which they contract publicly available. Similarly, embassies are not required to collate
or provide reports about problematic employer institutions in destination countries. This
lack of transparency denies workers and their advocates the opportunity to engage in due
diligence and to make informed decisions prior to departure

v) Fairness of procedures

The Department of Foreign Employment (DoFE) procedures are not clearly delineated in
the Act or Rules. While the DoFE has issued a directive on internal operations that provides
general guidance on case-handling, it does not provide specificity of timing and steps, such
that it is difficult to assess the fairness of procedures in place.

vi) Centralized judicial structure

The Foreign Employment Act, 2007 of Nepal sets out a centralized judicial structure which
hears complaints and investigates the offences related to foreign employment to the DoFE.
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However, the reluctance of the local police to file complaints and lack of responsiveness
from the DoFE are the initial barrier towards access to justice. Even if the case is lodged,
many cases go without investigation. This in one way creates unnecessary travel and
accommodation costs upon the victim and also creates impunity as intermediary agents to
go unpunished for their misconduct. Hence, it is essential to bring the agents under the
jurisdiction of the court.

E. National policies

It is also essential to realization of various commitments related with migrated worker and
migration procedure those are inserted in the Interim Constitution of Nepal 2007, existing
periodic plan, National Human Rights Action Plan, 2061 BS, National action Plan on
CEDAW 2060 BS, Beijing Action Plan 2061 BS, etc.

The Foreign Employment Policy was announced in 2012. It is the first policy by the
government of Nepal to address the socio-economic dimension of the increasing trends
in foreign labour employment. The policy recognizes irregularities in the managing of
the migration process for employment and lack of good governance as major problems. It
also recognizes that poorly informed and weakly prepared migrant workers are at greater
risk of exploitation and vulnerable situations. It acknowledges the increasing trend with
female labour migrants going abroad for employment and recognizes the problems that they
experience in the migration process. And it heeds to the issues of families left behind and
points out the need to strategize a re-integration process for returning migrants.

Some directives and manuals are also being used by the Government to regulate the business
of foreign employment: the Standard on the Enlisting Process of the Health Examination
Institution for Workers Going for Foreign Employment, 2013; the Directive on the
Procedure on Individual Labour Permission, 2013; the Manual on Registration and Renewal
of Orientation Training Institutions, 2014; the Manual on Extending Objective Assistance to
Skill Trained Human Resources, 2014; and the Directive on Sending Domestic Helpers for
Foreign Employment, 2015

In an effort to expand its extraterritorial jurisdiction and accord more protection to its citizens
abroad, the Government signed bilateral agreements or memoranda of understanding with Qatar
(2005), United Arab Emirates (2007), the Republic of Korea (2007), Bahrain (2008), Japan
(2009) and Israel (2015).

The Ministry launched a detailed five-year National Strategic Action Plan for Safe Foreign
Employment, 2015 (NPA/SFE) for the period of 2015 to 2020, which has been approved by
the cabinet. The Action Plan seeks to translate the objective, aim and seven policy pillars
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of the Foreign Employment Policy into reality by creating safe, organized and respectable
foreign employment opportunities that will contribute towards poverty reduction as well as
sustainable economic and social development. The strategies within the action plan intend
also to help Nepal graduate from its least developed country status by 2022 through the use
of remittances in the productive sectors. The Partnership Programme on Fair Recruitment
and Decent Work for Women Migrant Workers in South Asia and the Middle East, 2013—
2018.4

The knowledge on perpetrators serves as the foundation to design strategies for the prevention
of violence and early intervention. In case of VAW, the perpetrators belong to husbands,
closed ones, and the community at large.

F. Contemporary challenges

Most official data systems fail to capture either the number or the circumstances of migrants,
and many international data on migration do not accurately account for irregular migrants.
4 Hence, no reliable figures exist on the number of children in an irregular situation. Below
mentioned are challenges to fight the problem in present context:

i) Lack of thoroughness on the policies issued by the government on the restriction of
women migrant

In 2015, the government introduced the guidelines for sending domestic work 2015, restricts
women aged less than 25 years on migration for domestic work in countries like Bahrain,
Kuwait, Lebanon, Malaysia, Qatar, Saudi Arabia and the United Arab Emirates* due to the
history of abuse women have faced in the Gulf countries. This policy has acted to rectify this
problem and was issued with a well-intended intention, but monitoring and other alternatives
for such women in conjunction with the issuance of this polices have created more negative
results. The reports have showed that the number of women between the age of 18-25 years*’
migrating in Gulf countries has not decreased post-issuance of the restriction, but rather it is
creating alternative dangerous ways for the women migrant workers especially through use
of nonnative airports.

The report varies on the number of issuance of permit by the government and the number

44  RAS/13/55/UKM, Available at: http://www.ilo.org/kathmandu/whatwedo/projects/ WCMS_217703/lang--en/index.
html, accessed on 9" March 2017.

45  United Nations Office of the High Commissioner. 2014. The Economic, Social and Cultural Rights of Migrants in an
rregular Situation: New York and Geneva: United Nations, p.6.

46 Govind Subedi, 2016. Women On Move For Foreign Employment In Nepal: An Emerging Concern For Protection And
Promotion Of Migrants’ Rights, Sambahak Journal of Human Rights: 106.

47  MOLE. 2015. Labour Migration for Employment, A Status Report for Nepal:2014/2015. Kathmandu: Ministry of Labour
and Employment, Government of Nepal.
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of women migrating abroad. But these differences reflect the rise of the irregular status of
women migrants.*® The most common alternative process of migration remains the use of
open border between India and Nepal and arranging the use of Indian airports to fly to the
destination country. The reports by Amnesty International states that the use of such irregular
channel in contravention to the use of native airport or permission from the government to
use other foreign employment, makes the women more vulnerable and prone to exploitation
in the process itself.*

ii) The existing modern-bonded labour in most popular destination countries

The kafala system is the principle practice of labour migration management in the Gulf
countries. Under this system, the status of the migrant workers is bound to and employer
or sponsor (the kafeel), where the employee can neither quit the job nor leave the country
without a written permission of his/her kafeel.*® In this arrangement, workers provide labour
against a previously incurred debt instead of receiving wages, and in exchange, the sponsors
guarantee to meet their basic needs of the worker and their families as employers generally
pay between 1,000 to 2,000 USD to hire domestic worker, and these high recruitment fees
give employers a sense of having “paid for” or “bought” a domestic worker.”' The kafala
system gives sponsors complete discretion in deciding where the employee will live, how
much wage, the basic necessities and confiscation of passport. All these complete power over
the migrant workers especially for female domestic workers have resulted in unpaid wages,
food deprivation, long working hours, forced confinement and physical and sexual abuse.*
The migrant workers in this system cannot run or abscond from the abusive and exploitative
condition as under this system absconding is a criminal charge leading to indefinite detention
and deportation.*?

These remain severe problems as most of the popular destination countries for women
migrants in Nepal>* are United Arab Emirates at 37.8 %, Kuwait 28.6 %, Israel at 8.8 %,
Lebanon 5.6 % and Oman 3.9 %. Such popular destination are countries that have adopted

48  Chandra Bhadra. 2008. International Labour Migration Of Nepalese Women: The Impact Of Their Remittances On
Poverty Reduction, Asia-Pacific Research and Training Network on Trade Working Paper Series, No 44, September
(Rev. Jan. 08).

49  Amnesty International. 2011. False Promises: Exploitation and Forced Labour of Nepalese Migrant Workers. London:
Amnesty International.

50  Ganesh Gurung. 2013. Living The Golden Dreams : The Gulf And Nepalese Women, Subha Yatra Project.

51  Asia Pacific Mission for Migrants. 2014. The Kafala: Research on the Impact and Relation of the Sponsorship System to
Migrant Labor Bondage in GCC Countries. Asia Pacific Mission for Migrants (APMM).

52 Ganesh Gurung. 2013. Living The Golden Dreams : The Gulf And Nepalese Women, Subha Yatra Project.

53 Asia Pacific Mission for Migrants. 2014. The Kafala: Research on the Impact and Relation of the Sponsorship System to
Migrant Labor Bondage in GCC Countries. Asia Pacific Mission for Migrants (APMM).

54  MOLE. 2015. Labour Migration for Employment, A Status Report for Nepal:2014/2015. Kathmandu: Ministry of Labour
and Employment, Government of Nepal.
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the kafala system as a principle practice of labour migration.> In the recent times, Qatar has
expressed commitment to institute a minimum wage and reforming the kafala system and
hence should be appreciated.

iii) Lack of bilateral agreements with the destination countries

A memorandum of understanding remains vital for both source and receiving country to
ensure the safety and regulation of the flow of migrant workers. Such MOU would constitute
in accordance to the standard of ILO Recommendation 86 exchange of information in regards
to concerned labour issue and workers, determination of the process of recruitment, testing
and certification of applicants, duration, possibility of renewal, contracts and conditions of
work, provisions to deal with migrant of irregular status, dispute settlement, social security
arrangement, return provisions and jurisdiction and enforcement.® The establishment of
bilateral labour agreements or MOUs would resolve a number of human rights violations
of migrant workers, especially for sexual exploitation and violence. But Nepal despite
issuing labour permit for over 50 countries has until date only established MOUs with only
5 destination countries, namely the Kingdom of Bahrain (2008), State of Qatar (2005),
United Arab Emirates (2007), Republic of Korea (2007), and Japan (2009). Added to this list
recently is Jordan where about 5,000 Nepalis are working.”” The agreement ensures working
hour, insurance, rights and supply process among others. Such is a progressive step which
should be extended in cases of other countries too.

iv) The non-recognition of domestic worker as a labour

The major popular destination countries have explicitly excluded domestic workers in
their labour laws and social security laws like Bahrain,*® Kuwait,” Qatar,®® Saudi Arabia,*!
Oman® United Arab Emirates.®® The exclusion of domestic workers deprives them of the
legal protection and regulation of living condition, standard of work, hours of holiday and
leave and compensation in case of violation of contracts. Majority of the women migrants
in Nepal migrate for domestic work in these major popular destination countries. The
physical proximity of domestic workers to household members poses a high risk of abuse

55 Ganesh Gurung. 2013. Living The Golden Dreams : The Gulf And Nepalese Women, Subha Yatra Project.

56  International Labour Organization (ILO), Migration for Employment Recommendation 86, 1 July 1949.

57  The Kathmandu Post. 2017. Nepal, Jordan sign labour agreement. October 18, 2017. Available at: http://kathmandupost.
ekantipur.com/news/2017-10-18/nepal-jordan-sign-labour-agreement.html, accessed on 19 October, 2017.

58  The Labour code for the private sector n0.23, 1976 of Bahrain, sec 2.

59  The Labour code for the private sector n0.30, 1995 of Kuwait, sec 2.

60  The Labour code for the private sector no.14, 2004 of Qatar, sec 3.

61  The Labour act royal decree no 51, 2006 of Saudi Arabia, sec 7(b).

62  The Labour code, 2003, sec 2.

63  The Federal Act n0.8, 1980 of United Arab Emirates, sec 3.
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and harassment.*The exclusionary law and the practice of kafala system leads to high
dependency of the workers to their employers and any form of abuse are hence tolerated.®

G. Recommendations

The recommendations below are directed towards the government of Nepal (executive,
legislative and judicial branches) and the NHRC.

e Conduct bilateral agreements with the destination countries.

o Reform laws with full transparency within the labor migration framework, and
specifically, in the regulation of recruitment agencies, agents, and employers.

e Take protective measures such as safe houses and extending supports to the women
returnees who were the victims of the exploitative state.

o Take preventive measures of awareness campaigns. The collaboration of non-
government agencies with government bodies is essential here. Expedite awareness
in Chief District Offices with information desks on repercussions of illegal migration.

e Decentralize and delegate the complaint hearing authority of DoFE at the local
and community level, either by handing over the authority to the local police or
establishing a local complaint hearing office for now.

e Take and act on the recommendations from the NHRC presented through studies
and workshops, including yearly report on the rights of migrant workers and human
trafficking. NHRC must increase coordination with Ministry of Foreign Affairs,
and NGOs on exploitative situations and victims of abuse in foreign land. Further,
as NHRC Nepal must extend the communication with NHRIs of other countries
to conclude Memorandum of Understanding the avenue for the migrant workers
working in both the countries to register complaints of human rights violations at
the NHRC.

Participants of consultation meeting conducted by National Human Rights Commission on
this study report:

Dechen Gurung, Kathmandu School of Law, Ram Tiwari, Tribhuvan University, Rita
Mainali, Advocate, Babita Basnet, Senior Journalist

64  ILO. 2012. Effective protection for domestic workers: A guide to designing labour laws. Geneva: International Labour
Office (ILO), p.3.
65  Ibid p.3.
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Indivisibility of Human Rights
in the Context of Nepal

- Ghanashyam Khadka

Abstract

The evolution of human rights has witnessed different perspectives and different
approaches in international level based on the different political ideologies. However,
recent trend and discourses have emphasized to view rights in their totality. The
official doctrine of the United Nations (UN) on human rights describes every right
as universal, indivisible and inalienable. However, this concept of indivisibility and
universality was developed much later.

Scholars have divided the evolution process of human rights into three generations.
The first generation incorporates the civil and political rights, whereas the second
and third generations includes economic, social and cultural rights and group rights
respectively. Existence of each right has some specific backgrounds and certain impact
in international arena. Some view these rights as conflicting approach of politics against
one another whilst some argue that all human rights are interrelated and inseparable
from each other. This article will critically analyze about the indivisibility of human
rights in the backdrop of existing literature on political and civil rights and economic,
social and cultural rights. Furthermore, as an example, it will examine concept of
individuality within the Convention on the Rights of the Child (CRC) in detail. The
article will finally attempt to assess the state of indivisibility of human rights in Nepal.

Key words: Political and civil rights, economic, social and cultural rights, universality,
indivisibility, positive obligation, rights of the child, corruption, impunity.

Introduction

Rights offer a rational basis for a justified demand.' The United Nations has defined human
rights as universal, indivisible and inalienable. However, this concept of indivisibility
and universality was developed much later. Initially, human rights were guided by two
different political ideologies.? After the end of Second World War the world powers

1 Henry Shue, Basic rights: Subsistence, affluence, and US foreign policy, Princeton University Press, 1996
2 Gary Teeple, The riddle of human rights. (2004), University of Toronto Press. 16-26
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were divided into two opposite concept of politics: capitalism and communism. The
former was backed by the USA and its allies, whilst the later was supported by the
then Union of Soviet Socialist Republics (USSR). Their sharp division had an effect
in every sphere of the world including human rights. International Covenant on Civil
and Political Rights (ICCPR) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR) are two living instruments of international human rights that
represent the effect of differences between two political ideologies.?

The ICCPR was supported by the capitalist camp which emphasizes on the political rights
such as right to life, liberty, freedom of expression, freedom of movement, freedom from
torture and so on. It does not like to talk about economic, social and cultural rights. On
the contrary, the ICESCR talks about social, economic and cultural rights such as right to
education, right to health, right to housing and so forth. It was politically supported by camp
of communism which is not keen to talk about political freedom.

The ICCPR is regarded as human rights of so called first generation and the ICESCR as of
second generation. At the time of writing universal declaration, the United Nations had no
plan to write these to Covenants separately. But the Cold War started widening globally and
the world fell apart in two opposite poles. As the result, the UN’s effort of bringing single
and universal covenant on human rights was not possible. The ICCPR was declared in 1966
and the ICESCR in 1967.

Until the end of the Cold War, the conflict between two camps went further deepening.
In the meantime, the rise of group human rights began surfacing which is also called the
rights of third generation. Women's rights, children’s rights, indigenous' rights and rights
of sexual minorities are some examples of this category which includes the rights of
both generations for collective betterment of specific group.* Eventually, the emergence
of third generation gave birth to the idea of indivisibility which argues that human all
rights are interlinked to each other. It also asserts that without totally realizing all other
human rights, not a single right can be achieved.’ This approach of indivisibility restricts
countries to 'pick and choose' rights according to their will. There is an argument about
indivisibility that 'the strength of supporting relations between rights varies with quality
of implementation.'® This article will look into this aspect as well. Then, as an example,
it will evaluate aspect of indivisibility within the convention of the right of the child.

3 Andrew Clapham, Human rights: a very short introduction. (2015) OUP Oxford
Theodor Meron, On a Hierarchy of International Human Rights (1986), Am. J. Int'l L., 80, 1.

5 James W Nickel, ‘Rethinking Indivisibility: Towards A Theory of Supporting Relations between Human Rights’
(2008) 30 Human Rights Quarterly 984.

6 Ibid
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And finally, the state of human rights and its aspect of indivisibility in Nepal will be
assessed.

Are rights indivisible?

The idea of the indivisibility of human rights regards every rights equally important. It
means that this concept simply demolishes the claim of hierarchy of rights.” Hierarchy
denotes a belief in general that rights of certain category are more important than rights of
other category.® During the Cold War, the international focus was more on civil and political
rights than on the economic, social and cultural rights.’ Nevertheless, the demand of equal
protection and promotion of the economic, social and cultural rights was equally prevailing
at international level."

As soon as the Berlin Wall collapsed and the Cold War ended, the idea of indivisibility
became robust."! The Vienna Convention gave further strengths to this concept.”> The
concept of indivisibility argues that there is an interdependence of rights. And the theory of
interdependence suggests that an implementation of one right contribute to the realization
of another right and vice versa."* The realization of civil and political rights, for an example,
is impossible without the realization of the economic, social and cultural rights. A person
who does not have access to food, housing and adequate standard of living cannot stand for
political freedom. Even if political and civil liberty is available, the person without sufficient
means of livelihood can never exercise it. It is like an offer of a movie to a blind and a song
for a deaf. Before taking someone for a movie, his or her eyesight should be in function.
Likewise, the ears of the person should be capable to hear before he is invited to listen to a
song. Otherwise, the offer would make no meaning. Same law is applicable in the context of
human rights of different generations as well.

The Vienna Declaration gave a shape to this idea declaring that “all human rights are universal,
indivisible and interdependent and interrelated”.'* However, the United Nations had begun
to reflect on the idea of indivisibility from its first global human rights conference, held in
Tehran in 1968 which triggered the concept of viewing the issues of economic, social, and

7 Helen Quane, "A further dimension to the interdependence and indivisibility of human rights: Recent developments
concerning the rights of indigenous peoples." (2012), Harv. Hum. Rts. J. 25: 49.

8 Ibid.

9 Jack Donnelly, "Universal Human Rights in Theory and Practice” (3" Ed.), 41-54, Cornel University Press, 2013

10 Freeman, Michael. Human rights: an interdisciplinary approach. (2" Ed.), 156-63 Polity Press, 2011.
11 Ibid.

12 World Conference on Human Rights, Vienna, Austria, June 14-25, 1993, Vienna Declaration and Programme of Ac-
tion. 5, UN. Doc. A/CONF.157/23 (July 12, 1993)

13 Helen Quane, "A further dimension to the interdependence and indivisibility of human rights: Recent developments
concerning the rights of indigenous peoples." (2012), Harv. Hum. Rts. J. 25: 49.

14 Vienna Declaration, "Programme of Action." In World Conference on Human Rights, vol. 25. 1993.

National Human Rights Commission, Nepal



Sambahak

cultural rights as indivisible from the issues of civil and political rights.'® Prior to that, there
was a skeptic trend to perceive economic, social and cultural rights with no or less priority.
Scholars such as Maurice Cranston used to argue that economic, social, and cultural human
rights as impractical and insignificant.'® The Cranston doctrine views only civil and political
rights as true human rights. This skeptical trend of viewing rights from single perspective
was dominant till the late 70s and early 80s which effectively categorized human rights into
first and second generation. Along with the effort of the UN, scholars also began refuting the
idea of hierarchical rights and priority with strong argument of indivisibility."?

Behind the endorsement of the idea of indivisibility there was an argument of the UN which
believes that implementation of one right is linked to the realization of another. Alternatively,
this further justifies the other side of the coin that omission of one right causes the violation
of the other. In an attempt to show this link between the rights of different categories, terms
such as indivisibility and interdependence have been used frequently. They have even been
found to be used interchangeably as well.'® However, the meaning of these terms are not the
same.

Indivisibility describes the state where things cannot be divided further whereas
interdependence indicates the relation of two variables where change in one brings the change
in other as well. Therefore scholars have different views whether all rights are indivisible and
interdependent or interdependent only." Some argue that human rights are interdependent
and indivisible not only in terms of mutual reinforcement and equal importance, but also in
terms of the actual content.’ A good example of this fact can be the remark of concluding
observation on the human rights report of North Korea in 27 August 2011 in which the UN
Human Rights Committee raised a serious concern on the lack of food and the situation
of nutrition that was appearing as an obstacle for the fulfillment of the state obligation to
protect the life of its people in North Korea.?! People of North Korea were dying because of
starvation and communist regime was utterly unable to provide food to them.?? At the time

15 Jack Donnelly, "Post Cold War Reflections on the Study of International Human Rights." (1994), Ethics & Interna-
tional Affairs 8.1: 97-117.

16 Maurice Cranston, "What are human rights?." (1973).

17 Jack Donnelly, "Post Cold War Reflections on the Study of International Human Rights." (1994), Ethics & Interna-
tional Affairs 8.1: 97-117.

18 Helen Quane, "A further dimension to the interdependence and indivisibility of human rights: Recent developments
concerning the rights of indigenous peoples." (2012), Harv. Hum. Rts. J. 25: 49.

19 James W. Nickel, "Rethinking indivisibility: Towards a theory of supporting relations between human rights." (2008),
Human Rights Quarterly 30, no. 4: 984-1001.

20 Helen Quane, "A further dimension to the interdependence and indivisibility of human rights: Recent developments
concerning the rights of indigenous peoples." (2012), Harv. Hum. Rts. J. 25: 49.

21 Concluding observations of the Human Rights Comm., N. Korea,/ 12, U.N. Doc. CCPR/CO/72/PRK (Aug. 27, 2001)

22 Stephan Haggard and Marcus Noland, Famine in North Korea: markets, aid, and reform.(2009), Columbia University
Press.
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of state review on political and civil rights, the Committee recommended to provide food to
the people of North Korea.

This significantly indicates the indivisibility of human rights that realization of one right
needs the realization of another right, and the violation of one rights leads the violation of
other rights as well. Though there is not any provision in the ICCPR that set obligation on
state party to provide food to its citizens, the failure to save people from starvation violated
their rights to life in the context of North Korea. Here, it is significant to notice that the right
to food falls in the category of the ESC rights. Nonetheless, the Committee concluded that
in order to safeguard the people's right to life, the implementation of right to food should be
ensured. It clearly shows the interdependency and the indivisibility of rights in the light of
justifiability.”

The idea of indivisibility of human rights is identical with the idea of universality which
is viewed against the cultural relativism of rights. It was argued that modern concept of
human rights is the West-oriented. It was also claimed that different cultures such as Islamic
and Hindu World across the globe form Africa to China have their own version of human
rights that fits more in their respective context.** This argument denies the universality and
indivisibility of human rights. However, the United Nations and other regional human rights
institution reject the idea of cultural relativism because it dilutes the concept of indivisibility
of rights.? It is true that similar idea of the human rights existed in different culture in their
own way but the institutional initiatives to make the rights realised had started from the
modern West.?

The more suitable example of indivisibility of rights on the ground can be seen in the
Western Europe where both categories of rights exist. Civil and political rights coupled
with economic, social and cultural rights are enjoyed by the people in these states more than
anywhere else in the globe. The same degree of enjoyment of human rights can not be seen
in the Third World including Nepal. Theorists have argued that same degree of indivisibility
is not possible in the developing countries of the third world because their resources does not
allow the implementation of all the rights at once.?” Implementation of one right supports the

23 Evadne Grant, "Accountability for human rights abuses: taking the universality, indivisibility, interdependence and
interrelatedness of human rights seriously: conference papers." (2007), South African Yearbook of International Law
32, no. 1: 158-179.

24 Adamantia Pollis and Peter Schwab, eds., "Human Rights: Cultural and Ideological Perspectives" (1980), New York:
Praeger Publishers.

25 Jack Donnelly, "Post[]Cold War Reflections on the Study of International Human Rights." (1994), Ethics & Interna-
tional Affairs 8.1: 97-117.

26 Ibid.

27 James W. Nickel, "Rethinking Indivisibility Towards A Theory of Supporting relations between human rights" (2008)
Human Rights Quarterly, Volume 30, Number 4, Johns Hopkins University Press, pp. 984-1001
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realization of other rights only in the country where reinforcement is systematically devised.
It seems obvious that the idea of indivisibility was developed on the basis of West's expectance
which may equally not implacable in countries of different political and economic context.
Besides the objective of promoting indivisibility of rights, Vienna Declaration was designed
to address countries ratifying almost every right.?® But, this idea of indivisibility, argues
Nickel, cannot be very helpful in the place where full functioning system of democracy
and economic prosperity does not exist. In order to examine the aspect of indivisibility he
has divided rights into seven groups such as (1) security rights, (2) due process rights, (3)
fundamental personal freedoms, (4) rights of political participation, (5) equality rights, (6)
social rights, and (7) minority and group rights. He has also explored the supporting relation
of each of these rights where he found that the idea of indivisibility is less relevant in the
context of developing countries.”

Question of indivisibility in terms of obligation of rights

Human rights have been categorized as negative and positive in terms of obligation.
Arguments against indivisibility derive strengths on the basis of this division of rights. It has
been argued that negative rights are mainly associated with economic, social and cultural
rights. And, a state has positive obligation to fulfil such rights which is not possible without
sources in abundance.*® On the other hand, civil and political rights are seen as negative
rights which, according to the argument, don't require positive obligation and resources to
fulfill it. Many scholars of human rights believe that civil and political rights such as right
to life, liberty and property require forbearance of others, mainly the states. Additionally,
economic and social rights such as right to work, education and housing to be realised
require support and active role from state.’' Violation of negative right, according to the idea
of categorization of human rights, causes serious damage to the right holder which has been
described as 'sin of commission'. In the case of positive rights to be violated, by contrast, a
'sin of omission' such as failure to provide support is required. The effect of the omission, it
has been argued, does not cause any serious damage in the life of the right holder as in the
comparison of violation caused by an act of commission.

The idea of the indivisibility of human rights views this distinction of rights on the basis of
negative and positive obligation insignificantly and it highlights the inherent relation between
civil and political rights and that of economic, social and cultural which effectively demolishes

28 Morton Emanuel Winston , Indivisibility and Interdependence of Human Rights (2000) 1-2.

29 Ibid.

30 Jack Donnelly, "Post Cold War Reflections on the Study of International Human Rights." (1994), Ethics & Interna-
tional Affairs 8.1: 97-117.

31 Ibid.
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the logic of negative and positive obligation of right.>* This neo-concept of viewing rights
as indivisible described that no rights are absolutely negative and absolutely positive.** In
other words, every right has some positive features to be realised. It has been argued that
the state of being negative and positive rights depends on many variables including time and
space. For example, freedom from torture is often considered as inherent aspect of negative
right. And the realization of this right is costless as it only needs the refrain of the state from
any act of torture. It is true in many democratic countries in the west such as the UK and
Sweden. But, this very so called 'costless right' requires massive resources for realization in
many countries such as North Korea and Zimbabwe because it requires the change of regime
as well as the reform in law. And, this change is not only costly, but very unlikely to occur
soon because the repression from the regime exists so robustly that democratic practice is
something impossible in their lifetime for the people living there.

"Any reductions in torture are much more likely to be matters of prevention rather than
self-discipline" argues Shue which fits in the situation in countries like North Korea, "and
therefore of powerful positive initiatives against torturers."** Even in the countries of
democracy, state needs to invest in courts and other judicial institutions to let people realize
their rights to be free from torture. Furthermore, in the event of torture, its remedy does cost
a lot in legal process. Thus, it is apparent that, most of the civil and political rights are not
entirely negative, they are associated with positive obligation of the state as well. Realization
of right to vote essentially involves periodic election which requires massive resources.
Right to freedom of movement requires at least a minimum level of rule of law to ensure that
one can safely walk on the street for which state has to invest massively to maintain peace in
the society and train its security persons. Likewise, the right to freedom from discrimination
requires substantive equality to be realised which is not possible without the empowerment
of disadvantaged and marginalized people such as persons with disability, immigrants and
indigenous people.*® Same is the case with the right to fair trial, the realization of which
requires independent and capable judiciary with trained manpower that costs missive to
form.

These examples clearly show that the civil and political rights too are associated with positive
obligation. On the other hand, some rights from the 'second generation' does not require
resources and they tend to be negative. Cultural rights, for an example, does not involve

32 Henry Shue, Basic rights: Subsistence, affluence, and US foreign policy. (1996), Second Edition, Princeton University
Press,

33 Henry Shue, "Rights in the Light of Duties." (1979), Human Rights and US foreign policy: 65-82.

34 Ibid, p. 70

35 Sandra Fredman, "Substantive equality revisited." (2016) International Journal of Constitutional Law 14, no. 3: 712-
738.
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commission from the state as it entirely falls in the private affair of an individual to practice
own tradition and culture. Similarly, in some cases, the right to food may create negative
obligation on the state where its refrain is required "from encouraging the production of cash
crops to export at the expense of staple crops for local consumption".** Right to marry and
found a family is seen as an inherent aspect of social rights which does not require resource or
positive support from the state. Rather, it needs state to abstain absolutely from interference
to be realised as right to marry and found a family is utterly an individual choice. Shu argues
that this right is just like the right to practice one's religion.”” These illustrations effectively
demonstrate the relativity and shifting nature of 'positive' and 'negative' virtues of rights
depending on social, political, economic and other circumstances.

The language used to express the obligation of civil and political rights and economic,
social and cultural right is different. In the general clause of the ICCPR state's obligation
is described with the phrase 'has to respect and to ensure'. This has been explained as the
condition of non-interference from the state for the realization of the right. Whereas, in the
most of the clause of the [CESCR, the phrase 'undertakes to take steps..."is in use to describe
the obligation of the states. It has been explained as the necessary involvement of states in
positive way for the enjoyment of the right. In order to strengthen the idea of indivisibility,
the tripartite typology has been developed according to which every state has an obligation
to respect, protect and fulfil every human right.*

Another argument of the individuality is about detecting the similarities between the rights.
Despite of some existing difference between economic and social rights and civil and political
rights, it has been argued that, the similarities between them are significant.*® These similarities
are seen as two different means to protect the same value.’ In this light, the right to work is
associated with the realization of right to property. Cultural right has lots of similarities with
the rights to freedom of religion and belief. Right to health and right to life are two different
ways to protect the same essence. May it be right to environment or right to free trial, every
human right is means to protect human dignity. This very goal to protect human dignity of
the rights is the connecting thread between the differences that exist between categories of
rights. In fact, these similarities are the validating factors of Indivisibility between rights. In
the section below, an evaluation of the indivisibility within the UN Convention on the Rights
of the Child has been carried out in the backdrop of these similarities.

36 Ibid.
37 Ibid.
38 Martin Scheinin, "Characteristics of human rights norms." (2012).

39 Jack Donnelly, "Post Cold War Reflections on the Study of International Human Rights." (1994), Ethics & Interna-
tional Affairs 8.1: 97-117.
40 Ibid.
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Indivisibility in the Convention on Rights of the Child

The idea of indivisibility can be seen well reflected in group rights such as the Convention
on the Rights of the Child (CRC) where rights of each categories have been considered
indivisible and indispensable for realization of the Convention.*' Without discrimination of
“race, colour, sex, language, religion, political or other opinion, national, ethnic or social
origin, property, disability, birth or other status™*, the article 2 of the convention requires
states parties to respect and implement the right of the CRC which is based on the rights to
freedom form discrimination enshrined in international human rights laws such as UDHR,
ICCPR and ICESCR. Furthermore, the article 6 of the convention is similar to the provision
of the article 3 of UDHR and 6 of the ICCPR which guarantees the right to life. Likewise,
the article 13 of the CRC provides the right to freedom of expression to every child which
resembles to the article 19 of the UDHR and ICCPR. The article 14 of the CRC is about
the right of the child to “freedom of thought, conscience and religion”. This is similar to the
provisions of the article 18 of the ICCPR and the UDHR.

The article 18 of the CRC requires both parents to have “common responsibilities for the
upbringing and development of the child.” In this relation, the article has entitled parents
to acquire “appropriate assistance” from the states parties such as the “right to benefit
from child-care services and facilities.”. This provision is related to the article 23 of the
ICCPR which provides the right to found a family and the protection of children in case of
dissolution of it. Furthermore, this article 18 of the CRC is also similar to the article 10 of the
IESCR where the state is obliged to assist family to help them by ensuring support such as
"paid leave or leave with adequate social security benefits" to a working mother for certain
reasonable time before and after the pregnancy for the care and protection of the child.
States are required to ensure the "enjoyment of the highest attainable standard of physical
and mental health" for everyone in relation to the article 12 of the IESCR. Additionally, to
achieve the full realization of the article 12 of the IESCR, states have obligation to take steps
to reduce stillbirth-rate and of infant mortality. This has a close affinity with the provision
of the article 24 of the CRC which also requires state parties to recognize the right of the
child to the enjoyment of the "highest attainable standard of health". Under the provision of
the article 24 of the CRC, It is foremost responsibility of the states to ensure that every child
gets access to the health service by taking appropriate measures to avoid infant and child
mortality. Besides this, the provision of adequate nutritious foods and clean drinking water
mentioned in the section (C) of the article 24 is apparently linked with the provision of the
right to food and safe housing enshrined in the article 11 of the [IESCR. Furthermore, both

41 Unicef. "Convention on the Rights of the Child." (1989).
42 Ibid, p. 2.
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of these provisions contribute to achieve the realization of the right to life provided by the
article 6 of the ICCPR.

Similarly, the resemblance between the article 26 of the CRC and the article 11 of the
ICESCR in relation to the right to benefit from social security and social insurance also
provides strength to the argument of indivisibility. In the same way, the article 27 of
the CRC requires "a standard of living adequate" as the necessary prerequisites for the
physical, mental, spiritual, moral and social development of a child. However, it is primary
responsibility of parent(s) or the guardians to ensure "standard of living adequate”, states
parties has obligation, in accordance with national conditions and within their means, to take
required steps to enable parents and other responsible for the child to implement this right.
This provision resonates the rights enshrined in the article 25 of UDHR and the article 11
of the ICESCR. Likewise, right to free education up to primary level and equal access to
secondary and higher level is regarded as fundamental right. It is also seen as an inherent
aspect of economic, social and cultural rights which has been well mentioned in the article
26 of the UDHR and the article 13 of the ICESCR. The article 28 of the CRC secures the
same right. As an example of a case of similarities between categories of rights, the article
19 of the ICCPR provides rights to freedom of thoughts, conscience and religion that also
includes to educate children in accordance to the language and culture they choose or belong
to which resembles with the provision of article 29 of the CRC. The rights enshrined in the
article 27 of the UDHR and 15 of the IESCR also provides the same freedom of cultural
choice to participate. Moreover, there are elements of indivisibility between the provisions
of the article 31(1) of the CRC and the article 7(d), ICESCR, article 36 of CRC and the
article 10(d) of the ICESCR. The article 7 of the ICCPR prohibits torture, cruel, inhuman or
degrading treatment or punishment; so does the article 37 of the CRC.

This comparison clearly illustrates that CRC has effectively enshrined both civil and political
and economic, social and cultural rights indivisibly as the indispensable requirement for the
healthy growth of every aspect of a child. Furthermore, these substantive articles from 1
to 41 of the CRS provide the three Ps: provision, protection and participation which are
necessary for the realization of every right.*

The CRC contains multi-dimensional approaches, for the betterment of the child. But the
implementation gap between the theory and practice, like in other treaties of human rights,
remains a major challenge.* However, evidence suggests that the CRC, the most widely

43 Maria Heimer, & Joakim Palme, "Rethinking Child Policy Post-UN Convention on the Rights of the Child: Vulner-
able Children's Welfare in Sweden" (2016). Journal of Social Policy, 45(03), 435-452.
44 Ibid.
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ratified convention in the world, has changed the way children are viewed across the globe.*
This is the Convention ratified by all the member states of the UN, except the USA and
Somalia.*® Despites this wide recognition of the Convention, there exist several challenges
which is creating serious obstruction to the enjoyment of the rights set forth in it.

Each year, the United Nations Children's Fund (UNICEF) publishes report about the situation
of the children in the world on the basis of compliance of the CRC that help understand the
progress and challenge in the life of the children in the planet. The growing and widening
inequality between the states and the economic classes of people within a state has been the
cause of great discrimination between the children across the world. A child in Sierra Leone,
for example, is nearly 30 times more likely to die before celebrating his/her fifth birthday
than a child born in the United Kingdom.*” This has engendered their right to adequate living
standard enshrined in the CRC. Furthermore, due to the poverty and lack of proper health
facility, more than a million children died globally on the day they born in 2015.% If the trend
of this mortality rate continue, projects the report, 3.6 million children under five will die by
the year 2030.* At this rate, 69 million children will die altogether by then.*® This shows the
huge gap between the practice and theory of the child right in the world.

Despite massive investment and the global effort of the UN and its member states, number
of children deprived from primary education is increasing globally since 2011.%! Report has
also shown that more than half of the children are already not having access to school in
most of the undeveloped part of the world.’? In many countries across the Middle East and
North Africa, Growing conflicts triggered by Arab Spring brought untold suffering in the
lives of thousands of children.® Countries such as Iraq, Lebanon, Libya, Palestine, Sudan,
Syria, and Yemen could not protect the basic rights of children such as right to life, food,
education, housing and so on.** Rampant incidents of killing, recruitment of the children in
armed forces, sexual abuse, abduction and maiming engulfed innocent children violating

45 UNICEF, Celebrating 20 Years on the Convention on the Rights of the Child (2009), Special Edition: The State of
the World's Children

46 Kilbourne, Susan. "US Failure to Ratify the UN Convention on the Rights of the Child: Playing Politics with Chil-
dren's Rights." (1996)Transnat'l L. & Contemp. Probs. 6: 437

47 UNICEF, 4 fair chance for every child (2016), The State of the World's Children.

48 Ibid, p.34.

49 Ibid.

50 Ibid, p.53.

51 Ibid, p.54.

52 UNICEF, Early Childhood Development: A statistical snapshot — Building better brains and sustainable outcomes for

children, (2014), New York, p. 7.

53 Defense for Children International, Overview of Child Rights Situation in Arab Countries (2015)

54 Sangeeta Sinha, Garofalo Emilia, and Olimat Muhamad. "Introduction: Children and Arab Spring." (2013) Journal
of International Women's Studies 14, no. 5: 1-3.
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their every right.>> Began in Tunisia and spread all over the Middle East and North Africa,
the Arab spring was the result of protest against undemocratic regimes.*® The violation of
political and civil rights triggered the conflict which subsequently violated the rights of the
child.

The facts mentioned above clearly show the aspect of individuality of all human rights. If
it was possible to realize each right individually, the state of children everywhere in the
planet would be better and similar to some degree. But, their situation varies from country to
country, so does the realization of other rights. Children are in better in those places where
other rights are effectively in existence. Same is the case with other rights as well.

Human Rights Conventions Signature Ratification Entry into Force
[Accession (a)]

International Convention on the - 30  January 1 May 1971

Elimination of All Forms of Racial 1971 a*

Discrimination (ICERD)
Convention on the Rights of the Child 26 January | 14 September | 14 October 1990

(CRC) 1990 1990

Optional Protocol to the Convention on the 8 September 3 January 2007a | 3 February 2007
Rights of the Child on the Involvement of 2000

Children in

Armed Conflict

Optional Protocol to the CRC on the Sale of 8 September 2000 | 6 January 2006a | 20 February 2006
Children, Child Prostitution and Child

Pornography
Convention on the Elimination of All 5 February |22 April 1991 |22 May 1991
Forms of 1991
Discrimination against Women (CEDAW)
Optional Protocol to CEDAW 18 December | 15 June 2007 15 September 2007
2001
International Covenant on Civil and|- 14 May 1991a | 14 August 1991
Political Rights (ICCPR)
Optional Protocol to the ICCPR - 14 May 1991a *° | 14 August 1991
55 Ibid.
56 Amnesty International, The Arab Spring; Five Years On https://www.amnesty.org/en/latest/campaigns/2016/01/arab-
spring-five-years-on Last accessed 12 May 2017.
57 Nepal has not made the necessary declaration under Article 14 which recognizes the competence of the Committee on
the Elimination of Racial Discrimination to consider individual complaints.
58 Accession to this Optional Protocol allows the Human Rights committee to receive individual complaints.
59 Nepal has not made the necessary declaration under article 22 which would recognize the competence of the Com-

mittee against Torture to consider individual complaints, nor under article 28 which would recognize the competence
of CAT to undertake enquiries.
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Second Optional Protocol to the ICCPR, - 4 March 1998a | 4 June 1998
Aiming at the Abolition of the Death Penalty

International Covenant on Economic, | - 14 May 1991a | 14 August 1991
Social and

Cultural Rights (ICESCR)

Convention against Torture and Other|- 14 May |13 June 1991
Cruel, 1991a%

Inhuman or Degrading Treatment or

Punishment (CAT)

Source: OHCHR
Nepal and the state of indivisibility

After a decade long violent conflict which took lives of more than 17 thousand people
and brought untold suffering in the life of many, Nepal is gradually recovering to peace
and stability. As Nepal is state party to the seven core human rights treaties out of nine
as shown in figure table below, it has an international obligation to investigate into the
cases of gross human rights violation. To fulfill this obligation, two commissions of
transitional justice mechanism have been formed which are carrying out investigations.
However, the commissions are under criticism from various stakeholders including
victims and international communities such as UN for not being able to perform the
assigned task effectively.

Politically too, Nepal is in transition at the moment. New constitution has been
promulgated where rights of all three generations have been included. Political and civil
rights are being fully realised as the country is heading towards ballot from the bullet.
A peaceful election in local level has been completed and the country is now in phase
of running state and federal election. This indicates the progressive and improved state
of civil and political rights. However, the state of impunity remains untouched which
undermines the political change of federal republic of Nepal. Furthermore, the widening
gap between the poor and the well-off citizen, rampant corruption in every nook and
corner of the state and the infiltration of criminals in politics is hijacking the essence
of democracy. This again will be a new threat to the indivisibility of human rights as it
hurdles to the realization of rights of all generations.

Conclusion

The evolution of human rights has reached to the point where all the dichotomy and hierarchy
of rights has been demolished and the concept of the indivisibility of the rights has been
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developed. Since the Vienna Declaration, a global trend to view all the rights as indivisible,
interdependent and interrelated has been emerged. Fundamental concept of the idea of the
indivisibility is that realization of one rights requires the realization of other and the violation
of one right constitutes the violation of another right. The development of this concept of
indivisibility was based on the experience of the modern West where implementation of both
civil and political and economic, social and cultural rights are implemented without any
distinction. Therefore, the idea of indivisibility of rights in the Western contest. But, given
the inadequate resources, this idea of the rights is of less relevance in most of the countries
in the third world.

The idea of the indivisibility is well reflected in the UN Convention on the Rights of the
Child. Rights from both categories are included in the convention for the healthy growth of
the child. But, in the practice, there are evidence that violation of the rights of the child can
be seen everywhere in the world which eventually amounts to the violation of other rights
as well.

Though the condition has improved since the end of decade long conflict, the state of
indivisibility of human rights in Nepal is under threat due to various factors including
impunity, corruption and the increasing political entrance of people with have criminal
records.

National Human Rights Commission, Nepal B3}



Role of National Human Rights Commission in
Protecting Business-related Human Rights

- Surya Prasad Parajuli

Abstract

Human rights are inalienable rights a person entitled to on the reason that the person
is born as a human being. Human rights are inherent in all human beings, whatever
their nationality, place of residence, sex, national or ethnic origin, color, religion,
language, or any other status. Every individual 1s entitled to enjoy human rights without
discrimination. These rights are all interrelated, interdependent and indivisible.

"Human rights" refer to rights related to life, liberty, equality and dignity of a person
provided by the Constitution and other prevailing laws, and this term also includes the
rights contained in the international treaties regarding human rights to which Nepal is a
party. I So, human rights cover not only the fundamental rights but also the legal rights
which are available to human beings in general.

The beneficiaries of the human rights are human beings — individually or collectively.
Who is responsible to make sure the concept is in practice? There is always a human
being in the demand side of human rights. But who is responsible to provide the rights
to them? Is it only the government of a state? Can a business entity e.g. a company be
made accountable if human rights are infiinged? What role can National Human Rights
Commission (NHRC) play so that business community respects the human rights? This
article is a search on these issues on the basis of recent legal norms.

Human rights abuses by business community

These are some common complaints against companies related to human rights. Companies
use child labour. Their gross negligence threatens life or causes death such as in the Bhopal
gas tragedy in India. Likewise, many companies cause pollution to community, and they
support the government in inducing or maintaining violence. The companies are accused of
lacking workplace safety and for discriminating the workers. Is the jurisdiction of NHRIs

1 National Human Rights Commission Act, 2012, Article 2(f).
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attracted to these issues, and are NHRIs helpful in making businesses responsible? Below
are some more examples how business violates human rights:

In India Union Carbide Company leaked poisonous gas in 1984 due to which more than
15,000 died and more than 50,000 permanently disabled. An alumina refinery plant
being established by a company Vedanta in 2004 was about to destroy the Dongria
Kondh tribe's way of life in Orisha,

In Bangladesh, 112 people died and 200 injured due to a fire break in Tazreen Fashions
garment in 2012. The building lacked safety measures and windows were grilled
causing impossible to escape.

In Japan, from 1938 to 1968, chemical waste of Chisso Corporation containing mercury
flowed into Minamata Bay. Because of the mercury, an increased cases of individuals
with problem in nervous system was reported in 1956.

In South Africa, in 2000 South African Airways rejected a cabin attendant after medical
examination found him HIV positive.

The staff of a Canadian company Anvil Mining Ltd supported Congolese Armed Force
who committed serious human rights violation while fighting against rebel group.

In Russia, Produkty was a company running grocery stores. Fatima Musabaeva was
a worker there, who complained against the store that she was compelled to work for
two years without proper pay, breaks, and working conditions. But the police refused
to investigate.

In Nepal too, various violations of human rights by business entities have been raised
in the areas of migrant workers, brick kiln, corporal punishment in schools, undue fee
structures in private schools, adulteration in commodities, workers’ safety, hygiene
and other rights in industries, child labor in transportation, public transportation,
environmental hazards, medical negligence, undue charges for treatment, etc. Here are
some examples from Nepal, in which corporations are violator or contributor of the
human rights abuse:

A discriminatory rule was in practice in Nepal Airlines Corporation, in which
the retirement age of female flight attendants was quite lower than that of male
attendants.

Godavari Marble Factory was in operation for thirty-five years. Supreme Court
cancelled its license on the ground that it has created serious threat on the biodiversity
causing extinction of many of the flora and fauna in the area.?

Prakashmani Sharma vs. Secretariat of the Council of Ministers. NKP 2073, Decision no, 9575.
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There are examples of operation of paper mills or brick factories without installation of
pollution control equipment.’

A medical doctor working in a clinic prescribed a drug. Because of the use of the drug,
the patient lost an eye.*

More than 1000 Nepalese women workers who were sent by Nepalese manpower
companies suffered physical mental and sexual violence in the Middle East.’

12 Nepalese workers were killed in Iraq. They were sent by a Nepalese manpower
company which provided false information to the workers about the nature of work and
their salary.

The problems of migrant worker include misrepresenting the nature and terms of work
available, overcharging on recruitment fees, delaying or cancelling departures, and
failing to provide workers with correct pre-departure documents, including receipts and
contracts of employment and recruitment.®

A 2013 survey in private schools in Kathmandu found that a huge majority of the
children experienced corporal punishment.’

Government of Nepal officials reported that most of the drinking water, cooking
oil, vegetable ghee, processed milk and chilli powder sold in the Kathmandu Valley
contained harmful chemicals.®

A report estimates that about 40.4 percent of the child population of age 5 to 17 yearsmay
be classified as children in employment (commonly called working children).’

It is estimated that each year in Nepal, approximately 20,000 workers suffer from
accidents at workplace which costs about 200."°

Businesses can have intense impact on human rights, both positively and negatively. It

can create jobs, improve standards of people’s lives, contribute on revenue, and increase

choices in different areas. At the same time, there are possibilities that the businesses
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HERD, 2012. Brick Kiln in Kathmandu: A Research Report. Available at http://www.herd.org.np/blogs/47, accessed on
September 2, 2017.

Dinesh Bikram Shah vs. Sarita K.C. NKP 2066, Decision no. 8262.

The Kathmandu Post. 2017. September 9.

Sarah Paoletti et al. 2014. Migrant Workers' Access to Justice at Home. New York: Open Society Foundations, p. 18.
ILO. 2011. Adopting the Rights of the Child: A Study on Inter-country Adoption and its Influence on Child Protection in
Nepal, Nepal Child Labour Report. Kathmandu: International Labour Organization (ILO) Central Bureau of Statistics of
Nepal, p. XI.

The Kathmandu Post. 18" August, 2016.

1LO. 2011. Adopting the Rights of the Child: A Study on Inter-country Adoption and its Influence on Child Protection in
Nepal, Nepal Child Labour Report. Kathmandu: International Labour Organization (ILO) Central Bureau of Statistics of
Nepal, p. XI.

Rudra Prasad Gautam and Jib Nath Prasain. 2011. Current Situation of Occupational Safety and Health in Nepal: A Study
Report. Kathmandu: General Federation of Nepalese Trade Union, p. 10.
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destroy people's livelihood, infringe workers’ rights, induce mass level displacement
of community, cause environment degradation, etc. resulting in threat on right to life.
Until recently, there were no legal norms to make the business sector responsible if they
violated human rights standards.

Development of recent legal norms

The Universal Declaration of Human Rights (UDHR) is the foundation of the modern human
rights law on the basis of which two more covenants were codified in 1966, i.e. International
Covenant on Civil and Political Rights (ICCPR) and International Covenant on Economic,
Social and Cultural Rights (ICESCR),. These three documents are known as Bill of Human
Rights. There are seven more core international treaties related to human rights." All the
States are members of at least one human rights treaty. By becoming party to the treaty, a
state assumes the obligation to respect, protect and fulfill the human rights.

Traditionally, human rights are claimed only against the State. Only the State is accountable
for promotion, protection and remedy of the human rights. Even under international human
rights laws, companies are not directly responsible for protection of human rights. As per
the commitment on treaties, the States should make relevant laws to make the business
community responsible in domestic jurisdiction. Only by enacting and enforcing national
legislation can the States have an effect of requiring companies respect human rights, such
as laws mandating a minimum working age. Although various international norms have
been developed to protect the human rights, there is still a debate on what responsibilities
the companies have regarding the protection of human rights.!?

In principle, everyone including the States, companies and individuals are the duty-bearers
of human rights. The UDHR also mentions: “every individual and every organ of society
has a role to play in upholding human rights”. But the State is the primary duty-bearer of
human rights, and therefore the States must fulfill the duty to protect, respect and fulfill the
human rights. But the business entities do not have the same level of obligation as the states
have. International humanitarian law imposes some direct obligations on individuals if they
get involved in war crimes such as genocide, situation of armed conflict.'* However, widely

11 They are: International Convention on the Elimination of All Forms of Racial Discrimination (1965); Convention on
the Elimination of All Forms of Discrimination against Women (1979); Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (1984); Convention on the Rights of the Child (1989); International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (1990); International
Convention for the Protection of All Persons from Enforced Disappearance (2006); and Convention on the Rights of
Persons with Disabilities (2006).

12 ICC and DIHR. 2013. Business and Human Rights: A Guidebook for National Human Rights Institutions, p. 10. Available
at: https://www.humanrights.dk/publications/business-and-human-rights, accessed on September 2, 2017.

13 Rome Convention of International Criminal Court, 1998, Art. 25.
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accepted principle is that business entities have the responsibility to respect the human
rights. It means that business entities should avoid infringing and address adverse human
rights impacts.'*

Guiding principles on Business and Human rights

In 2005, the UN Commission on Human Rights adopted resolution E/CN.4/RES/2005/69
requesting the appointment of a Special Representative of the Secretary-General (SRSG) to
identify and clarify standards of corporate responsibility and accountability for transnational
corporations and other business enterprises with regard to human rights. The UN “Protect,
Respect and Remedy” Framework was elaborated by the SRSG and presented to the Human
Rights Council in 2008. On the basis of this framework the SRSG developed the UN Guiding
Principles on Business and Human Rights (UNGP), which was unanimously endorsed by
the Human Rights Council in June 2011.' Tt established the Guiding Principles as the first
authoritative global framework to address business impact on all human rights, applicable
to both States and businesses, and clarified their respective duties and responsibilities for
tackling human rights risks related to business activities. The Guiding Principles have also
been endorsed by many companies, business organizations, civil society organizations, trade
unions, national and regional institutions, and other stakeholder groups.'®

Major provisions of the UNGP"’

The Guiding Principles is based on three pillar principles: protect, respect and remedy.
Protecting human rights is duty of the State; corporate sector should respect them and
there should be effective remedy to the victim of business-related human rights abuses
(BHRA). Two types of principles i.e. fundamental and operational are prescribed in the
"Protect, Respect and Remedy" framework. Below are the fundamental principles of the
framework:

A. Fundamental principles of the State duty to protect human rights

1. States must protect against human rights abuse within their territory and/or jurisdiction
by third parties, including business enterprises. This requires taking appropriate steps
to prevent, investigate, punish and redress such abuse through effective policies,
legislation, regulations and adjudication.

14 Available at: http://daccess-dds-ny.un.org/doc/UNDOC/LTD/G11/141/87/PDF/G1114187.pdf?OpenElement, accessed
on September 2, 2017.

15  Available at: http://www.ohchr.org/EN/Issues/Business/Pages/BusinessIndex.aspx, accessed on September 2, 2017.

16  ILO. 2011. Adopting the Rights of the Child: A Study on Inter-country Adoption and its Influence on Child Protection in
Nepal, Nepal Child Labour Report. Kathmandu: International Labour Organization (ILO) Central Bureau of Statistics of
Nepal, p. XI.

17 Available at: http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf, accessed on
September 4, 2017.
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2.

States should set out clearly the expectation that all business enterprises domiciled in
their territory and/or jurisdiction respect human rights throughout their operations.

B. Fundamental principles of the corporate responsibility to respect human rights

1.

Business enterprises should respect human rights. This means that they should avoid
infringing on the human rights of others and should address adverse human rights
impacts with which they are involved.

. The responsibility of business enterprises to respect human rights refers to

internationally recognized human rights — understood, at a minimum, as those
expressed in the International Bill of Human Rights and the principles concerning
fundamental rights set out in the International Labour Organization’s Declaration on
Fundamental Principles and Rights at Work.

The responsibility to respect human rights requires that business enterprises:

(a) Avoid causing or contributing to adverse human rights impacts through their own
activities, and address such impacts when they occur;

(b) Seck to prevent or mitigate adverse human rights impacts that are directly linked
to their operations, products or services by their business relationships, even if
they have not contributed to those impacts.

The responsibility of business enterprises to respect human rights applies to all

enterprises regardless of their size, sector, operational context, ownership and structure.

Nevertheless, the scale and complexity of the means through which enterprises meet

that responsibility may vary according to these factors and with the severity of the

enterprise’s adverse human rights impacts.

. In order to meet their responsibility to respect human rights, business enterprises

should have in place policies and processes appropriate to their size and circumstances,
including:

(a) A policy commitment to meet their responsibility to respect human rights;

(b) A human rights due diligence process to identify, prevent, mitigate and account
for how they address their impacts on human rights;

(c) Processes to enable the remediation of any adverse human rights impacts they
cause or to which they contribute.

C. Foundational principle of access to remedy

As part of their duty to protect against business-related human rights abuse, the States

must take appropriate steps to ensure, through judicial, administrative, legislative or other
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appropriate means, that when such abuses occur within their territory and/or jurisdiction
those affected have access to effective remedy.

Thus the framework prescribes that the State should fulfill a duty to protect human rights
from abuses by third party including the business corporations. For that purpose, the State
must arrange for appropriate legislation to investigate, punish and redress. At the same time
the corporations have the responsibility to respect human rights. This means the business
entities should avoid infringing human rights; and addresses the adverse human rights
impacts with which they are involved. The business enterprises should also have the policy
and process to meet their responsibility to respect human rights. Similarly, the States, as
part of protection against BHRA, must ensure the appropriate remedial means for access to
effective remedy to the victims.

Role of NHRIs on protection of business related human rights

The Paris principles'® adopted by UN General Assembly in 1993 prescribes basic principles
about establishment and power and functions of NHRIs for the purpose of promotion and
protection of human rights.’® As prescribed in the Paris Principles: 1) NHRI shall be vested
with competence to promote and protect human rights. 2) NHRI shall be given as broad a
mandate as possible, which shall be clearly set forth in a constitutional or legislative text,
specifying its composition and its sphere of competence. 3) NHRI should have power to
advise government on any matter of protection and promotion of human rights. Besides
these, other functions of the institution include promoting legal harmonization, encouraging
the adoption of international standards, cooperate with the other institution with similar
objectives, educational function, and quasi-judicial function.

The ICC? formed the ICC Working Group on Business and Human Rights in 2009. Its
purpose is to promote capacity building, strategic collaboration, advocacy and outreach by
NHRIs in the area of business and human rights.

Further, Tenth International Conference of ICC held in the Netherlands adopted the
Edinburgh Declaration which has identified and suggested some of the roles that NHRIs
can play, in line with the "Protect, Respect and Remedy" framework. The declaration has
identified the roles of NHRIs on the area of promotion, education, research, monitoring
and documenting the violation of human rights by the corporations, complaints handling

18  Available at: http://www.ohchr.org/EN/Professionallnterest/Pages/StatusOfNationallnstitutions.aspx, accessed on
September 3, 2017.

19  Many countries have formed such institution in their jurisdiction and NHRIs are brought together under the UN
International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights (ICC)
which also reviews their compliance to the Paris Principles.

20  Currently known as Global Alliance for National Human Rights Institutions.
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of business related human rights abuse including mediation or conciliation on the
disputes.?!

The NHRIs that comply with the Paris Principles have an important role to play in helping
States identify whether the relevant laws are aligned with their human rights obligations and
are being effectively enforced and in providing guidance on human rights also to business
enterprises and other non-state actors.?? Thus the framework has also expected the NHRIs to
play an important role for its implementation.

Power and Function of NHRC

National Human Rights Commission of Nepal (NHRC), which was earlier a statutory body,
has now constitutional status?>. As mentioned in article 249 of the present constitution
responsibility of the commission is mainly to respect, protect and promote human rights and
ensure effective enforcement thereof. According to the constitution, to accomplish of the
responsibility, the commission shall do different types of functions such as:

i)  Investigative function: Investigative function of NHRC includes inquiring and
investigating the matters of violation of human rights of a person or group®.

ii))  Collaborative function: Collaborative function is related to promotion of human rights
for which it coordinates and collaborates with the civil society in order to enhance
awareness on human rights.”

iii)  Record keeping function: NHRC keeps record and makes public of the name of the
person, officials or bodies as a violator of human rights if they don’t comply with
the orders or directives of the commission given in connection to the human rights
violation. %

iv) Function regarding providing compensation: NHRC may order for providing
compensation to a person who is a victim of violation of human rights.*’

v)  Recommendatory function: Making recommendations is main function of the NHRC.
NHRC shall make recommendations to the concerned authority mainly on taking
action against the perpetrator of the violation of human rights; on taking departmental

action against an official who does not fulfill the duty to prevent violation of human

21 Available at: http://www.ohchr.org/Documents/AboutUs/NHRI/Edinburgh Declaration_en.pdf, accessed on September
3,2017

22 Commentary to Guiding Principle 3 of UNGP.

23 Initially, NHRC was established under National Human Rights Commission Act 1997.The Interim Constitution 2007
adapted it as a constitutional body which is continued by the Constitution of Nepal in 2015.

24 Constitution of Nepal, Article 249(2)(a).

25  Constitution of Nepal, Article 249(2)(d).

26  Constitution of Nepal, Article 249(2)(h).

27  Constitution of Nepal, Article 249(3)(d).
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rights, against a perpetrator of human rights abuse; on need of reform of law related
to human rights; and on need of being party to international conventions and
implementation of such conventions in which Nepal is a party.?

Besides these functions some important tasks that the commission can do are provided under
National Human Rights Commission Act, 2012. The major ones are:*

a)  To conduct inspections and monitoring of prisons, other agencies of the Government
of Nepal, public institutions or private institutions or any other place for the protection
of human rights, and to provide necessary suggestions or directives to the agency
concerned with regard to the improvement to be made in such agency, institution or
place for the protection of human rights,

b)  To monitor the implementation status of the prevailing laws regarding human rights
and recommend to the Government of Nepal for effective implementation thereof,

¢) To undertake study and research into various aspects of protection, promotion,
enhancement and implementation of human rights,

d) Torecommend to concerned institution for including human rights education oriented
subject matter related into the syllabus of school and university,

e) To review the existing state of human rights and make public reports to that effect,

f)  To carry out or cause to be carried out other activities as may be deemed necessary
and appropriate for the protection and promotion, enhancement of human rights.

In line with the provisions of Paris Principles, the Act has also provided the NHRC of the power
to mediate between the parties, if the case is under the consideration of the commission.* This
power is more pertinent to the issues of business related human rights abuses.

Thus the Commission has been equipped with sufficient power for protection and promotion
of human rights. Power and functions of the commission include monitoring, inquiry and
investigation, education and research, recommendation, collaboration, quasi-judicial,
compensation, opinion building etc. But the question is always there: Against whom can the
Commission use these powers? Traditionally, the government was only the duty bearer of
the rights, so NHRC would investigate or recommend only against the government. But at
present, private sectors such as business entities have emerged as violator of human rights.
So, it is necessary that these powers, except especially directed to be applied against the
government agency, may be applied against the private sector violators also. There was no

28 Constitution of Nepal, Article 249(2)(a), (b), (c), (e), (D), (g).
29 National Human Rights Commission Act, 2012, Article 4.
30 National Human Rights Commission Act, 2012, Article 4.
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such power about monitoring and suggesting the private institution in the previous Act, but
the present Act provides ample power to the Commission about that. Unlike the past Act, the
present Act has provision on mediating the disputing parties by the commission. The rights
of group of people are more likely to be violated by business activities. The previous Act was
not clear that the rights of group of people could be the subject matter of the Commission,
but as present constitution has mentioned that the group’s rights are also under jurisdiction
of the Commission.

Initiatives of NHRC on protecting business related human rights

The present constitution of Nepal also provides for, besides other rights, the right to clean
environment (Art. 30), right to education (Art. 31), right to employment (Art. 33), right to
labour (Art. 34), right to health (Art. 35), rights of women (Art. 38), rights of child (Art. 39),
rights of the consumer (Art. 44) as fundamental rights. These are the rights which are more
likely be infringed by the business community. NHRC has already taken some initiatives on
making the business community more responsible for protection of business related human
rights. Here are some examples of commission's initiatives:

o Consumer rights: NHRC has issued monitoring 'directives' for the protection of
consumer rights in 2068 BS, which not only provides for monitoring of supply
situation, condition of emergency services and quality of goods and services,
but also about the unfair or restrictive and monopolistic trade practices. More
importantly, the directives also provide monitoring of grievance handling situation.’!
In 2066/6/28, the NHRC recommended making the function of the Food Standard
Committee effective, and inspecting whether the ratio of preservatives used in food
is under the standard provided by the Food Regulations 2027.3

° Right to education: On the basis of investigation over petitions and monitoring,
the Commission submitted numerous recommendations to the government so that
the schools respect rights of the children to study in healthy environment without
discrimination.** NHRC developed a Human Rights Resource Book for teachers,
which can be a tool to make environment of school human rights friendly.**

o Human rights in school: During a research, the NHRC discovered that there is
no enough and appropriate toilet for girl student.” NHRC made recommendation

31  NHRC. 2068. Upabhoktako Manab Adhikar Sanrakshan Tatha Prabardhanka Lagi Anugaman Nirdeshika (in Nepali).
Kathmandu: NHRC.

32 NHRC. dyogka Nitigat Sipharisharu (2057-2071) (in Nepali), Kathmandu: NHRC, p. 79.

33 NHRC. 2070. Shiksha Ra Swasthyako Adhikar: Ayogko Gatibidhi Shankshipta Pratibedan(in Nepali), Kathmandu:
NHRC, p. 82.

34 NHRC. 2070. Bidhyalaya Shikshakharuka Lagi Manab Adhikar Srot Pustika. Kathmandu: NHRC, 2070.

35  NHRC. 2070. Shiksha Ra Swasthyako Adhikar: Ayogko Gatibidhi Shankshipta Pratibedan(in Nepali), Kathmandu:
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to the government to assure the gender friendly toilets in private schools;* and to
eliminate labor exploitation in the private schools.?’

Right to health: An investigation revealed that most of the pharmacy shops
do not have license.®® The NHRC recommended the government for carrying
out appropriate policy about medical negligence on the basis of national and
international standards.** Similarly, the commission, on the basis of a monitoring,
also recommended for provision of special rules, so that the culprit of medical
negligence come under legal accountability, and the victims get compensation.*
The commission found that there is corporal punishment in schools; patients were
dying because of grievous medical negligence in private hospitals. As per the report,
at least 3 people died in Bharatpur because of medical negligence.*!

Right to food: In a complaint, NHRC found that a contractor imported low-quality
food for Jajarkot district under the financial support of World Food Programme.
NHRC recommended the CIA for investigation.*?

Right to migrant workers: NHRC is in regular contact and working in cooperation
with many other NHRIs for protection of human rights of Nepalese migrant
workers.” To protect the human rights of immigrant workers NHRC submitted
various recommendations to the government on 2069/8/7 and 2070/5/28 BS
focusing on the accession of the Convention on Rights of the Immigrant Workers.*

Strategic plan of NHRC 2015-2020: NHRC has projected some activities about
monitoring the schools, hospitals universities, industries and business entity,
situation of consumer rights and migrant workers' rights.*

Role of NHRC role to protect business-related human rights

In Nepal, there are numerous incidents of violation of human rights by the business
community. It is causing threat to right to life, liberty and equality of people. Still, the focus
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NHRC, p. 82.

NHRC. dyogka Nitigat Sipharisharu (2057-2071) (in Nepali), Kathmandu: NHRC.

Ibid.

NHRC. 2070. Shiksha Ra Swasthyako Adhikar: Ayogko Gatibidhi Shankshipta Pratibedan(in Nepali), Kathmandu:
NHRC, p. 71.

NHRC. Ayogka Nitigat Sipharisharu (2057-2071) (in Nepali), Kathmandu: NHRC.

Ibid, p. 67.

NHRC. 2070. Shiksha Ra Swasthyako Adhikar: Ayogko Gatibidhi Shankshipta Pratibedan (in Nepali), Kathmandu:
NHRC, p. 74.

NHRC. 2066. Jajarkot Lagayat Madhya Tatha Sudur Pashchimka Jillaharuma Jhadapakhala Ra Haijabata Bhaeko
Sarbasadharanko Mrityu Tatha Khadya Padarthako Bitaran Sambandhama Garieko Anugaman Anusandhan
Pratibedan, Rastriya Manab Adhikar Ayog (in Nepali). Kathmandu: NHRC, p. 13.

NHRC. 2012. A report on Conference on the Rights of Migrant Workers. Kathmandu: NHRC.

NHRC. dyogka Nitigat Sipharisharu (2057-2071) (in Nepali), Kathmandu: NHRC, p. 61.
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of NHRC is on making only the government responsible not on making the business entities
accountable. It is also because traditionally the matters of protecting human rights were
considered only the responsibility of government. Since the NHRC has constitutional and
statutory power to monitor, make recommendation and compensate in the issues of human
rights, it can use its power not only against any of the duty-bearer of human rights including
the government and companies if they do not comply with the human rights responsibility.
There are possible activities towards which NHRC can move forward immediately, on the
basis of national legal norms and international standards. Some of them are:

a)

b)

c)

d)

g)

h)

)

k)

)

Establish a separate wing in the commission responsible for dealing with the matters
of business-related human rights.

Identify the activities of the commission in its strategic plan or annual action plan to
deal with the nexus between business and human rights.

Organize interaction programs with the business community to make them
more aware about their emerging responsibility of respecting human rights; and
dissemination of the new norms.

Conduct a survey of laws whether they need to be reformed for protecting people
from business related human rights abuses; make business sector respect human
rights and victims get access to justice.

Conduct research on impact of business activities on human rights.

Monitoring and documenting the activities which result in violation of human rights
by domestic as well as foreign companies operating in Nepal.

Work in collaboration with other regional and international human rights related
organizations.

Encourage and support the victims’ groups for getting remedy if their rights are
infringed.

Develop roaster of mediator for settlement of complaints related to corporate human
rights abuse; and start using quasi-judicial power through mediation.

It seems that NHRC is suggesting or recommending only for taking action by the
government if it finds violation of human rights. It should start recommending for
taking action not only against the government officers or agencies, but also against
the companies and their officers.

In gross violation of business related human rights, the companies should also be
made responsible for paying compensation to the victims.

Make issues of business and human rights a part of country report to the UN.

National Human Rights Commission, Nepal 3!



Sambahak

Conclusion

The business sector is also a duty bearer of the human rights. It can have positive and negative
impact on human rights not only of workers but also of people in general. So business
community is not out of the box in terms of respecting human rights while doing their
profit making activities. This is the reason why the international community is developing
norms to make the business sector more responsible towards the protection and respecting
the human rights of person and groups. Protect, respect and remedy framework is the first
international norm which expects the state as well as the business community respect human
rights as duty bearer. Furthermore, it also presumes that NHRIs have great role to make
business activities friendlier to the human rights. NHRIs of many countries have taken this
issue seriously. Constitutionally the National Human Rights Commission of Nepal also has
a power to monitor, recommend and order to compensate in the issues of business-related
human rights abuses, and therefore, it is expected to expedite its activities in the area of
nexus between business and human rights.
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