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The Slow Train to Transitional Justice:
Nepalese Context

-Ghanashyam Khadka

Abstract
A complete 4 years have passed since the formation of the TJ mechanism in Nepal but, the
Truth and Reconciliation (TRC) and the Commission on Investigation of Enforced Disappeared
Persons (CIEDP) have failed to make the desired impact. The government of Nepal has amended
the TRC Act for the second time extending the term of the commissions for 2 more years with the
promise of reconstructing them.

This research paper examines the strengths and the weakness of transitional justice process to
address the demand of victims by analyzing empirical data collected through semi structured
in depth interviews with stake holders such as victims, truth commissioners, lawyers, human
rights activists and media persons. The result shows that the mechanism of transitional justice
is frustratingly to slow to deliver justice to the victims. In order to accelerate the effect of the TJ
mechanism this paper offer several recommends to the many stakeholders of the TJ such as the
Government of Nepal, victims, civil society and international community.

Introduction

1.1 People's War in Nepal

In 1996, the leader of the then Communist Party of Nepal (CPN Maoists)! Dr Baburam
Bhattarai submitted a 40-points demands® of political and social reformation to the
Government of Nepal.> The demands included inclusive polity, re-negotiating Nepal’s
relationship with India and holding an election of Constitutional Assembly (CA) to
draft a new constitution and to establish a federal republic state.* Due to an indifference
response to their demands by the Government, the Maoists launched “People’s War”-

an armed insurgency" against the state. In its early days, the People’s War was mainly

1 Hereafter, “Maoists”

2 Please refere to Appendix 1.

3 Sher Bahadur Deuba was the prime minister of Nepal when the conflict began. Ironically, he came in the power fourth time
after the promulgation of the Constitution 2015, with the support of Maoists.

4 Mahendra Lawoti, "Evolution and growth of the Maoist insurgency in Nepal." (2010)The Maoist insurgency in Nepal:
Revolution in the twenty-first century 20: 1. P. 7
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concentrated in the mid and far western districts of Nepal. Initially, the armed struggle
of the Maoists was perceived as a minor break of rule and order as they lacked suitable
weapons, big network and large number of militias.” Within a few years, the armed
struggle engulfed the tiny Himalayan state which lies in the south Asia between India
and China.® By the year 2002, the conflict spread to the point where the Government of
Nepal lost its control over the security and administration in most part of the country
except the two mountainous districts namely Manang and Mustang as shown in Figure
1.1. During the conflict, over 9,000 incidents of human rights violations were recorded
in Nepal, which resulted in the deaths of at least 13,000 people, enforced disappearances
of over 1,300 and tortures, abductions and rapes of many individuals.’

Figure 1.1: Map showing intensity of the Maoists conflict in Nepal (2003-2004)
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Source: South Asia Terrorism Portal (2017)*

However, the exact number of fatalities is yet to be known as several incidents, which

took place in some of the most remote areas of Nepal went unreported.” Furthermore,

5 International Crisis Group. Nepal's Maoists: Their Aims, Structure and Strategy. (2005) Asia

Report no. 104, P. 1

6 OHCHR, "The Nepal Conflict Report" (2012) P. 14. available at: http://www.ohchr.org/EN/Countries/AsiaRegion/Pages/
NepalConflictReport.aspx (Accessed: 18 June 2017)

7 OHCHR, "The Nepal Conflict Report" (2012) P. 14. available at: http://www.ohchr.org/EN/Countries/AsiaRegion/Pages/
NepalConflictReport.aspx (Accessed: 18 June 2017)

8 Conflict Map of Nepal, "South Asia Terrorism Portal" 2017, Available at: http://www.satp.org/satporgtp/countries/nepal/
database/conflictmap.htm. (accessed: 15 Aug. 2017)

9 Emma Sidebotham, Joanne Moffatt, and Kevin Jones. "Sexual violence in conflict: a global epidemic." The Obstetrician &
Gynaecologist 18, no. 4 (2016): 247-250.
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the total number of killings varies in the records of different institutions depending on
their system of reporting. For example, United Nations Human Rights Office of the
High Commissioner (OHCHR) reported over 13,000 fatalities in its Nepal Conflict
Report, 2012." The Institute of Conflict Management (ICM) indicated a total of 14, 264
fatalities between 1996 and 2006 as shown in Table 1.1."" Whilst on 29 March 2011, the
Government of Nepal released new data indicating of total of 17, 256 fatalities, which
is by far the largest casualties reported till the date during the Maoists conflict.”’> The
conflict affected almost every citizen of Nepal directly or indirectly, for which the decade
(1996-2006) is also known as one of the most brutal and bloodiest periods in the modern
history of the country. Before the outbreak of the insurgency, Nepal was declared as the
“Zone of Peace” (ZoP) by King Birendra in the year 1975, which was supported and

recognised by more than 130 countries.”’

Figure 1.2: Total recorded fatalities in Nepal’s armed conflict (1996-2006)

16000
14264
14000
12000
10000
8000
5000 4896

4000
2105 2451 1848

1258
2000 175 1051 . . . 480
, W Y m =
1996-1999 2000 2001 2002 2003 2004 2005 2006 Total

Voo
earT

Source: Institute of Conflicts Management (2011)

As the Maoists gained more influence particularly in rural areas, they began to establish

a parallel government, which they called Jana Sarkar, (the "people's government"),'*

10 ibid

11 Archana Sharma, "Maoist Conflict: Social Impact on Nepal." (2016). Sodh Vaichariki, 5:4: P. 26 Available at: http://
shodhvaichariki.com/wp-content/uploads/2017/06/ Archana-Sharma.pdf. (accessed: 6 August 2017)

12 Nepal Monitor, "Recording Nepal Conflict: Victims in Number" (2011), available at: http://www.nepalmonitor.
com/2011/07/recording_nepal conf.html (Accessed: 7 August 2017)

13 Uma Kant Sharma, “The Peace Zone Concept and its Utility in Nepalese Foreign Policy" (2004) Nepal Journal of
Political Science, Vol. 7, p 44.

14 Kiyoko Ogura,. "Maoist People’s Governments, 2001-05: The Power in Wartime’." (2008), Local democracy in South
Asia: Microprocesses of democratization in Nepal and its neighbours: 175-231. P. 175
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"15 replacing the "old state".'® In addition,

in an attempt to establish their "people's state
the Maoists also formed their own courts, the "people's court" which began hearing
local cases such as land disputes, financial transactions, family feuds and alcohol-related
cases.!” This resulted in Maoists creating a parallel state within the state with its own
army, a government and courts. The existence of the two parallel states created political
frictions between the Government of Nepal and the Maoists rebels, which led to terror
and violence in Nepal. This eventually provided a political momentum to dethrone a 240

years old monarchy from Nepal.'®

1.2 Historical Background of the Conflict

Nepal is a country which has highly stratified society.!” The origin of the modern Nepal
can be traced back to 1769, when the founder of the modern Kingdom of Nepal, King
Prithvi Narayan Shah of Gorkha began the process of unification by waging war against
small principalities and ultimately annexing them into his Gorkha Kingdom which
subsequently became the state of modern Nepal.?’ After the unification, the Shah dynasty
of Gorkha established an absolute monarchy and ruled Nepal until the rise of feudal
oligarchy called the Ranas in 1846.%' The Shah Dynasty suppressed tribal rulers, ethnic
minorities and levied heavy taxes and lived with all the luxuries. This has resulted in

resentments among ethnically marginalised communities in Nepal.

Jung Bahadur Rana, the founder of the Rana dictatorship, curtailed all the power of
Shah Kings and transferred it to the system of hereditary autocracy called the Rana
Regime, which lasted for 104 years until 1951.22 During the Rana autocracy, Nepal
was a closed country and had little or no exposure to the outside world. Whilst, a few
elite Ranas and their kinsmen enjoyed hegemony over the resources of the country, the

general population lived below the absolute poverty line. During the Rana Regime, life

15 Maoists used to call Jana Satta, nearest translation of which in English is people's state.

16 The term Maoists used to the multiparty democratic regime under the ceremonial monarchy was purano satta which
nearly means the "Old State".

17 Kiyoko Ogura, "Maoist People’s Governments, 2001-05: The Power in Wartime’." Local democracy in South Asia:
Microprocesses of democratization in Nepal and its neighbours (2008): 175-231. P. 181

18 Mara Malagodi, "The end of a national monarchy: Nepal's recent constitutional transition from Hindu kingdom to secular federal republic." (2011) Studies in
Ethnicity and Nationalism 11, no. 2: 234-251. P. 236

19 David N. Gellner, "Caste, ethnicity and inequality in Nepal." Economic and Political Weekly (2007): 1823-1828.

20 Ludwig F. Stiller, The rise of the house of Gorkha. (1973). Human Resources Development Research Center.

21 John Whelpton,. Kings, soldiers, and priests: Nepalese politics and the rise of Jang Bahadur Rana, 1830-1857. (1991)
South Asia Books.

22 Adrian Sever, Nepal under the Ranas. (1993) South Asia Books.
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expectancy was 40 years, literacy rate was 3 percent, only 3 miles of road existed in the
capital and there was no supply of electricity.”> Whilst cars were carried by porters from

India to be used by the rulers in the capital!*

Though the Ranas had suppressed all the signs of political activities, Nepalese people
united against the tyranny of the Rana regime and formed political parties such as Nepali
Congress (centre-right) and Communist Party of Nepal (far- left).>* Both parties launched

a joint pro-democracy movement which ended rule of the Ranas in 1951.

After the end of the Rana regime, the king held a general election in 1959, which
resulted in the formation of the first elected democratic government in Nepalese history.
However, the elected government could not last long as the then king Mahendra took all
the power in his hands by carrying out a coup in December 1960 banning all the political
parties just as the Rana did.?® King Mahendra started the party-less "Panchayat" system,
which lasted for more than three decades until it was overthrown in 1991 by people's

popular democratic uprising as shown in Figure 1.3.%

Figure 1.3: People's movement 1990 in Kathmandu

I 4 N

Source: from the History of Nepal, Shreeya Kasa.

Similar to the Rana's rule, the Panchayat system governed Nepal through an autocratic

23 Mahesh Chandra Regmi, 4 study in Nepali economic history, 1768-1846. Vol. 14. Maiijusri Publishing House, 1971.
24 ibid

25 ibid

26 Leo E. Rose. "Nepal's Experiment with" traditional Democracy"." Pacific Affairs 36, no. 1 (1963): 16-31.

27 Rishikesh Shah, Modern Nepal: a political history, 1769-1955. (2003), Manohar Publishers.
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regime with fewer civil and political rights granted to the citizens. And, the country was
almost closed to the outside world especially to the west, although some relationship
continued to remain with two of Nepal’s neighbors namely India and China particularly

for trade and defence.?®

As Nepal ushered into a new era of multiparty democracy, people had much hope and
aspirations for a good governance, inclusive polity and wide-ranging socio-economic
development. However, those aspirations failed to be realised as the system was unable
to address many fundamental problems of Nepalese society such as poverty, corruption,
inequality and many forms of caste-based discriminations. Albeit Nepal made some
progress in economic development, those were mainly concentrated in urban areas and
a widespread of abject poverty continued to remain in the country especially in rural
areas.” Citing these inequalities, some scholars such as Nickson et al. warned that the
possibility of armed conflict was increasing in Nepal.*® Just as speculated, a fraction of
Communist Party of Nepal decided to launch an armed insurgency against the state in
1996 that lasted for a decade until 2006.*!

1.3 The Comprehensive Peace Accord (CPA)

Whilst the conflict was spreading throughout the country, Nepal witnessed a tragic
historical incident on 1 June 2001 which is dubbed as the royal massacre where
many members of the royal family including the king, queen and prince were brutally
murdered.* Following the incident, the brother of the deceased king, Prince Gyanendra
(later, the king Gyanendra) ascended the throne. Just as his father Mahendra did, King
Gyanendra also carried out a royal coup on 1 February 2005.** The newly restored royal

28 Martin Hoftun, William Raeper and John Whelpton, People. Politics and Ideology: Democracy and Social Change in
Nepal (Kathmandu, Mandala Book Point, 1999).

29 Nepal South Asia Centre, Nepal Human Development Report 1998 (Nepal South Asia Centre, Kathmandu, 1998).

30 R. Andrew Nickson, "Democratisation and the growth of communism in Nepal: A Peruvian scenario in the making?."
(1992) Journal of Commonwealth & Comparative Politics 30, no. 3: 358-386., and Stephen L. Mikesell, “The Paradoxical
Support of Nepal’s Left for Comrade Gonzalo”, in Deepak Thapa ed., Understanding the Maoist Movement of Nepal
(Kathmandu, Martin Chautari, 2003).

31 Arjun Karki and David Seddon, “The People’s War in Historical Context”, in: Arjun Karki and David Seddon, eds., The
People's War in Nepal, Left Perspectives (Delhi, Adroit Publishers, 2003), pp.12-18; Deepak Thapa and Bandita Sijapati, 4
Kingdom Under Siege: Nepal's Maoist Insurgency, 1996 to 2003 (Kathmandu, The Print House, 2003).

32 Jonathan Gregson. Massacre at the Palace: The Doomed Royal Dynasty of Nepal. (2002) Miramax Books.

33 Thomas Bell, "King of Nepal carries out "bloodless" coup" 2 February 2005. The Telegraph. Available at: http:/www.
telegraph.co.uk/news/worldnews/asia/nepal/1482616/King-of-Nepal-carries-out-a-bloodless-coup.html (Accessed: 7 August
2017)

nNational Human Rights Commission, Nepal
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regime banned political parties, and imprisoned their leaders.** However, the royal coup
provided an impetus for the Maoists and the seven main political parties to join forces
for a popular uprising which successfully resulted in the signing of the Comprehensive
Peace Accord between them on 21 November 2006 *° formally ending the armed conflict
in Nepal.*® The agreement had envisioned to restore peace in the country by restructuring
the state to resolve the underlying causes of the conflict.?” It also promised the victims of
the armed conflict to provide justice within two years from the date of the promulgation
of the Interim Constitution in 2007.3® The Constitution later on, included the provision to
form the Truth and Reconciliation Commission (TRC) and Commission on Investigation
of Enforced Disappeared Persons (CIEDP).* A detailed description of the constitutional
framework and the establishment of the both commissions of transitional justice is

discussed later in Chapter Four.

1.4 Dynamics of Transitional Justice in Nepal

As with many conflicts around the world, a number of parties were involved in the
conflict of Nepal as well, which encompassed the Maoists (revolutionary force), the
ruling class (political parties and the monarch) and security forces (law enforcement
agencies such as national army, national police and Army Police Force). Each of the
parties involved in the conflict are represented by various triangles in the dynamic model
of Nepalese conflict presented in Figure 1.4 The triangle EBG represents the Maoists,
whilst the other two triangles namely the AEF and the GFC represent the security forces
and the ruling parties respectively.** As mentioned above, the Maoists waged a brutal
revolutionary war against the state, which involved attacks on the security forces,
confiscation of private property belonging to the wealthy landlords, and assaults on

the local political parties. In the centre of the conflict remained the innocent civilians

34 ibid

35 Einsiedel von, Sebastian, David M. Malone, and Suman Pradhan, eds. Nepal in transition: from people's war to fragile
peace. Cambridge University Press, 2012. P. 156

36 The Government of Nepal, "Compherensive Peace Agreement", 22 November 2006, Available at: http://peacemaker.
un.org/sites/peacemaker.un.org/files/NP_061122_ Comprehensive%20Peace%20Agreement%20between%20the%20
Government%20and%20the%20CPN%20%28Maoist%29.pdf. (Accessed: 7 August 2017)

37 Nepal, Comprehensive Peace Accord, 21 December 2006. Available at: http://www.un.org.np/node/10498 (Accessed: 7
August, 2017

38 ibid

39 Interim Constitution of Nepal, 2007

40 It is worth mentioning that in addition to the army and the police, the state formed a special security wing called the armed
police force to curb down the Maoist movement.

National Human Rights Commission, Nepal
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(represented by the yellow triangle EFG in Figurel.4) who became the victims of the
crimes perpetrated by the parties involved in the conflict namely the Maoists and the
security forces. Justice, the core objective of the TRC, is represented by the middle circle

in Figure 1.4

Figure 1.4: Dimensions of transitional justice mechanism in Nepal

A

Security forces

Maoists

Political parties

B C

G
The friction between these three parties developed conflict as the Maoists were fighting
against the state to bring communism and the political parties were representing the
Westminster model of parliamentary system. The security forces were following the
command of the state run by those parties to protect the regime. In a bid to weaken each
other, many violent incidents of murder, torture, abduction and rape were committed as

shown later in Figure 3.2 in the Chapter Three.

The need of empirical study

The TRC and the CIEDP formed 5 years ago under the principles of International
Human Rights Laws (IHRLs) and International Humanitarian Laws (IHLs) are supposed
to investigate into the cases of grave violence of human rights. However, both of the
commissions have not been able to investigate even a single case till date.*' More than

73,000 complaints of human rights violations have been officially registered at the

41 International Commission of Jurist, "Nepal’s Transitional Justice Process: Challenges and Future Strategy" August 2017.
P. 7 Available at: https://www.icj.org/wp-content/uploads/2017/08/Nepal-TJus-Process-Advocacy-2017-ENG.pdf. (Accessed:
8 August 2017)

nNational Human Rights Commission, Nepal
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Commissions until now, which has not been investigated.** This means the long-awaited

transitional justice process is not effective.®

Evidence from conflicts around the world demonstrate that failure of the transitional
justice process further agonises victims and possibilities of future conflict remains real.*
Justice cannot be fully realised without the initiation and successful prosecution of the
perpetrators, which explicitly depends on the discovery of the truth that creates individual
accountability for the crimes committed during the conflict. In order to achieve these, a
full investigation needs to be carried out, which is yet to start. In order to fully address
this issue, this research uses a qualitative approach to explore the complexity of the

transitional justice mechanism in Nepal.

It is hoped that the findings of this research will not only identify the underlying causes
of the failure of the transitional justice mechanism in Nepal, but also make some policy

recommendations for preventing its collapse and minimise potential future conflict.

2. The Justice

The notion of justice and its various aspects have become a topic of discussion amongst
academics, policy makers and legal professionals alike for a long time and this issue has
become particularly conspicuous since the last half of a century or so.*> Highlighting the
importance of justice, John Rawls? contends that "...Justice is the first virtue of social

institutions, as truth is of systems of thought..."

A diverse range of views exist in the ways in which justice is conceptualised, interpreted
and applied, which are briefly reviewed as a part of this research. Socrates concurs about

justice with Plato in his seminal book Republic.

Ever since Plato theorised the idea of justice, it has become a recurrent theme within
philosophy and social thinking.*” Socrates used to describe justice as righteousness,*

whereas his disciple Plato perceived justice as the means of attaining happiness.*’

42 International Commission of Jurist, "Nepal's transitional justice process: Challenges and future strategies", August 2017.
43 ibid

44 Jon Elster, Closing the books: Transitional justice in historical perspective. Cambridge University Press, 2004.

45 Alexander Laban Hinton, Transitional Justice: Global Mechanisms and Local Realities after Genocide and Mass
Violence (2011), New Jersey: Rutgers University Press. P. 4

46 John Rawls, A theory of justice. (2009) Harvard university press. p. 3

47 Robert C. Solomon & Mark C. Murphy. "What is justice?: classic and contemporary readings." (1999). p. 3

48 ibid. p. 21

49 Hans Kelsen, What is Justice?: Justice, Law, and Politics in the Mirror of Science: Collected Essays. (2000)The Lawbook

National Human Rights Commission, Nepal “
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Aspects of justice such as its conceptualisation, and delivery mechanisms may differ
from person to person and society to society with individual and cultural values playing
a significant role in the process of its evolution.’® To an ordinary person, 'justice' often
means punishment to the perpetrators whilst for an accused one it means a fair hearing.”!
Furthermore, to a lawyer or a judge, justice means the application of the rule of law

whereas to a philosopher, it may be about morality and fairness.*

As such, there are a multitude of discourses including liberal, socialist, liberal democratic,
communitarian, feminist and postmodern, which have been proposed and developed in
different times in the pursuit of social justice.”> Whatever may be conceptualisation of
justice, the welfare of the victims and the pursuit of justice for them remains at the heart

of the justice in general and transitional justice in particular as shown in the Figure 2.1.

For the proponents of liberal values, justice ultimately refers to the full realisation of
liberty whilst the socialists consider equality as the ultimate realisation of justice.** The
liberal democratic ideology combines both liberty and equality in its conceptualisation
of justice whereas communitarians view justice as the equality between equal entities

and equality between crime and punishment as well.>

With a similar token, feminist discourse interprets justice as the equality between male
and female while postmodernism discards all the set beliefs and theories as a hindrance

to justice.’® Like John Rawls, many scholars believe that justice is fairness in society.*’

Exchange, Ltd., p. 2

50 Marilyn Warren, "What is Justice?" 20 August 2014, Newman Lecture, Mannix College. p 2. Available at: http://www.
austlii.edu.au/au/journals/VicJSchol/2014/12.pdf. (Accessed: 4 July 2017)

51 ibid

52 ibid

53 James p. Sterba, Justice: Alternative Political Perspectives, 3r Edi, (1999). Wadsworth Publishing Company. P. 2-21
54 ibid

55 ibid

56 ibid

57 John Rawls, "Justice as fairness: political not metaphysical." (1985). Philosophy & Public Affairs: 223-251. p 223

nNational Human Rights Commission, Nepal
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Figure 2.1: The relationship between victims, justice and transitional justice

Justice

Transitional justice
aration

Victims

Source: Author’s conceptualisation

2.1 The transitional Justice

The foundation of transitional justice can be traced back to the atrocities of the First
World War where the wrongdoers of the defeated countries were held accountable and
tried, which is known in history as “Nuremberg Trials”.>® The etymological meaning of
the phrase “transitional justice” suggests it to be justice in transition. To this end, the
need for transitional justice is advocated to achieve three primary objectives including
facing the past, discovering the full truth and come out of the past trauma as the German
psychiatrists and philosopher Karl Jasper argues: %

“...0ur only chance for salvation lies in total frankness and honesty... this

path alone may save our soul from the life of a pariah...”

Against the backdrop of the Nuremberg Trial,* Jasper urged the necessity of transitional
justice to be fully implemented even against his own fellow citizens in terms of
confronting past crimes and providing justice to the victims. After the end of the Second
World War, Karl Jasper further emphasised a particular method to deal with collective

suffering, violation of human rights and brutality of history, which formed the basis for

58 Ruti G. Teitel, "Transitional justice genealogy." (2003). Harv. Hum. Rts. J. 16: 69. P. 71

59 Pierre Hazan, Judging War, Judging History: Behind Truth and Reconciliation (2010). Stanford: Stanford University
Press, P. 19.

60 Anna Macdonald, supra note
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the development of the theory of transitional justice.®!

The post-Cold War era witnessed a series of often protracted civil wars and intense
revolutions seeking to overthrow dictatorial regimes and replace them with democracies.
The process of democratisation and overthrowing of autocratic regimes went through
many brutalities around the world, particularly in Latin America and eastern Europe
where many crimes were committed, investigation of which led to the second wave of
the transitional justice.®* The third phase of transitional justice emerged by the beginning
of 21% century which is associated with "contemporary condition of persistence conflict”

both within and between countries and communities in many parts of the world.*

As the concept of transitional justice gradually developed, it has evolved as a mechanism
that includes various aspects such as finding the truth, persecution of the perpetrators,
reparation to the victims and reconciliation between victims and the perpetrators.* Since
the early 1990, a huge effort from the international community to promote transitional
justice has accounted for a significant global investment which has reached over a billion
dollar.®> One of the outcomes of the investments which resulted in the United Nations
adopting a set of "common basis in international norms and standards" in 2004 to make

transitional justice mechanism more successful across the globe.®

Though transitional justice mechanism is still in developing stage, it mainly came into
prominence during late 1980s and the early 1990s as a response to a growing political
changes in many countries of Latin America and Eastern Europe.®” This approach came
into practice as an attempt to confront past crimes committed by former regimes without

harming newly established democracy in such post-conflict countries.®® It is argued that

61Anna Macdonald, "From the ground up: what does the evidence tell us about local experiences of transitional justice."
(2015). Transitional Justice Review 1, no. 3. p. 3

62 ibid

63 ibid

64 Alexander Laban Hinton, Transitional Justice: Global Mechanisms and Local Realities after Genocide and Mass Violence
(2011), New Jersey: Rutgers University Press, , 4.
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transitional justice, security and development are interlinked.®

To prevent the reoccurrence of violence in the future, the transitional justice mechanism
ensures not only individual responsibility of war crimes and human rights violation, but
also offers an opportunity for institutional reforms in terms of bringing out the truth,
reconciliation, and reparation to the victims.”” However, a growing body of evidence
suggests that prosecuting perpetrators has been extremely difficult.”! For example,
despite many recommendations by the TRC, only a few of the perpetrators of the
atrocities could be prosecuted in South Africa and many accused perpetrators enjoyed
impunity in Timor-Leste.”” The review of the literature demonstrate increasing calls for
the implementation of the principles of transitional justice to be applied in post-conflict

countries to deal with the past atrocities.”
2.2 Truth and Reconciliation Commissions (TRC)

The TRC is one of the major components of transitional justice. Finding truth of
the past and providing environment for the conflicting parties to formally accept the
atrocities committed in the past by them constitutes some of the responsibilities of
truth commissions’ which directly feed into various aspects of the transitional justice
mechanism such as creating individual accountability for the violation of human
rights, reparation to the victims and institutional reforms. Furthermore, promotion of
reconciliation in the society to prevent potential violence is another major task of the
truth commissions. Generally, such commissions are proposed and founded by the states
and are supposed to be politically neutral. As such, they are temporary bodies, which
are explicitly focused in investigating past incidents of human rights violation within a
specific period. These commissions come to the end of their tenure after they publish
their report with recommendations to the state.”

As mentioned in the introduction chapter, this section of the paper reviews some
examples of the transitional justice mechanisms from around the world. The National

Commission on the Disappeared in Argentina, which was set up in 1983 was the first
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widely known truth commission in the world.” Following Argentinean example, the
National Commission on Truth and Reconciliation was established in Chile in 1990 and
the Commission on the Truth in El Salvador was set up in 1992.77 Recorded evidence
suggest that around 60 truth commissions have been formed globally till the date.”® Of
the many truth commissions formed around the world, only a few such as those in South
Africa (1995-2002), Guatemala (1997-1999), Peru (2001-2003), Timor-Leste (2002-
2005) and in Morocco (2004-2006) are considered successful as they come with full-
fledged report prepared on the basis of the findings of intensive investigation of the past
crimes.”” Based on the recommendations of these commissions, individual accountability
on past abuses were established through the successful prosecutions of some prominent
leaders found guilty of the abuse of human rights. Additionally, reconciliation in society
was promoted by bringing the full truth of the atrocities.*® And, victims were assisted
with reparation. Whilst many other many commissions failed to carry out investigations
and publish reports owing to various reasons such as access to limited resources, state

interference and lack of expertise within the commissions amongst other.*!

2.3 Reconciliation

Reconciliation is another major aspect of the transitional justice process to reduce the
risks of potential future violence by "breaking the cycle of revenge and hatred between
former enemies and seeking reconciliation between two or more opposite groups in the
society to promote peace”.®? A number of policy measure such as reforms in army, police,
state administration and judiciary are reported to address the issues of reconciliation.®
In fact, most of the commissions have recommended of institutional reforms such as
the ones mentioned above as the part of reconciliation process.** As it gives strength
to the stability of democratic regime, reconciliation has drawn major attention in the

expanding field of transitional justice.*
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Truth commissions of South Africa is considered as one of the successful models of
transitional justice mechanism in the world in terms of fostering reconciliation in
post-conflict society. In addition to successfully leading transition of South Africa
from apartheid regime to democracy, Nelson Mandela was very much interested with
reconciliation because he was of the opinion that it was the only way to heal and prosper
as a nation.* To this effect, the Government of South Africa implemented “The Promotion
of National Unity Act 1995" with an explicit aim of formally initiating reconciliation in
the country. Similarly, Guatemala, Nicaragua and Namibia also enacted laws to foster
reconciliation.’” Many other countries such as Peru, El Salvador, Sierra Leone, Fiji,
Canada, Australia, and so on have also emphasised the need of reconciliation to bring

the conflict to a full closure.

As the context of conflict and transitional justice varies from country to country so does
the meaning of reconciliation as well. Reconciliation in South Africa, for an example, is
"forgiving where forgiveness is necessary - but not forgetting." % In Fiji reconciliation
is all about "promoting racial harmony and social cohesion through social, cultural,
educational and other activities at all levels within the indigenous Fijian community and
between various racial groups”.® In Angola, it means “living together peacefully within

the communities even after conflicts”.”

Transitional justice process may have to go through reconciliation in two levels namely;
national and individual.”’ National reconciliation is considered to be an absolutely
necessary for the long-term stability, peace and prosperity of a country recovering from
conflicts. To this end, the commissions mainly focus on the promotion of national and
political reconciliation during the period of political transition. National reconciliations
are likely to be achieved through truth commissions as they are mainly based on the

principles of co-existence of different ideologies within the countries. There is a growing

Idea, 2003.
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body of literature which suggest that political reconciliation can be achieved relatively
easily, achieving reconciliation at individual level is not only complex but also really
difficult to achieve mainly because of the fact that individual experiences of the pain
and suffering during the conflict.”? Furthermore, forgiving, healing and reconciling in

individual level is very subjective and it varies from person to person.

In South Africa, the reconciliation was promoted through public hearing of the past
truth between perpetrators and victims with the huge banner in the stage behind the
commissioners that read, "Truth: the Road to Reconciliation. The victims could
forgive the perpetrators after hearing full truth about the past crimes.”® Though it is
still debatable whether the commission of South Africa achieve reconciliation fully, it
apparently created the common consensus that apartheid was wrong and there was a
systematic abuse against majority Black population by the minority White Africans.’*
Acceptance of this fact from the people of apartheid regime promoted the environment

of reconciliation in a gradual way.”

Reconciliation in the Chilean society is a quite different from the reconciliation of South
Africa. After the end of dictatorship under General Augusto Pinochet, reconciliation
between the supporter and the protesters of the regime was achieved but they still held
their views and did not let it come between them.’® In Timor-Leste, reconciliation between
perpetrators and victims was facilitated by commissions where many accused of past
crimes were assisted to reintegrate back in society.”” But the idea of reconciliation was
opposed in Argentina and the commission formed in Sri Lanka recommended justice in

court instead of reconciliation.”®
2.4 The Trials

Trial is the only alternative for the perpetrators of heinous crimes to whom forgiveness
or amnesty cannot be given. In other word, prosecution of the human rights abusers is

essential where reconciliation is not possible. Many people have viewed prosecution
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as the ultimate objective of the transitional justice mechanisms. Addressing a long
prevailing impunity through prosecution also helps prevent the recurrence of violence
in the future. It is a form of retributive justice which involves three dimensions viz,
"the victims, the offenders and the community in a search for solutions, which promote
repair, reconciliation and reassurance."”” For transitional justice mechanism to be fully
successful, creation of individual accountability for the violations of human rights, trial
and prosecution remain critical.!”” Furthermore, the Rome Statute of the International
Criminal Court forbids amnesty in the crimes against humanity such as murder, rape,
enforced disappearance, torture and other inhuman act of similar characters.!” Therefore
retributive justice through the court is one of the most prominent demands in transitional
societies.!”” However, prosecution is one of the most difficult parts of the transitional
justice process as the dictators of former regimes leave a limited scope to bring criminal
case against them.'®

As such the international cases of trails in the transitional justice process gives a mixed
picture as evidenced by many examples from around the conflict affected countries in the
world. Moreover, on some occasions transition comes with political compromise which
includes immunity from prosecution to the authorities of past who orchestrated violence
and committed crimes during the conflict period.'™ This makes justice more difficult to
achieve. That is why only a few are prosecuted and even the obvious abusers are not
convicted.'” Corruptions in Judiciary, incompetent and politically motivated judges and

lack of resources contribute to uncertainty of successful prosecution.!%

In South Africa, the TRC was empowered to grant amnesty even to those who were

implicated in serious violation of human rights such as rape and murder.'”” The
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commission collected testimony from more than 21,000 victims and witnesses, and
received 7,116 applications of which 2,500 were granted amnesty as they fully accepted
their involvement and proved that the crimes were politically motivated.'”® The power of
Commission's constitutionality to grant amnesty was challenged by victims in the South
African Constitutional Court but the Court decided in favour of the Commission.'”
Only a few perpetrators including former president P.W. Botha were prosecuted in
South Africa.'"” Rate of prosecution was even lower in the transitional history of other
countries. Out of 626 massacres documented by commission, only 3 were prosecuted
in Guatemala''!, former president Alberto Fujimori was sentenced to 25 years, but
majority of perpetrators got acquittals in Peru.'> The evidence suggests that no one
was prosecuted in Timor-Leste where 102,800 Timorese were killed as a result of the
Indonesian occupation for 24 years.!"* Similarly, most of the recommendations of the

commission were not implemented and not a single perpetrator was tried in Morocco.'*

Some cases of transitional justice are relatively successful in higher number of trials and
convictions. For example, in Argentina, neither amnesty nor reconciliation was accepted
where at least 1,400 alleged perpetrators were tried and 68 had been convicted by the
end of 2009.'5

2.5 Reparation to the Victims

As transitional justice is victim-centric, reparation is one of the major tasks of truth
commissions. Therefore, most of the commissions recommend reparations. As per the
recommendation of the National Commission on Truth and Reconciliation (1990-91)
the government of Chile in 1997 started sending monthly cheques to 4,886 victims.!''¢
The amount of lifetime pension was dependent on the number of family members of the

victims. If there was only single person in victim’s family, the victim would get $345.
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And, the surviving spouse, children, parents and parents of victims would get up to
$482 per month, which was divided between them.""” Total reparation costs amounted
to about $16 million annually for the Government of Chile.'"® Furthermore, victims'
children were provided free education up to the age of 35 in addition to providing money
to the victims. The case of reparation in Chile is often cited as one of the successful

examples in the world.

Unlike monthly pension in Chile, Argentina gave a lump sum of $220,000 to each
conflict victim as reparation.'"” In Morocco, over 9,000 victims received a total $85
million as reparation and they were provided psychological and medical support too.'*
Rather than giving to individual reparation, 1,400 out of 5,000 affected communities
were chosen for infrastructural development in Peru which covered up to $33,000 in
each community group.'?' In response to this piecemeal approach to reparation, many
dissatisfied victims brought cases in Inter-American Court where each applicant was
awarded up to $200, 000. This amount would be more than the annual budget of Peru
if all the 69, 000 "direct victims" received the reparation amount.'” In Sierra Leone,
after the failure of the government to provide reparation, UN mobilized $3 million from
its peace building fund and gave $100 each to 22,000 victims out of 30,000 victims
officially identified.'*

In South Africa, the TRC recommended $21,000 to each of 25, 000 victims. But, after
several years of the recommendation, the government gave only a single payment of $3,
000 each.'” The recommendations of the TRC for reparation to the victims have been
completely ignored in many countries. For example, in Haiti, the TRC recommended
to create a separate body to collect funds from the UN member states, government and

individual donation for the reparation to the victims.'?* But, neither the Haitian government
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paid any particular attention to make institutional arraignments any to collect fund nor
any UN member states donated money.'?® Similar, incidents were reported in El Salvador

as well where the government completely ignored the recommendations of the TRC.

An extensive review of the literature above presented transitional justice in a linear way
as if its three components namely truth, prosecution, and reparation and reconciliations
automatically follow a sequential order. Whilst some studies indicate complexities in the
process of delivery of the transitional justice, they do not always explicitly spell out the
nature of those complexities. In particular, complexities associated with prosecutions of
the perpetrators during the transitional justice process have not been explored critically.
Using a case study of transitional justice mechanism of Nepal, this paper attempts to
identify some of the factors particularly those related to the prosecution and justice to
the victims.

3 Methodology

3.1 Rationale of the Research Methodology

The overarching objective of this research is to investigate the complexities associated
with the delivery of transitional justice in general and prosecution in particular in the
post-conflict Nepal. In doing so, this research considers two questions in particular,

which are listed below:

1. Is the transitional justice mechanism too slow to make the desired impact in
Nepal?

2. What can be done to correct the underlying weakness of the process?

The mechanism of the transitional justice is new to Nepal, which is still in the evolving
process. As such, there is a dearth of research investigating the process and the progress of the
Nepalese transitional justice mechanism in Nepal. Experience from around the world shows
that the delivery of justice is a complex and lengthy process in the transitional period in
post-conflict countries. This is mainly because different aspects such as truth, reconciliation,
reparation and prosecution are neither linear nor sequential in order. The literature reviewed
in the previous chapter provided a theoretical framework for the operationalisation of the

concept of transitional justice in general and its relevance in Nepal in particular.
126 Priscilla B. Hayner, supra note at 177
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The overarching aim of this research is to investigate current situation and contextual data
on the delivery of transitional justice in post-conflict Nepal, for which it was necessary
to understand the ways in which various parties in the conflict are involved. In order to
fully understand this, investigation of historical vis-a-vis current institutional context
within which those parties interacted with each other in terms of their understanding
of the conflict, and perceptions of the transitional justice, the meanings and association
they attach with it remained critical.'”’ Since empirical data offers an important way to
get answers to these questions, this research used a qualitative case study methodology
involving key informants, which were selected using purposive sampling procedures. For
this purpose, primary data were generated to understand the complexities of transitional
justice process in Nepal. Altogether 16 key informant interviews were conducted with
participants from a range of sectors such as the media, human rights lawyers, human

rights activities, victims and chairmen of the commissions.

3.2 Case Studies

An in-depth study was needed as this research aims to answer 'whys' and 'hows' of the
transitional justice and its negligible impact in the life of the people who were being
significantly affected by the conflict in Nepal. For this, case study was considered the best
way to go through as it helps to understand the multiple dynamics of a single setting.'?®
The case study strategies have proved to be very helpful in this research to collect data
in accordance with the objectives of dissertation, which were largely set by the research

questions, which this paper aimed to investigate.

The objectives of the research and the questions associated with it require an exploration
of the link between the incidents of human rights violations during the conflict and the

ongoing process of transitional justice in Nepal.

The link and interactions between many variables such as evidence and opinions of the
victims, perpetrators, activists, lawyers, state authorities, judges, media and politicians
can be traced from the incidents that took place during the decade-long conflict in Nepal.

Even to trace the link, case study was very essential. Furthermore, the approach of the

127 Fielding, N. G., and Hilary Thomas. "Qualitative interviewing." (2008): 123-144.
128 Kathleen M. Eisenhardt, "Building theories from case study research." (1989)Academy of management review 14.4: 532-
550. P 534.
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case study is more “holistic rather than dealing with an isolated factor,”'** which helps to
untie complex knots and bolts of the transitional justice process. As "there is no standard

"13% interviews with key informants were conducted and

format in reporting case study
the qualitative data was generated and analysed.

3.3 Selection of Respondents

Respondents for key informant interviews were selected from five different categories
including the commissioners of the commissions, media, human rights lawyers, human
rights activists and the victims of the conflict, which are connected with the transitional

justice process of Nepal.
3.3.1 Victims

For the purpose of this study, those who have been identified as the victims by various
human rights organisation including the United Nations are defined as victims. Victims
remain at the core of the transitional justice process mainly because the entire process
revolves around them. In the absence of victims, there is no need of the transitional
justice mechanism. Violations of human rights constitute the existence of victims. And,

the existence of the victims requires justice to be delivered to them.

The published statistics demonstrate that More than 13,000 people have been killed and
around 13, 00 have been disappeared during a decade-long conflict in Nepal, although

many estimate that these figures are much higher."!

Furthermore, several hundreds of incidents of kidnappings, arbitrary detentions, rape
and torture are also recorded as shown in Figure 3.2 below. As this paper is focused
to find out the reason of failing process of transitional justice, it has been absolutely
necessary to know the concern of victims. That is why they have been selected as the

primary source of data generation.
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Figure 3.2: Total recorded incidents of alleged violation of human rights occurred
from 1996-2006.
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3.3.2 The Truth Commissioners

Currently, the entire process of the transitional justice is being handled through a
mechanism of two commissions namely the TRC and the CEDP, which were formed in
accordance with the provision of an act passed by the Parliament of Nepal.'* The TRC
has been given the mandate to investigate incidents of gross human rights violation such
as murder, rape, torture and so on that happened during the conflict in Nepal."** And, the
mandate of CIEDP is to investigate the cases of enforced disappearance.'** These two
commissions formed in 11 February 2015 for the term of two years with conditional
provision of extension of one year. By the time both of the commissions completed their
initial two years term, not a single case out of thousands had been investigated. As the
commissions had not completed their respective tasks within the initial timeframe, the

government of Nepal extended one year in 8 February 2017."** As the commissions

132 The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2014, Available at: http://www.Truth
and Reconcilation Commission.gov.np/document (Accessed: 17 June 17, 2017)
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failed to complete their task even in the fourth year of extension, the Government
extended the term of the both commissions my two years in 8 February 2019."%¢ As
the both commissions are responsible for completing transitional justice in Nepal, the
view of the commissioners was of vitally important to fully understand the dynamics
of the transitional justice in Nepal. Hence, they were also selected as the source of data

collection.

3.3.3 Human Rights Lawyers

Transitional justice is retrospective legal process of restoring rule of law through political
settlements, which paves the way to deal with the gross violation of human rights in the
past."*” Therefore, the concept of transitional justice requires the involvement of human
rights lawyers from the beginning to the end of the process. Furthermore, human rights
lawyers are the ones who tend to challenge impunity afforded by the state by bringing cases
in national and international courts through the means of strategic litigation.'*® During
and after the conflict many human rights lawyers have raised issues of impunity, filed
cases against the perpetrators, provided voice to the “voiceless victims” and pressurised
the Government of Nepal to form the mechanism of transitional justice. Moreover, even
after the formation of the TRC and the CIEDP the community of human rights lawyer
is actively engaged in monitoring the process of transitional justice. Considering this
factor, human rights lawyers were also selected as part of the respondents for interviews.
As the community of human rights lawyer is in close inspection of transitional justice of
Nepal from the beginning, the data which are extracted from the interviews with them

has helped pinpoint the weakness of the transitional justice mechanism.
3.3.4 The Media Persons

The role of media in the transitional justice process has been consider very significant
as it can make considerable impact both negatively and positively depending on the

context, journalists and professional efficiency of the media.'* Generally, the role of

Reconcilation Commission-ciedp-terms-extended-by-one-year.html. (Accessed: 17 June, 2017)
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the media has been proved very important to address impunity and hold the perpetrators
responsible.'® In this regard, media in Nepal has given large coverage about the serious
violation of human rights during the conflict and it has also been constantly raised issues
pertaining to the transitional justice.""! As the media is monitoring the process very
closely, it was deemed necessary for its inclusion it as respondents in this research.
There was presence of both national and international mainstream media including
CNN, BBC and Reuters for the coverage of the issues of conflict and the transitional
process in Nepal. A male and female respondents from two national media of Nepal were
interviewed as a part of the research process. The Male respondents represent a national
daily of Nepal Annapurna Post, which is a leading newspaper and female respondent
represents national news agency run by the state. In order to know the perspective of
both independent and the government-run media, their interviews have been very helpful
in terms of generating rich qualitative data.

3.3.5 Human Rights Activists

As the members of civil society, human rights activists can make and do make significant
difference to address the violation of human rights lawfully. Many NGOs with the support
of INGOs have played role to document the violation of human rights and help victims
bring cases in courts. As the activists of these NGOs are closely monitoring the ongoing
process of transitional justice, they have been selected as the participant respondent of
this research project.

3.4 Research Ethics

This section presents some ethical considerations employed in this research project,
which are related to both practical and theoretical perspective. A reflection on research

ethics are necessary to demonstrate the impartiality and value-free nature of the research.

3.4.1 Some Ethical Consideration

All the ethical aspects and the codes of conduct has been properly followed to carry out

this research. In accordance with the guidelines of the British Sociological Association

(Accessed: 18 June 2017)
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(BSA)'* all the participants have been voluntarily asked to take part in the research
which will not cause any harm to them. Assuring confidentiality, anonymity, privacy and
other related ethical aspects, which is commonly referred to as "informed consent" has
been clearly taken from every respondent. They have been informed about the objectives,
anticipated benefit, as well as the nature of the research before the interview. It was made
clear that all the information related to the participants including their name, address
and the answer would be kept confidential unless they want to be disclosed. Participants
were clearly told that no harm would occur whether they provide data or refuse to take
part in the research. Furthermore, participants were made fully aware of their rights to

leave the interview or decline to give answers of any question if they wished to do so.

All the Interviews were conducted using email and telephone. This methodology
of collecting data helps researcher save time and resources.'”® Before conducting
interviews, semi-structured questionnaires were sent via email to each of the participants
and asked whether they understand the question. This helped removing the ambiguity
or misunderstanding of the questions. Furthermore, to make feel participants more
comfortable, casual and informal conversation was used before the beginning of every

interview.

3.5 Key informants

A series of purposive interviews were conducted with a total of 18 key informants from
various stakeholders. Among them two were commissioners of the two commissions,
three were human rights lawyers, two were human rights activists, two were journalists
and rest were victims. Ten interviewees were male and eight were female. Most of them
were selected for interview on the basis of my understanding and approach of their
professional work in the field. A few victims were accessed adopting snowball sampling

as a part of the research.

3.6 Analysing Qualitative Data

Firstly, all the qualitative data obtained from the interviews were transcribed and translated

into English from Nepali language in which most of the interviews were conducted. All

142 British Sociological Association. Statement of ethical practice for the British Sociological Association. (2002)
143 Roger W. Shuy, "In-person versus telephone interviewing." Inside interviewing: New lenses, new concerns (2003): 175-
193.
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the transcripts were thoroughly studied multiple times in order to abstract and categorise
significant data. The data were then coded using a thematic coding method, which is
desirable particularly when sample size is small."** Furthermore, thematic coding is
applied in the research where data cannot be generalised because of the uniqueness of
incidents and people but still needed to obtain rich contextual qualitative data.'*® This
research is focused on investigation of the multiple aspects of the ongoing process of
transitional justice in Nepal such as the truth associated with gross violations of human
rights, identification of perpetrators, holding the perpetrators responsible by prosecuting
them through competent courts, reparation to the victims, and reconciliation in society.
It also aims to measure the progress of the transitional justice mechanism. In doing
so, it explores the perspectives of the victims and find out the deeper understanding of
the functionality and the efficiency of the transitional justice mechanism. A deductive

approach was adopted to analyse qualitative data.

4. Legal Framework of the Transitional Justice in Nepal

4.1 Introduction

The founding stone of the transitional justice mechanism was first laid in the CPA, which
was signed between the Maoists and the seven main political parties of Nepal in 2006.'4
Article 5.2.5 of the CPA incorporates the mutual consent of both parties to set up "a High-
level Truth and Reconciliation Commission" in order to investigate the cases of serious

human rights violations.'¥

To this end, formation of the transitional justice mechanism
was one of the most significant aspects of the peace process in Nepal. The remaining
tasks of the peace process such as the election of Constitutional Assembly (CA),
integration of the Maoist's "People's Liberation Army" into Nepal Army, promulgation
of a new constitution and the restructuring of the nation to address the socioeconomic
discrimination have been completed with a varying degree of success. This left the
transitional justice as the only one remaining components of the peace process in Nepal.

4.2 Constitutional Provisions

The Interim Constitution 2007 ensured the establishment of the TRC according to the

144 Richard E. Boyatzis, Transforming qualitative information: Thematic analysis and code development. Sage, 1998. p 191
145 ibid

146 Nepal, Comprehensive Peace Accord 2006.

147 ibid
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promise made in the CPA. Article 33 (S) of the Constitution stated the obligation of the
state "to constitute a high-level TRC to investigate the facts regarding violations of human
rights and crimes against humanity committed during the conflict period, and create
an atmosphere of reconciliation in the society."'* However, the Government of Nepal
delayed setting up the TRC. Instead, the Peace and Reconstruction Ministry formed a
task force, which initiated the process of collecting data on conflict victims and began
to provide reparation to the identified victims through the newly launch mechanism of
Interim Relief Program (IRP) in 2008.'* Government's move of providing relief to 30,
000 conflict victims and rehabilitation support to 80, 000 internally displaced people

was welcomed by victims and civil society with some reservations'>

mainly because
this was considered as government's strategy to bypass the formation of the transitional
justice mechanism. However, both national and international stakeholders raised
serious concerns on the motives of the Government of Nepal to avoid bringing cases
against the perpetrators of human rights violations. In responding increasing pressure of
national and international concern, the Government proposed a Bill of TRC in the CA.
Meanwhile the CA was dissolved as it failed to bring the new constitution within the
given time. Before few days of the dissolution, then Prime Minister Baburam Bhattarai
decided to withdraw the Truth and Reconciliation Bill from the CA. He then passed
the draft of the TRC Act through the ordinance on 14 March 2013."5' Civil society,
victims and international community criticised the ordinance as it was brought without
any consultation with them and had provisions to grant amnesty to the perpetrators.'*
Meanwhile, the Supreme Court (SC) of Nepal suspended the ordinance because of the
amnesty provision.'”* The new CA formed by the second election passed new TRC Act
from the Parliament on 25 April 2014.15

148 Interim Constitution of Nepal (2007), article 33(s).

149 Ruben Carranza, "Relief, reparations, and the root causes of conflict in Nepal." (2012) New York: International Center
for Transitional Justice. p 7

150 ibid

151 International Justice Resource Center, "Truth and Reconciliation Commission for Nepal continues to face criticism"
April 9 2013. Available at: http://www.ijrcenter.org/2013/04/09/flawed-truth-and-reconciliation-commission-for-nepal/
(Accessed: 21 June 2017)

152 ibid

153 BBC, "Nepal court blocks civil war truth commission" 1 April 2013. Available at: http://www.bbc.co.uk/news/world-
asia-21996638 (Accessed 21 June 2017)

154 Kharel Pranab, "Parliament Passes TRUTH AND RECONCILATION COMMISSION Bill" 26 April 2014, The
Kathmandu Post. Available at: http://kathmandupost.ekantipur.com/news/2014-04-26/parliament-passes-Truth and
Reconcilation Commission-bill.html (Accessed: 21 June 2017)
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4.3 Nepal's Obligation under International Laws

Nepal is a state party to many international human rights (IHRLs) and international
humanitarian law (IHLs), which are complementary to each other and have reinforcement
of common objective to protect life and dignity of human beings.'>> Out of the nine core
human rights instruments, as shown in 7able 4.1, Nepal was signatory state to six at the

time of conflict.

Figure 4.1: Core international human rights instruments to which Nepal is party

Ratification Entry into
Human Rights Convention Signature
[Accession (a)] | Force
International Convention on the
o ] 30 January 1971
Elimination of All Forms of Racial | - ] 1 May 1971
a
Discrimination (ICERD)
Convention on the Rights of the | 26 January | 14 September | 14 October
Child (CRC) 1990 1990 1990
Optional Protocol to the Convention
on the Rights of the Child on the | 8 September | 3 January | 3 February
Involvement of Children in Armed | 2000 2007a 2007
Conflict
Optional Protocol to the CRC on the
) _ o 8 September | 6 January | 20 February
Sale of Children, Child Prostitution
_ 2000 2006a 2006
and Child Pornography
Convention on the Elimination
'S February |
of All Forms of Discrimination 1691 22 April 1991 22 May 1991
against Women (CEDAW)

155 The Nepal Conflict Report, p 17
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1 8 1 5
Optional Protocol to CEDAW December | 15 June 2007 September
2001 2007
International Covenant on Civil 14 August
. : - 14 May 1991a
and Political Rights (ICCPR) 1991
_ 14 August
Optional Protocol to the ICCPR - 14 May 19914’ 1007
Second Optional Protocol to the
ICCPR, Aiming at the Abolition of | - 4 March 1998a | 4 June 1998
the Death Penalty
International Covenant on
. . 14 August
Economic, Social and Cultural | - 14 May 1991a 1991
Rights (ICESCR)
Convention against Torture and
Other Cruel, Inhuman or Degrading | - 14 May 1991a* | 13 June 1991
Treatment or Punishment (CAT)

Source: OHCHR (2014)

Theratification includes the International Covenant on Civil and Political Rights (ICCPR),
the Convention on the Rights of the Child (CRC), the Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW) and the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT).'%
Provisions enshrined in ICCPR such as right to life (Article 6), right to freedom from
torture or cruelty, inhuman or degrading punishment or treatment enshrined in the
Article 7, which is also written in the Article 2 and Article 16 in the CAT, right to liberty
and security of the person (Article 9) and right to peaceful assembly (Article 21) are
applicable to the incidents during the conflict. Similarly, rights to be free from sexual
violence is protected by the CAT and the CEDAW and the rights of children to special
protection in armed conflict, including a prohibition on their recruitment into the armed
conflict is enshrined in the Article 39 of the CRC.'¥’ Violation of these rights during and

after the time of conflict constituted serious crimes. Under these international law, Nepal

156 ibid
157 ibid
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has an obligation to investigate into those cases of human rights violation and punish
those found guilty.'?*

Certain rights such as right to life, prohibition on torture, prohibition on slavery, right
to legal status, freedom of thought, conscience and religion and ban on imprisonment
through inability to fulfil a contractual obligation cannot be derogated under any pretext.
Nepal curtailed the right to assembly, movement, press, privacy and property when it
declared state of emergency in November 2001 and February 2005."%° Similarly, civil
and political rights were also severely curtailed when King Gyanendra took control of
the political power and reintroduced an absolute monarchy in 2005 as described in detail

in Section 1.3 of this paper in chapter one.

Additionally, international humanitarian law requires parties to the conflict to conduct in
certain ways, which provide protection to the persons who did not take part in the hostilities
in the past or no longer taking part in the hostilities currently.'®® Nepal has an obligation
to comply with this provision as it has ratified four Geneva Convention in 1964.'' Any
harms such as killing, torture, mutation, detention, rape, enforced disappearance against
persons not involved in the conflict triggers the individual responsibility of crime and
state has to investigate over such incidents.'®* Furthermore, the Constitution of Nepal has
given legally binding effect to these conventions. Article 51(b) (3) of the Constitution of
Nepal 2015 has stated that the state will have an obligation in “implementing international
treaties and agreements to which Nepal is a state party”. With a similar token, Section
9(1) of the Nepal Treaty Act 1990 reads: “In case of the provisions of a treaty, to which
Nepal or Government of Nepal is a party upon its ratification accession, acceptance
or approval by the Parliament, inconsistent with the provisions of prevailing laws, the
inconsistent provision of the law shall be void for the purpose of that treaty, and the

provisions of the treaty shall be enforceable as good as Nepalese laws.”

158 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, General Assembly resolution
60/147, article 4.

159 The Nepal Conflict Report p. 63

160 Jean-Marie Henckaerts and Doswald-Beck Louise, Customary international humanitarian law. (2005) Vol. 1.
Cambridge university press. p 7, 120, 590

161 The Nepal Conflict Report, p. 17
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4.4 The TRC Act 2014

The Government of Nepal, which was newly formed through the fresh mandate of the
second CA proposed another bill to form mechanism of the transitional justice. Unlike
in the past, the Government this time consulted with the victims, experts as well as
other stakeholders and proposed to form two separate commissions as per the suggestion
received. However, the legislature parliament passed "The Enforced Disappearance
Inquiry, Truth and Reconciliation Commission Act 2071 (2014)" on 25 April 2014
with the provision to grant blanket amnesty which was again opposed and criticised by
stakeholders including OHCHR.'®* Amid the criticism, government formed the TRC and
the CIEDP on 11 February 2015 for two years with a conditional provision of extension
by one year.'* On the other hand, in a response to a writ petition filed by 234 conflict
victims the Supreme Court of Nepal struck down the provision of amnesty of the Act on
February 26 2015 citing that amnesty cannot be granted to the perpetrators of serious
violation of human rights under the international human rights laws to which Nepal is a

p aI'ty. 165

In total, both of the commissions received altogether 73, 000 complaints from the
victims'® and completed their two years terms without any significant achievement.
Three days before they were due to expire, the Government of Nepal extended their
tenure twice by one year in 2018.'” As the mechanism failed to complete their mandated
task even in the fourth year, the Government has now extended their terms 2 more years
and promised to reform the commission. While welcoming the decisions of to extend
the term of the commissions with its reform the stake holders of the conflict including
victims and international community has asked the Government of Nepal to make its

plan transparent in order to comply the verdict of the Supreme Court and amend the

163 OHCHR Technical Note, " The Nepal Act on the Commission on Investigation of Disappeared Persons, Truth and
Reconciliation, 2071 (2014)" — as Gazetted 21 May 2014

164 Bishnu Pathak, "Nepal’s Enforced Disappearance Commission: Roles of International Community." (2015).
TRANSCEND Media Service, p. 2

165 Ross Adkin, "Nepal Supreme Court rejects amnesty for war crimes" 27 February 2016, Reuters. Available at: http://
www.reuters.com/article/us-nepal-rights-idUSKBNOLVOCG20150227 (Accessed 22 June 2017)

166 Phanindra Dahal, "Nepal to investigate civil war crimes" 26 August 2016, BBC Available at: http://www.bbc.co.uk/
news/world-asia-37118106 (Accessed: 22 June 2017)

167 Dewan Rai, "TRC, CIEDP terms extended by one year" 10 February 2017, The Kathmandu Post. Available at: http://
kathmandupost.ekantipur.com/printedition/news/2017-02-10/trc-ciedp-terms-extended-by-one-year.html (assessed: 12
August 2017)
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provisions of the act in line with international standard. This provided an intellectual
impetus and the policy context to consider the issue of transitional justice in Nepal as a
matter of urgency, which this paper aims to investigate.

5. Measuring the Progress of TJ in Nepal

5.1. Overview

This chapter presents the results of the qualitative interviews conducted with five groups
of respondents and examines whether the transitional justice is working in terms of

achieving its three primary objectives:
a) Discovery of the truths of the atrocities committed during the conflict

b) Assurance of justice to the victims by creating individual accountability and

prosecution to the perpetrators by addressing long prevailed impunity; and

c) Reparation to the victims and promotion of reconciliation in the society to

move ahead from the trauma of the past.
d) Institutional reforms to guarantee non recurrence of violence in the future.

To achieve these measures the study has found several problems and the hindrance of the
transitional justice process in Nepal which are:

5.2 Limit of Time and Resources

One of the major challenges of transitional justice in Nepal is the lack of time and
resources for the two Commissions which have received about 73,000 complaints from
the victims of the conflict.'®® The TRC alone has received about 58,052 complaints from
victims directly. Apart from that, there are an estimated 12,000 complaints to be received
from several national institutions such as police offices, Offices of District Attorney and
National Human Rights Commission where victims had complained in an attempt to get
justice in different time during and after the end of the conflict as the a commissioner of
TRC in Nepal said:

“...There are numerous complaints about human rights violations in Nepal. God

knows how we can investigate over 70,000 complaints with limited resources...”

168 Based on the telephone intervies with prisedent of Truth and Reconcilation Commission Mr. Surya Kiran Guruna and
CIEDP Mr. Lokendra Mallik on 6th of june 2017.
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The number of complaints filed at the CIEDP is relatively small compared to the number

of complaints received by the TRC as its Chairman said:

”...We had received 3,093 complaints from the family members of the victims
of enforced disappearance altogether. Out of them, 183 has been identified
as beyond the jurisdiction of the CIEDP and they have been suspended from
further investigation... 16 complaints have been referred to the TRC as they
were not related to the CIEDP... we have completed the primary investigation
of more than 2100 cases. Sadly no accused has been summoned as we don't

>

have law that criminalises the act of disappearances...’

The commissioners of both the TRC and the CIEDP repeatedly mentioned that
they received almost double the number of complaints than they had initially
expected. This has added workload to the already struggling mechanism of the
transitional justice in Nepal. Both of the commissioners attributed to a growing
awareness amongst the victims to come forward to seek justice which increased
the complaint to this extent. Furthermore, both the commissions conducted a wide
range of interactions with the victims and encouraged them to file complaints if

they have got genuine cases as the commissioners said:

“... No victim should feel intimidated and afraid to file complaints against the
perpetrators. The commissions treats all the cases with utmost confidentiality ....
we also told the victims that registration of formal complaints will form
the basis for awarding reparation and without it no support financially or

otherwise will be available...”

Both commissions complained of not having enough staffs to carry out the full
investigation. The statistics demonstrates that the CIEPD is resourced with a total of 75
whilst the TRC currently has about 100 staffs from the government, which is only half of
their requirement as the number demanded by the TRC was 200 and CIEPD was 150.'%°

Furthermore, even the staffs funded by the government are not fully qualified to undertake

the tasks as one of the respondents said:

“...Looks like we are fighting an unwinnable war with a semi-trained reserves ...
169 The Truth and Reconciliation Commission Rules, 2072 (2016 )
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the task ahead of us is colossal whilst the resources available to us is meagre...
you cannot imagine that the government took away some staffs during the local

’

election...’
Furthermore, the Chairman of the CIEPD said:

“...Only a small proportion of the staff employed (about 15 percent) are of
gazetted officers level who can assist the CIEPD in its investigation... rest
of the staffs are of helper category such as peons, drivers and sweepers who

cannot contribute effectively in our truth-seeking effort anymore...”

The commissions lack resources such as qualified manpower required to operate
effectively in carrying out tasks related to the delivery of transitional justice. The effect
of this has been mirrored in the work of commissions, which remained not only very

slow but also not satisfactory.

5.3 Doubts on the Commissions

Almost all the respondent of this research expressed doubts on commissions’ capacity
to discover the truth as a respondent whose mother was killed by the Maoists during
the conflict whilst working as a junior staff at a local health post in remote village of

Doramba'”? said:

“...In the entire period of 30 months since the formation of commissions, not
a single case has been investigated. It is highly unlikely that any investigation

can take place in remaining six months...”

The mother of the respondent mentioned above was kidnapped and killed by the Maoists
accusing her of being a spy for security services and passing information about the
Maoists to the Nepal Army which resulted the 'Doramba incident'. Such incidents had a

long-term implications on the victims and their family according to the respondent:

“...After a few hours of abduction they killed my mother by hanging her in the

middle of the village...since the incident, our life has been ruined completely,

170 The Doramba incident had a longterm impact in the peace process of Nepal which took place at the time of the

ceasefire and the Government and the Maoists were holding peace talks in Hapure village of Dang district in western Nepal.
Meanwhile, Nepal Army took hostage and killed 21 Maoists militias who were gathering in a house for a meeting in 17
August 2003. Known as 'Doramba incident' the killing of the Maoists derailed the ongoing peace talk leading to the complete
collapse of the ceasefire.
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we became displaced from our own land and me and my brother could not

progress in study and eventually dropped out of the school...”

Many respondents reported that there are thousands of victims every day in front of
the office of the Truth and Reconciliation Commission in the capital city Kathmandu
queuing up to fill complaint forms. One such victim sharing her painful experience of
the trauma of having to wait for more than 12 years just to register a complaint against

the culprits said:

“...I had hoped that not only the abductors of my father but also the
perpetrators of every incident will be prosecuted. But, commission did not do

anything except taking complaints. This is utterly frustrating...”
The commissioner of the TRC credited government's apathy for the slow progress:

”...Government took 14 months to pass the rule of the TRC without which
we could not invite the victims to file for complaints ....on top of that the
devastating mega Earthquake on 12 May 2015 damaged our office, which also

caused a big trouble...”

The respondent said that the fourth year of the TRC was not enough for the
thorough investigation of all the 70, 000 cases as he spoke:

7.t is good that the government has extended the term my two more year, |
hope the reformed commissions at the end of the March will be able to carry
out the remaining task...”

5.4 Lack of Legal Framework

In addition to the constraints highlighted above, majority of the respondents including the
commissioners and the victims repeatedly mentioned a distinct lack of legal framework,
which are necessary for moving forward the work related to implementing transitional

justice mechanism in Nepal.

Torture, for example, is not yet criminalised in Nepal which is granting immunity to the

perpetrators as one of the respondent mentioned:

“...Despite being signatory state of Convention against Torture and Other
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Cruel, Inhuman or Degrading Treatment or Punishment (CAT), Nepal has not

’

made law to criminalise torture which is matter of shame' ...’

Lack of such rules has led to an inability of the commissions to hold the perpetrators
accountable for crimes committed in the conflict era. As such, in absence of these laws,
impunity continues to remain, which is increasing the suffering of the victims according

to a respondent:

“... I was repeatedly raped and I feel worthless but I could not file a case....
where is law in this country? I am also a human being...I have emotions, 1

’

have rights and I need justice...’

The scope for applying existing legal framework to prosecute the perpetrators of the
crimes committed during the conflict is further hindered by the fact that it was agreed
that all the incidents and grievances are to be dealt with by the Truth and Reconciliation
Commission, which is also reflected in the CPA and Interim Constitution of Nepal
2007."" This was also repeatedly mentioned by human rights lawyers who participated

in the research as one of them mentioned:

“...Despite a jurisprudence of the Supreme Court of Nepal that the existing
laws will come into effect if the government delays to form transitional justice
mechanism. ...The government is deliberately delaying the process of making

law and disobeying Supreme Court s order...”

5.4.1 Time Bound in Reporting Rape Case

The existing legal provisions of 35 days of time limit to report rape cases is creating
major challenge to the TRC. Because of this, the TRC is not in the position to investigate
into the incidents of rape that happened during period of insurgency.!”> This means the
complete immunity for perpetrators of thousands of rape cases and sexual violence

during conflict era of Nepal as a respondent showed his frustrations: '

“...This provision of 160 years old penal code of Nepal is preventing commission

171 The Interim constitution 2007, Article 33 (S) and The Comprehensive Peace Accord, article 5.2.5 and 8.5.

172 Human Rights Watch, Silence and Forgotten: Survivors of Nepal's Conflict-Era Sexual Violence. 23 September 2014. P.
3. Available at: https://www.hrw.org/report/2014/09/23/silenced-and-forgotten/survivors-nepals-conflict-era-sexual-violence
(accessed: 2 August 2017)
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to initiate investigation and interrogate accused perpetrators. We have asked
government either to amend the law or make new law for the provision of

transitional justice, but the government is not even responding...”

This provision of procedure has to be changed by either making new bill or amending
it from the Parliament. This situation of lawlessness has deeply agonized the victims
of sexual violence who were abducted and raped by both sides of conflict as another

respondent mentioned:

“...Our pain and suffering has always been unnoticed... this is Nepal and only

the God knows laws in Nepal...”

The respondent quoted above was a victim who was illegally detained in an army barrack
in November 2003 and raped by officers of Nepal army when she was 16 years old. At
the time of the incident, she was student of class 9 in a village of Dolkha district which
lies in the mid-eastern part of Nepal.'”* While she was studying in her class room, a
group of Maoists came in, forced whole class to join militia. After a few days in a jungle,
a battalion of army caught her with friends and fellow Maoists. In the eyes of army she
was a Maoist cadre. They did not believe that she was enforced to join Maoist as the

respondent mentioned:

“...I was beaten severely and asked where about of other militias which I did
know at all. Next day in army, camp me and my two friends were separated
from other and locked in a dark room where army men used to come and do
dirty things with us. My two classmates died because of excessive torture and
gang rape and another is still missing..., [ want to know why our lives have
been destroyed, I want to know what crime did I do to deserve this suffering

and [ want to see all the criminals to be prosecuted...”

Despite much promises, many victims have lost trust and confidence in the transitional

justice mechanism to deliver justice to them as another respondent said:

“...With a great hope of getting justice I had complained in the TRC office
last year.....but now the officials in TRC say that there is no law to initiate

investigation on the rape cases older than 35 days. That is why nothing has

174 Based in an interview with her in 13 July 2017
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been done in regard of my complaint so far. Now, I've lost hope that I will get

Jjustice...”

5.4.2 Immunity for the Perpetrators of Torture

During the conflict, hundreds of people were tortured from both Maoists and security
force of Nepal.'” But, like in the case of rape and sexual violence, the TRC cannot
initiate investigation against perpetrators because there is no law that criminalise torture
in Nepal. However, the home ministry has tabled a draft bill on 'the Torture and Cruel,
Inhuman or Degrading Treatment (Control) Bill, 2014' in the parliament, which has not
been passed yet.'”® As the torture is generally committed by the security force, victim
respondents said that their complaints against the perpetrators are refused to be registered
citing the lack of law. Victims accuse Parliamentarian of delaying to pass the bill with

vested intention as another respondent said:

“...Many abusers of human rights in conflict era are now members of
parliament... they want to bury the past and move on because of their fear of

’

being prosecuted. That is why they are delaying the draft of bill on torture...’

The respondent quoted above was brutally tortured in an army barrack between April
and May 2005, during period of insurgency with an accusation of being a supporter of
the Maoists. As there was no law in Nepal to criminalise torture, the respondent quoted
above complained against the perpetrators in several European countries including in
the United Kingdom where provisions of universal jurisdiction against human rights
criminals exists. This resulted in the arrest of a serving army Colonel called Kumar
Lama in London in January 2003.!”7 However, the Colonel was acquitted by the court
in London mainly due to an assurance of the Government of Nepal to deal with the
said individual according to the norms of the transitional justice in Nepal. It is apparent

that the case has been taken further by the Government of Nepal as the transitional

175 Sonal Singh, Khagendra Dahal, and Edward Mills. "Nepal's war on human rights: a summit higher than Everest."
International Journal for Equity in Health 4, no. 1 (2005): 9.

176 International Commission of Jurists, The Torture and Cruel, Inhuman or Degrading Treatment (Control) Bill, 2014: A
Briefing Paper. 2016, June. Available at: https://www.icj.org/wp-content/uploads/2016/06/Nepal-Torture-Bill-Advocacy-
Analysis-Brief-2016-ENG.pdf. (accessed: 30 July 2017)

177 Mail Online, British police charge Nepali army colonel with two counts of torture during Himalayan nation's decade-
long civil war 5 January 2013. Available at: http://www.dailymail.co.uk/news/article-2257488/Kumar-Lama-British-police-
charge-Nepali-army-colonel-counts-torture-Himalayan-civil-war.html (Accessed: 30 July 2017)
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mechanism has not worked as another respondent said:

“...The arrest of Lama gave alarming signal to the politicians and authorities
of Nepal that if torture is not criminalised in Nepal, many of them will
potentially face trials abroad. Therefore, to assure the international community
the government played drama of making draft against torture and Parliament

kept delaying it....'

The respondents do not have any hope that the law against torture will be passed by the

Parliament within remaining extended tenure of TRC as another respondent argued:

”...Even if the law is passed, there is too little time to investigate into the
thousands of cases of torture..., That is why I am personally prepared to fight

against impunity using international forums of human rights...”

5.4.3 No Law against Enforced Disappearance

Data investigation demonstrated that the victims and their families continue to suffer
emotionally and psychologically even after more than a decade of the end of conflict as

a relative of a detainee who was tortured by the army recalls:

“...0n a cold evening of 5 December 2005, I got news that my elder son who
was arrested and detained by Bhairabnath Battalion of Nepal army. While I
tried to find out the whereabouts of my son, a group of some army from the
same battalion detained another son of mine on 14 December. Even since after

that, I have not got any clue on the whereabouts of my sons...”

The Bhairabnath Battalion is considered to be one of the most notorious places for
making enforce disappearance of 49 detainees in conflict era.'”® The respondent quoted
above tried his best to get the truth out by taking a number of measures including
lodging complaints to the Home Ministry; writing to the to the Prime Minister and even
sitting on a hunger strike with fellow family members of enforced disappeared people.
But, all his effort went in vain and he was very tired and hopeless of seeking justice.
Nonetheless, suddenly he had some hope last year when he came to know about the call

of the CIEPD to submit complaints from family members of enforced disappearance as

178 Yadab Bastola, 'Unjust Silence' 30 August 2012, The Kathmandu Post. Available at: http://kathmandupost.ekantipur.com/
news/2012-08-29/unjust-silence.html (Accessed: 12 July 2017)
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he said:

“... Hearing this, I filled a complaint form and impatiently kept waiting for
knowing the truth of my sons...but, no one has said anything so far. I go
and frequently ask the authorities of the CIEPD whether they have started

investigation or found any information regarding whereabouts of my sons...”

The only answer he has been given every time from the people of the CIEPD is that the
commissions have been waiting for laws first, which makes him even more frustrated as
he further said:

“...They always say that there is no law to prosecute the perpetrators of
enforced disappearance which I've been hearing since I lost my sons. If this
is the case what is the point of having CIEPD, are they just buying time and

deceiving us...?”

This is not the question of the respondent quoted above only, in fact it represents the

dissatisfaction of every relatives and family members of enforcedly disappeared persons.
The Chairman of the CIEPD mentioned:

“...Like in torture and cases of sexual violence, we do not have law that
criminalises act of enforced disappearances which is hurting the feeling of
victims' family...but we are helpless as we cannot initiate investigation into the
complaints in absence of the law. We have been frequently asking government
to provide the law but none is there to response us. It's like talking alone. This

is really worrying...”

A number of journalists also concurred with the commission this situation of lawlessness.
This is indication that transitional justice mechanism is unlikely to deliver justice to the
victims of the war era'” a prominent human rights lawyer, who took part in this study
said:

“...These two commissions formed to launch probe into cases of grave human
rights violations in Nepal during the war-era have yet to begin their real

tasks',' There is a saying "Justice delayed is justice denied". The same thing is

179 The respondent is a senior journalist who has been closely watching and bringing issues of the transitional justice
process of Nepal. He works in a daily news paper 'Annapurna Post' in Nepal.
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’

happening in Nepal due to several factors...’

A human rights lawyer opined that the major hindrance to the process of transitional
justice in Nepal is the 'lack of political will to give justice to victims from both the
sides. Despite not being able to know the truth of their love one, family members of
enforced disappeared persons are facing other legal hurdles as well according to the first

commissioner:

“...As it is not clear whether the missing person is dead or still alive, his spouse
is uncertain whether she is widow or she still has her husband. Because of this

dilemma hundreds of women are stuck in uncertainty...”

Similar sentiments were echoed by the second commissioner who took part in this

research:

13

..., apart from that there is another problem which is related to the transfer
of property to the spouse or children of the missing person. We have asked
government to make interim provision in the case of enforced disappeared persons
to ease transformation of property in their family members. That too is not being
heard. This signifies that the government and political parties are not even paying

i

attention towards the suffering of victims of conflict era...’

5.5 The Reconstruction of the commissions

While both of the commissions are struggling to initiate their main job of
investigating into the cases of human rights abuse, the Federal Parliament of
Nepal has amended the provision of the TRC act that aims to address one of the
key demand of the conflict victims to reconstruct the commissions. The Conflict
Victims' Common Platform (CVCP) demanded the reconstruction of these
two commissions with the declaration of their charter formed after a national
consultation on 21 November 2018, the day the CPA completed 12 years. The
second amendment of the act has continued the tenure of the commissions but
ended the terms of the commissioners. In order the make the process credible
the international community including the Amnesty International have urged the

government to appoint fair and competent persons as the commissioners.
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Other stakeholders have also raised similar concerns. For example, a former

Attorney General of Nepal said:

“...Since there is no recognition of the transitional justice mechanisms by the
UN and international community and neither it does meet the standards set
by the Supreme Court of Nepal, the government has now an opportunity to

correct the flawed process...”"
Similar sentiments were echoed by another human rights lawyer' as he argued:

“...In terms of their operation, the credibility of the commissions is under
questions by the victims and their operation is generally under low standards if
compared to successful transitional justice mechanism, the government should
learned from the past experience and make the commissions by reconstructing
it lawfully...”

Apart from the reconstruction of the commission, the victims have demanded the
amendment of the TRC act in line with the Supreme Court's order as one of the

respondents said:

“...As the of the TRC Act 2014 had loop holes to grant amnesty to the
perpetrators of crimes against humanity, 234 victims including me had lodged

a writ petition in the Supreme Court of Nepal against those provisions... ”

As mentioned in the chapter 4, the Supreme Court had ordered the Government to amend
the act in line with international standard by avoiding the provisions of granting amnesty
to the perpetrators.'”®® Since the government has not complied the order of the Court, the
victim mentioned above still holds the view that the mandate of TRC and CIEDP is not

legitimate as he further said:

“...Unless the act is not amended in line with the verdict of the Supreme Court,

180 Based on the interview with Mr. Adhikari. The Supreme Court of Nepal on 26 February 2015 had issued a verdict ruling
out the discretionary power of the TRUTH AND RECONCILATION COMMISSION and the CIEDP to grant amnesty to

the abuser of human rights in conflict era. The bench of three justices had also ordered to amend the TR act 2014 to include
the provision that ensures 'no reconciliation without the consent of victims'. For more, see : 1. Global Legal Mirror, "Nepal:
Supreme Court Strikes Down Amnesty Provision in Truth and Reconciliation Law" 17 March 2015. Available at: http://
www.loc.gov/law/foreign-news/article/nepal-supreme-court-strikes-down-amnesty-provision-in-truth-and-reconciliation-
law/ (accessed: 2 August 2017) 2. Rosa Adkin, "Nepal Supreme Court Rejects Amnesty for War Crimes" 27 February 2015.
Available at: http://www.reuters.com/article/us-nepal-rights-idUSKBNOLVOCG20150227. (Accessed: 2 August 2017)
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we don't acknowledge the legitimacy of the commissions even if they are

reconstructed...”

Of many prominent cases of violation of human rights during the Maoist led conflict in
Nepal, the case of a teacher named Muktinath Adhikari in Lamjung district in western
Nepal captured the shocking nature of the brutality against innocent civilians. Above
mentioned respondent is the son of same Muktinath Adhikari who was abducted and
hanged openly in a village of Lamjung district by a group of Maoist on 16" January
2002.

“...After the incident we have been displaced and I have been fighting for ...
to ensure the discovery of full truth and the prosecution to the perpetrators, we
had asked government to have the representation of victims in every process of
transitional justice such as making law, forming commissions and conducting
investigation. But, we have been excluded in every steps and the provision of

amnesty was inserted despite our protest...”

Other respondents also said that both of the commissions lack legitimacy since they
do not represent the victims and the act has not been amended as per the verdict of the

Supreme Court contributing to the legitimacy of the commissions:

“...Both of these commissions have not been able to do much because of the
controversies surrounding the Act under which they were constituted, the

nomination process and the credential of the commissioners themselves...”
Such sentiments were also expressed by another respondent '*! as she argued:

“...UN and other major international organizations have refused to work with
the commissions. Although, victims wanted to give commissions the chance to

prove, they have raised serious doubts...”

Above mentioned respondent, a prominent human rights activist in Nepal, has initiated
investigation of hundreds of war crime in Nepal as a member of civil society.'®> With this

experience of human rights advocacy of more than two decades, the acceptability of two

181 Based on the interview with Mandira Sharma in 30 June 2017.
182 Joanna Jolly, "Nepal: Getting Away With Murder' 17 March 2013, BBC Radio. Available at: http://www.bbc.co.uk/
rogrammes/p0165qf0/p0165907. (accesed: 4 August 2017)
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commissions in her opinion is very low as she argued:

“...Apart from collecting complaints from victims (which they did mobilizing
the local peace committee), Commissions have hardly been able to do much...
They won 't be able to do much unless the some of the fundamental issues are
addressed, such as the amendment of the Act as per the decision of the Supreme
Court and creating the environment of getting supports of everyone including

the intentional community...”

Respondents also raised the concerns about the impartiality and independency of
commissioners pointing out that main political parties had tacit understanding to appoint
their 'faithful' one as the members of the commission.!®® Almost every respondent
expressed their concern over the political affinity of the commissioners which is reflected
in their actions and have been subject of media coverage many times.'®* Because of the
provision of amnesty in the act which are not in compliance with Nepal's 'international
legal obligation', the United Nation has also already expressed its concerns and rejected
to provide any support the two commissions.'®> Apart from that the UN has also
raised concern on the operation of the two commissions which could not reflect the
independency and impartiality.'8¢

5.6 Victim's Dissatisfaction in Reparation and Rehabilitation

Apart from the discovery of truth and prosecution to the perpetrators another dimension
of the transitional justice is rehabilitation to the victims which too is not satisfactory
in the experience of respondents. A number of victims of the conflicts reported their
dissatisfactions with the transitional justice mechanism implemented and the work of the

commissions as one of them argued”'®’

183 Human Rights Watch, "Nepal: Joint Letter Regarding Formation of The Truth and Reconciliation Commission and the
Commission on the Enforced Disappearances, 18 December 2014. Available at: https://www.hrw.org/news/2014/12/18/nepal-
joint-letter-regarding-formation-truth-and-reconciliation-commission-and (Accessed: 4 August 2017)

184 Lekhanath Pandey, "Political affinity reflected in the TRUTH AND RECONCILATION COMMISSION members'
work" 14 February 2016, The Himalayan Times. Available at: https://thehimalayantimes.com/nepal/political-affinity-
reflected-Truth and Reconcilation Commission-members-work/ (accessed: 4 August 2017)

185 OHCHR, Nepal: OHCHR position on UN support to the Commission on Investigation of Disappeared Persons and the
Truth and Reconciliation Commission: 16 February 2016. Available at: http://www.ohchr.org/Documents/Countries/NP/
Nepal UN%20osition_support TRUTH AND RECONCILATION COMMISSION_COIDP_Feb2016.pdf. (Accessed: 3
August 2017)

186 ibid

187 Based on the interview of Hari Kumar on 24 June 2017
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X3

...'I've lost everything that I had. 'I've been looking forward to go back to
my home again, and waiting to see the perpetrators to be prosecuted. But,
neither ['ve got my property nor the culprits have been prosecuted. This is

utter injustice which makes me frustrated, agonized and angry too...”

Similarly, another respondent from Basantapur village of Makawanpur district which

lies in southern belt of Nepal, whose property was seized by Maoists militia said:

“...Everything changed suddenly, they came one night and pointed gun in my
forehead and asked me to hand over all the property including my only house
if I wanted to live. I did accordingly and left home with entire family on that

same night. Since then I have been living like a refugee in my own country...”

The above-quoted respondent tried hard to get back his property and go back home to
start the life again and filed complaints in many places including the National Human
Rights Commission (NHRC). But, his every attempt went in vain as he further said:

“...This time I really had hope when TRC called complaints from victims...but,

this time too my hope turned into despair...”

There is a growing body of evidence that a significantly large number of conflict
victims whose properties were seized in an accusation of being 'feudal' in conflict era
are internally displaced since decades and the reparation to them is extremely low.'*® A

respondent echoed similar sentiments:

“...Plight of internally displaced people has not been dealt seriously as
most of the attention of transitional justice process is drawn towards the
crime that involves physical harm such as murder, torture, rape and enforced
disappearances' the seizure of property is also a serious crime which needs to

’

be addressed with equal attention...’
Refereeing to the cases of seizure of property as the commissioner of the TRC'® said:

“...We are aware that there are thousands of people who have lost their property

in war time... we will investigate into each case of the seizure and recommend

188 Eliane Scheibler, "A case for distributive justice: reparations for victims of an armed conflict in developing countries."
(2012) N. A. D. E. L. MAS-Cycle.
189 Based on the telephone interview with Gurung on 15 July 2017
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’

reasonable reparation to the victims...’

Section 23 of the Truth and Reconciliation Commission Act '*° has described reparation
as "compensation, restitution or rehabilitation or any other appropriate arrangement to
the victim" and section 24 of the act provides process for returning seized property and
recommending compensation for the actual loss of incurred due to the confiscation.'!
The UN has expressed its reservation over this definition as it has not explicitly
mentioned that "victims have the rights to reparation." According to the UN, apart from
restitution, compensation and rehabilitation, "the full and effective reparation" also
includes satisfaction of victims and guarantees of peace'” which is not reflected in the
TRC Act in Nepal. So far, not a single victim respondent have felt the "satisfaction"
and said that they have received very little in the comparison of what they have lost
in the conflict era. The Ministry of Peace and Reconstruction (MoFR) launched the
Interim Relief Program (IRP) to the conflict victims of Nepal from 2008-2012'* which
gave 100, 000 Nepalese rupees (NPR) (which was equivalent to $1, 400 in 2008) to
the nearest beneficiary of those killed in conflict.'” Apart from that IPR offered NPR
25, 000 each to the widows of killed or wives of enforced disappearances, scholarship
to their children and reimbursement of medical expense to those who were seriously
injured or suffered any physical pain as the result of conflict."”> Over 30, 000 people
categorised as "conflict victims" and 80, 000 internally displaced persons as per the data
collected through multi-agency task force formed by the government of Nepal received

interim relief.'*°

Some of the victims who have "special political link" have got more from the state
than offered by the IPR"” and many of the victims such as women who were raped or

subjected to sexual violence could not receive any as they could not even report against

190 The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2014, Available at: http://www.Truth
and Reconcilation Commission.gov.np/document (Accessed: 17 June 17, 2017)

191 ibid

192 UN General Assembly, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, General Assembly
resolution 60/147, article 4.

193 Ruben Carranza, "Relief, reparation and root cause of conflict in Nepal", (2012). International Center For Justice. p. 7
194 ibid, at 9

195 ibid

196 ibid p. 7

197 Based on the interview of Mandira Sharma, 30 June 2017
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the abuse because of 35 days of reporting limitation in the law.'”

A prominent human rights lawyer said:

“...Some victims have been co-opted by the political parties, they are offered
positions and power... However, some are in difficult situation as they suffered

’

both physical and psychological consequences of the conflicts...’

Thus, the result demonstrates that the mechanism of transitional justice is facing number

of obstructions in Nepal.
6. Conclusions

The issue of transitional justice continues to be an important but unfinished component
of the peace process in Nepal. Whilst there is a considerable demand from the victims
and civil society for a full implementation of the transitional justice mechanism, a clear
reluctance exists amongst political parties to operationalise it. Results from the data
analysis indicated that the delivery of the transitional justice to the conflict victims

continues to be a fading flower.

This research has identified a number of factors contributing to the delay in the delivery
of transitional justice in Nepal. The TRC and the CIEPD lacked time for a thorough
investigation into the cases of human rights violation. Similarly, there is also a lack
of legal framework to criminalise serious violation of human rights such as torture,
enforced disappearance and rape. Furthermore, the provision of the TRC Act that grants
amnesty to the perpetrators has not yet been amended as per the verdict of the Supreme
Court. Citing this legal limbo, international communities such as the UN which provided
significant support in the peace process has clearly express its unwillingness to continue
lending its support to the transitional justice mechanism in Nepal. A combination of the
above mention factors demonstrate that the transitional justice has not been able to make
desired impact in Nepal. Therefore, due consideration should be given to resolving the
factors contributing to the delay in the transitional justice to bring the peace process in

Nepal to a logical conclusion.

7. Recommendations

198 Seira Tamang, Chiran Manandhar and Dipti Sherchan, "We Can't Forget: Truth and Memory of Post-Conflict Nepal"
(2017), International Center for Transitional Justice and Martin Chautari. P. 23
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The Government has extended the terms of TJ commissions by two more years with the
provision of its reconstruction. To avoid the much feared anticipation that the TJ process
would fail, Nepal has now an opportunity to deliver justice to the victims. Based on the
findings of this research, the following recommendation are made to fully realise the
transitional justice in Nepal. As the government is about to reconstruct the commissions,
the appointment of competent, impartial and credible persons as the commissioners
through a transparent manner is essential. Another main obstruction that the transitional
justice process facing in Nepal is the lack of laws to criminalize cases of torture and
enforced disappearances. In absence of these laws, the TRC and the CIEPD can't create
individual accountability of crimes committed during the conflict. Considering the
urgency, it is recommended to the Government and the legislative Parliament of Nepal to
make and pass the laws to criminalise all the act of tortures and enforced disappearances

without any delay.

Apart from that, victims of rapes and other forms of sexual violence during the conflict
are not being able to report against the perpetrators because of 35 days of time limitation.
This legal barrier has prevented them to receive reparation and other support from the
Government such as reimbursement of medical expense and scholarship to their children.
In order to redress this problem, it is also recommended to the Government and the

legislative Parliament to either amend the existing law or make a new law.

Members of civil society such as NGOs, media and human rights activists are important
part of transitional justice. Without their support victims remain voiceless. At the
time when transitional justice is in the brink of failure, the role of civil society is very
significant. Therefore, NGOs are recommended to watch every activities of commissions
and provide forums for public discussion inviting press as well to create pressure on
stake holders.

Likewise, media persons are recommended to continue to highlight issues of the
transitional justice regularly to highlight various obstructions facing by the TRC and
the CIEPD. They are also recommended to highlight the political unwillingness to
investigate into cases of human rights abuse. Lawyers and human rights activists are

recommended to carry out strategic litigation by bringing cases of war crimes in the
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court which would challenge impunity.

Active role of victim in this crucial time is very important and needed one. They are
recommended to launch protests and raise voice to prevent the failure of the transitional
justice. They are encouraged to file case in domestic courts and approach other
international forums such as UN Human Rights Council and UN HR Committees. It
is recommended to international community such as UN, Amnesty International and
International Centre for Transitional Justice (ICTJ) to pressurise the Government of

Nepal to take measures to prevent miscarriage of transitional justice.

Failure of the transitional justice process is not and should not be considered as the
end of justice. Regular criminal justice system of Nepal that is in existence with full
competency should start hearing cases of human rights violation committed during the
period of insurgency. Therefore, it is recommended to the Judiciary of Nepal to redress

the impunity by taking cases from the victims.
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ATt Hfaem T i, artets qur atewtas
sty T fafaemeiia fagawor
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AT, ATHIIGIE TAT GIETH ATTFREEE FATFITF [STFAT TP & T FT
ATCAEl Gl GIRT ¥9 q12 9% §f | Fh AlABREEF BATEITH T
feaeedt TR FARATAT Galee HRTTAT FIAE TGHF A3G % T AT H P2l
FITITHF SR ¥ AT FILAF FTARF EFFI AT TF hameg FIIT AT4F,
AHINTE T AIEplTs FIFR AT FT &7 | TJIH T4 I1 8157 & Tz
SRTITHT JIF GBS UIZad 7 T Falee FRTAqAE HUH  HIIF BHAAEEAT
qfeT 9T8T 9IS FlEeg | ART §aT §7 FAETF TTTIEE T JTAA BT FATCT gard
5 T HIIH AAGTAT Sfeaalflad FRIEEAT T g5 | ARTAAH BAATIIT TITeT
FCHIT T GAGTNT G 9= FXT HIT GUAIH  HETAE T g7 | TT HETH
BAATEE P G T ATTTTHN AT FTATFIT T GIeT FRTTAT 7 BIC A9 fag
g7 T [FEHT & |

q. aR=g

oTTdeh, ATHT, T9T TITH(TF ATTPR WA ATARN TGN TH ATTHR g | AT Afqepret
IATS FIIEd ¥ FHATIES Siad o] ATIR G2 T6S | T ATIFRB] THTTAT HIHT
grofreRt Sira sra9a g afaws; || e AT AfeTepIReb AIAE SIaHT TeehT He<ash! qrawe
fafaer fagmeee fafaer awamr sr—smo fepfamer samen T faearmor et & | anfies,
AR TAT AIERIAER  ATTRRATIT ARl ATIFR, ATERT AR, Fareqrerr
ATTPR, ATATAR] AIRR, ATHISTE FREATH ATAHR, ATHISE AR ATTBIT, AT
APy ST&T Hewdqu dfer qded | A1 sfuerers faave wer A @ qHeEr ar
T fadToeRT WiHEs ST AiedT, ST, JATEdT, gg FgTehl aTNT ATl THRTHb

1 Asbjorn Eide & Allan Rosas, Economic, Social and Cultural Rights: A Universal Challenge, in Asbjorn Eide et al., Economic,
Social and Cultural Rights: A Text Book, 2™ ed., (Kluwer Law International: The Hague, 2001), p. 4.%@??, Tt FrHTTSTR
TAT IR ATTRTIRT TFAIHT TSR] FTaTT Gl TH gRTET 9%, 99, 95, 39, ¥, W, %, 30, 3, 37, 33, 3%,
34, 39, 35, 3R, ¥O, ¥9q, ¥R, ¥3I T ¥Y¥|
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(dae? |
fadrger Afq sraeva TH T

AT, ATHISTH qAT AERAE ATHRA A SAETA] AETaqul T A&l AUHT
AT FaeTTR! TRT ST AT AfrebRars Wifers gl &I Feeaqul 7+ fTust 3|
AR eEe AT AfTPR THE FTAT JTFRT T9 ISq T8 | T AITCAHT A, ATHITE
TAT AIEHITF ATIFR ANNE TAT ASAANAH  ATIFR ST=T TGS TLRI BT AUTAR
AT YUTATR] AFIAT ¥ ATAeAAE T8l 9I9H qiches, | I5q A AfgebRars cafd
e Afeud @) T BT HiGgTT qHTAE ST A9rerehl dfqarTer A Afaeprers
g Hifers el ®UAT T TIfad W qReAd geardta aikfeusr g0 g
T ATIPATS HeTeh ATTFREBT TTAT AT TEHT ANTCRA T ATTRTIRT FTHE T
S 9 fAR=rd &qer 1 Afdhad’| g I<h Ui ghewddl HIATaITH AT a7
TEHERA A FUTT FEAA TS TS T ATATHE FadTe Faedr 9fq el 3
Y AT AfrmRepr TR ANT FlTATTRT GRT WS T FeALT TR ITHRE! AT
THT G| AT ATTd, ATHINSTE TAT ATERIAE ATTRRTTAT AT ATa=d 12%% FI
T&T A 91 &7 | AT Aled T R0%\9 T THT & (1) ATAR Ffa AT T A=A HA
FTRTHT ATEITHT ARIET FAA AN 875 |

- N Py Y c 5]

T T FHTATHAT ITh ATTFRE® Joel@ BaAl ANIKbH] ATUF, ATHINTE TAT AP
N NN = N N

AlgFRe® FHARAT g ¢ AlG AT g Aqebebl AALATH] FaA=d ASTATR] TAHFT &

. ~ ~ ~ . ~ ~ =

g7 AXAL_FAATHT qared et dtaaraerr gt ¥& 10 7 gy 933" #r stfer g

2 Asbjorn Eide & Allan Rosas, Economic, Social and Cultural Rights: A Universal Challenge, in Asbjorn Eide et al.,

Economic, Social and Cultural Rights: A Text Book, 2™ ed., (Kluwer Law International: The Hague, 2001), p. 5; See also E.

W. Vierdag, 'The Legal Nature of the Rights Granted by the International Covenant on Economic, Social and Cultural Rights',

in Netherlands Year Book of International Law, Volume 9, (The Hague, The Netherlands: T. M. C. Asser Institute, 1978), pp.

61-105; Oliver De Schutter (ed.), Economic, Social and Cultural Rights as Human Rights, (UK and USA: An Elgar Research

Collection, 2013

3 &Er, SuTes iaTE aREE 99, 30, 39, ¥, Y, 3§, 39, 30,3, ], I, 3, W, K, 39, 35, 3, Y0, ¥, ¥R, ¥ T ¥

4 FET, TIAHT FAATHFT GARTEE 9% T 95

5 Geeta Pathak, “Breaking the Generation Theory of Human Rights: Mapping the Scope of Justiciability of Economic, Social

and Cultural Rights with Special Reference to the Constitutional Guarantees in Nepal”, 3 Kathmandu School of Law Review

(Kathmandu: Kathmandu School of Law, 2013), 27. See Hari Phyual and Prem Rai Chanda, ‘Human Rights Jurisprudence

Developed by the Supreme Court of Nepal: An Overview,” NJ4 Law Journal, Volume 4 Number 1, (Kathmandu: National

Judicial Academy, 2010), p. 125.

6 EETE, AT TR AR A FAF T

7 Asbjorn Eide, Economic, Social and Cultural Rights as Human Rights, in Asbjorn Eide et al. eds., Economic, Social and

Cultural Rights: A Text Book, 2™ ed., (Kluwer Law International: The Hague), p. 17.

8 TR, T HiquTehT gRT ¥

9. EE, AT AAATTRT GIRT ¥E

10 FAATE IOREN b (AT ¥S)( TH WHTRERT Gad gebebl ToeA-Tehl @TNT €17 933 a1 Q¥ W @0 Giafsd gaemiee

JAR 9IS BF E |

11 FET=a AITATHN ATPR & (@R 933 () (TF AGITTGRT Tad HI(Teh Eehebl ToAATHT AT a1 ebT FTEARET T

TATHT a7 b STARET AARAT 9T T AT ITAR AT AT THAE SIGUHT AT Bl FITAT gehebl FeIAsepl T aT

AT & o TXHRFT FA [9a73 GHTAT TUFT F [q677 ST TS TRV AFR qar=d qITaqTeATs g |
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T Al ghaTs FEATEAT TH AU ALHRATE AR (&G qag, a1 qa? AT
ATHT Foed el TR JaRITHT e AQTAqe AIFaTehl AReTdheb! AT FIdTeh
HTTERH AT T Tag T Al IAH Hed T a2 X eI AT, ATHID
TAT AIEE(AF STHT GaTod AITATA bl HAATATE FaTod AGTAT AT bl TSl
B I BT SETSH el g1\ I e qeAewdl SOy @rell a1 AN dEehel i,
ATATNSTE TAT I AT T AIed 91 AT FTAe%w, Fared qaraad
HATTeep, ATHINT TAT ATEh(qH AP qEafedd whl Hewddl hades ¥ Frd
FRFRHT [t Aa-faHeTsl 299 ¥ (99 T=7 a7 o Ja% 91Ul @ | THaT
A TN GUAST TRCH (qoaeear Aiffes, AANTE TAT AlEHITF ATTFREl Ggliwdsh
TR T TEHT faebrd, AT ARTHRET Frivad TITThl GAdT(+ e FTEIE® T T fooaH T
AT AGTATATE AT TUHT HE T Haae® ol I |

R. e, JrATivie e Qi AR e ¥ Ygfe SRS

AT, ATHINSTE TAT FIEHAF ATTHRPT FETT T HAR=AATH TrdHT fages d=
ek [RITHET T8T T TAR TUHI Tgeg; T&d, AT ATTHRBT TEATT T, TREIT T T
TR T ST FEHT &1 7 AT ATTPRATE ANTE TAT ASTAIAR AR ST FrAT=d=
T Aieprg, a1 Alebam? A7 AforepR Traept MfaTa FREET AT IS8 a1 =t fHeau
(Justiciability) @7 fawa 9 g7 ? 47 stfreel Hraraae anT 3ar garmefl draeas
HUHT Ha gl Al AT T AFS (A AFRT AT SAT ARl ATALIHAT Tae,
AT g¥F TFT STk AT &veg, 7 ITSUHT ANTRFEE AT ATTFIR HBTATTaTRT FATNT T HT
TTITHT MR I IS®, a7 A ATaTd & Hrvaad T I6s, 7 J%dqT goAhe T Tedel
TEIHT T TRTGGHT TAb] IfeArdd STUheedl [add ®IH ==l TS 3, |

9. T ARFR T JAHT (A6

TTHa AfTR FFR faeaaandT ST ue! Jad 9ig, Ith BITuTIaHT HUH SqawaTdrs
ATHFTT HTAAD] BTA] FAXIT TH FIh LA AT ATIRR AN ATTHR FFI=l
foraepepT WEITET T FHAT AT USd HEIET T FHIT ATTFReT (AT, TSI,
ATT¥eR, ATAITST TAT HIER(Aeh) AF-IHT AT T FAT (AU bl T I T FEea Al
GIh ACHUH I ALE® I Sl (a8 I AT T T ALE® 9 T G=HHT
[ITSTe 73T | U3aT FHEeh! IiAiidacd Hach AT FAHNER TAT T bl THEH! Frarraed

12. &8, A FaaTTE 9T 935 ()

13. TR, TF T@H GUE ¥ HI GG TEAqH Hel ¥ YA AT HeT ¥ Diwakar Bhatta, 'Application of Interna-
tional Human Rights Instruments to Nepali Law: A Comparative Analysis of Theory and Practice’, NJA Law Journal, Volume
4 Number 1, (Kathmandu: National Judicial Academy, 2010), p. 85.
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A & faar v ANIE AT ASTAINAS ATdhR T AT, ATHINTE TIT AIERIAE AR,
T TF, BIF THAH AGHER g1 ¥ [IAEEd qGHEaHl Fih, HIE FATHT B
fRfaAeT AR T T ATHAH FTT gAIas AAl dob e Fe 47 |
T AT TR THEAT ThT AEe&dl qb & (937 T A7 ARIBeedT TRfaar &
fepfareepr aifeass faeaar T&apl & | & AT TR0l ATapRes USd HTHAAT THIA T6S, |
AR, ST =ife FIh [T AHHH! TAT T FIh ITCATTT AT ATIRR AT ATHT
furer afeac =0T | A7 wfrepRepT SaEReT THET AN g5 BRF BEh HEATGTH (I T

[ORT 9 =7 | |k I EgeTe qTied afd ATt
frd e faaeer amawwn, aa afuerer ferasr Fuar, ava afuerarg bt
qEaeEAT (In Generations) Aol el ey, | AT TRATEwdTs B AR a1 139%

AT qfedl qe A THEHT a0 TRehl IEed, S AATTH AT AlTar T ITIh
afq IfEwg | Iledl TR AN 9T ASTAIAh  ATTeHTR, & TATe=iid AT,
TSR TIT AERAE ATIRR T T8l [RATAR Taagdn (Solidarity) ar FHeTA
(Collective) @faer, @@rawarel #Afg®r (Right to Self-determination) T faerTee!
ATIPRATS TR UG5, TG AvqUd ard ATy, Afegm Afaepr ¥ arfeardy, Ssniaesr
ATIFR TGS | AFHT A4 AT BreA (6 AT aAfysr o= dena (Hierarchy  fae=rar weel
B | 9 TS 9 ATIRR FE T favd FEee T HIEET SIeen Hreriae
¥ RICUERT B | TT FEHATH] TIUTIAA b Y&E Tebl & I A7 AP Tk AT
FedtAted, FreaEiead ¥ AtaHrsT g A wfaer favaerdt grA g A afaer

14 See General Assembly Resolution 421 (V) of 4 December 1950; General Assembly Resolution 543 (VI) of Febraury 1952.
See also on this Question, inter alia, M. Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary, 1993, p.
xx. The arguments for controversial decision are examined by A. Eide, 'Economic, Social and Cultural Rights', in Asbjorn Eide
et al. eds. Economic, Social and Cultural Rights: A Text Book, 2nd Edition, (Kluwer Law International: The Hague, 2001),
pp. 9-11.

15 See K. Drzewicki, 'The Right to work and Rights in work', A.sbjorn Eide, Catarina Krause and Allan Rosas eds. Economic,
Social and Cultural Rights: A Text Book, Second Revised Edition, Kluwer Law International: The Hague; M. Nowak, "The
Right to Education', Asbjorn Eide, Catarina Krause and Allan Rosas eds. Economic, Social and Cultural Rights: A Text Book,
Second Revised Edition, Kluwer Law International: The Hague, 2001; Asbjorn Eide & Allan Rosas, Economic, Social and
Cultural Rights: A Universal Challenge, in Asbjorn Eide et al. (eds.), Economic, Social and Cultural Rights, 2™ ed. (Kluwer
Law International: The Hague, 2001), pp. 3-8; Asbjorn Eide, Economic, Social and Cultural Rights as Human Rights, in As-
bjorn Eide et al. eds., Economic, Social and Cultural Rights: A Text Book, 2™ , (Kluwer Law International: The Hague), pp.
9-28; A. Rosas, 'The Right to Development', in Asbjorn Eide et al. eds., Economic, Social and Cultural Rights: A Text Book,
2 | (Kluwer Law International: The Hague), pp. 119-132; Oliver De Schutter, 'Introducation’, in Oliver De Schutter (ed.),
Economic, Social and Cultural Rights as Human Rights, (UK and USA: An Elgar Research Collection, 2013), pp. xiii-Ixi.

16 World Conference on Human Rights: Vienna Declaration and Programme of Action, UN doc. A/CONF. 157/23, Part I, 1993.
17 World Conference on Human Rights: Vienna Declaration and Programme of Action, UN doc. A/CONF. 157/23, Part I, 1993,
para 5. See also Martin Scheinin, Economic, Social and Cultural Rights as Legal Rights, in Asbjorn Eide, Catarina Krause and
Allan Rosas eds. Economic, Social and Cultural Rights: A Text Book, 2™ ed., (Kluwar Law International: The Hague, 2001),
pp. 29-54.
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FHTATH HITAT AR & © |
R i, AT qOT il ARIHRB AT, TG T A A 0A

Taferae fagre Taa <1, qur Ha AfurdReEHT, ATfer, ATHNE T9T Aehidd AfTwRATS
el ¥a7 [ Hehehr Ush & | I AT, ATHIIE AT FIhias AfFRers aredn
T HHAT A ATTHR PATEIAAHR] AT ATaer Aecaqul Je7ehl a1 ISR T afger
Hfchebl ®OAT (g | A1 AfTPRET d1H HeaqU J&78s HA=iid ATchepl ATIBIIBI
THEAT, |YET 9 ¥ HAEAF T a9 (Obligation to Respect, Obligation to Protect
and Obligation to fulfil) T&sm " ®a< 79 fagrasr faema T &7 &4 drgars afq
fegu®! qrewg | 9 qUH AT AHRETR faaer A aFegH del WO fearedre
T g3

T AT AR TEATT T, FEW T T G I dfEdr A TR g7 T Soerd
T T, | ATl ATchebl ATYH, ATHINAD, AT AIhidd ATTPRBT THAT T
TFICH, | AATT ATHTHT 5o, ATTFRATT AT Fel [BITHT EETET T gad & waqe
®I TR T 919, THId IT&T 99T T AR ITART T I3 9f 22y

SATFTERT AT, ATATSIER TAT IR ATTPRATS GLET TaTT T AT H[ a9l e af |
ol A1 AleRes Al T4 Afhare gq AUH S a1 g1 g AddTH B 9 AFare
TREAT YT T TSUHT TMIH &7 | & FEPT TRHT F SATch AR STHT FAeT THT
AT I FALATHT AT ATchelTs YR TaTH T T Bl (hGHePT &ffq Ul T 9 effadid
WIs faq, ASieRars Sl HAlfddare SRIRST & IaTd T I+ Sl e Asdeh]
122 oATie, |THTTST T ATehide ATTPR O T a1 TRISAH! ATRT I der T5TRT
JHT 3T &1 | AT APER TR T IRTSAHT AT AT T5 [HITAA ATHFT e TF, |
afedr, A7 AfIeR R TH RIS AT 99 & (To facilitate), FATT TATRA FIH
FMfed FAAEE a1 Al ATIFRE® HATEAT T RIS dh ATHET T afd a2 I
A1 ATIHRAT Fel @I AW a7 GHET [G0F ATaeEdl Tae AlTal ard STl AT
IiTEweT AT 8Ty fepfarsert Tea a1 |faer 9 = (To Provide) faeTy ST saa=an

18 See Asbjorn Eide & Allan Rosas, Economic, Social and Cultural Rights: A Universal Challenge, in Asbjorn Eide et al. (eds.),
Economic, Social and Cultural Rights, 2" ed. (Kluwer Law International: The Hague, 2001), pp. 3-8.

19 Asbjorn Eide, Economic, Social and Cultural Rights as Human Rights, in Asbjorn Eide et al. eds., Economic, Social and
Cultural Rights: A Text Book, 2" ed., (Kluwer Law International: The Hague), pp. 23-28.

20 Henry Shue, Basic Rights: Subsistence, Affluence, and US Foreign Policy (Princeton: Princeton University Press, 1980).
21 Committee on Economic, Social and Cultural Rights, General Comment No. 12 (1999), para. 15. Report of the Committee
on Economic, Social and Cultural Rights, UN doc. E/2000/22, pp. 102-110. See also Asbjorn Eide, Economic, Social and Cul-
tural Rights as Human Rights, in Asbjorn Eide et al. eds., Economic, Social and Cultural Rights: A Text Book, 2™ ed., (Kluwer
Law International: The Hague), pp. 23-28.
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T T FRaTeTE et aAT "ot fadRor TR, WieAtas faurerd e feted farerm
YR T RIS, B 139 F&l aTHT MU I TRIS, ATl A, HigeAreh
AT ARHT ANRAT SHAT G fad, Afear, araaiae ¥ afdaa THEadrs (0w @
a7 YA TRIS, AIRH a7 G A9d AUH SISHT @I [ T, HaTHer
hieue ST feTeer siafaert faawor T anfe)

R.3. AR, WIS AT WiEHiAP AABR: AT T AMMaE

AT, ATAIAE TAT FIEHIAE ATTHRR THgHT HET T ISTSUHT I97 & &l 9+ AT
et faear HifavTd qaRaTe | T Alhes, | AFATS ATIF (HETOrT fawer aAe
£3T | ifava fHeqw et E af aHETATS ASHIqe JaREe FHETT T &l A9
AT AEATE FH U TR THETT T Tl =ATiqe fequr 7 | it o 7 7
fera STaraTe Haifera STATafafa &1 | T9TeRT STAATeT AT &1 @rel Aid e = miee
&1 ST STA9fAitaars " 916l g7 ¥ 9! HA=ad T HH AT ATad (qhaeH af |
Tehel STFIHT SATIRTTAT EETET T g | AT Fel Jorarers afd gwg ¥ Hraraad To
afsrer af g2

& 9 A TRUR B A I(G ATGF, ATHINSTS TAT ACHRAF ATTFRB] (=TT ATIH
EdTe T 49T AUH HU AT, ATATTER TAT AR ATTRRET qrIedd AR
e &% (TiEal ATawd) H g7 R (1) ¥ ARME J91 AP ATTRRET Frelied
ARG AFavd 9]%% (I AFav)sl gRT R (9) 1 YEGdTT TId g (9471 | &7 wee
e FIAAT AT TR TSIIGHN FROT % 27 STaehl 1 I Aqa=aaeedl g7 § AT FAA
[epTa e 2aeT @ | diedl Aadedl arRT R (9) H AT TH IHR whl S

Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and techni-
cal, to the maximum of its available resources, with a view to achieving progres-
sively the full realization of the rights recognized in the present Covenant by all
appropriate means, including the adoption of legislative measures.

TG0 ARl g7 R () B ATHT TH JbR T8 hl o

Each State Party to the present Covenant undertakes to respect and to ensure all individ-
24 & AR 7. 39 7. RN, dRTEE 4, 35, 39, ¥O, ¥4 T ¥R, e Hage

25 JEr A 7. 9

26 See E. W. Vierdag, 'The Legal Nature of the Rights Granted by the International Covenant on Economic, Social and Cultural
Rights', in Netherlands Yearbook of International Law (1978), Volume 9, The Hague, The Netherlands: T.M.C. Asser Institute,
pp. 69-105; Matthew C.R. Craven, 'The Domestic Application of the International Covenant on Economic, Social and Cultural
Rights', Netherlands International Law Review (1993), XL (3), pp. 367-404; Malcolm Langford, 'Domestic Adjudication and
Economic, Social and Cultural Rights: A Socio-Legal Review', Sur-International Journal of Human Rights (2009), 6 (11),
December, pp. 91-120; David Landau, The Reality of Social Rights Enforcement', Harvard International Law Journal (2012),
53 (1), Winter, pp. 189-247.
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uals within its territory and subject to its jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.

HATT dfedl AAavddl TAAT T&T Il AT [qaeh T ITeAed Gl T ATIAHT ATITRHT
FATEAT Ta A AIAT Iigveg, T AT AT AT JeT AT qcehTel AT~ a
T O FFedT @y | T HAHB ATATH T ATEAT THH TENSH PR & &l A
qfeell Aavaehl IadrT T & T Bk F¥eh (BIaHel AT Tiehel awl g |
FERIe JANT TXHT AN I T b GTel A9 {67 @bl g | Gfel Aaeepl aeava]
Philip Alston %7 9ATS fa=mRT 3f@=g | 9 99 THRE wdl B

It is generally agreed that the major shortcoming of the existing international agree-
ments for the promotion of respect for economic rights is the vagueness of many of
the rights as formulated in the Covenant and the resulting lack in the clarity as to
their normative implications?’.

TS AR TEF ATEAET FEIed d@wg | F 9 A W efde, A qar
ArERfaE ATERET FrEfad Aited daed qR%& o A FAEIT TE T
T AT FEI=IHT AT T APl aRdT § A Sath ANE qa7 AT
ATTPRIT T AT A TIH] dRT 35 | A THAR TFIH] FFEdT TH G |
afedll Saval FTATAITH (TFAT FAh IS FoRT ATF AT ATHINAS TR feqTarr
forar ¥ T 935% AT wifider, AR qer Aiewiqe GrAfaET ToT TUafs A TR
ST o |fafqer Fweredr | A1 FAT Hebra (Treaty Body) g | AT ITsiiiae AraAfd
qA BT | wa AT g9 atefqdr difcas faerar e g2%aw enfdes, areitee aen
afafa (wacfe @afafa) qewd o | S afafaa e @ foooft 9. |1 7%
qheedls WegIaRl TH I THl ey | AT Thes Aa ATdwRF He [agries
AT T AT el @A T Foci@ Tl TTEva, | ST Meae@HT:

The adoption of rigid classification of economic, social and cultural rights which
puts them, by definition, beyond the reach of the courts would thus be arbitrary and
incompatible with the principle that the two sets of human rights are indivisible and
interdependent. It would also drastically curtail the capacity of the courts to protect

27 Philip Alston, 'No Right to Complain About Being Poor: The Need for an Optional Protocol to the Economic Rights Cov-
enant', in A. Eide and J. Helgesen (eds.), The Future of Human Rights Protection in a Changing World, (1991), p. 79-100 at 86,
who mentions Articles 6 to 9 of the ICESCR as a notable exception.

28 See Oliver De Schutter, 'Introducation', in Oliver De Schutter (ed.), Economic, Social and Cultural Rights as Human Rights,
(UK and USA: An Elgar Research Collection, 2013), p xvi. @ 2005 @[ Optional Protocol of International Covenant on
Economic, Social and Cultural Rights & STT4e, |THITSTe FaT Aiekiaes arafdars Individual Complaint f e fegaaber
T, I 2093 3fg AN AT TEFEET T | FA AT FATT I Human Rights Committee ST STRRITET TTHT 3 |
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the rights of the most vulnerable and disadvantaged groups of the society.”

YTk, TN qAT Ahiad ARk AT W 81 | J9ellg AQTadiaT 319"
E3F AT qFATs WE AT gHAGT g§ad TeIH! TBITGHT ABT qb F &l T AITATHT
Sth fawrewa qwafad faser #6175 | WA FEr fhenred g e ot
ATIARAT FaT IqA RIS Tl FT AN FT &7 T JF [hiqeepr dargee
AT fastepl amvmert sraeaspar e | afq 9 fopfamepr fepgeier favmirans fares T
ATITFTCAT GAT AT THTTRT HaAATERH AIAHATE FTA TRIGT AT & A farer
qaT ATETE & AT AT F AT AR AN FE® A5ad g1 I AaLdT AT3H
qHS | E A9 {pfaaed Jares fasrar T, ool T GERTEATE AT IS IS
785 X AT hewdd! [uild argd AfheT ¥ IRAH! qared AeTddeed AT fafa=
hOATEwRl HIAHATE GUSH TRAdH! g O AT, AANTE TAT ATEHTF AfThRent
aTeAT furr et it W AR Smaedear Uad | AW qAT ITSIHIAE  SAfTeprReT
aTeAT fqoT TeeRr e afe fasrer aRomeRr AravgeRdr gde’ | SE HRETR AR
AT eraTerde wmeer fdaT i er ¥ fasar g ATFvdHar AU EEA | AR @y
TIATEHT AT 9Tk FIAAT FETIAT, AT AT, FA(EHT AT Fleb(qer AT
FTIAT T ATHRT ATNT A (AT TURT AT ATHUTRT G THH] ATNT AGTATA AT
fovg a9 TXAT ATIYMEE GIEl ANTE T AR ATTHRET AT AT TEae | TR0
qEae YTk, ATHINAE T Wi ATTPRIAT FGT T7E, | TIA [a5bT ATIITRAT

29 General Comment No. 9 (1998), para. 10. Report of the Committee on Economic, Social and Cultural Rights, UN Doc.
E/1999/22.

30 Economic, social and cultural rights may also receive constitutional protection through an expansive interpretation of certain
civil and political rights such as the right to life or security of the person. The best example of this type of protection can be
found in Indian constitutional jurisprudence where the 'Directive Principles of State Policy' in Part IV of the Constitution have
been interpreted to enlarge the scope of the Fundamental Rights' in Part III. The Indian Supreme Court has held that the Direc-
tive Principles are of essential importance in interpreting the content of fundamental rights. Thus the right not to be deprived
of life in Article 21 has been interpreted to include the right to a livelihood (7ellis & Others v. Bombay Municipal Corporation
and others, (1987) LRC (Const) 351 (the so-called 'pavement-dwellers' case). Articles 39 (a) and 41 oblige the state of direct its
policy towards securing the right to an adequate means of livelihood and the right to work), the basic necessities of life such as
adequate nutrition, clothing, reading facilities (Francie Coralie Mullin v. The Administrator, Union Territory of Delhi, (1981)
2 SCR 516 at 529), the rights to shelter (4hmedabad Municipal Corporation v. Nawab Khan Gulab Khan & Others, (1997)
AIR SC 152), health (Paschim Banga Khet Mazdoot Samity v. State of West Bengal, (1996) AIR SC 2426 (Right to emergency
medical treatment), and education (Jain v. State of Karnataka, (1992) 3 SCC 666; Krishan v. State of Andhra Pradesh & Other,
(1993) 4 LRC 234.

31 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Republic of South Africa, 1996 1996 (4)
SA 744 (CC), 1996 (10) BCLR 1253 (CC), at paras. 76-78 (first certification judgment). Before the final Constitution (Act
108 of 1996) could come into effect, the Constitutional Court was required to certify that the text complied with a set of 34
'Constitutional Principles' appended to the interim Constitution (Schedule 4, Act 200 of 1993). These principles were wide-
ranging and included a stipulation that the final Constitution protect 'all universally accepted fundamental rights, freedoms and
civil liberties' by entrenched and justiciable provisions certification judgment. The Constitutional Court declined to certify the
final Constitution in the first certification judgment. An amended text of the Constitution was certified on 4 December 1996.
Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Republic of South Africa, 1996 1997 (2) SA
97 (CC), 1997 (1) BCLR 1(CC) (second certification judgment). The 'final ' Constitution came into force on 4 February 1997.
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qEATRT ATTBTIRT SATNT ATAIARAT TG, | TG A ATTPR AT T F ATTFR =ATTTH
frequrert fawa g 9= &1 fARder A9E ardfere fawg g7 |

Y. e, AHATTSF TAT AEHTF AR FRATAAAHT AT SAT GFATNDT STALAHAT

oY, ATATNSTR AT ARl ARTFR FATEITH AT SeAT g sraeasar T&e
ar ged W faaradr ger T fauemr uft Sfad deew aie At drgeg | At AT
ATTFTIRT FIATEAT T AT AT S AT ARTRE TAT ASTANTS HATTFIREBT BrAT=IT
T ATl B, | THHT TSINSHT qTeAl qeb & &l AT ANIE TAT ASTANTE ATTRTR FTATATT
T AT ATAIIHAT Ta | GTET ATAAE FIAA A T [ qT AT, ATHTNSAE Fq0
AIERfad ATHR FRATEIT TH SAT TATLNH ATALIFAT Tag | & AT T @ qr,
e, RTeT, STaTe ST FRTEwh] HALT T GAl THH AHEHA gad AT, TG A4 AT
e fob AT q9r TASTHIaE ATTPREED! BT T bl ATTLABAT 5 o | TIaT
FRITR AT T F{q THEHBT AAITHAT T88 | RISTERT =TT FITATS A& T T
T FA THEH T IEE A Tl Jedew i Ifae faemefr e dfewst

ATYh, ATATISTE AT LAk ATIPR ol TFdl U Agh! Taifgdl HRU @redl
ITehT WY AT AT T AT E1E | AFhT TS B GET &l i faafor 78
&1 AT RN FET Sl FTATEIT Tgd I &1 | T GF=IHT FAT TEeeehl e fad
Aleprg, STt A ¥ ARAATS o Afebess; | AT T T A1feF & Fghl AT T g |
IRl FHT G | qT AP, TTHITF AT ATCHITE ATTFREPl Feetad TAT [IeTewmal
AW 3T AfE | AT T TR RET a9 B¢ A9 des EEH G | X, ATAANABIES
faretr urgTeTe afs=a favsr | TN AT AATATEEHT ATagared! Ui Iide ATTITHAT
75 | AHAT JAIE® ggle wal afams

HUT fard FTIHRA (UNDP) &1 Aqa=drd gfqagqare 91 & f@wg 9 afg Il
feuepr anfder N @ér qua 9 A7 AfrpRer FAT=IT GET ST g gaaT 4

Y I AU #2 Aifq i S deunl gv | SR TTATEHTATS SAIATTHT FR
FAITRT FROT G FH Y [ I AT Teepl qedT A TRIE a6l F2 [ad a9 &0
TIAT AT GITIaael SEUHl B | TGHRI ALl Tl T&AT THE I & TR Y
Ty efasrer wWHhrg w9 AH T8 T 909 B ST AT AEGLTF GATaTe aroad EH
B | AT AAAT AfTererl i TEehT AUH Gfqagehel AT IIaaaT T i e e

32 TR T d@H @UE 3.3

33 See Jean Dreze, 'Democracy and the Right to Food', in P. Altson & M. Robinson (eds.), Human Rights and Development:
Towards Mutual Reinforcement (2005), p. 45; Myron Weiner, Child Labour in Developing Countries: The Indian Case, 2 /n-
ternational Journal of Children's Rights, 121 (1994).

34 See the UN Development Programme, Human Development Report (1994), p. 4.

35 See the Report of the Special Rapporteur on the right to food, Oliver De Schutter, Mission to Brazil, UN
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g |
AT, ATAISIE TAT AER(AP AAIAA I AH [aoqolr F.3 97 T (AUl ATid®
wifeer A7 afaer W o1 T4 I G Fooi@ TET ST | T T AITETT
¥ FIAHT GET ARBIA TAT T A LR T AMGF AATTIAT T8 75, T ThH
TET STSHT FIIANT g ISaT°0 AL AT(deh, AT TAT AICHIAF ATTFHT TEa
TGS AT [AURT AT AT HEaqu AHbT Teeg |

Y. e, WIS TOT AiRlqE ARFR T T A

AT, ATHITE TIT AP AT HATEAT T T AT THE ST TEThT
Tk 81 | AT ATghReATs AMdaTd {0 a7 A= Graehl Ul @I AT AT heeehl
afaepears afsaa T 9Tged | @l wYE & &1 99 a9 frey affeafaew wvE weE
T A | R, TF SIS 97 Ursg (e /| &<l ik, ATHINSTh e Alehided
ARTFET qEEtd AaRT 4288 BN g e AT whaew wfed ey @y Sfed
FTATIT e, ATAYAF FAA FaAg a&g a1 A ATPR AR] T 5T anad g Twr
T IS | AT AIPRATTIT Fel T ATgPR g o @ A gv (Self-
executing)#AfgeresT ®IHT ATfHE, AHTE TT AIERde AT AT TWHl 3 |
A ATIFRATRIT AT T TEUATAH] THAAT, THT HTHH! AT FATH SATAT T FHA
fopTaHel 2TaeR 8 IMTTH AlTHR, aTAdiad T Tdhesd] SHHT Y& T GEdRTH
ATRT f9T FTH 2awdr, dAfqard ¥ :97ch RIear, AT oF T Taeaarel ATareAr fRre
ST IS AT, AT, ATAAAICHE ¥ GoIATCHE ITTarasl AN Tadeaal ST
AT TGS | TTHT AT ATATTT T&T TSTEedTs IABT STl FTLHT ol qie TRTTehT
B | SUF TREEEHT:

It is especially important to avoid any priori assumption that norms (in the ICESCR)
should be considered to be non-self —executing. In fact, many of them are stated in
terms which are at least as clear and specific as those in other human rights trea-
ties, the provisions of which are regularly deemed by courts to be self-executing.*®

Doc.A/HRC/13/33/Add.6 (16 Feb. 2009), para. 36; Rights or Privileges? Fiscal Commitment to the Rights to Health, Educa-
tion and Food in Guatemala, Center for Economic and Social Rights and the Central American Institute for Fiscal Studies
(2009).

36 Committee on Economic, Social and Cultural Rights, General Comment No. 3 (1990) UN doc. E/1991/23, Annex III. See
also Asbjorn Eide, Economic, Social and Cultural Rights as Human Rights, in Asbjorn Eide et al. eds., Economic, Social and
Cultural Rights: A Text Book, 2" ed., (Kluwer Law International: The Hague, 2001), pp. 27-28.

37Articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3) of the International Covenant on Economic, Social and Cul-
tural Rights. See General Comment No. 3, (1990) para. 9. Report of the Committee on Economic, Social and Cultural Rights,
UN Doc. E/1991/23, pp. 83-87.

38 General Comment No. 9 (1998) on the domestic application of the International Covenant on Economic, Social and Cul-
tural Rights, para. 11. Report of the Committee on Economic, Social and Cultural Rights, UN Doc. E/1999/22, pp. 117-121.
EHET T WAATE RT LY, T T A T 0% F T < (9) T AT A@H @IS .2 T 3.3
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. W
3. AT AT AT, ATATIS T Qs AR

TITAHAT AT ATTRRB [TbTd T 220 H IHEE T AUH 573, | AFTHT AT
ATIRTSIH! FiqaTd, 0% BT IAT qHFT WHl B | I ALRSIH (g1 30%0 o
qfedl Ted ATHE ATFRE Hed T AAdeEdls Jal ®IH R ER TWH Mg | a9
Tfaereer SiER TR "a A fagreaer dEwAr § T a9 9w faTee
fafa=T A sferaT avaferd avaiiited vy TRhTdEsd! Jal A T TUHN I5g |
TAIT A I AZad°) UG Givags HeAd! T 81 | T 9380 qwal qfged Adrel
HHE Wbt A1 3T Herdivaes 40 Hef ugar dfereprt! AT gey A o | wrd
HIFE ATIRR T ARANET FIAEH] HETdelTg 0 AT ALHIR FqTe Fied T, 099
FNTHT & (}) ARNA AT AGFR T ARNLT FIAAEEATS AT HIATAR] ITAl
ToT fauespt @ | 79 fedraet 980 FI ATUT IAFHATE A AfTFReH TEfrH FHT wIH
Swi@ T Alhrg, | AFITGH [GagedT dfaud [ausl Jeed T TAH! BIAGATH
Fd I ITAHA GIUHT GTT | A ARIFREERT FATTITHT TSTRT @I AT TR
IMGUA | TF HROT AT, ATHITS, TAT AlCHITH ATTHR GXINTT g bl | IR
TTHT AT FEEATS ThaTH! FSMMT AT Tebel | ANTRFEEHT oA A T AT |
TITHT Zrgebl AATATHRT (ST TAT T 9T Wek Gk ATHI 3vg 3 [AGIEHT AT | TH AT,
TTHI TAT ATERITR AT AALAT ¥ (IS T | &% TFR 9fF T TRl g I
TATCTAT 373! THE FIROT AT, TN TIT AR ATTPREN B Feera o far?

UF TF ATHT 373 ¥ (4518 9T AITAHl Aq1d ASANGE a1 T H9Td HHAE 9Tl
(HTSATETaT) &= TUHT 978 g3 GAHARTT T q97d PR T 7T HHS qrdi (HTSrarar)

39 Bill of Rights includes International Covenant on Civil and Political Rights 1966, International Covenant on Economic,
Social and Cultural Rights 1966 and Optional Protocol of International Covenant on Civil and Political Rights.

40 Nepal has ratified seven core fundamental human rights laws out of nine. Those seven are: International Covenant on Civil
and Political Rights, 1966; International Covenant on Economic, Social and Cultural Rights, 1966; Convention on the Elimina-
tion of All Forms of Discrimination against Women, 1979; Convention on the Rights of the Child, 1984; Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984; International Convention on the Elimination
of All Forms of Racial Discrimination 1965; and Convention on the Rights of Persons with Disabilities, 2006.Those which
have not been ratified are International Convention for the Protection of All Persons from Enforced Disappearance, 2006 and
International Convention on the Protection of the Rights of Migrant Workers and Members of Their Families, 1990.

41 International Convention on the Elimination of All Forms of Racial Discrimination 1965 (Ratified by Nepal on 30 January
1971).

42 Kalyan Shrestha and Dr Anand Mohan Bhattarai, 'Role of Judiciary in the Enforcement of Economic, Social and Cultural
Rights: Experience from Nepal', in Inke Boerefijn et al. eds., Human Rights and Conflict, (Cambridge: Intersentia, 2011). See
also International IDEA, Creating the New Constitution: A Guide for Nepali Citizens (Stockholm: International IDEA, 2008),
p. 100; and International IDEA, Nepal in Transition: A Study on the State of Democracy (Stockholm: International IDEA,
2008), p. 73-90; Vincent Calderhead, Enforceability of Economic, Social and Cultural Rights under the Draft Constitution,

in Bipin Adhikari (ed.), Nepal: Design Options for the New Constitution, (Kathmandu: Nepal Constitution Foundation and
Others, 2010), p. 297-305.
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=T AU (&I MieT FFRIATA F3eT THE FRUEE Hel AT, ATHISTE q9T HIEhidh
AIHREFN TR I e I U (98T I FRTATs AHR TH Terg | I I TS
PR TS TUTAH] A=AH FGeT, 053 FRI TARAT T TUTA AT DT FFITT 30%9
ATE @IS AT | A=A Ffqard ST 9 9T I8 Ffqaraafq g ST =8 Ja=ine
ST T TRl Yides qid TATdl T b ATRATAT TTH IS dl ANTATE J¥idH
T TebTell NRISITTaTe BIgrerdl ¥ AU AT=Ter b RIaT TFRIar T FiagrT
FIMIT TH TAR T | Fel e Jraemar G T qaaeft aars+ w9 afs 9aar
T TPl AHRHT FT AT G AT AT AR FF@rg T9 ATeara 9 fagadr
TR 7T TART AAEETA ATHEEdTs &1 AT THATA UL Tl T FqeTT THTTE
AT ARTEE FFET g JQUls Aaar 97 AeshR T SHAT Jal 9k AT_[aq
T grert) FagT gaTaTe AT gy WA qdTeR T 99 faRig wivwe | atq g g
af AfaeTT FTTETE JATelehl ATFeTd, 00 AqTA ATET 3 T AT AT |

ATTPTRehT TEA=HT YUHT HGEAEE Tk U Jed ¥ ATIH Ehl & | I e,
ATATNTF ¥ AEhiqd ATTFRTS Haad Afawr afece dfaameedr e g ¥
Hifdeea=aiTa atead T | 90T 3 "7 Gifad ghdl 00 THE W QU g | a9
AT, ATHINTE AT FIRAE ATTPRF Hewddle WIS QU & | TATART AT
SfedAtad =ATdes, ATAITE TAT FiEhidh ATTHRHT TFATTIAE dAT=T T3 Sh(ERT 9% (1)),
EAAH B (ART 19 (), THTAATER 8 (IRT 95), FaATgd qdT ATATT AT [ameqarl
g (URT R¥), TR g (URT W), MTHE TR 8 (RT %), o5 ATATAITR]
g (IRT 30) 18 FFAAT gF (IRT 39), ATOT qIT FEBAR 8 (IR 3R), SRR
EF (AT 33), FHHI F (INRT 3¥), WA FHET g (IRT 3W), TGl 86 (dRT
3%), ATATAHT BF (T 39), AledATHl 6 (ART 35), ATAATADIH 8 (U 3%), IATR &k
(ERT ¥0), SIS ARTKHH! & (IRT ¥q), ATHIAE ATAH[ & (ART ¥R), ATHINTH A&
g (AT ¥3) T JUAKIH F (IRT ¥¥) TEH S |

o

A wrfaerr sfererers Sfaaraer AT ¥ o1 eaterd, Treawr Heow fagres, difdes

43 AT IR T A FRAE G (WAETE) G el faeqa onfed awRiar 083 ot afafa, e afsraren,
ffeTar, 7. Y(sl

44 TT 000 T 005 AT UF qU# (97 AIfE® q5 TeF GSF ATRIGTHT TN TGqeATE Gfedl FaeT Ar=ared ¥ rgr qaeT
A=A aiq T |

45 ofger SaarT q9Ter SIAET T TEAg =R AUGTg qare AeTerdel AT faEed WA |

46 TEATE THT AIY AR AT=5) AT ATRIAT 093 A HTAUAT 9 T AT T § HIGATTE R =eqep! fa |
47 TR AH FIaUTT 2008, YT ATIRTTH! FIGeTT R09Y, TITAR! TG 09%, TUTA ATIRTTERT FaeTT 20%9
T TATeR] AARH FfaamT 053
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¥ qMIcEe® o Yl ged T ATYE adTs [QUH B

A1 AIFRH FATEAT T THART FqgHe TS [QURl G | A AEAD
FAAEE als Sth ATTERS] HATEAAT T I8, | FATAIT HAA g7 Aol eI d T
Ftaamer arEs ¥e? T w90 |y awer qusl | AT ATTRRET BATEIATET AT
I IR FATeAH] HelATATIahIe] FATSThaAl Aaard Haaad el [qeaed
TSTHTH FESATHT AT TST Tl B | T ATATH] EIGEHT FIAA ATARTEH AT
T JUTH, I8 HAA Arad, FIFTHAT HTATAAR] HAA Ao, Geaiegd TATTaH qradess
T g fase® WH BF | FEA AT AT FATATHT JAHTH AR 3q g2 Hifd®
EFE® FATAIAHT AN TEhTA FIATEE (AT T I ATAYARAT I+, | Jeplel ATe
FAACEAT AMdH B9 faq=, ATMH T AHST AGLATHT Tehl ATFIEEb] AT, Tebe
HiEaAT, AUTSIAT HUHT SATFTEE, ATASART, ATHT GXATE T TGF TAT AGHE STTTF]
AT FeedTs ATHINTE AT [aTehT ATNT, °= THUHT IfAcTehl ATATHR! SaLAT THHT AT,
ARG Gieddrs Sladice! SqadT THH AT, Yo ARTERATS AR Fhebl Had
T AT, ITARRTIATS AT HAT JqAed IRTIAHT AT, TH qTREATTR TFEIHT T
IS TR ghehl ATNT AT a3 I el B |

gRT ¥ of N AT Ifecataa Hifee ghe@ed! FTAEad T =AMt FlTee drd auras
ATESHHF T AT Jooid Tl G | ST Tl GElehealebl TAHT AITA IR, TITAH]

FITGTAR! TRT ¥\ HATIT T T TRIIA F9TAb] G FGEeHT 9 2T [gdTdes 9T
TRl T | 99 AeAId U9 URT 3 a7 [qdgeE® WY HUTd ¥R Afed 9% dar

fairrere® U TRIST Thd TR i@ ¥ didl [gagees faia— afafdesqr shEr
TARAR FHAT TEHT T |

& TITTTl ATTBTRBT AT THT ANTRPEE ATTPRP AlTel FTANT T TS
? gEHT FAX AT FroTeAT 0| ATTHRBT FTANT TS BrATeaaT THAhT ATRT =ATelehl
FEHAT (¥R g, T BTOIET S ATCAH FH T AATaIaTe Teqee g Fawer afgad >

48 EFETE AUTAH AGUTTR! ARTE® ¥R, 40, 49, R T 43

49 TILTEF TTARH! &F (GRT ¥%) : TF ARTEERT T EhebT ToAal AT aRT 933 a1 9¥¥ AT @ THITH FadTiTH
IUAR TS &F g9 TaAred FAAATH] AR & U7 433 () (AT WALTTRRT JTT AR GohebT TAATHT AT a1 THT
STERFT ATRAT THUHT AT HeHT STARP] AGLAT qU U AT STAR AT AT TAAET ARGURT AT FA FIIAT §ebebl
TEATERT AT AT ATASAAF &oF T GRIFF] F (T8 THTET TUHT F (qaT7 21 TS THART AR Faree! AITATATS
TTE TS GRT %Y o I AQTATH STATIHRPT THIHT Feord TH G |

50 WA b FTATEAT. T ARTRR IGd EHhewe FIATEATH AT AEAAHET AR T AT FGaTT JRET TR
AT SOl BT SHET T |

§1 Asbjorn Eide, 'Economic, Social and Cultural Rights as Human Rights', in Asbjorn Eide et al. (eds), Econom-
ic, Social and Cultural Rights ( 2™ edn, Kluwer Law International 2001), p. 17.

52 Kalyan Shrestha and Dr Anand Mohan Bhattarai, 'Role of Judiciary in the Enforcement of Economic, Social
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IRT ¥'\8 HTATEAT T ATCH] FIAAGER] FATAATR] AL & FHEAT @ 8l A FRTH]
ERIHT T A% el a7 B I sfaveg el TITell Farea AaTAae i, a1
FAT FIEE(qTF ATIHREPT THATT T, FRETT T T IR T delebl ATAERH TFH T9T G
TEHT AT Fel Hewdq0 hIee® AT T [GIquw g AT9TF Ihave, |

¥. A, ATATTE AT WEhad AABR I Farod AT

AT FA=e HAATA ATAE AITAT 10| THBT AR AT {077 FTeTeh] F¥U Afaqaee
A TAIaE | TSR] qaree AGTAdA AT, ATANTAS TIT ATERITH ATTHRBT AT
T TRTSA HHAT AN TH AT HET T AF FHEHT a0 T Alebeeg, | afel,
ATIF TR T FHAAT AR ATIRR TART T Feafegd HIAT a7 d1 BIATER
T TRT AT B 9763 FITUTHRT SITERTHT BITON T AR TUHT (Hfaafg a7 waem quet
fafaefe @t g7 it amaer T e wewg | d, SfaarTe srated wifad aEewd
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Problems and Potentials of Religious
Peacebuilding in Nepal

-Shobhakar Budhathoki

Abstract

Religion can play instrumental role in peacebuilding and justice. It contributes for
creating tolerant society and helps to reduce tension among the communities arisen due
to communal and religious differences. Similarly, religious leaders can help to resolve
conflict in the society by playing the role of facilitator and mediator. However, the religion
can be used as a tool to accomplish political agenda, which could escalate violence.
Therefore, this article discusses about the importance of religious institutions and
inter-faith community leaders while creating peaceful, tolerant and harmonious society.
1t also attempts to identify potential areas of tension in the name of religion, and analyzes
the relation between religion, religious institutions and inter-faith community leaders
in terms of building peace and ending violence. While exploring the issues of religion
and peace, it attempts to identify role of inter-faith community leaders towards stopping
escalation of violence and promoting peace as well as approaches for collaboration
through inter-faith leaders for tolerant and harmonious society.

Introduction

Throughout human history, religion has played a pivotal role in the shaping and reshaping
of social norms and values. These norms and values contribute to the foundation of political
systems, welfare services, economic policies, laws, and sometimes war. Even hard line
secularists or non-believers acknowledge that religious institutions and the morality set
forth in religious texts permeate state structures and social norms with both positive and
negative ramifications depending on the leading interpretation of religious values. However,
historically religion, as a way to identify one’s self, define our morality, and give meaning
to our lives has easily fallen prey to misinterpretation, selective reasoning, and absolutism
thereby lending itself to become a tool for the mobilization of violence, inequality, and fear.

But with so much prejudice, hatred, and violence based on religious zealousness, can
religion become a tool for peacebuilding? At the heart of nearly all religions is “love” and
by extension compassion. This basic moral premise illustrates the potential for religious
validation of peacebuilding. Looking at religion from an institutional perspective, the
structures and “divine” power or connectedness of the leadership offers a ready-made moral
authority with the ability to mobilize masses for peace. Religious leaders and institutions
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have access and the ear of local communities, respected leaders are uniquely positioned to
promote resolution and reconciliation, and people will be increasingly compelled to follow
through with agreements made to end or prevent conflict if they feel that is divine will.

Unfortunately, not all religious leaders advocate for the downtrodden or find justification
for and preach violence. There are often religious traditions or superstitions that are either
antiquated or misrepresentations of a poorly understood moral guide. We know that religions
are often hijacked for the purpose of economic or political gain, but where there is power to
destruct there is also power to heal. Religion is can and must be used for societal change and to
create or encourage communities that respect human dignity, and promotes peace and justice.
In this regard, religion can serve the betterment of society and each religious community
that believes and practices a faith based on principles of peace, love, harmony,happiness,
devotion and salvation will serve all persons.!

Nepal is abundant with examples of how religion impacts society and can influence public
life. Since the inception of its statehood, religion has made tremendous contributions for
societal and developmental changes in the country.

Traditions, religious texts, religious leaders, and practitioners alike have influenced family
life, villages, cities, and the state. Just as in every corner of the world, in Nepal religious
values have played a central role in disciplining people and punishing wrongdoers, and
continues to inform, although not as significantly as in many religiously conservative
societies, the formulation of laws and enforcement. Until the mid-twentieth century, the
elite rulers or family dynasties used these religious values or scriptures to conceptualize
their decisions during their so-called judicial hearings for their subjects and enforced their
decisions as part of punishment against to those who supposedly violated societal code.

In the case of Nepal, the Hindu religious code has had the most influence on its history,
statehood, and societal traditions. Nepal is profoundly diverse with more than 100 languages
and ethnicities, and a plethora of traditions and practices throughout the small nation. So
too is the diversity of the landscape, climate, demography, and increasingly religious beliefs.
Sandwiched between two giants of power, India and China, Nepal has been able to maintain
relative independence and established a legal code that although not comprehensive,
aspires to protect diversity, identity, religions, and expression. As Nepal has moved from a
kingdom in which the monarchy was “divinely” ordained and the King purported to be the
reincarnation of Lord Vishnu, political transitions have simultaneously unleashed a move
toward a secular state while usurping religious authority or communal tensions for the

1 Gautam, Damodar. “The Sanatan Dharma (Eternal Peace): Beliefs in Nepal”. Conference Paper on International Dialogue
between Islam and Oriental Religions, New Delhi, India. February 20 - 21, 2010. pg. 3
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purpose of political gain. However, with support and encouragement from Nepali elders and
civil society, the religious diversity of the nation could become a powerhouse for change and
peaceful coexistence.

Religion and Politics in Nepal

In terms of religion, Nepal is a multi-religious country with each religion consisting of
multiple denominations or sects. Its inhabitants are majority Hindus, followed by Buddhists,
Muslims, Christians, Jains, and Sikhs. According to the 2011 Central Bureau of Statistics of
Government of Nepal, the religious diversity of the country is as follows: Hinduism (81.3%),
Buddhism (9.0%), Islam (4.4%), Kirat (3.1), Christianity (1.4%), Prakriti (0.5%), and Bon,
Jainism, Bahai and Sikhism, all remain at less than 0.5% of the total population.? This
diversity of religion brings with it numerous opportunities for building mutual collaboration
and cooperation towards acceptance and recognition and respect of each faith. The religious
diversity of Nepal could be a treasure for the country if practiced side by side, but it may
also pose threats towards maintaining tolerance and could create hostilities as a result of
disregard or hatred created if religion is abused by leaders.

According to Article (18) of 1948 Universal Declaration of Human Rights “everyone has
the right to freedom of thought, conscience and religion.” This provision basically allows
individuals to change his religion or belief.* Nepal’s legal codes aspire to reflect this
principle; Article 26(1) of the 2015 Federal Constitution of Nepal states that “every person
who has faith in religion shall have the right to profess, practice and protect his or her own
religion according to his o he conviction.” However, the constitution further elaborates that
no person shall be allowed to convert another person from one religion to another.* It means
religion can be practiced by individuals without any form of fear in accordance with the
principles of freedom of expression and religion, and it should not be interfered with at any
cost. According to the law, religion in Nepal is a matter for individuals, and each citizen
should be entitled to practice religious freedom.

While this protection of religious freedom is documented in the Constitution, and the nation
was declared secular, religion has continued to seep into the politics and governance of the
country. While there are arguments that secularism is not a prerequisite for a democratic
country®, in a nation as diverse as Nepal advancing one religion over others by allowing it

innate access to governance seems to invite resentment and the opportunity for oppression
2 “National Population and Housing Survey (National Report)” Volume 01, NPHC 2011. Central Bureau of Statistics:

3 “Universal Declaration of Human Rights.” Article 18 http://www.un.org/en/documents/udhr/index.shtml

4 “The Constitution of Nepal 2072 (2015 Article (26)

5 Kuru, Ahmet T. “A research Note on Islam, Democracy, and Secularism” http://www:-rohan.sdsu.edu/~akuru/docs/Kuru
IT_09.pdf pg. 31 - 32
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potentially leading to upheaval, violence, or rebellion. But Nepal’s history makes secularism
and equal protection of religions challenging.

Nepal has been officially Hindu Kingdom since the unification of the country by King Prithvi
Narayan Shah in 1768, which was further entrenched into governance by the 1854 Civil
Code that imposed a “Hindu” caste system and discriminatory practices based on class.®
The 1962 Constitution introduced by the autocratic panchayat regime officially declared
the country a Hindu Kingdom, and barred common people from changing religious beliefs.
In 1990, after the restoration of democracy, the concept of religious freedom was widely
accepted through 1990 constitution, but the status quo of punishing converts to non-Hindu
religions, particularly Christians, continued until the all of the Monarchy in May 2006
through people’s movement.

As aresult of fear of prosecution, the presence of Christians in Nepal was very minimal until
the end of Panchayat regime in 1990, but the number has rapidly increased in recent years.
The absolute former monarch was presented as form of Lord Vishnu, which ruled the country
in the name of the Hindu religion for about 250 years. Intentionally, the former monarchs
used Hinduism as a way to incorporate non-changeable provisions in the preamble of 1962
constitution that was introduced by replacing the 1960 relatively democratic constitution.’

Whether people agreed or not, Hinduism was made the formal religion of Nepal and traditions
and practices of the religion were imposed through state mechanisms. As a result, other
religious beliefs were basically unrecognized and are enjoying relatively better position
since the demise of the monarchy, but continue to face inadequate recognition or respect
from the state.

Although Hinduism has been the prevalent and state religion since the unification of Nepal
by Kind Prithvi Narayan Shah of Gorakha, other minority religions, including Buddhism
and Islam have been practiced for hundreds of years, with Buddhism and Hinduism sharing
many similarities. Some theologians claim that Buddha was born into a Hindu family,
and with the subsequent co-existence and widely accepted shared practices of both they
have been living side by side without any tension. However, former monarchs used both
religions to their own advantage to retain power, and also used some Muslim individuals
by providing executive or similar positions to win the heart of those communities without
formally recognizing the religion itself.

The majority of the Muslim communities reside in the southern plains along the border with

6 Timsina, Monica Timsina. “They’re More Violent.” The Kathmandu Post. http://www.ekantipur.com/the-
kathmandu-post/2010/08/01/oped/theyre-more-violent/211098/
7 “The Constitution of Nepal 1962 Article 3(1) http://www.constitutionnet.org/files/Constitution%201962.pdf
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India. Interestingly, Islam was never targeted by Hindu rulers or elites during the period
of autocratic regime. Although Islam was not heartily welcomed or accepted in Nepalese
society and they were treated as second class citizens, whether due to their quiet existence,
non-confrontational stance with the Hindu rulers, or purely involvement in the business
sector, the rulers of Nepal did not feel compelled to confront Islam in Nepal.

However, the conservative Hindus and Hindu elites have always felt threatened from
Christianity. They believe that Christians are invading the space of Hindus by spending huge
resources for conversion, as well as imposing Christianity through providing financial and
other types of material support. There are even some political parties, particularly Rastriya
Prajatantra Party- Nepal which maintains its close relations with the former monarch, and
are campaigning to revive the Hindu state identity in Nepal.® Conservative Hindus, including
Sadhus (saffron dressed people) believe that expanding Christianity is another form of
intervention of the western world in national sovereignty, aiming to diminish the existence
of Hinduism. It is true that there are missionaries active in Nepal, but it is hard to believe that
all the conversions are happening only due to financial or material lure. There are numerous
other reasons that people are encouraged to convert their belief or religion. Whether the truth
about the conversion is accepted or not, this remains one of the major issues positioning
Hindus against Christians.

During the period of monarchy’s absolute regime in different time period of history, all state
mechanisms had no choice but to accept Hindu traditions in public life as well within the
institutional structures as illustrated by the military’s naming of units as Hindu Gods and
Goddesses. Hindu temples were built within the premises of security agencies in which these
temples are yet to be relocated and the priests were officially hired to conduct daily worships.
Even though other minorities were not officially barred from entering into these security
agencies, they were not allowed to practice their own religion freely. These arrangements
were not included in official policy, but were enforced through direct orders from ‘“higher
authorities” to fulfill the desire of the Monarchy. Not surprisingly, the official calendar was
developed based on Hindu tradition and culture, and enforced accordingly. Only festivities
of Hindus were recognized as public Holidays until the year of 2006.

Religion must be separated from politics so as not to discriminate or impede on universally
held rights. As former U.S. President Thomas Jefferson said, “religious institutions that
use government power in support of themselves and force their views on persons of other
faiths, or of no faith, undermine all our civil rights.” Unfortunately, the Hindu religion has

8“Nepal: Kamal Thapa’s signature campaign for Hindu State revival” The Telegraph
http://www.telegraphnepal.com/headline/2013-03-17/nepal:-kamal-thapas-signature-campaign-for-hindu-state-revival
9 “Thomas Jefferson on Politics & Government: Freedom of Religion.”
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remained the center of political power in Nepal and has been used to protect the regime by
imposing certain beliefs as part of the country’s codes, which was even accepted by the
multi-party democratic regime during the period of 1990 - 2002. However, Hindu supremacy
in Nepali politics was officially eliminated after the collapse of former King’s arbitrary
regime through a people’s movement that reinstated parliament, and announced through
proclamation on May 18 that the country is secular for the first time in Nepal’s history. The
document states that “Nepal shall be a secular state.”!® The move was highly welcomed
by the people who support liberal values and view religion as an individual’s choice and
not the state, as well as respect of all individuals, ideology and faith. Minority religious
communities were particularly overwhelmed by the announcement of parliament. Similarly,
the 2015 Constitution of Nepal has specifically mentioned the country to be secular and
multi-religious.

Even though Nepal is secular and multi-religious on paper, the country’s practices are still
under heavy domination of Hinduism. However, in efforts to protect all of its citizens, the
nation’s leaders at the time of the Constitution understood and therefore legitimized the
recognition of all religions and ethnic groups in terms of legal protection. In action, the
government declares at least one official ‘holiday’ of each religion and ethnic group, but
Hindus continue to have an overwhelming number of holidays that comprise more than two
thirds of the public holidays on the official calendar

Despite state’s declaration of secularism and multi-religious country, there are numerous
voices in favor or against it. Those in support of a secular and multi-religious country
are mostly from religious minorities or ethnic communities with their own religion or set
of traditions that vary from mainstream Hinduism. Secularism is primarily opposed by
conservative political forces loyal to the former monarch and conservative Hindu institutions.
These groups argue that in theory they will accept the existence of other religions or
religious communities, but they absolutely demand the revival of the decision that declared
secularism and insist that the country must be declared a Hindu nation. The fear among
minorities of revoking the laws and provisions that award them religious freedom and equal
protections. Bombing at a Catholic church in the capitol of Kathmandu) and use of Hindu
national identity as a platform for political uprising to reinstate the monarchy present the
potential for chaos and confrontation.

Potential Areas of Tension

Many countries with multi-religious identities have been facing threats and potential violence
http://www.famguardian.org/Subjects/Politics/Thomaslefferson/jeff1650.htm

10 “Proclamation of the House of Representative (May 18, 2006).” http://un.org.np/unmin-archive/downloads/keydocs/2006-05-
18-Proclaimation_of_HOR.pdf pg. 5
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in post-conflict situations. In South Asia, almost every country has religious minorities, and
these societies are going through turbulence time and again due to religious discrimination,
prejudice, and violence. Some of these are people who for generations have lived with
harmony and peace for a variety of reasons from political control to shared and equal
distribution of resources, but now seem to be pitted against each other due to politicization of
religion, political interference, unequal legal protection, extremism, or economic disparity.
Each and every countries in this region are suffering one way or other from religious tension
or violence such as Tamil Hindu vs Sinhala Buddhist in Sri Lanka, Hindu vs Muslim in India
and the recent one Buddhist vs Muslim in Burma (Myanmar), etc. Oppression, religious
politics, economic and legal inequality all lend itself to conflict and increasingly hard line,
conservative or fundamentalist and extreme religious adherences, often pitting neighbor
against neighbor. In fact, much of religious violence and/or extremism can be attributed to
economic, social and political factors that eventually become religious in nature leading to
a conflict of belief versus belief."

In addition to the politics of religion in Nepal as a tool to gain or retain power, communal
level religious violence has also occurred. Nepal has gone through religious and communal
riots time and again in the past twenty years including some of the most notable cases:
Hindu-Muslim riots in October 1992, November- December 1994, October 1995 and May
1997 in Nepalgunj; and Hindu-Muslim riots in Kapilwastu and Dang in September 2007,
attack of a mosque in Biratnagar in March 2008; and the bomb blast in a Catholic Church
in Kathmandu Valley."? Similarly, religious leaders have been assassinated including the
killing of President of World Hindu Federation Nepal Chapter Narayan Prasad Pokhrel in
Rupandehi in 2005, a Japanese Monk Yutaka Nabatame in Lumbini in 1997, Father John
Prakash in 2007 in Morang and President of Hindu Youth Association Kashinath Tiwari in
Birgunj in 2010. Although the precise reason behind these assassinations remains uncertain,
speculation can be made through circumstantial evidence and unpublished investigation
reports that these cases have occurred purely for criminal reason, and any forms of religious
hatred or disagreement is yet to be found. The attack of Assumption Church in Lalitpur in
2009 and the Mosque in Morang in 2010 was attributed to the called Hindu extremist group
Nepal Defence Army Nepal, whose leaders are under judicial scrutiny for their involvement
in criminal activities.

All of these instances can be looked at through the perspective of criminal activities but the
targeting of individuals or groups whether based on purely criminal attack of individuals who

11 Perumalil, Augustine. “Does Religion Promote Violence.” http://them.polylog.org/5/fpa-en.htm#s1
12 Timsina, Monica Timsina. “They’re More Violent” The Kathmandu Post. http://www.ekantipur.com/the-
kathmandu-post/2010/08/01/oped/theyre-more-violent/211098/
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happen to be affiliated with a religion or based on religion, the result is a sense of persecution,
victimization, and anger with the potential for retaliation and a cycle of violence that could
last generations as Nepal continues to witness in the deadly clashes between Muslims and
Hindus in her neighbor India. India’s fast-growing hardliner Hindu and Pakistan’s rapidly
taking extremist path by Muslim groups can easily cross the border into Nepal, taking their
religious conflict onto new soil and fostering seeds of hatred in multi-religious communities
that once lived peacefully together. India and Nepal’s historical “sisterhood” has led many
Indian Hindu nationalists, gurus, and sadhus to devote resources to revive Nepal as a Hindu
nation.

Clashes between Hindus and Christians are more frequently recorded in Nepal, as conversion
to Christianity is newly legal and heavily on the rise, causing fear and resentment among
nationalists who view Christianity as a western invasion and among Hindus who view
Christianity as a threat to the Nepali way of life. While the Hindu-Muslim differences are
often based on the location of a Mosque or Temple and exchanged insults of two groups,
while not equal in number, have been living together in Nepal for centuries and share
common national traditions, the conflict between Hindus and Christian stem from the
conversion of Hindus through perceived utilization of resources (or buying converts). As
Monika Timisina says, the “the new inter-religious violence has seen use of bombs, guns and
bullets.”"® In the meantime, growing communal differences (ethnic, political, or economic)
may instigate religious tension by being able to group and dehumanize the “other” based on
belief. Therefore, it is extremely important to address both religious co-existence and social
and economic issues simultaneously in order to prevent violence.

Religion, Peace and Religious Institutions

Although Hinduism has had tremendous influence over governance during the history of
Nepal, religious institutions now have a limited presence or influence over governance. We
continue to see the influence of Hinduism in areas such as the calendar of Nepal, or in the
appointment of priests to the main Hindu Holy Temple Pashupatinath and even most people
now view this as government interference in religion, influence outside of pro-monarch and
pro-Hindu political groups is limited to the communal level rather than central decision-
making. Unfortunately, criminal groups and some political parties have seen the benefit
of courting or using religion as a way to divide societies and create a basis for their own
personal gain. Despite attempts of various groups to cash in on religious diversity or tension
for political or monetary gain, civil society and the government have primarily been unable

to appreciate the potential role religious institutions, and there are thousands considering the

13 Timsina, Monica. gre More Violent.” The Kathmandu Post. http://www.ekantipur.com/the-
kathmandu- post/2010/08/ 1/oped/theyre-more-violent/211098/
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numerous sects and following of different gurus’ preaching, could play as tools to reduce
violence, increase social and economic development or promote peacebuilding

During the 10-year armed conflict that began in 1996, the religious sector was adversely
affected. Since the country was ruled through Hindu domination, the rebels, the Communist
Party of Maoists currently as known as United Communist Party of Nepal (UCPN —
Maoists), deliberately attacked a few religious sites, school teachers teaching in Sanskrit
Schools and vandalized a Sanskrit School aiming to disseminate the message that they were
against Hindu domination in curricula or Hindu religion in public life thereby rejecting the
existence of the monarchy. During that time, religious leaders and institutions neither tried to
work to reduce violence, nor did they attempt to ensure their role in the peace process. Their
presence and role was disregarded from political actors due to their seemingly passive nature
during the conflict and peace process. Even religious institutions, like the government and
civil society, has underestimated their ability and potential to be key stakeholders in nation-
building and social and political transformation.

With moral authority comes great responsibility, and religious leaders and institutions are
uniquely placed at the local level in Nepal to affect change. One effort to create a religiously
diverse and unified front was the formation toward the end of the conflict of the “Inter-Religious
Council” in 2004 in Kathmandu. The Inter-Religious Council includes representatives from
the major practicing faiths in Nepal, including Hindu, Muslim, Buddhist, Christian, Bahai,
Jain, etc. At the end of the conflict and during the peace process, their albeit timid voice went
unnoticed, limiting their influence at the central level of decision-making. The post-conflict
period has not been particularly exciting for the religious community in terms of their role
in peacebuilding and the nation-building process. They were not officially represented in the
constitution-making process and although they have been more active since the end of the
monarchy, they continue to exert very little influence or impact on policy-making. However,
efforts at the central, regional, and local levels by the United States Institute of Peace and
its select civil society organizations and the, the religious communities and institutions have
the opportunity to document a collective agenda, form working relations, and positively
influence economic and social justice working for now from the bottom up and eventually
having a long-term impact for a tolerant and peaceful society.

Possible Areas of Involvement

Religion, having influence over societal and moral norms and drawing from an emotional
attachment of the individual to its teachings, is uniquely placed to teach tolerance, harmony,
and peace. Having significant influence over their followers can allow religious institutions

L1 National Human Rights Commission, Nepal



Sambahak

and leaders to use that influence for social and political transformation, prevent or resolve
conflict, set examples for peaceful coexistence and understanding, and encourage dialogue
and joint-problem solving. While leaders and institutions could also play a harmful role
encouraging violence or retribution, civil society can assist as an intermediary among
religious leaders to develop these potential change agents. In Nepal, efforts, however
limited, are underway to begin many of these processes.

Promote Tolerance

In post-conflict situations there is generally an influx of criminal activity and sections of
society may feel particularly vulnerable. Law enforcement agencies may find themselves
struggling to establish the rule of law thereby ensuring civilian security and promotion of
human rights. In such an environment, social or religious harmony can be destabilized from
those groups who do not agree with change or aim to take advantage of such a vulnerable
environment. Such elements also try to create religious tension because it can easily
destabilize country providing further room for such groups to operate. Increasing tolerance
is often a precondition for stability, lawfulness and a legally ordered society. To do this,
religious leaders or priests are best positioned to explain to ordinary people and their own
followers through religious teachings or instructions about the importance of social and
religious harmony, which can significantly contribute to a resistance to violence. In Nepal,
religious-based schools are flourishing allowing religious teachers’ access to promote child-
education on tolerance and co-existence. In order to promote tolerance, religious leaders
in Nepal first need to be introduced to each other and learn about each other’s values and
beliefs, as well as the benefits of promoting tolerance. Nepal’s civil society and religious
leaders already working on these issues are most appropriate to initiate such an introduction.

Resolve Religious Disputes

Because of the moral authority religious leaders hold amongst their followers or congregants,
they are in a position to resolve disputes or conflicts and gain the trust of the public and
adherence to agreements. In Nepal, many religious leaders do not have an education or
training beyond the texts or teachings of their own religion. Therefore, a concerted effort on
behalf of both national and international civil society to train and work with religious leaders
is imperative. Once religious leaders have received opportunities to work together, learn
other religions views and concerns, as well as trainings in facilitation or conflict resolution,
coupled with the trust they already have among their followers and knowledge of their own
community’s needs and resources, they will be able to resolve potential disputes. Most
religious disputes at the local or regional level in Nepal stem from misunderstandings,
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misinformation, or unequal distribution of resources. If religious leaders have relationships
with other religious leaders their ability to communicate concerns and reach an understanding,
which can then be conveyed to their own community, can be used to dispel false information
or promote understanding. By quickly resolving these disputes or potential problems between
religions, it closes the door to outside groups such as criminal elements or groups looking for
political gain to capitalize on rifts between religious groups.

Contribute to Social and Economic Justice

The armed conflict in Nepal held roots in economic and social inequalities that, although
improved, continue to afflict millions in the country. To prevent future conflict, efforts
to ensure economic and social justice are underway in many sectors. However, religious
communities in Nepal have an automatic forum to provide education, welfare and assistance,
and other social services. Most religions hold a believe system that includes elements
of social and economic justice and therefore have an inherent obligation to pursue these
goals. Encouraging or even providing child and adult education, patronage of development
programs, and information on accessing state resources and services can easily fit within
most religious teachings and place a “divine”” emphasis on programs that benefit the nation.

Provide Policy Input

Religious communities are always a worthwhile resource while formulating policies or
developing legislation related to social transformation and religious tolerance. First, local
religious leaders usually have an intimate knowledge of the needs and concerns of their
community. Second, part of their responsibility as a leader is to convey information,
while usually religious in nature they can use similar tools to act as the bridge between the
local and policy level. Third, if religious leaders and communities have been involved in
informing policy ownership over implementation of that policy increases and the state will
receive less resistance to implementation. Fourth, the moral authority that a religious leader
could give to promoting a policy implementation that s’he feels represents the needs and
aspirations of their community creates a moral obligation among followers to contribute to
that implementation process. As Nepal once again heads toward an election to select a body
of people that are empowered to draft a new constitution, religious leaders and institutions
need to begin meeting together to identify shared interests and agendas in order to present a
stronger voice to decision-makers ensuring the protection of religious rights.

Approaches for Collaboration

Inter-faith issues must be handled properly, effectively and professionally. Without
incorporating inter-faith issues in Nepal’s national policies, this profoundly religious society
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cannot move in a positive direction in the post-conflict period to ensure dignity, freedom and
the respect of each individual and ultimately aims to build a society that is stable, lawful and
peaceful. To achieve this goal, there must be adequate collaboration and coordination among
religious communities thereby developing a positive attitude for change and transformation.
Inter-religious collaboration also sets an example of joint problem solving for society
as a whole, leading to a belief that working together is a necessity and dialogue morally
acceptable, while violence and intolerance is counterproductive and violates religious
values. Education, working groups, and dialogues between religions are stepping stones to
a peaceful multi-religious nation.

Inter-faith Education

Education is the foundation for all changes, In Nepal, education regarding understanding
different religions is limited at best. School curricula that includes information on multiple
religions and diversity contributes to a generational change in perceptions of identity groups
other than one’s own, and increases tolerance and respect for other systems of belief. In
this context, the education system of country should be ready to incorporate the basic
understanding of various religious values particularly focusing on tolerance, peace, harmony,
respect, ethical values and social transformation. These qualities create a citizenry that,
already diverse, can co-exist with decreased violence and an increased ability to function
responsibly according to the rule of law.

Inter-faith Dialogue

Inter-faith dialogues'* can change the dynamics of society, and create an environment for
a peaceful and just society by establishing a mechanism for communicating concerns and
goals, and working together to tackle problems. Such dialogues can break the silence that
have long existed in Nepal between members of religious communities and provides a safe
space to express concerns and grievances. Such open dialogue can help to reduce tension and
differences, and increase trust by promoting harmonious relations and friendly relationships.
Such dialogues can also be a platform for religious groups and other stakeholders to closely
work together to resolve any crises that may have arisen that could potentially instigate
violence. As these dialogues become second nature for religious leaders or representatives
of various religions, it sets an example to others in their community that dialogue can lead to
success and achievements that benefit everyone. The involvement of state agencies and their
participation in dialogues can greatly improve the ability to relay concerns and information
to authorities and vice versa, increasing the impact of the dialogues and any joint decisions.

14 Budhathoki, Shobhakar (ed.) “Religious Tolerance, Peacebuilding and Rule of Law: Dialogue Handbook for Religious
Institutions, Religious Leaders-Followers and Civil Society (Nepali).” United States Institute of Peace. March 2013. Pg. 9 - 12
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These types of dialogues are widely recognized by the United Nations in terms of promoting
tolerance related to religion or belief.!

Inter-faith Commission

As a country in which not only most mainstream religious communities reside, but also
hundreds of local and ethnically-based religious traditions and practices, Nepal’s government
should establish an entity specifically commissioned to address religious issues and liaise with
religious communities to share or gather information. Even though religion is a personal and
private matter, because there has been violence carried out in the name of religion in Nepal,
the state needs to demonstrate their seriousness in listening to and protecting the rights of
all religions. Especially during this time of transition and democratic formation, religious
communities cannot be ignored, nor their value to nation-building be diminished. Therefore,
an independent Inter-faith Commission could serve as an appropriate entity to regulate
religious disputes and other forms of religious issues, as well as assist religious communities
in efforts to promote tolerance, and social and economic justice. Such a commission would
include official representation from the government to ensure access to the decision-making
process. The primary challenge in a state such as Nepal is the mechanism for ensuring
adequate religious representation without neglecting a religious group or creating a body
that is too large to be effective. The Inter-Religious forums and elders within religious
groups would need to develop a system of relaying information back to religious groups
and ensure that each group feels represented. This system may best work in the form of
conferences of religious groups that elect representatives for a district conference, again
electing representatives for the regional level, again for the national level of the Inter-faith
Commission. Such a herculean effort would require assistance from national civil society
and initially donor nations.

Inter-Religious Forums

Inter-Religious Forums are a public level space in which the Inter-Religious Dialogues,
trainings or other initiatives can take place to build confidence among religious actors,
build relations and understanding, and provide a safe place to discuss sometimes difficult
issues. These forums would prove most successful if initiated by local civil society in
collaboration with religious leaders in the area. While not necessarily holding in official
capacity, these unofficial working groups are the basis for promoting tolerance, encouraging
cooperation, and sharing information. In Nepal, at least ten Inter-faith groups are actively
engaged in high-risk districts in terms of religious tension or possible violence. These groups

15 “Human Rights Council Resolution on Elimination of All Forms of Intolerance and of Discrimination based on Religion of
Belief” Resolution 6/37.
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were established mostly with the support of the United States Institute of Peace’s (USIP)
Strengthening Security and Rule of Law Program in Nepal in collaboration with local civil
society partners. All religions in the district are represented and have been working closely
together to address local problems and disseminate the message of tolerance and respect.
These forums have also provided an opportunity to discuss shared concerns such as security,
criminal versus civil law, and specific instances of religious violence with state agencies
including the Nepal Police and District Administration Office. They are functioning under
the mentorship of USIP’s Kathmandu Office and with the support of USIP’s civil society
partners. In June 2012 these groups came together for a national conference and issued a
national declaration that they are committed to the promotion of peace, tolerance, the rule of
law, and civilian security.'® This has been a model for resolving conflict that may arise in the
name of religious belief and faith.

Conclusion

Religion, although often used in violent pursuits for power, is uniquely positioned to mobilize
the masses for the purpose of promoting tolerance, non-violence, dialogue, and social and
economic justice. In a state such as Nepal in which religious diversity are on the rise,
including religious institutions and leaders in nation-building is essential for a successful
and long-term peace. By activating a process in which civil society, government, and
religious communities work together to encourage education, development, and dialogue,
and establish a platform for religious communities to be heard at the policy level, the ability
of extremist groups, criminal elements, or political groups vying for power to hijack religious
beliefs to create instability or division as a means to their own end is significantly diminished.
The opportunities to build Nepal, a nation transitioning out of conflict and developing its
democratic future, into a state that values its diversity, protects religious rights, and promotes
peaceful resolution of religious conflict are abundant.

16 Budhathoki, Shobhakar (ed.) “Religious Tolerance, Peacebuilding and Rule of Law: Dialogue Handbook for Religious
Institutions, Religious Leaders-Followers and Civil Society (Nepali).” United States Institute of Peace. March 2013. Pg. 15 - 16
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Human Rights Situation of Persons with
Mental/Psychosocial Disability in Nepal

Edited and Illustrated by
Nava Raj Sapkota /Arjun Bishokarma

Abstract

The right to health is fundamental right to live with dignity. To materialize this, Nepal ratifying
many international instruments has also adopted the mental health policy in 1997. The
Constitution of Nepal (2015) recognizes the right to health as a fundamental right. This research
scrutinizes and analyzes the human rights situation of the persons with mental/psychosocial
disability thoroughly from human rights perspective with regard to the ratification of the
Convention on the Rights of the Persons with Disability (CRPD) 2006. The survey revealed that
stigmatic, deniable and affronting perception towards the persons with mental/psychosocial
disability have been reflected by verbal, physical and sexual abuses. Their basic rights have
been violated in many forms including deprivation of food, medication, proper clothing,
deprivation of specialized health care facility and discrimination. They have been denied
endowing public opportunities, accessibility and information, and made forced abandonment
of the job that has adverse impact in their dignified life. They have been deprived of their
voting rights. Furthermore, only 41 percent respondents reported to have perceived the right
to health. Significantly remarkable respondents are unknown about their special rights and
policies. Filing complaints against violation of rights is out of their access. In terms of the right
to respect, right to fulfill and right to dignified life the situation is in grave. Thus, it is the prime
time for the concerned authority including NHRCN to take all sorts of initiation and build up
quantum strategies to ensure all the rights of the persons with mental disability.

1.Background

Health is indispensable for the exercise of other human rights. Every human being
is entitled to the enjoyment of the highest attainable standard of health conducive to
live a life in dignity. The realization of the right to health may be pursued through
numerous, complementary approaches including the formulation of health policies, or
the implementation of health programmes developed by the World Health Organization
(WHO), or the adoption of specific legal instruments. Furthermore, the right to health
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includes certain components which are legally enforceable.!

Mental health problem is a serious public health concern globally. It is reported that
four out of five people with severe mental illness in Low- and Middle-Income Countries
(LMIC) receive no effective treatment currently. There is an urgent need to address this
enormous treatment gap>. When it comes to illness that concerns the mind, even the
young, educated and privileged in the country’s most urban and modern city find it hard
to accept. Therefore, the stigma against mental illness makes a forceful presence even
among them. Some striking factors make the stigma against mental health particularly
grave in a country like Nepal. Mental/psychosocial disability has been observed as a
serious problem in the society with respect to the growing complexities related to social,
economic and cultural aspects. It has become a cause of various forms of discriminations
resulting in some grave impacts on the concerned persons.

Mental disability can be defined as an inability to behave in accordance with the age
and situation and delay in intellectual growth due to the problems arising in relation
to the implementation of intellectual activities caused by the problems in the brain and
other parts as well as in awareness, orientation, alertness, memory and language. Mental
disabilities are categorized in two broad phenomena: medically diagnosed ones and
societally diagnosed ones. The medically diagnosed mental disabilities are categorized
as: a) Intellectual disability/Mental retardation, b) Mental illness, c) Autism and d)
Psychosocial disability. It is also necessary to take into consideration that Nepal has
entered into Federal structure after the promulgation of the Constitution of Nepal (2015)
which also demands for the adoption of all necessary measures to ensure all sorts of
rights of vulnerable groups within which the rights of the persons with disability are
urgent need because of its increment in the multiplying phase®.

International and National Policies regarding Right to Health

The right to health is recognized in numerous international instruments. Article 25.1 of
the Universal Declaration of Human Rights aftirms: “Everyone has the right to a standard
of living adequate for the health of himself and of his family, including food, clothing,
housing and medical care and necessary social services”. The International Covenant on
Economic, Social and Cultural Rights provides the most comprehensive article on the

1 CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), para 1,
2 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4331482/
3 Human Rights Situation of Persons with Disability, National Report, part-2, NHRC, 2017
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right to health in international human rights law. In accordance with article 12.1 of the
Covenant, States parties recognize “the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health”, while article 12.2 enumerates, by
way of illustration, a number of “steps to be taken by the States parties ... to achieve
the full realization of this right”. Additionally, the right to health is recognized, inter
alia, in article 5 (e) (iv) of the International Convention on the Elimination of All Forms
of Racial Discrimination of 1965, in articles 11.1 (f) and 12 of the Convention on the
Elimination of All Forms of Discrimination against Women of 1979 and in article 24 of
the Convention on the Rights of the Child of 1989. Similarly, the right to health has been
proclaimed by the Commission on Human Rights, as well as in the Vienna Declaration
and Programme of Action of 1993 and other international instruments.*

In Nepal, mental health policy was adopted in 1997, but implementation of the policy
framework is yet to begin. Only one hospital with specificity of mental illness is
available throughout the country for a total of 0.20 beds per 100,000 populations’. Mental
health services are concentrated in the big cities.® More frighteningly, World Health
Organization (WHO)'s 2012 global suicide survey ranked Nepal in the seventh position
for suicide cases, depression being the major suicide trigger. Only 0.22 psychiatrists and
0.06 psychologists are available per 100,000 people, and budget allocation is a nominal
one percent of the total health budget’. Although the mental hospital has at least one
psychotropic medicine of each therapeutic class (anti-psychotic, antidepressant, mood
stabilizer, anxiolytic, and antiepileptic medicines) available in the facility, there is no
provision of separate forensic in-patient units. As reported by Psychiatrists Association
of Nepal (PAN), there were 147 registered psychiatrists by 2017.

Equally, the international standards of right to health provides that functioning public
health and health-care facilities, goods and services, as well as programmes have to be
available in sufficient quantity within the State party. The precise nature of the facilities,
goods and services will vary depending on numerous factors, including the State party’s
developmental level. They will include, however, the underlying determinants of health,
such as safe and potable drinking water and adequate sanitation facilities, hospitals,

4 CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12) para 2,

5 Mainstreaming Mental Health: Context, Challenges and Critical Pathways. Paper presented as Interchange, HERD June 14,
2016, Walker, I. and Sudeep P. (2016).

6 Mental Health Care in Nepal: Current Situation and Challenges for Development of a District Mental Health Care Plan.
Health.9: 3., Luitel, NP. Mark JD. (2015).

7 http://kathmandupost.ekantipur.com/news/2017-09-24/talking-about-mental-illngss.html
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clinics and other health-related buildings, trained medical and professional personnel
receiving domestically competitive salaries, and essential drugs, as defined by the WHO
Action Programme on Essential Drugs.®

Furthermore, the availability of the psychiatric doctors in the hospitals of Nepal is
equally precarious. Eighty percent bed for psychiatric patients are located in or near
the capital city. Specialist mental health services were found to be limited to Zonal or
District hospitals. It is estimated that there are only about 440 in-patient beds for persons
with mental illness across the whole country, (combining both governmental, 112 and
private hospital facilities, 327); which amounts to 1.5 beds per 100,000 population. No
separate in-patient service is available for children with mental illness. The number of
beds for mental health patients per 100,000 populations was less than one; now it has
been increased to 1.5 per 100,000 populations. Only 2% of medical and nursing training
is dedicated to mental health. There is lack of psychotropic medicines in the PHC and
district hospitals’.

The Constitution of Nepal 2015 recognizes the right to health as a fundamental right
of Nepalese citizens. Mental health is important to lead a dignified life as a person
needs to be physically, mentally and socially healthy to enjoy the rights like right to
development, right to employment and right to life. All these rights are correlated with
the basic fundamental rights including right to life, right to freedom, equality and dignity.
The Constitution of Nepal 2015, in its part 3 (Fundamental Rights and Duties), article 35
related to right to health clearly states that every citizen shall have the right to free basic
health care from the State, and no one shall be deprived of emergency health service.
Similarly, the article 42 (3) of the Constitution provides that the citizens with disabilities
shall have the right to live with dignity and honour, with the identity of their diversity,
and have equal access to public services and facilities.

Nepal Health Sector Strategy (2014-2020 annex 1) has ensured providing OPD and
emergency service on mental health. The National Human Rights Commission (NHRC)
in cooperation with civil society organizations has been advocating for result oriented
implementation of the policies provisioned by the Constitution. Though the Ministry of
Health is a legal body to implement the policy, the NHRC as the prime human rights
body includes in its strategic plan (2015-2020) and strategic action plan (3.3.1) about the

8 CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), para 12 (a).
9 Mental Health Atlas 2011. Department of Mental Health and Substance Abuse: World Health Organization (WHO) (2011).
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rights of the persons with mental/psychosocial disabilities as a priority issue. The general
comments of the Committee on the Rights of Persons with Disabilities (CRPD) require
that the State parties are obliged to submit regular reports to the Committee on how the
rights are being implemented. The Committee shall examine each report and make such
suggestions and general recommendations on the report as it may consider appropriate
and shall forward these to the State Party concerned'’. As such, NHRC prioritizes to work
closely in promoting and protecting human rights of mentally disabled people reaching
out to the grass roots through awareness and advocacy targeting service providers, duty
bearers, civil society organizations and victims focusing on monitoring, outreach and the
promotion of the rights of the people with mental/psychosocial disabilities recording the
voice of the voiceless people to enjoy their dignified life. However, authentic baseline
over it is still lacking.

To assess the human rights situation of the persons with mental/psychosocial disability, a
survey has been conducted recently aiming to set a baseline for promoting and protecting
their human rights in Nepal. It examined and identified the current gaps, health care
seeking and service utilization patterns, disability status and impact of mental disorders
including mental health care facilities, resources and State's planning in strengthening
mental and psychosocial health service from human rights perspective primarily focusing
on following indicators:

e Public perception towards persons with mental/psychosocial disability,

e Self-awareness level, healthcare to persons with mental/psychosocial disability
and behavior of service providers towards persons with mental/psychosocial
disability,

e Existing policy, mechanisms, and measures related to persons with

mental/psychosocial disability, and

e Complainingmechanismagainstviolation of therights of mentally/psychosocially
disabled persons.

2. Methodology and Analytical Framework

The study applied concurrent mixed methods blending quantitative and qualitative
data research approaches for data collection in the field. The individual questionnaire

survey was conducted for quantitative data while Focus Group Discussion (FGD), Key
10 https://www.ohchr.org/en/hrbodies/crpd/Pages/CRPDIndex.aspx.
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Informant Interview (KII) and Case Studies were conducted in capturing qualitative
data on thematic issues for the study reaching out in nine districts namely, Morang,
Dhanusa, Makawanpur, Lalitpur, Rasuwa, Kaski, Rupandehi, Surkhet and Kailali that
commensurately covered three ecological zones, seven provinces disaggregating gender
and caste ethnic communities dividing the population of the selected districts into urban
and rural strata.

Moreover, the survey applied, two-stage cluster sampling method to gather quantitative
information of the households through the structured household survey questionnaire
covering a total of 384 samples across the nine districts with systematic random sampling
method. The diagnosed mental/psychosocial disability cases were listed collecting
information from district hospitals, health institutions working in the field of mental and
psychosocial disabilities. The sample size'' of the survey was further divided into in each
district by Probability Proportional to Size (PPS) method with the population census
data generated from the Center Bureau of Statistics (CBS, 2011). Finally, researchers
approached the households in coordination with the respective Rural/Municipalities and
wards offices to collect the information through the selected respondents'2.

Additionally, a total of 10 Focus Group Discussions (FGDs) were conducted on the
issues of rights of persons with mental/psychosocial disability bringing together the
representatives of human rights organizations, human rights defenders and clinical
psychiatrists; representatives from local law enforcement, Rural/Municipal judicial
committee, Office of Women and Child Development; representatives of national and
local NGOs working in the field of psychosocial disability, family members of the
persons with mental/psychosocial disability and persons suffered from mental illness
in the past. Equally, a total of 20 Key Informant Interviews (KlIIs) were conducted
with local law enforcement and service providing agencies as well as representatives
from local and national governmental agencies, representatives of National Federation
of Disabled Nepal (NFD-N), KOSHISH Nepal and NHRRC officials by developing
guidelines in generating special case studies. The individual survey information was
collected in the tablets and database was prepared in KOBO toolbox.

11 Sample size (n ) = [(1.96)2PQ]/d2where P =1-Q stands for population proportion and d is marginal error at 95% level of
confidence and n is sample size.

12 The person with mental disabilities or his/her household head or any family member who can give the detail information
regarding the respondent or caretaker of respondents.
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other legal health related legal policies and the Committee on the Rights of Persons
with Disabilities' General comment No. 6 (2018) on equality and nondiscrimination,
and CESCR General Comment No. 14: The Right to the Highest Attainable Standard of
Health (Art. 12).

Nature of the respondents

Figure 1: Distribution of sample size by districts
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The sex ratio of men (51.3%) respondent was slightly higher than women (48.7%) with
the largest group of respondents belonging to the age group of 25 -40 (46%) followed by
32.29 percent from the age group under 25 and 27.6 percent from the age group of 40-
60. Meanwhile, above two-thirds (69.8%) were the persons who had psychosocial
illness in the past and the rest 30 percent respondents were their care takers. Nearly half

Figure 2: Nature of the respondents by percentage
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(44.5%) represented from Brahman/Kshetri groups while only six percent represented
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religious minorities. Furthermore, slightly over a quarter of respondents (29.4%) were
illiterate and 18 percent had 10+2 or higher level of education whereas a large majority
(88%) were the Hindus. The majority of the respondents were (51.3%) from nuclear
family with family size 5.8 and the main source of income of majority (66%) respondents
was agriculture.

3. Findings and Analysis
a. Public Perception towards Persons with Mental/Psychosocial Disability

The perception of the people over psychosocial/mental disability is stigmatic, deniable
and affronting as a large number of persons with psychosocial disability are verbally,
physically and sexually abused. Nearly three quarters (71.9%) respondents expressed
that they were verbally or physically abused. Women (74.3%) were found to have been
abused higher than men (69.5%); noteworthily two percent of the respondents reported
that they were even sexually abused.

Il behavior over such persons is still rampant in the country as they are enchained or
confined to a room. Among fifteen percent of respondents were confined in a room
or chained during their illness; the rate ranks higher in Gandaki Province (24%).
Likewise, the ratio of the men (19.3%) confined or chained is higher compared to
women (11.2%). Seven percent of them accepted that they were even deprived of food,
medication and clothing in the family. Simultaneously, above a quarter (28.4%) of the
respondents reported that they are being treated differently in the society even after the
treatment of mental and psychosocial illness. Almost equal to three quarters (73.4%)
have been affronted of as lunatic, followed by insult or verbal abuse (61.5%) and mental
torture (21.1%). This totally shows State's failure to comply the General Comments
of Committee on the Rights of Persons with Disabilities in which it clearly states that
the persistent use of such paradigms fails to acknowledge persons with disabilities as
full subjects of rights and as rights holders. In addition, the Committee to the Rights of
Persons with Disabilities notes that the efforts by States parties to overcome attitudinal
barriers to disability have been insufficient. Examples include enduring and humiliating
stereotypes, and stigma of and prejudices against persons with disabilities as being a
burden on society. In response, it is critical that persons with disabilities, through their
representative organizations, play a central role in the development of legal and policy
reforms."

13 Committee on the Rights of Persons with Disabilities General comment No. 6 (2018) on equality and nondiscrimination,
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To achieve de facto equality in terms of the Convention, States parties must ensure
that there is no discrimination on the grounds of disability in connection to work and
employment.' Article 5 (1) interacts with article 24 and requires States parties to remove
all types of discriminatory barriers, including legal and social barriers, to inclusive
education '* aiming to equal access to mainstream school with inclusive and quality
education. However, because of their illness about almost one fifth (18.8%) were
denied in public opportunities especially opportunity of education (54.2%) followed by
health (40.3%), occupation (38.9%) and engagement in social institution (30.6%). In the
meantime, only about a quarter (23.5%) of the respondents dropped of school/college
after having mental illness, while above two fifths (41.1%) left school between grades
of 6-10.

Psychosocial problem has been a cause of enforced abandonment of the job. Above three
quarters (77.5%) decided themselves to quit the job because of psycho-social disability
while 13 percent were forced by their office and 10 percent were compelled by their

family.
Figure 3: Distribution of respondents (percentage) behaved differently in society after treatment
of psycho-social illness
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Persons with disabilities can be disproportionately affected by violence, abuse and other
cruel and degrading punishment, which can take the form of restraint or segregation as
well as violent assault. The Committee is concerned about the following acts of torture or
cruel, inhuman or degrading treatment or punishment; violence; and the forced treatment
of persons with disabilities inside and outside of mental health facilities. States parties
must take all appropriate measures, to provide protection from and prevent all forms
of exploitation, violence and abuse against persons with disabilities. Forced corrective

para 1.
14 Ibid para 67.
15 Ibid para 63
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disability treatments should be prohibited.'

However, accusation and mal-behavior has victimized them remarkably. The survey
rated that nearly three quarters (73.4%) of persons with mental disability faced
accusation as being crazy followed by nearly two-thirds (61.5%) insult/verbal abuse
and one-fifth (21.1%) mental torture, physical torture (14.7%), denying socialization
(11.9%) and others (9.2%). They were misbehaved calling as mad or not allowed to go
out of the compound, discriminated, isolated and made to sit away including rejection
to talk. Regarding the relationship of the persons with mental disability with their
friends and families, 90 percent had cordial relation while rest had dysfunctional
relationship. There was no change in relationship with families (44.3%) and friends
(43.8%) of the respondents after the symptoms of mental illness while above one

Figure 4: Types of behavior faced by persons with mental disability fifth of the
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respondents had either irritable or aggressive responses to friends and families after
the onset of mental illness.

In term of civil and political rights, the survey found that all grades of mental
disability have been deprived of their voting right due to this act. As such, the survey
challenged the obligation to comply the comments of the Committees as it speaks
that "Exclusion from electoral processes and other forms of participation in political
life are frequent examples of disability-based discrimination. They are often closely

16 Committee on the Rights of Persons with Disabilities: General comment No. 6 (2018) on equality and nondiscrimination,
para 56.
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linked to denial or restriction of legal capacity. States parties should aim to:

(a) Reform laws, policies and regulations that systematically exclude persons with
disabilities from voting and/or standing as candidates in elections; (b) Ensure that
the electoral process is accessible to all persons with disabilities, including before,
during and after elections; (c¢) Provide reasonable accommodation to individual
persons with disabilities and support measures based on the individual requirements
of persons with disabilities to participate in political and public life; (d) Support
and engage with representative organizations of persons with disabilities in political
participation process at the national, regional and international levels, including by
consulting with such organizations in matters that concern persons with disabilities
directly; (e) Create information systems and legislation that allow for the continuous

political participation of persons with disabilities, including between elections. "

b. Self-awareness level, healthcare to persons with mental/psychosocial disability
and behavior of service providers towards persons with mental disability

Consultant
psychiatrists
30%

Traditional
healers
30%

Figure 5: Trend of patients visiting for treatment

Self-awareness level of the persons with mental/psychosocial disability is higher as
above three-quarter respondents (76.8%) expressed that they knew they were suffering
from mental illness. They realized that they had psychosocial problem because majority
(51%) demonstrated extreme mood change, excessive fear or worries or guilt (49.2%),
sadness (32.6%), significant tiredness, low energy level, insomnia (31.5%) as the

17 Committee on the Rights of Persons with Disabilities General comment No. 6 (2018) on equality and non-discrimination,
para 70.

National Human Rights Commission, Nepal



Sambahak

symptom. In terms of the causes of mental disability, more than one third (36.7%) did
not know anything, however, the number of people rating stress (34.1%), psychoactive
substance use (6.8%), head injuries/ trauma/loss of consciousness (5.7%), genetic (4.2%)
and others (12%) is significantly noteworthy.

The data revealed that 37 percent respondents shared psycho-social problems with
their mother and 22.9 percent shared with their spouse. One-third (36.5%) respondents
reported to have sought for treatment with trained medical officers, 27.6 percent by
traditional healers and 26.8% consultant psychiatrists. The access of health care of such
people is even difficult.

Physical accessibility including health facilities, goods and services must be within safe
physical reach for all sections of the population, especially vulnerable or marginalized
groups, such as ethnic minorities and indigenous populations, women, children,
adolescents, older persons, persons with disabilities and persons with HIV/AIDS.
Accessibility also implies that medical services and underlying determinants of health,
such as safe and potable water and adequate sanitation facilities, are within safe physical

Figure 6: Distribution of respondents by access to service related to mental disability
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reach, including in rural areas. Accessibility further includes adequate access to buildings
for persons with disabilities.'® The article 35 (3) of the Constitution of Nepal provides
that every citizen shall have equal access to health services.

18 CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), para 12 (b),
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The respondents reported that to get the health care facilities they need to spend even
more than eight hours. Nearly half (48.6%) of the respondents were found visiting
to regional hospitals for their treatment whereas only eight percent visited district
hospitals. Remaining 43 percent respondents were found visiting to tertiary hospitals for
their treatment. In case of follow up and regular visit with doctors, two fifth (39.3%)
respondents preferred occasional visit to doctors followed by home therapy (30.7%),
rehabilitation center (13.3%), hospital admission (13%) and foreign country (3.6%).

Pre-admission counselling to the patients is not in easy access to the persons with
mental disability as nearly one fifth (17.2%) respondents reported to have been admitted
to hospitals reluctantly. The trend of enforced treatment has changed as 82.8 percent
respondents reported that they were not admitted against their free will. Similarly, over
one-third (35.4%) respondents mentioned that the doctor provided medicine consulting
with the patient followed by caretakers (32.5%) and both (33%). However, majority
of the respondents (51.6%) did not get any counseling before prescribing medicines to
them.

Right to health is guaranteed as fundamental right by the Constitution of Nepal. However,
they had no opportunities to visit specialized doctors as medical doctors or physicians do
not refer such persons to the psychiatric doctor for further investigation and diagnosis
in most of the cases. Whatsoever, above three-quarters (77.9%) had their illness treated
on OPD basis and the rest on in-patient basis. Among those who received in-patient
treatment, more than half (50.6%) were admitted in the hospital for less than two weeks.
Similarly, majority (55.5%) respondents were prescribed medicine only, 4.4 percent
received treatment with the help of psychotherapy and 39 percent were treated by both
methods while two percent were treated through electroconvulsive therapy. Above two-
thirds (69%) of the respondents had regular follow up for treatment. Similarly, above
four-fifth (81.3%) respondents were found satisfied with the service providers from
where they received treatment. Eighty nine percent respondents were satisfied with the
behaviors of doctors and staff engaged in their treatment.

Such status dichotomies with obligations to respect including a State’s obligation to
refrain from prohibiting or impeding traditional preventive care, healing practices and
medicines, from marketing unsafe drugs and from applying coercive medical treatments,
unless on an exceptional basis for the treatment of mental illness or the prevention
and control of communicable diseases. Such exceptional cases should be subject to
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specific and restrictive conditions, respecting best practices and applicable international
standards, including the Principles for the Protection of Persons with Mental Illness and
the Improvement of Mental Health Care. "

c. Existing policy, mechanisms and measures related to persons with mental
disability and the access

Nepal is a state party to many of the international conventions related to human rights.
Many of them, such as right to health are enshrined in the Constitution but only 41
percent respondents reported to have perceived about the right to health. Though, above

Figure 7: Distribution of respondents by satisfaction with the behavior of doctors and
staff involved in treatment
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two-thirds (67.9%) had heard about right to health in Province 5, only less than one
third (29.4%) had heard about it in Karnali Province. Apparently, more men (46.7%)
know about right to health than women (35.5%) but such understanding is mostly
spread in urban areas as more than 43.9 percent urban respondents reported that they
had heard about the right to health whereas only 17.5 percent reported it in rural areas.
This understanding is equally higher among respondents from Brahman/Kshetri groups
(52.6%) followed by religious minorities (33.3%), disadvantaged Janajati (32.7%) and
the least with relatively advantaged Janajati (30.3%).

This demonstrates the lack of the information accessibility among the persons with
mental disability as information accessibility includes the right to seek, receive and impart
information and ideas concerning health issues. However, accessibility of information
should not impair the right to have personal health data treated with confidentiality.?’

19 CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), para 34
20 CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12) (b)
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Similarly article 35 (2) of the Constitution of Nepal provides every person shall have the
right to get information about his or her medical treatment. Likewise, under articles 5
and 25 of the CRPD Convention, States parties must prohibit and prevent discriminatory
denial of health services to persons with disabilities and to provide gender sensitive
health services, including sexual and reproductive health rights. States parties must also
address forms of discrimination that violate the right of persons with disabilities that
impede their right to health through violations of the right to receive health care on the
basis of free and informed consent, or that make facilities or information inaccessible.?!

The survey reported that nearly two thirds (64.8%) respondents were aware about the
right of mentally disabled persons to cast vote whereas 63.3 percent were aware of about
their right to education, 56 percent about the right of women and children, 52.3 percent
about the right to work, 48.4 percent about the right of accessibility to public places and
46.9 percent about the right against discrimination. Furthermore, only a quarter (25%)
respondents considered the right of sexual minorities as important rights.

Regarding distribution of respondents knowing that Nepal has enacted law relating
to rights of persons with disability is very few (11.2%) whereas 13 percent urban
respondents were aware of about the provision of laws to address the rights of persons
with mental/psychosocial disability in Nepal but not a single respondent was aware of it
from rural area. Congruently, higher percentage of men (15.2%) respondents were aware
of the provision of rights of persons with mental disability in comparison to women (7%).

The Constitution of Nepal provides special rights to the persons with psychosocial
disability. However, only eleven percent respondents were aware of the special provisions
for the rights of persons with mental disability in the Constitution of Nepal. As human
rights are connected with the dignified life of a person, the respondents have realized
that their human rights have been violated. A total of 16 percent of the respondents or
family members felt violation of human rights disaggregating into religious minorities
(24%) and Dalit (22%) who felt violation of human rights. Similarly, in the urban area,
realization on violation of human right is higher compared to the rural area but their
access to justice is very limited as only two percent had filed cases against it.

To recognize disability and provide special opportunity there is a policy to provide
identity cards to the persons with disability. In spite of huge cry over it, only 21 percent
respondents reported their knowledge that they are provided disability identity card by
the Government. Majority (78.2%) of respondents stated district women and children
office provides disability identity card, whereas only 13 percent said it would be provided

21 Committee on the Rights of Persons with Disabilities General comment No. 6 (2018) on equality and nondiscrimination,
para 66.
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by village/ municipality. Nine percent respondents claimed that it would be provided by
CDO office that clarifies their access over getting identity card too.

Filing complaints against violation of their rights of persons with mental disability need
to be ease in access. Suo motto complaint registration can win the confidence of people,
but the survey reported NHRC's limited observation and monitoring with regard to the
protection and promotion of human rights of persons with mental disability. During the
earthquake emergency period of 2015, many organizations worked on psycho-social
counseling throughout Rasuwa district, even Karuna Foundation and CMC Nepal are
working for counseling in limited areas currently but none of the people noticed NHRC's
presences in Rasuwa that illustrates difficulty for access to report or complain against
violation of the rights of persons with mental disability too. Almost all of the FGD
participants from Kailali, Surkhet, Dhanusa, Makawanpur, Rasuwa districts indicated
the same difficulty. Neighbours, relatives, classmates and even family members also
frequently and verbally abused mentally/psychosocially disabled person saying them
as mad, psycho, Jangli, Purba Janmako Pap, Khusket that concludes pathetic condition
of human rights situation of the persons with mental/psychosocial disability in terms of
their rights to respect, right to fulfill their basic needs and right to live a dignified life.
It is justified from the fact that three quarters of the selected respondents expressed that
they were verbally and physically abused.

4. Conclusion

In the context of the ratification of the Convention on the Rights of the Persons with
Disability (CRPD), human rights situation of the persons with mental/psychosocial
disability in terms of the right to respect, right to fulfill and right to dignified life was
found to be very poor in Nepal. This vulnerable situation is reflected by the fact that
three quarters of the selected ones in this study expressed that they were verbally and
physically abused. Although few of them were found in a grave situation of human rights
violation such as confined in a room or chained, this is a serious issue in a democratic
Nepal where 31 civil, political, social, economic and cultural rights have been enshrined
in the Constitution as the fundamental rights and specific laws relating to them have
been framed and are being framed.

This study shows that the basic rights of the persons with mental disability were violated
in many forms such as being deprived of food, medication, and proper clothing as per
the season or weather, being behaved differently in the society even after the treatment
of mental illness and use of shunning epithet as crazy or mad or lunatic followed by
different kinds of insult, verbal abuse and mental torture. The data revealed that persons
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with mental/psychosocial disability live in a pathetic situation.

The persons with mental disability complained of not having proper mental health care
facility in their locality. Overall, treatment situation of the persons with mental disability
was also found challenging in Nepal. Foremost, many doctors are not specialists to
treat and thus they provide them with sleeping tablets as a way to make their anguish
silent. Many cases of mental illness are not diagnosed properly to care them well.
Instead, hospitals, community and even family members were found tagging them as
"problematic' for other patients or people for their normal treatment. These findings
indicate that persons with mental disability are not even treated as human beings in Nepal.
Changing the focus of specialist mental health workers (psychiatrists and psychologists)
from only service delivery to designing and managing mental health services; building
clinical capacity of the primary health care (PHC) workers and providing supervision
and quality assurance of mental health services may help in scaling up mental health
services in LMICs. Little is known, however, about the mental health policy and services
context for these strategies are in fragile-state settings including Nepal.

Persons with mental/psychosocial disability were found denied in public opportunities
because of their illness. They openly refuted the governmental and non-governmental
organizations for making the conditions of eligibility as "not having mental problem" in
their laws, policies, and regulations. Many of them were found quitting jobs, schools,
and similar public positions due to oppressions, insulting behavior and verbal abuse, as
well as lack of friendly infrastructures. Mere formulation of policies and development
of law cannot provide justice to the victims as many of persons with mental disability
were found unaware about the special laws in Nepal provisioned for the rights of persons
with mental disability. Knowledge about obtaining disability identity card from the
government authority was also found to be poor.

The overall findings from quantitative and qualitative data revealed that the people
belonging to the city area are familiar that Nepal is a state party to CRPD, 2006. After
being a party to this convention, the special law, “Act Relating to Rights of People
with Disability, 2017” also came in order to ensure civil, political, economic, social
and cultural right of such people. However, the particular law has not been completely
successful to safeguard the dignified life of persons with mental disability. It is necessary
to recognize that the persons with mental disability are vulnerable as reported by this
study. They are unable to exercise their rights independently with due respect. The
human rights protection mechanism could not be fully ensured as many other national
laws like Part 5 Section 506 of the Civil Code 2017, Act Relating to Voter’s Roll and the
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laws related to economic rights still have marginalized them as second grade citizens
and human beings of Nepal by using discriminatory terminologies.

Thus, it is the prime time for the concerned authority including NHRC to take all sorts
of initiation and build up strategies to ensure all the rights of the persons with mental
disability. The right to health, the right to dignified life, the right to access to all resources
available at local level without any discrimination should be entitled not as mercy but as
fundamental rights of the persons with mental disability.

5. Recommendations

The survey makes following recommendations to the concerned authorities to ensure
and improvise human rights situation of persons with mental/psychosocial disability:

a.
1.

Recommendations to the Concerned Stakeholders

Massive human rights education should be imparted to the common people by
the governmental and non-governmental sectors for eliminating humiliating
behaviors like verbal and physical abuse including confining persons with
mental/psychosocial disability in a room or chaining them, depriving them from
food, medication and clothing.

Disability friendly environment for the persons with mental disability should be
created so as to address their social, economic and cultural problems and needs.
For this, peer group education and learning programmes can be the initiatives.

Public opportunities for the persons with mental disability should be guaranteed
by developing inclusive policies. Access? and assurance in public opportunities
for the persons with mental disability should be guaranteed for the assurance of
their personal integrity and dignified life.?

Discriminatory legal provisions against them need to be identified, revised
and removed to ensure their names in the voter's roll and be a candidate in the
elections. NHRC has the space to identify these discriminatory provisions in the
laws and lobby for necessary amendments so as to make them disability friendly
including to the persons with mental/ psychosocial disability. Policy/strategy for
medical service should be effective for persons with mental disability including
general health care.

The discriminatory words such as "incompetent" and "half competent"
(Ardhasachham) in the Part 5, Section 506 of the Civil Code 2017 need to be
amended. It would be better to replace by disability friendly words instead of

22 General Comment No.1, Committee on the Rights of Persons with Disabilities, 2014.
23 NHRC’s Report submitted to the United Nation’s Human Rights Committee, 15" August 2017.
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11.

"incompetent" which directly relates to the persons with mental/psychosocial
disability and clarify in context to psycho-social disability. The Government must
ensure elimination of the discriminatory words in all the concerned legislative
measures and as per article 12, CRPD, 2006*.

Newly enacted Civil and Criminal Codes have to be enforced and 17 different
Acts will be repealed in such a condition. It is urgent for NHRC to review laws
relating to the protection and promotion of the rights of the persons with mental
disability.

The Acts relating to property rights and other economic rights including right
to open a bank account needs to be amended to make them friendly to persons
with mental disability. Separate Act, bylaw as mental Separate Act, bylaw as
mental or psychosocial disability law is the demand of the stakeholders which
can ensure their civil, political, economic, social and cultural rights. The law
should include their rescue, treatment and rehabilitation, and ensure their social
integration mechanism.

Coordination should be strategized and excelled between central, federal and
local governments on issues relating to services and facilities for the persons with
mental disability. Directive and coordination committees need to be established
at all levels of the government.>

Addressing the identified gaps, particularly for the integration of mental health
into the existing health care system is essential. It would be easier to the Provincial
Government to coordinate on mental health activities and issues with the central and
local levels, if a separate mental health unit was established. Each local government
should deploy one Psychosocial Counselor and Community Psychological Service
Worker (CPSW) in each ward/community to prioritize the counseling first for both
patients with mental/psychosocial disability and their family members.

Municipal laws need to be in compliance with the CRPD. The local government
should establish at least one rehabilitation center for persons with mental
disability in each district in collaboration with non-governmental and private
sectors. In addition to this, NHRC should monitor the human rights situation of
those rehabilitated people regularly at the local level.

The election law should be made disability friendly and in compatible with
CRPD - 2006 to the recovered persons with psycho-social disability.

24 General Comment No.1, Committee on the Rights of Persons with Disabilities, 2014.
25 Human Rights Situation of persons with disability, NHRC, Country Report, 2018
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12. The Political Parties’ policies and provisions need to be friendly to all people. For
example, they have to remove the unfriendly terms in their legislations and guarantee
eligibility for the persons with mental disability to take the membership of their parties.

b. For the NHRC, Nepal

1. Measures and steps such as identifying persons with psychosocial disability and
monitoring their situation are to be taken to guarantee the rights of the persons
with mental disability.

2. These actions need to concentrate on their right to respect, right to fulfill and
right to live dignified life equally to other citizens. Effective presence of NHRC
at local level in each district is essential so that the concerned people feel
comfortable and may have easy access to complain against the violation of the
rights of the persons with mental disability.

3. The presence of NHRC is necessary to monitor the cases of domestic violence
with the persons with mental disability. Certain strategies should be developed
to materialize the family obligation particularly relating to ensuring the rights of
persons with mental disability. Annual review of cases reported at NHRC and
other partner organizations working mainly for the rights of the persons with
mental disability should be made.

4. Regular counseling services need to be introduced in the NHRC system and the
counselor should be made available in case of the special complaints made by
the persons with psycho social disability.

c¢. For Health Facility Providers

1. Early intervention by the government is essential for ensuring their right to
health. Free /nominal/ institutional mechanism and policy can be applied for
checkup to diagnose at the early stage.”

2. Proper treatment mechanism such as a special ward with specialists should to
be established in the local, provincial and federal level health facilities for the
persons with mental disability.Distributions of pain killers, sleeping tablets
without proper diagnosis must be stopped for the sake of their dignified healthy
life. Since identifying the proper causes of mental disability remains the major
problem, the need of special wards is justified.

3. Awareness and regular counseling systems need to be introduced as preventive
mechanism for post pregnancy depression.

26 Article, 35, Rights relating to Persons with Disability Act, 2018
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AP aur AF ATaTerPH AfgPER T e

- BT, SR TERd
IR I8

7 TAT A5 TATCTFEEH FYTHT AZT TIT SRIZT FTTAT TAT G T
FEATATEEHT PEl HPRICHE aYT TRTHET GT JTqIT FFET0F SGHT =e THTTAT
7k TAT A5 JATTCAFEE HTHAT JTTFRETE FAl>=T g7 I [T 2T & |
T FARATAT GETT TG FTTAT T SFETE FTAT FIfAF TAT A5 AT FEER
HITT HTTFRFT GARTATTH AT ATF9TF FFET T 936 | T THITATT
HREPI T GARF HITT HAIFRH T qreb GEATANY Gl efaqfaasl =aedr T+
HTTIIF FITTE® [FHIV TRIIGE | qared JRTATHl [0 U FTAT FAFTT
TGP AT GIT TIATE GO FTHT FAEIT TRAIREE | T GLHRT HETALI
FT FTHITF FHIEe G &7 G&TITaqqul GREFITAT TR g9 | ATHRAT =T
GATYT HAMGT FTHT FHISTAT BT GF AT [T TRTI8E |

q. fqw yawr:

AIHT Aieel ¥ q29 T 3edal AT [@9d 48 o 9w TRFERRTT T "ehrad
HraTH=aT feT i qar Afse dERareg JEIfes Th R e | Faeae J@T
ferst oTeg fevg QUM TET BTHYAAT T2 Yo, T Tebicl T AT Tl TEehl bRl
TATT TN 955 &1 T TR0 favae |1 el A e seaer faue g | dwfres,

UfTeTie® a1 TFRET T9H1 S SEl g¥hls ¥ ATel AU 9 GHardigd  aHaE
FITAATATHT TXAT AAATATS Al TeoTcTehl AT ARMART A (e, | T AGIART

T 9TeRel I Aieel T TB 9vaT 6IF (5 AUHT Folellg THIA TqF gal Afeel 99
TR Al5eh ATEATATS ATThAT [de Alfad qIT Al ATG@F AT FHETET T
TRTET B | ek TAT AT5eh AATCAH AT HedT THIAT, T2T THIAFT, T2F T Afga
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gae |
TId® ATHNT g ATk, JaT fagn fag ufafda =afe ¥ swadasr (LGBTI) @
TEDA | AR TA(H AAT Ui At fqeaey awar A a9r dfge deqgeadesed
AT GHY STAG@ITHR] 90 AT el @ I & [aia= Glqaae®sHl Ieord HUh!
qEeg | [aieqad A G bl ATET Aiqdaehl ATHR TATAH] HIT & ATEehl
ERTETIHT TEIAST THETTH] TEAT TEhT G |° AU ST 0% A1E TR AT
81 AT AT ATAehl q¥U SAAHEATH 3.4 qerd S &1 | R, BTl FATSTAT AT THE
fafT= FRU & G¥ ATHATs &l [agrepl e [a7 qAihreeehl A ar
AT AT IR ST GATHT el q= A(ohes; |

ot fafifarerr fafee @=uesyld SHHT TS GERTSHT AR g | qIRTEH
afsrerer AT Afeerer AfEArE?T STHEy gaers Afear GRfadr (@@taad) wfbieg |
IR qEehT [EA(AHT ATFIUATS T RIS (1) 9w | wleer anfearder Jfaw
frg afecrert T g0 Tl Sfas fag e 7 g7 v aredwr T afa Afeere
AfedTd{q T UH YT g AUF A1 GHeAls FrHEEedAd 9 Ateg | T
fersterr srepl 9 fofasl @msdsee) &1 | s arifve qar arEarcas &9 Afer ¥
T qATad aRTAR ATHNT gwa | fgfersr wow uft g7 @aesn ¥ wfeen afq g7 awwsA |

YRFERNTT ®OHT HiEgAT T GRUH AULT TR A=l 6k (egieirs qaieds (@
TEIeTET ¥ wheedt qgiiers)) A= | o0 JIAST el Hal a2 Ui gaa Siar wareh
EIHT TEHT T3 | SHIEEF] Slideh (g [EUhl gvg A+ ATHIAF (o5 Aleerdl g,
T ATHT TEGYT ES | AR AfEAT TS SeHET Al qY gebd el harehl
X HATHY AigATH T 7 &7 |

ST AT STHET AT AT e AT E AUeTaTed arad a1 anad gleadd,
TEATS AIART (FraRART) AT, | TXAT ATch TqHT G20 ¥ Higell el A g
far T &5 | FHUAT A7 979 YhRET Iadls Siedn dgsirar vardaradrers (LGBTI)
¥ ATEATHT TS At

3. Sifqear

UFRETT ATETHT J9T {51 Tl Ueh GebRebl ATTETY, TR a1 AYTR(Td IIS 8l Tl
2 http://www.khasokhas.com/232
3 http://eadarsha.com/?article, THIT I, |TH §, 090
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... o]
TRTE T | giteedr giarar w4 awg gy o i, afeer ¥ 92w e @t g gw
TThv T HaTATEIEEd TG & Aewelg (debd HIAIGeharedl ITsTehl M fad
MY | GAHEAT (a1 A 9fq ek 9f e TRAET faed Amfaear 9w Feptad
TS FATHT 7 T | TA ATAATE STAT I Tlegecd] THAHT AT AT ATAATHT Fawdie
qfeade gag | fa9d @ Wead a9 QR AT AT & I THUHT A7 A% qaT
<fser gftaer a9 fasies Afedr T qeuawr faw Aifqe Jar afss afeae quar =afm
g A= HRTeTS AT faar | aeqate favawfe § aerr qeawr e saraswar s |
F ARHE! T ATHIT HATAY &g T FT A9 FT 81 | AT a5l eI
STHICHT ATATHT AT AT ATAATCHE T WHGE STH THA (M7 g+ fawer &7 | aarg
AMeR i qieadd T At | SRy famera fordr (Afear ¥ q@w) el A Ay
ferfTe®a T €39 | A7 yTeEfas (oW &1 | a7, a7 Iefaes Hawars aureaias siardar J
JT eTgrepT AfTepRepT JowAT 8 THEEE AMGUehT B |

AR TYHATT AT SATAT A AHCR GMAET T dadl AT 99 qeUehl § |
afes qar IRIfoTE FreehE § 9T fqiewd At WH sE=g | A RrEadrg o
HEATIAY ATAURT & | ITATATHT 7 FAATE A SATHT ATl ATEHT TRA( ITHATS
TATSH [T T ARARIEETS TH bl ST (4% AR a=arg T, =g a9
THBHAR] BRI AEAT THE] ITAATS TG TYFHEEA THA AATRATS AT Foebed AH
TR ATHE® WY T AT o ATTHTA Febel ATSAT AITTRT STHT THATS TET ATGREDRT T
forw =1 o Afe=s |

TITECAT AT FHT TTHT, AT AT TETRT o TG &THT, T FeTH e
7 HOHT TIHT, AAANFAIAR HGAT T YEUR! IHT @bl TIRIUE JrIeEAT Fu
qTEes, | AT, R ¥ faweEr gRT T | RS HeRTS ggdadl SATHIAE STeHel STl
T ¥ ANRATS TaTS a1 &THar 927 | gedn farert Ardrare scafa o A, |
TUSTATHUST AT ATl 24T a7 Jgal 347 9ive, el g9 sie farga | 3=
AT AW S faT | Ffded Rrd ¥ e SR U | ITurer Iadrdrs qredre
AT ST fquat fagd | ferguea eI afd FHiaE (991 g9 B Iwid B | FERd
STEFPITHT R0 TR TGNAGT Eragrd ST AU LT qTEw; | TGN GRITF A e
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qf AfedT T q¥9 dTed ¥k [Tl wAfeded dfawg | FHMAT JEIfAE W@ AEHR A
faTe TRl 2T &7 | T8 THfdars gae WHR THIEE ¥ ATSTI6s, |

AHARNRAT F I a7 (8T &rgq, av favdel Ugel FE@UeHT ANl F3T &
forait A= &Y AT TETEHT ST fedm FHIAE ATHTTR AT gaATS HIHATaF
TAT Y | G 90 HT HHHA ATgehlarsil THHUAS AThesd GH{T ATRIIdTs
HHfGE T AR AT A TN PR TE THAGIHAT Hl I THTHT FT LB
T | A AAEF I AR G TAATE FEC | AH A AR fafdear g9
qar fqeq @A WA ATHl % Ud aciaaradig qaiasl wHearars Arddd
faesferept geiaTe gar® w@raIfas A qFaed T YTehiae Wadel 90 9t Hqad
FRTATEl ¥ TATRATTATEl 3909, AH Td FEhRATE Jd Altheed RIAH ATIdTdTS
BT Tbhl A | Ireeel THIART FTHEHAT, ¥ T YEAATS AUTH(qH, AATGH
faerlq 9T fa=rama AT T9R MRREH G | IHeEd AHAS FTHHATATS [dehd
faoee AT ETgd, AYThRIaE UH WIEaH | ATHIE AT@rd 281 qraaar: AT
T A ATHUUHT TETHT AT Afgel T AfeelTehl AT T AT Frgieg gra |
THTSTHT e, TIER{qF Ta SAiqeh ATIRAT AfedT T qEUEr= AT AifF T JdTed
T EEdg Fl AT T TRUST GAAH AT T 9139 qdebabl af |
a1 foreehel Ted gR &l |

TR T Fl T FHH STHA TEGA Ao 91 Tl (99 B | HIATTHT dRT AT
THAAT AATATHT ATHIA ST AfGQT Tl [AFehl T=dT A0 T, T AATS @ | THAAT
HIEATATE AT TUHT A ATEATHT FH@IRT 5ol ATSREH S T & qel ATdT ar
TTRIF g ST~ BiHpell (g4 AT ALATEST Hd FANT TN G 94, THAATERT afear
A AT F THERET TEAT AT IT T RS A/ GLAT ¥ SAA(CF TSAASTH
FRU gt Rrererr fog MR R a1 S | agfedrifas ar s asiver
AT AfvAET i gfedtifas g T | THT TEeoid (ATl HIRTE! FIeHT
TET AT AT | &S AT THAAT ATEATA STHTHT TeeATe [T 7 ARl THIATHT
AT B AR GART AT A THIAT g AAHT ST=aT STHbT GUSHT Ii JRATAST
JRITERT T=aT SAAT Taag] T (A hcadbaedl b G |

3. At T e T A
BT SOTell TATSTAT 9T HeT gerehafg o AlfHe JaT Afgh AoqTeabert ATTHRebT
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AT AT gaT 9 FHISTHT AFATY AHT ST ThIH deATs W7 @ | GASTH
AfHF TAT A5 ATATSAFH TR I IH ¥ Td ATIRITEE @hT S dGT (T3,
AfAF qaT WAfgd Foaderd, qM ATTHER STl FiF AeEeed 9 aTHIATS
FATTHT qTE |

BT IaTeraT Sex ¥ Gender ¢ TS &1 ST foaor Y qf A A7 g% redn
freTaT & | AIiasr 9 9F a1 UoHd A59I¢ gied [agdrs  Wiae o3 (Sex or
Biological sex) i w1 %+ =afther [eucasha AT JwaHd g faerarars
gt fag (Gender) wfi=g | Sfa® fag (Sex) ¥ @mfs® fag (Gender)
U3d BIEA | Sfak g wrodr arafE o 8 w9 gt fay At T Er
e foger fMaRo 99 a5ae g7 99 AHIF [d5ehl MaRT 29er, eeyrs T
AMfaEdT MR g7y | dfaew s chromosome ate affvg a9 QAT+ forg
femmTaTe afvreg 1”

e I TR [RITRTEATHT TFaT 9 3% 2ATh Ui ATHY Wedd g | A7 ATH9
IreTieaeh, AMfes, STRICE ¥ FTETcHE g7 | o A1 93/9% 99 AT g v,
Ta IHH TRTHT TRAAT ATST dTeag, | AT JHIAT ATHYUR X0 ATAT I 9% g
e, | I qURh AT AFUET AT Teed HIHEAATE TRIKE e e 555
qf TSE | AEdTE 5 A afaaEreRe 9f e 14 S ate Staew fager s
HAqGAF T, ST ATh ATHIAS oI5l ATARAT TqAgTH B T Wl ATh A
ATTHETHTRT ATIRHAT AATGAF T IHeedls HeTd ®IHT “Aifqe JaT oifee
qAAgIE” A |

¥, QTS e

FAfR®T A AFATAR @ 9 faerarens fag ¥ fager smumar gwmter fAdm
TR FTHITE AfHErars Afgwar aer afeifed T wfwer g1 dfgE e
BT HAIRP IHT Tgehl Al T GOl FAe Jd1 [ag gfe=m qua
HAfche® THT TATSTH] AATTIEF ETHAT TCH §7a | TaT (ARIeedls THTSTEH Haqd
el ATTATARATH! [ IIST AT ST TN B | R, AT ATT AT A AT I AT
faerf &g | or¢ 9o =t faode fodr § gram a1 9rar e fagaraes faoddT e |
4 https://rukshananewa.wordpress.com/home/Igbti-short/

5ibid (TST)
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gae |
faadiq fsare e FcT &3, & T & &l A B4l FATSHT (a7 fergresr afdieh
HigdT FHTTF!, T FH(FI, 33 forsl, TE1 fast T e forgr afd geaet |

FHTSHT TT [ARe®d] &Il Jod@ JT i Iriles THSTH! Seraral dr=el R1eR g
AT Gerl GTh | TITSHT & AT 9w TR 9T 209% H&R q0 T 9 ITcfehl (qaT=re AT
928 AT JGT (ARIE® ATRAT =T GATGR FAGH IERATHT TEATIT TUH a0 | &
AT Teh RIS LY @@ 9 g {3¥ TEHMT qARHR 8¢ d90 fagr fHamr=mer
HA YTRATHT GARI g Tl Tie=Td Gord "dbel BRI IRGUR T J&T &l | Jal
feelt gaTuR ANTRar fqusl AT AR 989 AT 9T [agier qeaid ATl
1| 9% J9T fodeed T afge a1 e Gfg=THT T gTelehl "I A T
qfepeg | AT FLT ARk J9T fgepT afe=rT gor ¥ FHHiaeas SFHEaR aq
i feeiTeeeet THEHT FidTAaca T Tebebl SRAUFT S | TG FGT ASATHT HALATT
af T felill FHETT feR el dfEes |

ATl THTI BTA B8 Hid9d Jal [qieedg 0 @I AR IRaRd THd qe
TIHT THR T AFTHF] FaET B | TREARAT F T (97 G AT 7 GHISHT
HTRAT THT ATTHET g ST I 97 Jae®ard 5 &l AR Aeclers
T (ARTRT TTHT FHISIHT FME Gord Afae AT B2 (o STASIAT Higal / TEIHT (qare
TH AT 9Ieeg, | GHST T ATATSe®are alfe gaepl, [eoel, T9de% STl e JANT
TR 9T ferdr mifa gt aut fee | faeiTeEET FT T 99 AR 9 A Yo,
T ATAIGATaTe Ifga U Hfqqa G97 qATSel Afthe® T d9l fagesdl g
T FTES | THTSTRT TXAT &XTgel &l 4T ferdies AraTioTe fqfafas Teamrdrare
af>erd g IRTEd Faer g |

Y. FRRiRgT yraa/faarwT T Tawee

ATk AT Afeh AT ETPeedl ATTHRE! T Afged fFeaqft F e FTHT TeaH
faeare $REeT @ | STl (AT fagrd, R00% AifqE qaT AfsE daHeAFeTd
AfrR, T qEq T (AARAT WeaW Tl & | I (AgIeIHr Alfed q9r Afgew
ATGAFEED AR GREATH HATIHR, ATddSad FdAdl, AiEh(cdd, ATHITAE

T QIRATRe FqHT AeATNTarRl Afdedr, &fadid qaT Sarhaerardl ATdeRaTTadart

JTaLTTESh] SHaLT TRUHT @ | TAT AT ATIRRRT [qeaeardy aoonge, 9% ¥s o
fergehT STARAT % 919 fhelTs HT9TE TR 8¢ SAThaTs BIYUTIHT Jfeatad o
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... o]
PR T AT YT geg WAl Foid el |
(@) drgeral faar
faee AT AP AT T faeraAr A Afgdred fqeaeardr ST 92 %5 &l
ST #19 Tea g, LGBTI stfaepeerr e drvarerar fagr=t (Yogyakara Principles)
AT AT FHEAA el AT fAURT qIEg | A R00% Bl AINHERHT SUSHTATE!
AAHTATHT ST U TRAFTAT (@I AT ATHGIHR T Ager AferaiTeTehl qraerd
FRIET AT ATPR FTHAAR TANTF I [ FgTIewdh] hewd & | gl
fagreaer d afwaeieeeor T ofys dig=mae wers fauw gedw awrifted are
ATIFRFT ATIEUS T [qdl JARTH fquaars g Tag | A7 g e
RIS FIAAT AIIEUEE® Uid Jedl TAISEs, TadTE qd Aoaeed e T I8 |
FITh I T TP TG I FATAITA] Hewdqu qTHHT GleReh! B | AT fagreaan
A ATTHGTHRRT T Alep Ie=AThT ATATIHT B AT AT VT FRTEE FATAATHT
T ool LT FTAT AR TS ool TR G 1°
FrRIFTAT AT AT TaaTTeeE

®  THIAHH! ATH HIFAT, IX-TIHTF T HIAE AT [T AfeTehIRep! ITHT

: fogr= q afa 3 /W

o HFE TAT ATHIA FRETHl ATIHhR : fFgr=a ¥ If@ 99

o IATTYeh, FTHINE TAT FiEhiae AldHRe® : fagr= R 3@ 95 ¥

o felch, fa=my T &Taaa AlgsrR: 92 3@ 9 I+

o 3ad WA T WUl Tl © fagI= R T 33

o H(EE(qH T WIRATE STaTH] EATNTAT AR : ¥ Mg % T+

o HIHT ATIFR T&THH! AIHR : &g 9

o &fqUld qAT TAThaledThl ATIFR : =T 35 T %
(@) AT qAT AP ATAEIHHT TIAAT F¥e TRGIIAT ATHT AT TATHEE
ARAHAT (qgTeehl ST 3Tl T aegyte fava afegeaaT Aifaer qur Afse dcaderdead!

6 AT ATTFR TAT FIAAT RTET qAH IRETep], & STSHIS A48T, 97 9§ T 0
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ARTFIRET TETHT I FTHEE TUHN G | T Fal JATEEs (7 B -

Aifer qa7 dfged seagersd (LGBTI) &1 919wk =amedr T+ HuHT 9a<h
e Goel AHa AtgdrR AT (UN Human Rights Committee) #r @+
q’R¥ AT AW fa&g Teafeamerl HETHT TUPl ROl He<aqul JfHeET Gefehl
qTEg, |

T Q%R I qITh A FHR AT AfgPR ARG (@ afvg) o Hataa
AT fafTeT AT T A ATTHETERT T cifged GfewTe HATaRE gq
FIATAHT FEIIHT TUFT FIAA T AMqes a1 I ACd ATTH 3, |

HiedT faeg g7 ASHId I+ AT qea=dl qrH(q dIaed! d= qeasiiad sileed
qt fafa= weeware At afawder T dfse dfesmaer aearEr gv
fadreems fauR TReREEaTs T99 T8 ATUH B | 99 AfdewR grafad are faeg
aeefaar (Young vs Australia), T te fawg #@fe=ar (X vs Colombia)
T HETHT A1 ATTHETHOTeRT ATHRAT HEGHTE I AR qIT ASAA T ATTPIT
fawaes srriftcsr samIel Seaad a1 9= fagreaers auaT T T Baer
T G | A hIATEEH GHIAS SASeedrs at faadrd fordr St ave a9
ATgFRE® JaTd TR Taeg ATR 3 |

HIAE AT AT vl (919 srafafy sfders ¥ Fagers fau a9 9850
T FITHAT § TATIAT TRTHT {27 | A7 Frafaforar Feenfas, o T Segramn
gcargve=d1 faery FHTgEr® (Special Rapporteur) st I 3009 AT A¥HTTH
yidereAT afgell T AT AAGIF Sl T FATAFTAT AR
FiqaaHT AL TRAT Hel GEhewd AT [a0g GHIHMAT [&aR1g T T |1 B0
SfeafEgd o7 82139 3419 f4U | aR ET a9 99 J&r §aes fqaer Hrareer
7 o, g9 & Far [uaTa 99w guigeeeed LGBTI =afkes fasgeH
AT ATTFR JeAaTav=dl SATHHRI G T T IR [q9% T =AEAT Jbd
T T g7 200 3@ LGBTI &1 HeewHAT =mdl e Algwr (Authority) «
fe=azar a5 LGBTI sfgerert AT Hach ITsaderehl “IrsTelicies” RTHT dfeal
Taek AT favarel T 9w |

Tl ATATH fqeellpl BEHIEA ‘T2 T¥W a7 g Hiedl ATG ATTAT FAEHATHAT a5
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. o]
FISITT AT qETw e, T IS AT Hgaw T~ el Ta GafT
TS T qeI=AT HA aRadd T 19T fqueshl a1 | av saradesr ar
FHATATS AT 68 faeell Biuae &Y Taad" a4 =Mgeg Acdqel ‘THATTP
HH ] Th(AP! g @ ¥ qdaTs AIah] FA0 faquae W e
T | A AT GATST A 3093 AT Teedl I ATAAA 9550 B HIAA
NI FITE GEIAT ST g AT qaTs AURTETRR0 ST Tl faa |
TS FaATed ATGATHT Feieh] T ‘AUTR(qh FaTepl TRATIT & & 7 T,

FIA TP TRATIT TT T 7 FAIAS g STANaF &7 AT Tehicapl faug?

T qeq T4l | TEqH AT T4 I 09% AT GaT=el AIAqA TITHe® AT

g TR AT TFIATE AIRTAHT T AT SATATTF THIAFT FIAAATS

QAT T 31697 STl B 17 qRAT 9T AlecTehl THT 398 |1 Teehl

QUG TrI=IeTs AARTATHLOT T PIAAT TEATATS FaATodb T haere]

HHATIE AT TARTACATR T ATS9T [GURT & T TF BaAT AR A TRAAT

AU AT TEPIATE FIAAT AT I TR B | JAT AR FATA AT

I FITHT FHTST faare qEIfoTd FqwT faaradt faua o= g |

o A 094 W FANHIH Fal=e IHI(AqA AW FATAF [dqa@ars w0
ar=ar fqusl g | favaswr fafv=r sees sear steor afteer, fRsi, a=F,
THISY, AMANTAT TAT AT FMETA AT-SATFRAT I9THT AT, HITAT AT
AR qar dAfgd afesmHe srarHr fadwg a9 7T WA LGBTI &
AP REs =T TR B 1°

% AT FA

FrRIET FIAT qHT (A Emdl AIHREP! [GUIHT q2q Fedieg qraed g Bl

TEATASEEHT AT [qUadre THeT TAEE Il TWHT B | TITeAh] Ffaard (R09R) &l

gRT QR ATNREAT JEIvd] SaaTHT A9TSTh] AURHAT AT5eh =TT Flecehl TdTeTeh]

ARTRFAT TS o 3T Foodd G | AT HITeAh &b Avev i T GHIAATERT Eehebl

gRT 95 () AT fAgeT ATIRAT FEATE HGHAE TTRA B T+ BT Ioodd g | T

7 https://timesofindia.indiatimes.com/india/gay-sex-is-not-a-crime-says-supreme-court-in-historic-
judgement/articleshow/65695172.cms

8 HE AT AT HTAAT RTET ATMAH qFETT, = STSHIS ArETsel, I 19 2 95

9 TR HIFATT (R09R) ARTIREbATHT TRT 93
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a7 95 (3) AT fRTh JAT AP ATIACTHEF ATNT BT THINTH (97T e T+
mealwﬁrwﬁwwwwm ) W Ak qar Al
A @IFATs THTANAE AT (agTeehT AT ASTRT [HhTaHT FeHTNTATH e
g & gfafeea wfveedr g (10 dfaamar sgeen quar gifas swes g wfeer T

A W AIE qAT A5 AqEEHe G (a7 FaRid SUENT T qrg= Fqadr

>

S
LA |

TS ST g T gRT Ko (1) W WA AT Hed WA, WAfgd
AT, THTAIT T THTALNEHIOT, TEHTNTAT, AT H =TT IT5Tb! ASTAN A Ie9T
T ool B | URT L0 () AT % 9fF MeeeT g fasig, ouur T =amaehl of=cd T
TR Jood@ @, T ISTHT AT Awavaepl arRT K9 (1) (X) AT FATSTHAT a=ame o], gaT,
TRERT, O JAT TTHRePT ATHHT g T JbIRehT (a9, FFATAAT T MTOTRT Fve T
T Fool@ B, | IR TUTThT FATeh aean 2T Afeer Afaarar a4 fagrer afe=m,
AT T FAAATHR FALAT G | IR, [aFaT a9 TF=dl 9 FTT A%k aeeh]
AT | TR FaTod AGTATA 2093 AT q0 T Teepl qzaraeT (070-wo-0287) =
ARTREATHT {5l HeaHT Aiedl ¥ TEUE el d SAle AR foad fad T ¥
farreraT wfear a1 q29 Jeor@ SEhHT ANNEATHT GHT TG T GlebT T TLHT
3 1R

TR ARTATHT BEAATANG, STThT ST FTHA & &l AT JAT [AFTHT FITHAT FAAEE
T IR A | AABT AT EAT, 00y A7 fAFHT ATIRAT F@AF T ¥
fergert smamedn fog afe=m T8 YA TR TUTSH ¢ SEw @ | gatT 41 dfeara
T ferfiepT FRI=IHT SY AT WHT UEed T AR °iA Ifged | Heehr qarr dfer,
R09Y AT YUF ANRE HIAAH] GCHAT THAT g T F Ui ANREATS FIAAH]
REJUETE AfsTa AR (AFET ATIRAT TIATT T AATEA ¢ FTRT A
TCTHT T | FATTF TAT A5 AT ABETP] FIHIHI T [THHT ATNT HTAATHITAH
10 HUTAHT FITLTT (R06R) HfTE Fhepl &RT 95 T ¥R

11 TTeTeRT T (R09R), T e fagra T Fifdes amT 4o T ¥q

12 fafd 093 ATE QO A TRET TTHTII (070-wo-0287) FET

13 HAH AR (Flgdl) TA, 0%, THT 950

14 Hc'l pI ORI (FfedT) U, 308, ThT 955 & FIGHT ©

ci“ AT (@fedn) T, R09Y, THT 90

bl ZaT™ (Ffedn) TF, R09%, TH 95

(,I(/

(,_t
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. o]
fardTe ST TRUHTHT TT9qTT TP T T FRTATS TR GUHT T | T
Fel GHRICHE TFLIT U 9 SATHT FledTehl [FaTe ral Taedl d9l (gl TTaT
fq IR G | AT Flgared & Afgelr T TEUA TAFT fq@Ears AT fadqre A
g 1" = A fearr gcE ATRATE HrIw qEHT 0 e T, 9@ FwEm
T AT NREATRE AETaIT T T &g I FRT Soei@ gel T4l (5T S
forame &9 a1 Tgm A= TEIGHT T G | TERT HigdT T T2 G faarg Toar 9
afq geit wfaa© qreg =g quer afearer g quar gwEia SRS et
(T ferdrer qUTS THTAAT TEhl) T AALEE AT ATTHREAT S | TR
foraresl qeTHT FAA AR & | IAT HATAT GAGHT foere reegd) Tee sgadn
AT 9T TSGR TR RIS AT (GaTe Tal Tl Tl FHr=R Th1erd
HUHT B, | ATHT (HPIEEHAT 7 FdT [ARTETAIq0 SHFER T FTAA Tl GRICR (aare
A= HT ITSUHT THIEE AATHT 5 Tl aaeg |

[TERT FHTSTA (Pl Tk qToie AR R0%¥ AqTAsd eTads Q90 AT dleadr
T ded q GHe Gells ANTHAT (qUH S | AT 0T THE Tl d91 (a5 THE
g1 | Ta FigarTasreRT frareEr dNT e TRUBT AqETdr ATHTISAET 959 ST
AfAF AT Af5F AadeTF THITAHT ARTHH ATH HAGTAT FATHT AR TTET
farat | X* wgdt wafar @faura T gt Hiaua Mereed afedr T T aweE @
fg 9§ 97 WHR T AHBAH HIAA8E [(TAI T& ANRE AP Higal T T2
AT g7 T TR T AR AT faRremy 3fawg |

(%) FATow FRIAAH 0%¥ A N & H Haw

TG (TEE®d! JITHT SOl Far=a ASTAdel 0%¥ I 91T & T Thl hEATATS
TATTHT | T9UY fa9ac TAMAGT / TASTEEbT ATTBTIRT AT BTG A |

Il G HATHT Fal=e ATATA TG [AFeedls AThRAT =TT ATAR ARTRAT a7 9

17 AT aaTT (Ffedr) UA, 09%, THT 9%
18 HAH! IATAI (HigdT) UA, J09%, THT 0
19 HAH! AT (Fedl) TA, J0\9%, THT £2
20 HAHT AN (Ffear) TF, 200%, TR &Y
21 HAH! FAHT (Ffean) TF, 209%, THT 03

22 Q4 913, R00Y, a#rq;n qree
23 3 ¥ER |, 09y, AT FHTARTS

mwmm,ﬁw



gae |
TRFIXHT ATHET TLATGIT ST THT T | TAMT qaATodebl AT IRATIITHT AHIASEEDT
JeliEe TR AT AT AT TRl Seqras], [q9eray et ot aaawer=dr T4
HIIATE®, THAE [daTedrs ATl a9 T J9e%dl dq9d T I8 TASHT aT
THTEHT AHT AT T ATAeTF TR Ueh ARG TST T Fiel FrHfaer [quar
JAGTAR] ATIRAT HIAAT TGl T ATHT & | TG AGAqA FATIbrl [or
fergwarmmael 7 e | @ET=ar aTaae fafd Q0% AT 9T § T TLEN AT (HHT)
AfTF TAT ANTh HTHCTRET ATTRTIRT T HT Al HEwqu B | TR ARIET
ey wgar g -3

o HiqTAHT HigdT ¥ [¥Y 9+ Joold AHE (a7 A o7 A ol AUHT T
AiedT &9 AEd J97 fagrars aHd o 9 |

o IfuTaHT Wigel T [2W I3 fdF A Ioi@ BaHT F(AATTHT HIAF Fhes
a1 A FAAI Fhe® AT AUTAd FEAER bl A AlgehR qraedr fafae
HeTd=g a1 Ad ATdHReE Aledl ¥ qaUe A1 ITAN TH TS I oY
T fee |

o Higdl T Y¥Y ATEHHN TGl ThRH oigeh qeard ¥ I ATTHEIHRT TUHT
qfe=aT SfFem, FTHT T 79 dAfaer greedr afer, werafeeed T
THU] Ehete SUANT T4 UGS | Ul &hebl IJTART T AT+ ATarawer
fastaT 90 ¥ A7 SFERET FIAAT AT T ST ATRT &1 | B ATz
qfe= T A1 APTHERT TUH BRI A7 ghes STHRT T I3 a1 Afgelt
AT qEY TUATT A7 ghe® SUANT T Grg 9 e T fHead |

o LGBTI &« arwAr ufe=sm= el #fger  (Right to have one's own
identity) @r smarer famr Sedra srRe afemm @feq wore FEAe fEow

o

THE® AT GIE (MaArd TIAT JTAN T I+ Mg, |

o AT FEFAHFT A, AN AT ATHI Ag=TTgwe=l B,
ferameawa=dT FA aIqH [qiF= FAeE B TaH Afeal Hiwd (Male

24 FAA R0%¥ ATAHT 7T 7 290, AT 7. Wus, FHLT. R08Y, A7 ¥
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and Female Sex Specific) Y& f@wg | F&AT HTAAA AigdT T Y dTeeh A
AThe! e ATeded T AP Shaed | ATRA Gfe== FIH AT Hids & T
AT JTHN T TS HIAAATE HEHTAHT BT AT T4 |

o HiquTAel [qUshl TAdT Icheh Afhals &l | Afth AT Jede ekl eich
(Natural person) @ SHTS® | LGBTI 9fF 9Tehia® Atk (Natural person)
qUEH! FRU SlEEe GUGHT o G WA-Ade®dl STAN T GEATIEE

ared a3 U=, |

o AT Ja ANINE, Aol ATchells FTHTAATH! ATATRAT Right to have one's
own Identity T FTHT YTl &5, | A% HGHTARRT AT TogI=T<T A TATSIH]
I FEAT AT AT & e |

e LGBT| srq@eqs 9 qfq AUTel ANIRE AR HROT AR qE=TTAT AT
FhE® JUHNT T4 qT3H IHIEwd! Al ATIRR &1 | A FATIH AlicTemare
AR ITE=THT AT g aTe+ IHiese g &l |

® FHAHI I AThel TTU AT I WUUS A% FA FRUA ATheEl
Hiferer WA ATIFR ITINTHT Fehad gF qaed | T Jearqard faare T,
a7 = fo=R, wfteg a1 grfse Safa, s=w ar o= Bfaader s
F TFRPT HGHTT A AT Ffearad AT TEATTT THT ATTHIReRT
AT FTATT T 937 2 LGBTI| &% &g qf Tifaes &0491 9T 3 |

e LGBTI =T 3% @@ ATHT 873 | aa sexuality a1 713 9= a7 Afear
STedr faodra fagvia smepfia @, dreme afexd anfe AT @l e
FRU |F A Alche® Hitdd g STANT THATE A5 g aa |

o T AT HigATH (G E=TT (FA=1) HUH FRT AT Afehess AEaT a1 o0
AT | 79T AfEdT ¥ 29 947 T qfe=r qUH Afhewars Al qitds a6
SIS AT FH AT JfEed | X, Afgep afe=maer gftee e w97 wigar ¥
Q9 AT (AT aTeehedt d9T [dgewerg ATel Hifds gh ITHNT THHT STeT
T @Il FaaTies 9T FIAAT e g ITIH aa |

o TN AThe®d ETHl AATTH HIfdAF g T TATAS F&ATeY T AT FIIA
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I AN] TUHT G AlTpRaverdl fafa werafraeee fqusr afaesr ahT
qiE=THHT JTART T TS HIAAT FALT B I A ATATATS o=
(Arbitrary), smaré (Unreasonable) ¥ s=wmaa<h (Discriminatory)
AT 99 879 ¥ Al HAA FEFEId T AsaEl F 9t Arbitrary,
Unreasonable ¥ Discriminatory ¥ A1 75 |

HiedT T G¥9 ATek AT JGT (T8 TAdHT Afhewdrs A ANTHETHI
(Sexual Oriention) ®1 ATERAT FTqTE T e | AT HigdT T [
ATechehl Al [T5T TRl SAfh ANTREHaEd dedcddrs @FR T IAeEdrs
qf Gfaarer Hifds gwewdre afsad T ae |

(@) FET=T AT 093 JTeT AH Q0 TAHT AT BT

JIT fTsTe® el ANNEATRT FITHT TRl Tai=d AeTAde J09Y FTAHT
T BEAT TAT | THH! REET e awifery g -

& af Fafdel ST dfeaTafEdeT ATCHAFRT A areT qTSe (Al ATamr
I AHE ATTERE! AU & | T qERATHT FYF dAfge dfew_ ¥ A
ATTHEIHII AUH Aheed 9q ATHFI Ed Teadded ATcHIFHTTIa S
e TS [AoTehl HIHE AT AT FAdTHE 8 & |

F I AR AT @A AR Afge afe= afae T TR
faTee Frafeher ATcaOTRT AfaepReT=R e faw &7 | a9H T % =Aafh FHTs
A AT FAAA gk fag & & a9 faRer a9 araiiE g9 | AT
AT JIAST ¥ ATCHAFATTHT S TATS @I F I HaRITes A4
HATIBRPT FEBIUTSTE THA AT G TdH |

e, Tl ARTRRAT T, R0%3, ST AT AHTEael, R0%3 qoT AlfE
AT AT AT THATHT Ahewars (g HEdHT AT STATS AR
ST TREFEedT (AERTeT, R0%% FHAW dE [@Eiel AfEeEdrs ®eR T
T THAIHT B ATHPRATT IfTagar STATE Febepl AFRATHT AT A%
afe= § ATET ANURT AGLATHT Sidh TR ATARHT G bl AW br

25 AT, TAGHT faveg AT AR, TAAHAT TaT AIAIREERT Frafed, [qeawar Fearet aaq (. F1.9. 306¥
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. o]
JHTOTTS FEET T ATHT ATEA b cATgeh Afeamarade! ARThAT THTITHT
T T THeqd 9 Al AeTqCTF qUITIH AThe®d! AT FHR
THETE TepR T FHA & |
o dfsF FTHEIF AHITARE ATH! ATEA(aH TEATTTRT Fidh qR=ATAHT AT
TET U ATCHAFHTHT W1 THHT A1 qrEIasd Joaeadrs aHd FHSR
AT B | AT ATHAITHRT H¥eh YA AT T=T Abls @YU 41
AT ST SIS aTed ITe ANk AeTH@IFeeehl AT ATTFREN JeagaaHd
g S |

o FHAUT FARITHT AW Afgep dfe=s feel T @A g1ET U9 T Aw T
T EaT TAT AT dfgel ke faes TP ATIRAT qTUHT ARTIRDAT
THTOTI=HT FQMEA T TS AR BT GRIEAd T |

9, ATHFRFT T

TIAH A oA AP TN Ageh AAGCAFH] ATTFRE® T Gg H (AT Afere
EEhT TEATAT TN LT ITEaH | T TRkl fagreders § a7 THEEH Hewaqul
FRINGT TEATASTH] TTAT FHR TRARUH G | AT ATHRF ATIRAT (g1,
He WIATe®d! [qhehT ¥ AR ATIRTT A9 ATIhH T T qagq e
ST ANTATTET GEISTHT JUTRTT, dUefad, afesha TUHT TEHT AATSIE ATAE qaT
Al TeTdeIF THATIH! ATPRe® Ui AT T Faga TRATeE T FAT 79
F AT B ga | SHIE® UM WA g9 ¥ I qaitgor faerrererr T et
¥ faspfaa A afaer A Jar dfss doqders AAftheed gl 9 AN &,
¥ BAURE W AT (e diged] GHIH FUH B | A6l A8 AT AT
HTUTT=, HETH Y, AT 97 7 fahiaa searasie®dl Alie q97 di5H ATqeH
ATRETH B ATTPATE AT (43 SHIERATs T qHIX T ATThReHT SATET
T AUl & | AlFd 9T A5 ATEHF ATTHRF] [AUTEE saefed a7 I &bl
T | I S ANk TAT Al AqTCAFHT ATTBRER TIH T ATeThReb AT
T YANTHT @IS Uaeg | A AfghRe! [eaeardl e, 92 of ATFd aiars
q TTWEEHT AT AR qAT EHATAATS HeUT AfTepRepl TqAT Ao {43
AT T =T, TR ATIR AUH FT Il TRebl G | AT AThREw [qedeardy,
TERTE, AT, AaREwad T @a gragd | a9 TSSHIAT &9 81 99 8eF
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gae |
TRl ATRAT T ATTHEIHT T Agep Ife= avar | A7 afe=n ¥ afaadeorers
EYhel ATHTTSE FXTehT ST EaTEs TEAT TRIEH G |

S FA AThH! AT ATTHGERT JAT Algeh qMeaTd S aGqbl U qIT IAHT
LR TRFRFTT T TG Fed AT ¥ R IR g7 a9 Sth aAfhels
TRER AT T 9IURT FeqTek (AT SATa bl Tgrg | A ATTHE TR0
qIqT Az UfEaTHHT FRUEE FARAT ATGl Ahe® FRATE, A T, AT,
fedT T 9E9TEdl ATHAT T IRTEH B | &0 G0 TIT TIHATAR! Faredl T IehR
T AT FETH CRATHATITATS AT ATTPRH IR (agradl afgara que
T IRATES, | foheleh, WIHa AfaspRer! favaeardy SIoomasTel Jeord TaHITH el
HITEEATs H ATTHEIHI, AT Tle=rd T q97 dtge Iqia vy g, e,
fSaaar ATST AT RT F AT SATHRET ST T AT ATTFRePT T 9T §FaIR
IS 958, | A A% qIT AT5EF AATCAFH] ATHPREE HT Fad (AT @A
ARIFR THE AT AldPRE FENTT T TR AEReS & 15 Thd SHIeedrg
qf TH FFER T o 958 T AF qaT dAf5eh Aeqagabedl A, THECT
¥ ATATTSTF HETHT GUR TaH A ATS9 980 9% Hde® UHag eaes, |

qEIe AT T Higdlol AleATdTs A9 RIUY o qIeaveh] &A1 =99 T Taqals
T AT TG TR TR TRTHT G | TAIAGT ATTh TAT Afgeh Toaadeds TR
AT e FEAAT T a1 AThEefl fadte T argT A TUIrHy qi G | ATk
FTA T THTSTA FHIH TS AATE(TF A9 T TqATs Feo TTAT FTHR TH
AT W | TEAT BT AT I ATTRHT e AT T ARAFIAT [gTeetehr
HHATE ATCHATT T TEHbH 3@ | TGl GHFATRT &F HET T4 GaToo AT ThbT
feaepl qeaTe Mo TATAET THIAHT Te@T 39 feFm@R 3000 AT Falead AXHRATS
[EUeT ATCTAT TAHRTaTgH FTAAATE AHRICAE TATS I GHICH! [FaATGA AATT T
giqaad TS’ AAl ATl [qUHl IR Fihs |

TqUTSTH B{F TG THRATT BT AT T [oF, TepicTept (Hamers A2 Aleha | qoTieTsT
YT JTRTTHT SIS & | THITHN IUSTATS AT 67 T aTHT TRl ITTaEeh
AT FETSH 2T UM &89 | Ta ATfF JAT dAfgeh TTHT HigaT ¥ TETh] TS AT
ol Yoo AT g AR a9T fasieed 9fF gad Afe qa1 dfgs dfaa 3 |

26 WA AGHR AT HIAAT RTET AT Ieqebl, = STSHIS HATSel, I ¥R
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. dmo
AT gHfaaT AfeTeasl AERATE T Ui FETEET @iad g | A7 a%d g9y
TAES T TUTAHT A%k G 9T fAgTee dAfaEeET T g T B | SHIEw £aq9
SRR RTHR TTHT G, AT, AFER, AAEAT, TATCHR, THTAT JATETE qiigd
qUHT T | ATHST TATTTHT TEANTT qo7 4P Frafqare afs=ra wuwr /ra grgd
IH AfqTadEl AETETe a6 faHE g ufwed g | dfde avdewd ufq o
qfe=Te g T WEST STHT TTHR AIHT AT T, | IAeedl ATRAT [ GaATeR Aferes
JHITT qTSSA | AR qrS=aTe afs=d g9, AT 910 i | SArarane
qt>ad g9 ATHT G | AIATR ATeeh ASTANTHA] G THT [Tgesdl Iered i
qIEe | HeAd: THT fegiept sAfepier qoemes qoTsTe Se@uld & depad gftaaror
T FHAAI TTHT IAEeh] qie=rd AR AT TR FRUETE fafsa sfawed |

5. TS I

feaT FAT A=ARTTA BTAAT TAT FALTER TEATITEEHT Pl FBRICHE AT TITHT
qU 9 AR TTAT =AM(E THSTHT ATF TAT AfFh TAGIbeE ATHAT AT
afsad g Tl feafd faemm & | a7 JEa=aTET QIR TeH HAl J97 AAEINE 3
TIHT AT TAT AT5F AATCIFeEH AT ATTFREBT A=A AT ATaTE
AT TRA IS | TF GHITIAANT SREH T g WA ATFRE! Fecl gl
geATtg Sfaa afqafdes e 19 Aavad FAes ME TRAIEs | dared
HITAAH! AT IO FTHT HTATAIT THUH] AL Gl THATs U0 FTAT B+
TRATES, | T, GOl Hedqul FX1 FHTSH] IHle® Wi & Jeraraqul gieaehrorar
Iad gAIes ¥ AThHAI Ae=d AU HA(fGd FTHT FHISTHT T@d Fael ATararyl
fastar feade | TS FET gT AIEEE B X TATAR] BT TSR] T
I ol ThT AARAT G | ATAhl (g I STl FMacael’g (e aHiteTH
e T G -

) AW AfaHEERT a1 Ay dfeAmE T grEfad ATHE AfIERET JeA e
TaATEwdl SARENIE AT T AFTHT FIAHT AT AT, AT T
TATAHTET BISTET, AT, FAMHAE TAT AT JEHAEE TTIAT T, |

(@) FTEdfad a1 e ARCH AT ATTHEIETH AR GiSaars A TSUH
TEO AR AReRT Sfrarcirerer T TEAarer ad AEeaTT T THEE

27 SepTdl fagT=ae®r fagra <%
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FAT Gh] EEAFH HIAA FHISTH T [TFER SAfhals Hel AATeUH T
FRATE! TRTHT HT AR T |

(M) I ATTHEERT a1 Wifgd dfesTTel STERAT g AR qwd giAred
AR AT FAA T AT AT T HAEaTHb] ARHA T @d TaH
THIEERT F&IT TIT IRATEER TITIAT T |

(%) I ATTHETRRT a1 AT AfE=TehT ATERAT TUHT A HATTPR FoeTa bl
HIATIIT FA U AThars AR TS, aer =TS % 9t ardT

ASHISATE BT, |

R. frrere

UG AfEAT ¥ TEUHT AT [THGHRr AHINTE GAATHRT FRO AfAEF TAqT AT
HOGAF GHET WX, IRAR, FHTS ¥ IASAGRT (q9gh RIR g7 Il da<dl 3 |
TYETeeR] T AT ¥ Afeh Afe=Te STUHT HTROT AT TAT A5 AAGSTFeE
A1y fafae TepRept SRTHET SaerR, g, f&dn, aeTeh ST geATes a7 gidied g5
AR B | ATRAT Afgeh IfEaTT AP ANTREAT THTHT FRY TGT [AGEEATE
fafa=T TR AR TTE I, ARIRE TIT AHGH ATqAT o, [aia= Fraradesdn
Y97 I AfET ST HAER &8 AT B |

Tar=d AIAdH T (T3] THITTATS ATHRAT T ATATIRT ARTERAT (a7 AT TLhT
feeTcH® aTaer qe=d afd d90 fagrers SThRAT Ife= A aRel ANHdr [qdra
FITHT TIHRA FET ATATIRYT TATSH Tebebl I | Ah qAT Afgep Seadedss THa™
Feqgers et g Afq AR THATT TUHT FRU T THITIF & ATThReTS
a9 AT THIES, | I AAGEdF T AlAF JAT Algeh AAATFe®dTs [q97T
HARETTT, Hial T (G909 ATTPRATGT Irilaedhl AT AT AR THdae | TR
ST AT 9T FTARTEEHAT Al TAT A5 AT ABETh! T TRTE AT
B [HebTIHT A1 AHAIATS AT FEHINTAT TS 9ee |

AT FHTST faaTeeT=T A S | dd AfaeeT TRt faare TeaEeE qw
fdt o are G | TS AT BIHT FI qEL ATCH Aiedr T Higdr ar Io9 T 7o
ATATATE AT HIAAA (FdTE T T Sl GUHT g, aR dfeet THTOS [Faees
T A TEH T | BT b FT ST ATSTA AIATER I AT foare Tieaerr
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. mo]
T T AT (AT ATTRReBT &7 HBTH T ATIFRFBAEEA TATSaH G |

Fieror sAftheRT, TRSIT, HTe, THIERTERTaT 99 /9% A FAIAH THIagIdrs 00 A=A
fagaddT B | (&I TRTATHT qUTA AT qHIAST THIATATs A=Al [GUH B | %
THAST TrI=Ies (U Tl ST T ek 9 SREdhl B | Irewedl qeT qual
T AN FATR] THQT, THTOTAART LT, =T TR THLT, ATCHAFATAET
T, FHSHT ol ATATARITh] THET, SoBNAIRIT TRaRA TASTHIT [qare Tiefae
I Y9G B | A THST TE T Alebd T JUHIS Tl ¥ So) Tk
T@EATEHS |

TATAHT FHIAFT THT [AFTRT TITAT Tiegeed] FHY hal 99 Sai~ dGgdase qid =elehl
B | 7T ferst a= Biq Sk Hiq ae &1 7 & forg aie e, ST, 99, =0t v 9w
T &7 7 IRIART I & &7, 7 o ATLTTHT HUHT HARATEE A&~ ANTbAT, Hifereh
T, ISAHT e (g T Aifaes, ATl AT FFeedl @l T FIATAT TUH
FAATEE TATT Bl G 7 FHITST [qaTEaTs BT HI=IaT f4aT & 6 g, ¢ Al
qaT A ATHRIFET AHT AIGTTHT &e] AT A T & THITH FIAAEE (b
afRE®T I 7 b T TEdEE T B | AT TEdewdrs (HHEH TS ai
afded ATETTF B |

AT ITT & ke 9T raar Fgfaad qoar w=a Afaerare afsea diftae qar
Alsh HTHRTFEEATS TSTHT e¢F [AHIH] THM HAAX IIAH TR FEATTYOT
Staq f9e qrew ardrarer fasAr 19 e, 9fvar, Gurs qar AgE FeT v |
AfrFr qul gerfa g9 TEE aft 9fgedr aud Aifae qur Afse deTderded
HeET [ arem og=\ IR T G8haid qaaaFd I qhd HUH G | A1 GATh HT
211 T WY, U fad SHewet a9 afureet gerfa g |

q0. P! TS
AfF qaT Aleeh AqT@TFeEH ATFR ARTT T Irleed FATGd e Jrd+
fraHItsTA #aH =Meaes -
o EF ATHFT AATHRT A ATTHETRIT T Algeh Ufe=ld g &al AlfAd qaT
Al ATHRIFEEF Gad A (A=) ATg FPR THIEH, |
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g |

o Aifid quT gk acudEIFeEdars fadd WHIGHATH A T Fehrad
I¥RTEATs qU0 FOHT qREcT TR0 AT IHad & 8l T HATs FHSA e
TIAT WHR THIES, |

o [qUId fdgare &g Fcg 8red, & A d FHISTH (a9 fagrel aAfdieh
FITEATT EIIEE, |

o ISAITHT A AHWRX ATHINTE STdhT ¥ Taedr Afae qa1 wfged
AAIGIF THETIH! FeATNTAT A= TRATES |

o WA Afgpwel fqeaeardr wuraTHr fedfad For Afaer qAT AEEAar
FagTeel I TRl AR AMAcAETATS ST A& AT THI=e |

o FUTEH! AU (R06R) AT Ioet@ HUSHISTH FSTH! AIWHT WAfger afe=me
AT AMTE AAGEARHT ATNT BT THITTT [T LT T FiebeT, ATk 4T
Afed AATCIFATE THAITAE FHTEAT Fagrederr e oot e
TEATRTATH BF & SI&] TARAe® HAERH FATIT & AT 3, |

o HAH ARTGHTEAT, 0\9¥ AT Il AUHT [AFehl ATIRHT FIAE T AT,
fag dfe=amd MR THIAT TRIST TATS aLATH FATEAT g AaTF 3 |

o HIAH IATAI &ledl, R09% A Joi@ INTH YUk ANE FIAAH 3aHT
U &, T I ARTREHATE FIAAHT TREVETE Fised A, fergepr amamean
YW T qAUE, AP TIT Al5h ATGCAPEED] GUTHIRI T [aehTHehT
ATRT HBTAASHISTH [T e TRUHHT AT TRT THIAT ST HTAAT
IR HARINF FAEIT gAIEE |

o ife TuT Afgeh FTTTEAFETH! ATFREF! JITHT FaAT=d AITATA qHT
THAHT TEHT o HIATH] FTATEIT I |

o qufay faareans wr=rdT famerr A Aife TaT Al TTdeTFeEd THIwIHT
AUHT ARSI HIAAT FAEAT T THAT [FGTTel ool T HATTRREED]
YT & LT IS I FIAAEE (HH0T TR I8, |
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