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AT AIPRET AT TEATATEE T
JqH e epar

-ST. AYTYTHT Hh G
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ARG ATTT SATIFIR AT AT ATFR FedTTAFTHT Fe HTCITTTFE FHHAT
FrIINGT i, HETAl= TF ATTT ARIFRAT THEdT TEAATEEATE THA Toedd
T TOFE G157 | TG FTAAEEH FAFTT THIAHT FTHAT §7 TARHIT TUGETAT
AGTEH FIIA SaTede AT HIAT ALIFRHAT Fieag ¢ Jiaag & 9~ 3@rsT
ARG FEATAGEHT A1GT [TRIT ATHIGH /AT &1 FITAT TTH ATEATT
W ekl FEGT IEFETH FT T GIGAIT g AAFIEH JAT & | AT
ST TATTHT FSHAT ~FAIFIT AT SlHebl & ARIFREE GETT T HIAT ATAHBIT
TEIAEEATE THIAHTT FGHT AN 7 /RIS ATHRATS dRFEIR BRI 9T
HRREFTITT T G |

q. faw gaw

HAH! F9HT IT AUH! FdA(d A g |! [qeaehl Aae ars ATaRTd EdeadT Jrdd

ATIFR & | Alchebl STHGNE HAIUHHH, FARIINE FARIGHH, Traadard T a,
TEAIDENG TRATHAFH SITAAR] Tdh =IhHHT AT ATTFRE (0T THICTHT g | Tl
HIME WO AIed 9|1 o=l T ATa9qd I qo AIPRE®Are AFd AIHR
Awg | A AfIPR TR AHATArs ATCHaFATIad died 99% g1 dfq Araead
T T 1 Jehiael AIHTaTs W=l SIeATal, a% qTeel § IdTs URTE TRIAT | SATchepl

! ged quTell sTea b (9.9, 30%0), HISATST : HUTA AT F=T A, . 0% |
2 Tifarg Tl GrEATS T FARTER TS ((A.F. R0, AT ARMFRIET I FReE, ATATR AT AT ARTFR
ATART, 9.9 |
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FAAAT YEHIdF &1 T A TAH] AER TIag I A ATFR A 5T T8 T
T Ak ¥ ARIFRITT ATRATS 99 G WA Al qeaeadrg giaRed Tae ¢
HIE TTHT AT AAIATE T I g Al vied Ua JdNTe AfIdR § AWa Al
2| AT AfPR AT Hed HARTET dAted & 1°

HTICAT a0 qIT o@eh WA I ATl JGH B (6 “HIH Td= AHTH B,
TR JeE TATTHT 3 ATl STaual g 1 IRIHE FF oTbel T B fF THATRT
EAAAT Y& TTH GHIEd 875 | AAAdEar dhadl 9Als 8 “aeadl d=d AT
o fvik g fawa €rg” |7 “TadeRar QiiheRl FHIA fadRureT et &1 | ge A
A SAHUHT T3 AR T AT 54 | ATHINSE GERIATTT IT IIATE &5 |
JIHT S Ak T WA A TG Bk GRUT T | TETRT TATSHT “UTeh{qer o=l
TERH! aaar satead aus gy 18

R WA DR
AR AIRAT ATATHAEER T8 TH A3 AgHbR A AfTFR &1 | ATl
TATERATENG FATI=TIFEH T [q0aeE A AfIeRITT 8@ | GO Teaud a9

9R¥5 AT TP HUT FTEAR faeder AT A& 919+ ATaRYd ATHISE, AMfds T
AN g AT WA=dT AT ARIFR 81 1 AFa ATGHR AT qiiTd U Tem=are
TTUT AT Fehiael o HIAE TUH! HRUETE J&TT TLH A9HTE ATPRewEdATs THTSIS |
A AfIFR AT WIE IO TET qEF gad | A9E AIERS AHArd Jed ¥ AT
Frafavgehl FTHT fques! geg 110

FIH AT AT ATTFRPT IATIHE! BTATATS T ATTHIREPT TRATIT TG TR

- WA AR TS AR AT SHALAT TRTRT T HFLAT &7 A AT, STETATAR

T, ferg, ST a7 Wi, T3, 99, STHT A1 AR e AT (49 g4 | A7 wfueres a9

AT d, AT T AIerd grg | faeaaardt A AfgeR #rd, dieg o,

3 e q¥Ed ¥ NTRTE, FTHA (A R00R), AT ATPR IeATTa! FTHT FATTFI=AT FoAl THTW, Fleawe? qardd © w4
Al ez, T fqeatqeres, 9. o) |

tqEEd, 7. 95 |

S gaRy & T ol waw (FaF. j04R), Aa wfae ¥ agta SorersT gfdagdr. farre R - Jeer 9=, 9. 95k |

67.J.Rousseau, ] .J . (AD 1762) . Social contract or principle of political rights . P .1 .

77 . Locke (AD 1689) . Two treaties on government . Livonia: Lonage Institute .p. 17.

8 A. Amezquita, A . (AD 1992) . Rousseau and Locke: the general will . philosophy .eserver .org.p.1.

O gegd ATl T (.5, R0%0), FEUTS! : FUTe ATHT T3 YT, . 4085 |

10 e e, ARYAR ISR T AT HHT (FF, R00R), AT AeREs=dl I Al afqa R : afea =ntas
gfess™, 9.3
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HRIET FIAA, AR (GG T ARRINGT FIAAR A FIAgRT AfHa® T qRied
TR Erg | JTa ARIFTRT FRET T Fagd I T AR a7 THE! Hitedsp wacerar
TS ARIMET AT ATIhR AT FTA a1 XFRH AT g7, 1!

99 =8 The Leviathan (1651) AT @@ SA— AFAT Jeb(d T FAH, AIAAT oA oeehl
FORIAF @Sl T AAATT FAER YT AF ATl e [aegeh] GUYAT &3 ATHHT
TEH &5 |12 Hobbes @ 9T B fF Td=Iaral o4 gegare Hch g1 &l | Hle ATl
T FYTAT g AFR T FAAP FHFAEN Jeold T3 AAHT G- FHTAATHT TN
FHTSTATET FHSH! A= AT T FHEATR GRalqd THaed wreel 9= a1 | 57
A TeATe Alhrg- ATHI qHT T TITTAT (Tl =R T g | AT FATSATET
fagraessT a9 THILT AEEE dfed 7 g UGS, I TRl ATIHTAT faarae

IATEAHT AT AT |13

GIh AT AHRTH! G, 959 BT {aredr TTAT faedrdr S+ Tedd Frhl @r-
ATchebl WA= FAEE a1 IAFN (FAR T GiAaT T AfTFREl T ATIR &N, ST 26l
ANTRE ATIHR T DA Held gran | AT T EdAdeeHl ATehe! Waedl,
QAT I AT T FEATRT ATTPpR THET G 114 AT ATIFR AT ATART AGNTH
AfFR BT 1S A AfIPR 9Ted FA W AT G TR AR AT A9 ATTAH
AT TTATE SIS | ARSI FTAAGRT [q9aehT Fef HITae@ed! @it fastr
TRUH ATTFRHRT THEATS HHT AT A 110

3. WG ATIHREPT FTH

AT FEIATHN AfHHT HaTE TR i Afchel ATIHR TART TH F AT THRICHE
HIIFR BT A AT AT T FAHHe® gArsq ddl Iid/AgAe® JART T Afehel
HIIPR JUANT a7 Hegd T4 I AHRICAE ATHR &l | IIaA1, FY, AAFE Al
HTATANAF HAER ARRICHE ATTHRH I &l T A(IF TAT ATAINF ATTPREE
TFRIAF ATTHR & | ARIAH ATTFRS] @EIF! gheuare farear arda dfaerars
ARTRE TIT TSI ¥ A, HINSTE TAT ATEhiqd AfTFRH FTAT 24 Afheg | 79
Al Rel faegeaamdt arurasH T Sfeafad AfadR Far=aT T aegTHw e BAAr G
"' UNOHCHR. Status of National Institutions. Retrieved from unohchr .org/EN/Professionallnterest/ Pages on 2019, July 22.
12 RI?.T}I;Ck & M. Silverthorne (Eds). (AD 2011) . Thomas Hobbes on the citizen. Cambridge : Britanica.

13 A.W. Wood (AD 2015). Karl Marx on equality . Indiana: Indiana University.p.3.

14 C. Sheehan (AD 2013). James Madison: father of the constitution. Washington DC: Heritage Foundation. p. 1.
15 wemd fradfa safed At (3.8, 2059 /84-30%% /%), FISATST : ARGT AT AT, T 69 |
16 Ry &fT ¥ ol s (fa & 04R), A afaer T agfa qurerer yfdagdr. farie e - qRer 9w, 9 9sk |
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PRI I FRTHT ThTAT HeTThh ALe®  FIh 9T qHHT T AIHaq duare faare
farstaT g9 73T | ST&l a7 ST YfASTIAe SRl AT | FH{CHT AT ARIRE q9r
ST ATIRTREPT W& TUHT THA T AT, ATHINAE TAT FTER(qER ATTRTIRT
TRV T AT WA Feehl AT Aifider, AAIF TAT AIER(qF ATTHRH ATRTE
YANT A9 ARTRE TAT ATAITD ATTFREBT TETRE TANT g qaa |17

AN qaT ASAIMaE AfdeRars dedr qerel d@fgewr (First Generation Rights),
AT, FHINTE TIT FERAE ATPRATs @l Tl dAga@r (Second Generation
Rights), 9T a0 TRUHI G | 9@ AT @l Tl ATdgeR (Third Generation
Rights) &7 af FeTerd A ATAAT | TATTT [abrerenl ATIHIR, oMbl ATIHR @1 I
AT | AT ATTPRESE ATchel Tbel STH FTANT T T AUBT SThITd ATTHT
(Individual Rights) =T TIRAT 9 F&1 AlTpRe® ITART THH! AT THEH! ATTLTRAT
I+ AU ArHfed Al (Collective Rights) = TRUeRT 918w | ATcH [HOTIeT st
T AEEaE AfgeEres T fTwEEarEe= aiger At TR IUEET T ga 798
e Aaegehdl gag '8 sifeer =raT qwart st it gufeaa TuHt B | GEArH e
G HIETSd, Sravradh! Afadr ¥ Aledr FAIASH, T Frfas, fgfagir, dar fagm
T Hﬁ?ﬁﬂ%}ﬁ (LGBTI- Lesbian, Gay, Bisexual, Transgender and Intersex) EEE! ATTHER T
qEATHT 99 A1, 11

X AT ASEITHT HIAE ATTPRH AU H0 g Fdae | FIbdl IS gal A
ATIPR AR ARTKE TAT ASTANAH ATITRR T ATHINAS ATABR (ATTIF T ATERAH
ATIFR THT THICTHN) T T3 THRAT a9 LHl g 120 aRie a1 IeH1ias Afaer
T AT, ATHINTE TAT AERiad ATTRR Fehl TN (qeaeardy, afawres, svaeawaterd
¥ UHAFIHT TRRF g | A AdhR a0, A, S a AThdl AT Fih
EAT | AFATE QN ST AR FATHT Y I 443 FT (9T FFereer gaq qfte Tieabar
B | 91T 9=8EHl 900 FTT Y Vienna Declaration and Programme of Action ST
TRuEr @ 2! AE AlERdrs TEidE ATIHR, AT AGHR, AT ATTHR ST THA

17 gTA=aEd WERTS; ARYAY WUSH ¥ #NEw WeHT (A R00R), WA Aferara=dl drq aradl, afaday  aftea wfae
gfess™, 9. % |

¥ qdad, T4

19 weer oTAT drger (4% R0%c), AW wfaer ¥ qrafas =, afadqR ;- fed =t gfasse Ta, 9.0

20 Lincoln University (nd). criminaljustice/hr/Classification. Missouri . Retrieved from http://www.lincoln .edu on 2019, June

2.p.1.

2 Ul:lited Nations Office of the High Commissioner for Human Rights (nd). Vienna wec. Retrieved from

unohchr.org/ViennaWC.aspx on 2019, May 5.
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AT TRT afT A7 HAd: AT 7 T HARTET dwited g 122 faoamer a9 9333
T AUHT AT ATTRRAFT (999 FEHAT SIS AT FTAATSTAT AT ATTRRATS

FATELT T qgH AHAH B 12

¥, AT AAHRB G
HAT ATl RATAATRl AId AlgeR FHE dwaRiteg Faer fqud | ar yads
AR SRR faua faar fF ST ATiRepes w # AfdR g'Te T 7 9 o

STATEATIFH ATSIRT A AT T (qeaeardl F9 GRT THT B 124 AT AfTheerr
TRETUTRT T &1 Jcdeh ISRl AT-ATH ASTET TR AT ATTFREED LR HET T
AR I AT T FAAee o g | TG b Tl ATHT T HIATAT A ATIBR
TRETMHT F AATME HARAT AILHT a7 HFRAT TXehl TUATAN el ANTRBITT AT
ATIRTRRT TR T IALETIA IR AT AR T HTA TeTdeh g qas, | Aritgd
FIAAA AT AR ARETAT el TREH TATSE ATH G | AY A\ AIFR
T T T AFRITHT qie (=ra gara aeel & 12° #A7 =RIed qr=a
ATTPR Flverebl TeTehT TAHT AITA AIHR ATRAT EATTRIRERT AThaeedl [dTd~ ThTLHT
AT AFRET FHA T FqATS gHAR=d T ared 3 12

T ATEATH ASTEEHT AT A ATIRET T a7 Feera (a9 Heed e | B a7
I HAE ATTFRPT (ATTAEATE AT g7 G | AT a1 AT BT AfeTehreest
STCHT TRUET TRUHT g7, | W ATTHTREBT TTARTA Bl qIT TR TETAATHTN TR
feafq a1 g9 s | A9 92 ¥0 TEH HIME AfIER AR AfTRRETHT T | asge
TEIAAT ARINGT HIATAT Gared AA=AT | T QR ¥Y AT GYhH AR TATIAI,
fereame foreame wIea AfaepTeer HeET QR "ikuaerl fAureer gaifad 9T areiel @ | ST
PR HIHE ARTFRPT & AMIT ERTATE A=ARIMET SARTHT Hiedl | FIh TS EH]
IR Tl FHEAT AEH] FIAAT TIT AT ATTPREB Feqad IAT3q Wbl G | Ig
HIRTG, AREER, ATATIH FRI HIATT HATHATHT FIh AT B&dald TH TWH B |

2 T &A1 3 o iaw fa ", j04R), AT AfqER T awgld qurerer gfaagar. faRred e - qrer g, g sk |

2 UNGA (AD 1993).Vienna declaration and programme of action. Res. 48/121, 20 december 1993. P.1 .

24 TSI AT (A 9RR3), ARINGT IS, TeAT : ARAr 94, 4. 383) |

2 3irqrer oTHT (f. /. R049), Aier A=aRifead FT, FTEHTS : fqardl q&qe qUeR, 9.303 |

2 FYh AQHUT AT AUFR I=AhH Faad (4.8, 0%s), =TI IT9R T ATFREEF a0,
FISHTE!, T, 3 |
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fafa=r #a g FFHATH T TRUHT ATIEUS FHA TAT AiHPT (THTTH 3 |

Q% & TATSETHT IASTHT AFIHAT TAT WA ~ATTETHT (Ggred qaree {927 | 57 famaersg
AT ATHE At afdwg, T a1 TSR SEATIRRAT 2T | |9 9992 AT ¥ League
of Nations TITIHATHT HIAE TR TAT IASTHT TEFTATHT [ATTHT AITT THITAR
A=A FIAATHT B | AT (AT ghT TAET AT ATFREATI] BT (qhTT 53T |
HAE AT AR AN AARIMLT FHEAATS THAd T Tqag gd F aral | /9
ATTPREFT T [qehTadT =RFRT T (FHAT) §R¥Y-¥% o dlediaas AThTd FqHT
AIPR T ARG FAAS Heed @R Wl B 27 a1 qwa7 afa A7 fawa sremr
[T | ST AThATs 8187 [ IS AT ATIFR JoA T ATNT HTAAR! &7 AT |
TIH DT T I¢9T AT ATTBREBT TRET T Eehl B | I QAT B qi
F9TRT ARTIRRHATE SATRBT TTHT &3 (e HIEh! TTHT 248 | AT IRUGH! TST W=
ATIFR FREATIRT ATNT TUHT 27 | AIAG ATTRRbT FLETMH] AT AT IRIGA ISk
FEHE! IaTEX0T [STFTe qIT (A0 ATRBTR TGTHT TIFRP] (G965 TRTH Fqa=dely
fermr afepeg 128

AT HTAT WE AN &9 TG | GIh AT AT ATTBR JUTAHT o ALeHed
THY FHIAT Gfqaedes IEqd THI Jradrde qiq HHa AfahRE &9 ' T aed
TAHT TEH T §75 | AN T A=RIGT A ATThRaTa] Guaedesd qud qd
ATIRTReBT FRETIEHT ATNT FATET E T ATATS SIS HeATeEe i AT ATThTRehl FET
Al STRET g STV | el T ST AR AT ATTBTIEBT TETHRT AT AT T3,
I ARINGT FHET ATIFR TR AN FEILATHRT IHET God T gATe AT

ATTHRET & ATIF G |

AT ATTHRPT JeA ST ARG HBTAA AAIAD] IASAbT AAR] JoA T THT THTALT
THT &75 | T TFATE b A AR Jodud AT AR Teehl HT T JoA Tl A
T ISIAHT A 2T | =TE Bl HeT [A9TTH o e, A=aRiiead (Hepre®gnT Sectod Se¥
TRART AT THERN TS F @I TSATH Fed o A= THIA T T9Z Feedod ITRIee
I AT FRTHN AT T A7 ATThT JUITEEF qaavad G T gvg | TG T8
PHTAAP] BRI JAT FTTHT JoAHA Hiad AUDT &1 A BIAA] HAAB] AqAFAT TAIA B

% D.0.Linder (2015, April 10). Famous World Trials: Nuremberg Trials 1945-1949. Retrieved from http://law2 .umke .edu/facul-
ty/projects/ftrials/nuremberg/nuremberg.htm on 2019, April 10. p. 1.

28 Whittier Daily (nd) . Peacekeeping Missions Need Support Guest Commentar . Retrieved from whittierdailynews .com/opin-

ion/un on 2019, April 14 .
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AT ATIFRAFAT Fiegew FIAA (HH0 T aEqTd TH(qH e g1 qUHl T fresa
T eI el AT AHTA (General Norms) a7 @9ave (Standard) 1T T
TS | T&AT AT T9T ATIEUEewdls T&7 ALewd A% T6T I AN X a7 TeAT
Y AR AN T grg 120 qmoRiftgd T3HT IR ~qATH HITE0E qoT A dies
fAUROT T FTEAT FTHT T=ITERI Qh UG 9 FT F AT AgHR T a@r Pl
TIH &7 Uk AThald ALEETTH TRl g7, | ATl A TR RAF HeTaIes
HRAHT MRS WHR NGNS, A TATAT ATRAT AT FIAAH ATAAAE
I g=g 12 AT #HA (Lex Generalis) &0 AT Il wRitad #IAa ATIHR
FAAS qg AT e [AAF THAAT A {7 T qodATE TH AAeR THIT BT
TR TE8 | ARt AFAT HAd [T d #Hd (Lex Specialis) 2T |

RIS HIE AT FIAABT & AT TEIATHT (a7 FFGETET (aeqd g2 TH!
e | ARARIE T AIHd APR FAAA Afh SrHAMS bl SeHadl T d"ard fauy
fstepr Rreqt, ¥ATEed, ISWIRI, ARMRGAT TRMATHT [Hofebl [qde T G qe=Ta AThRAr
WERT AR JA HY RIS TS ATIRRET AT 5Tl HIieaied gl ‘Correlative
Duty T TiRIETI SAawar Tl a7 ah! & QIaa Fq67 & atepae 13 A afasdr
GIEUHT FATNT BIAAR] TET HEcaqUl (FgT=ebl T {7575 | Yedeh I 9T BIAAb]
A fagradre @er THIes, 1

T T TSI ATRAT TSP ATCTT FIAAFN FIROT J@IUR AT Fieaehl qMIed G274

AT qUHT AT AT T qrsed 1P AR d AT AeRIE=T afer qehiaresed

qeT I ¥ fqTehT AFHTG a7 AT T Ara s HT RIS TIH AuTerel S TET B | AT

» FEA AW (FF R00%), ITARF AFR TAT AT ATFRF! THR I adT TR ATIFR,
ST ¢ STEE, 70999 |

0 FIEHET WEITS, ARYaY WUSHT T ATEW HeHl (A 00%), HIHd AfgerRawdl dra are,
AfaquR : Afegd =Afae gfawe™, 7. & |

1 P. Sieghart (AD 1983). The international law of human rights. Oxford : Clarenden Press. p. 19.

2 JIEHET WETs, ARYaY WUSHT ¥ ATEW HeHl (A 00%), HHd Afgeraw=dl ara arel,
AfaquR : Aftga =fae gfass ™, 7. € |

SRR CERAR AN

3 Rl IRUEH faaTT (AT 94%3) RT3 |
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FIH FPRTHE ¥ AT T 130 TATART TraHHT I PR T&T TUehT el TIvelehl 2T
gAfAd BIAAAT AMHTHT AT Fiedebl TATSTHAHT ATNT SATRTR ETHH T (AT BT AT
BE ¥ Ao Hl Aledehl Sl JUTd A e AN g 17 Afed a0 T F¥ere Al
qATeTel  UehcaaTal (Monist) fag=a s ekl 3 | 3aral (Dualist) fagr=a sgamer
HAFEEHT AlHT TAITHEE AR T Gz FIAT TATSTIT g5, | A ATTFR Fwaeinega
FTATHT FHIAAH] B AT Ggr (Principle of Domestic Jurisdiction), T
IU=Rel g (Exhaustion of Local Remedies), #fa@Rer qrafdqsar (Priority of
Rights), ATHa AR fqeaeardessdr qor sfasrsaar (Universaity and Indivisibility
of Human Rights), #eq i afger (Rights to self-determination), faeraer
Afg@r (Right to Develoment) ZATI% FTHT FATFR  TRUHT ATIAEE & I°8

% WY AERST qaes

R FIAAHT G F WG ATTHT FIATH] DT & | Afed, HeTaied, TrRTdTewgT
ARG FAA AT TRUH §75 | TRFRETT T A FIAAH (HgITa&gRT o
HAE AR FTHT AAEId TRTHT Tgrg | ATTH FHIH haaes, [ageee
@E% G THHE HEcd o Iid AEA | HIAd AgpRaFaedl qFRETT FIAA, TSTH
ARITEE®, FAAH a4 [HgTeedrg dieddag T qa7 9T ATI& FGHT T8HT 721
AATEEArs Jeu W gafaefier faemer &1 a@a T TUHE qtg weraieeEars
T WHE ATIERE YHE GAR TIHT (TGS | THETART BT ardTHRI Tiehepl
feamare &+ 3R #MA (Hard law) T % 777 HEA (Soft Law) &1 T W& grar 1>
ARIGT FIAAR] Hdewdls TAHE T FeTde T Fgarsd Al 140

TITHE AT -
o ARRINGT TRFRI, STHATE JHIV W@6T AT ALATAGRT HIAAH] TTH TR TRTH 3,

o  FATAIRI AH [GGTIe® AqAT ACe&ebl FHIIA TIHR TH G |

o

36 FTEIATE =AIRME (.8 R0%5), AUHT ATAATTFRET LT ATMF GfTaad, AfAquR © AT AT
ATIPR ATERT, 9. & |

3 qurer |ivg U ({98, R0%9) THT |

38 gty afrerr (fAF Rous). wHa wfrer T agufq Jureadr gfqagdr. FSHTSE ¢ Helq 999 UUE TWAd, T
YER-UES |

¥ qEHE WETS, ARYAY AUEH T AT Hew! (A R00R), AT AfTSRIFE= I AT, AlaaiR : fed =Aas
gfessm, 9. % |

10 greaRiftga sTaTerdeR fagm (A9 98%3) 9T 35(9) |
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TIET T ACHT ol FITGHT A ATTFREEUNT [T99T9 q3E TS BT Feold TRTHT
B | GUh ASTHEHT TSTIAHT GRT Y& AT Felbl AT ATIFR T HiteAsh TaaeAar e I
T ggHl AN faea=ardt g AT T [QmAT HEeEqul # T A3 Iwid G |

TR AN REET Teb GUIHT ThATHh ATTHRebT ITHNT TH qTg TG ATTBTIRT
fesTT TOeh ACHIFRT TIATS, T T 1 FIeh Taagd eIl TEATadTHT ST
T AT A ISAE ATIRET AT AJFR, WG J{TST T AHAF kel Jed, Afear
QXY AT FHHAT ST FREEHAT §¢ [99aTd Yeoha AT | JEATEATHT 7 FRTh Alqh
ATHINTE IR TagT T T TRl qel ARl AT A TGN ST HIH T
gfqs AT | FAREST IevT Hed T U3) | “AMGF, FTHISS, Ahde a1 A=A
TRITRT ARINET THLT FHETT TH qIT S, fg, ATHT T THEBT ATIRHT HEHAF AET
FART AT AT ATIHR TG HiieTsh qdraid GEATTEN 99 Jagq T Grednad T9HT
HRIET FEART IT TH Ioid TR B, | FITh ITCAH] TSTIH AT TSTIAH] ATATTHT
frwtor feweer #a9 dvRifted Jaiias faadesar e dfaerews faaqa = ¥
fqTeeepr Hequep! (= sqa2dr AU&l 95w |

AT ATTFREBT Tl Jool JUHT TSTIART 7T FaXIEEHAT & aRT §3(9)(@), LU(T),
YE, §RAR), &5 T &) B | WA gRT Y& T YY) AT5 SeX dAAIT T, qIh
AMTHUHT T IEEAT T HAAT ANIA T8hl B | a0, [qGT, AT AT FHBl ATIHT
AGHTT AR T AR qdT Ui WAAdEEid [Fyaeardl TEATT ¥ qTerTeh!
AT A AT AT FTHT FASAET (el GeadiT T I+ Jeord UH 3havg, |
T AT Ja IeEdls GIh ALHUH AT ATRRAT] AR HAGEHT AT

4 irer AT (fa.F. j04) "l deRifteT FA. BISATST el T 9USR, 1.33% |
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| GUTAHAAT T AIAIRTEH @, 9. Q0% |

4 HE ATFERAFE AT aREw (4.8, 00Y), Al@duR © AT AFd ATTFR AR, I, 55-59 |
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TEHAAT HRIT: AT ATTFRIFT JAAAT HeTd (=g, F 1340, | a AfTeprgwadi
HHTTHT HETA, T Q4EQ TIT AT T ARRE ATThRaFI=T AR Terad, I 4459
THA A9 TagT=adrs & Ad AdHRel Fecaqul a&rdst dTus g |

A ATIFRET THE AT Aleaees’©
- OHE ATTERITIRT AT TETaied, 1252

- T, ATAIE T ATERIAE ATTRRB] &THT AT ATTRRATIAT AH b TeTa =Tl
S

- |4 Y Al AgeRaEET Afhed a89d, 9259

- ATAAIABTR ATTHR T HATTIFAT AR TSI, 4230

- ATRBTHT AledT ATTHREB! AT T STAATIRRATT AThehd TSTIAHI GIdlehed, 2003
- W AfIPR ¥ Hitdes AT FETHT AN IR HETHIE, 4240

TR AHIAE ST, 9259

FeqTtad TRl ATHTNSTH TeTad, 12%% |
90.9. fEHT AeETRW

WY AfRHT ALEE AT Tedl At AT TF 009 H % AT TATIAT HUH &l |
IS, | AP T [&I0 AqTeAST AT ATRebTehl FREATHT Hed T ATaHH! q&T
e &1 |77 AR AT Y | RE3 7 TG SRS A AR gfdrere ATH
qiRade RS &7 | ARRbIRl HREPT TEHATT 397 TFebT AT o 18 T 9]9% T
"YU TRUHT AT T ARME ATTRRITAAT AR aera, 9 9259, OAU AT I
9259 AT ARG THN &7 | T 2] AdLER 6% ATE HATEITHT ATAT | 9 AHeEavars
AR WHE AfaeR fea@ed Faa g ay¥ AAEs (AfReT 19, a9 9%59) |
AThepd AR AGATIEF [FFE AT T AAATFRIF AT Ahed ATART (ACHPR)
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United Nations Office of the High Commissioner for Human Rights (nd). Regional HR Treaties. Retrieved from
http://www.ohch.org/EN/Issues/ESCR/ on 2019, May 9.

77" African Union (nd). Retrieved from www.au.int/en on 2019, June 21.

7% Encyclopedia the Free dictionary (nd). African Union Member States. Retrieved from encyclop-
dia2.thefreedictionary.com 2019, April 10.
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&1 | AT ATE ATIRTIRT TE ¥ GAGAET Jeobehl TarTewmahl gl J&u, o ¥
TFRATS ARIE o Teg | [T T ATART JiFger &A1 IAvelded Aarses 170

9. AAE T THATTRRE GagH,
. HIHE T TAAATIHRREBT FRET, T
3. HIEE T TAATIRRAEAl ARHT TSTI=h! STET |

AT ¥ SAAIPREF AfRRd TEihel %85 (< R00% @ @R]) o HAT ¥
STAATTFRITTT AR AITATH] FATAT THT [T | T ¥ [ATe 00% AT ATRbA
e [T T AT ARTAqATS AR IITAAR] ATATH FA(&T TAT | ATFHBTR
THE FSAeE Alhehd T, Trara TUa, G=HT Afther IAodeedl ATdd THIT K0T,
a AR THE, =T AR difd®E T HaT d9, st afRer fae awqE, faeraen
TRawepr Afusr, swa wrad g g1 150

90.3. AR HEwR_RW

HHIH! Iege@anl G5 (OAS - Organization of American States) 99 9% ¥5 AU 30
AT TTIAT AUHT BT | THRT HEATAT FIch AT AHTRI! ATRTFEA [SHHT T8l T | 3%
AT T Tedl OAS o HEId: TSATAAD! AFEIHIU, MIwAehl ATNT HTd, AT ATTHIR
GRE, TLIAR, AT FRR! ATTER, (& faehra yaget fauzesar yratqsar fauest 318!
OAS @I &5l FAT The Inter-American Commission on Human Rights (IACHR)
T A ATTFRPT TagT T GRETURT ATNT F1 T4, | I 42%% AT HHE ATTRITI=T
Afvafed AEcaqul IRATASIRT TIHT @1 TAT | ATTHIHT qUHT IFLT AR T AT T
F9 9292 HT The Inter-American Court of Human Rights 94T 9IT | T8 =ATHIE T
TeaTger AT fate e 182 i Ara faer depia fawrar drre fogweed
TSAEEHT AHNFT ITCTeeh] TS, A AHH AeTdl T, AHH =TT AT
Fs, FR(GTT TH, FR(GAT TLeEd] Y, Tal FR(GAT TEewd S, Brald

7% African Commission on Human and Peoples' Rights (nd). Retrieved from www.achpr on 2019,
June 21.

80 Britannica Encyclopedia (nd). EBchecked/topic8408/African-Union-AU (nd). Retrieved from
http://britanica.com on 2019, April 10.

81 Organization of American States (nd) . Retrieved from towson .edu/polsci/ppp/sp97/0as/OAS . HTM
on 2019, June 2.
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ATRT M AHHT TS Wbl B 153

90.3. FAYA HeTRW

QIBIqH FFeal AT 9% H Y AT T3 AUH AT TRUEHT ¥9 A Ja&, Y
T A T 3 AT TIAETF AL EHl B 1% 945 FHaT R AT T TRTHT TRl
AT THETT A 9223 AT AT GREdd TR IOl §9 9407 | 8T IRl F9HT 35
TCHTH TWH B 1P A T FAAT AEA, TSAAH] TATH, GRS A
AGPR T AR WD [FGTET 38 T | AITAl AT [F9qH THATT =T
AIAT &1, STAHT T ACH ATk [G90F AT AfTFRawE=l qEeE aHd qars
g7 | g1 R090 FFAHAT § A1 0 BN QRAT HLEE ARTATH] Taahl B 156 FRITHT AT
ATTFR TRV T FAGHAHT TATAAT FA F HT TTHT S FIH e ATTH FSAeE AT
g IOl FY, qREEr IOl 9, TRl IR9E, TR EaeT AR 9, TR
DT TS, TRl [aATH RISUSIH, YT R, ANE TTLTHI AN A=A AT,
STETST UTSeAeehl ATNT el AT, aMicdes THAT AT GRS, JAAT &A1 FAT, TR0 74,
I, AR Fasqor foehr@ TERTar, JRAET GRAETOaE Afad TARTAT, FRqell Awdrel
TSTRAT, ST STEATSEHl TARTHT ATNT IAAT TS, IRAAT FT&T0lT AT, FZTIAT
faehia AT FATAAA!, TAAl Taa-Y O TAHRRA oR, AT-ATRIAT S =ae,
gATS qTgeid LT AT FRIACT TS, dlfedes WA aATaTaRoT TRET0T AT, SHoia,
JfesTaq-adTrqe aifdd T, fafeer-smeia aftwe, Fifés qfvwe, Aifges g=redve I,
TSI T ¥ ATt fedqrersr aiT sadr grea=ay urdvefi, ¥a<h dfqe qeadnT
TS, RIS SATAR FAAT T FEaRT b, Agaare J9, S0, I, fasr T gfafrsn
TRIUAT FEANT, ALETeh] JSATA=A T ATHRH AN A | Y

8 Tbid.
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Council of Europe (nd). Retrieved from http://hub.coe.int on 2019, June 21.

8 European Union (nd). Council of the European Union. Retrieved from http://europa.eu/about-

eu/institutions-bodies/council-eu_en o n 2019, June 21.

8 Virginia Law Review (nd) . Retrieved from www .virginialawreview .org on 2019, June 4 . p .1 .
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AT (Oceania) &FTHT ATHE ATTHRBT HT T &HT FXAAT T TERIATEE TUH
AT | TR GR ATEEHT WG ATTFREFT HLTEw UL ASUTed TRUHT B | T 004 FI
ottt AT (Pacific Plan) o ST &eT ATRT FREAT T WG ATTRRET TAGTR
JiTagar Jbd Tl G | TMAET ATSAATIE hIRA &A1 JHd AR GIAATHRT ATHT
TN Frerepl S9HT Z@r qeepl 3 188 sfifeamamar aeEdm e axdfaar, & faar,
RSl guemiimn, feardy, qqar =1 Rl J1eid ATededrvs, QU 5T ATSShIHIerAT,
AT, AT, TTATS, ATHIAT, ATHIA ATSHATTE, TSI, TATA, AIAATE AT JUTTAT
IEE AHHA ATHIAT, PRAHLT AT, Fhd ((FAg) AT, FF ATTTAE,
Hod G, T, gaTs, = #Tsdl, M4, AR%® ATedears, Ia<l Amedrmr
AT, e ATTATE, AHATS, T8 T FeAT e el 3 157

0.4, TR WewRw

G T ASAAIAH ST fearael TR qaw=T SaT HeTeeT a1 | TRrar & w9
fasty T &7 U, Fa URTET, "eagd TR, e TR @ed RS
Association of South East Asian Nations (ASEAN) 9%&\¢ 3RT& & HT ¥TIAT HUeh[ T
AT Q0 ;g e A 10wt afg, qrAtiee faerg, Areriqe fawresr @i died
AT T 300%,/90 AT TREATHNT AT AfgebR AN 77 THl B | The Co-
operation Council for the Arab States of the Gulf (CCASG) d7 9259 HT TITIAT HTH]
2 | TFHT & A A Tehl G | ATMIF T THINSTS FATAH HeEwH @rel ALew Uk
FISHT ITATHT B | FIRT A 003 AT #ifad Asia Cooperation Dialogue (ACD)
& FTRT FATART [ATIEEHT FaTg T TEART T I¢9T [Tl T | @rery TRET, Sfraver
R, TR T ATF TR, Goedl Ao HEEwHl GedRT T4 ACD & H& 3297 & |
T AASTAT 39 T T Wbl B 10! A1, ATHINSE T AEhad Ieede®d T A=

July 10.

8 Blaauw,J.D.(nd). HumanRights ata Crossroad ? Towards an institutionalised regional human rights
framework in the Pacific. Retrieved from http://www .dev-one .org/ justchange/documents/JC%20
12_web on 2019, May 26. p.1.

8 Factual World (nd) . Human Rights in Oceania . Retrieved from http://www.factualworld .com/article

on 2019, June 8.
90 Association of South East Asian Nations (nd). Retrieved from http://www .aseansec .org on 2019, June 21 .

°1 Asia Cooperation Dialogu (nd) . Retrieved from www .acddialogue .com on 2019, May 13 .
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ATTFRET Fagd T ARLUH! (G99 R0 TRTATAT TSATEHT TWEHl B | TRTATH THE
8T SRS HT URTAT WEART ardl, URTATeT faerer Sep, 94T ufrar ey, sferorgEr
TRTATET ACEERT TISH, &AM FEARTHl ATNT ST TRTATAT TS, 91feTeh TSR
Tk, HIAHET WA, IRTTTE TRIATAT AeAewdl IXa IAedemd] A Fedi JRus,
feed e, HPIG-TEIT TN, HHE IAT ATART Tl B 12

90.%. gferor T

AT, R, TTRE, STATRT, e, AT, Allead T AR qHd ATS T
T TeHl INEAT QﬁZTZl'I?'ﬁ 8T GEdRT IS (South Asia Association for Regional Co-
operation- SAARC) AT AT ATTHREBT ATNT FEINTT FIFAT GST ITRUHl AHTA HAHS
ATTPREBT FAGT T TREHT AT THATAHRT FeHew A9 TR B 10 Fa9=T el
TAT AT T B | ATl (a9 TR (I Hele®H FRhHeE (qedy T4 ATTH
B | Hige T ATAANARIR] daia@d, G GRal, TAdrg aRad= ATl (9 ATTaTTeER
8T &9 I B | A4 ATIPR (M a7 bl AqTh [GYaHT THHATT &g FT7 2l |
b ALE® AMFF! [qhdl, THATIHHT [aa18 ¥ ASAINGE Helew HIIH Tedhld 9 AT
ATTRTRET HETEEHT ATehel LT TATSH AHbH! &l |

A ATTPRET FEIdd ATl hel TXATdS [FF Sri—

. T TSTIT, 485Y

. T FHATSS TSI, 9385
o SYATITCHRT AT AEAT T SR =@ AbATHHFA] Hb HETHid, 003
o ZTETOT URTATHT ST FFIGAER! AT &A1 JTaaT aawdl e Herafed, 2003

o T ATHTTSE TSI, R00Y%

. ik G Sb TTTATEREE] GERBIAT, 3009
o STTATFEEERT FE AT, 005

o ATHAAS! A F8197, 3099 (Forum-Asia, AD 2015) .

92 United States Department of State (nd). List of International Organizations Approved for Detail and Transfer of Federal
Employees. Retrieved from state .gov/p/io/empl/126305 .htm on 2019, July 10 .

9 M. Sattar; Y. Seng & S. Muzart (AD 2012). SAARC and human rights : looking back and ways forward. Bangkok (Thailand)
: Asian Forum for Human Rights and Development FORUM-ASIA. p.14 .
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gRT & | TS JeT HUFT Tl Fieaess TITeAhl AT HIA G g 4T AT HIA T
IET Alede® IR ANHTH Aiedehl I YTATHE Bqel AN g Fa<dT g | AT UAHT
THRT & (9) AR TGS ATHIGH, AT, THIT a1 FHIT 9E T 9T AT TXHR
q&T TUPT Fl Aleeehl FRT TATAT FIATIT ATHTHT T Fiwaebl JATTART AT ATTRTRT
FIHF JeAd BIA AR gre T qcave~gHl Aledehl Taed] q9Td HAAaE AN g,
T aedT TSN g | T4 gaEe I Afauaraaarare (HAr 9% 3093 A1 F49Ie 3
TAATE AN] TUHT AITSAH] AITLTTAT ArRITT Fiead TERIATHT TTALTTEER] AT
THH FI & T |

FaTsd AIATH ATTEE FATSET AU TERTT TUHT Afed TERIATES AT gl
FAA [HT T RFRATE TeF qeh AT [QUHT a@wg | ARINGT Flrdes ATaaedh!
AT FTATATAH] AT (AT FIAAD] FLTAT AT BT THUR AALATAT HTAA TATIA
FRATET AATIT T F[ATg AITA Fieg UA, 0¥9 H[ THT () o FIAT THETE
qregf IfET AR B 1% FiwrewT U 9% Feutq THHT ARited afvr FERIdEe
fafsia aifaea a1 Aq@eEd TaAT T FRFEAT TEEH T+ 0T g9 S@TTas S |
TRl T FEHTT TATCHT AT Aiedl TERIATATE Helhe! AALTHAT, ITAS 9T,
I T AHATATAR FHT: FATEIT g T8 A~ HHl fadre g7 daeq 0 after
ATIR TATSH Tl afawg | A ATTFRAFdl Hecdqul (Muiaes&s! I8l a5 9 Ifa
Y T I TUH MUewdrs Farsel 9 & Ifawg 99 Gfadre, AT S ard
Tfvg, HeTafRd ¥ GERTATEEATs TataEaT fad Tivuer g | fa.8. 050 Arewr IOEr 7
QRUY, (BTT) T (0T T4 ATRTS STl - FqTel Tied T, J0¥9 F THT & FTAR
TS TET U] ARG Afed TERHIATER AN T FHIHT FH 9T HT Ih ared
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Unleasing the Paris Principles in
the Context of Nepal

Dr. Hari Bansh Tripathi

Abstract

This write-up briefly discusses the basic guidelines laid down by the Paris
Principles for effective functioning of a National Human Rights Commission. If an
NHRI fails to meet those standards, it will act merely as a cosmetic constitutional
or legal arrangement. Those crucial requirements have been revisited here
in the context of the Amendment Bill presently under consideration before the
Parliament. The National Human Rights Commission has rightly expressed its
strong reservations about some of the retrogressive provisions of the Bill. Many
leading international rights bodies and the Nepali intelligentsia have also raised
their serious concern. Those controversial provisions have been analyzed in the
light of the Paris Principles.

1. Introductin

National Human Rights Institutions (NHRIs) are independent state bodies, with a
constitutional or legal mandate to protect and promote human rights in accordance with the
UN Paris Principles. The Paris Principles are the principal source of normative standards
for the NHRIs. Adopted by NHRIs at an international workshop held in Paris in 1991,
they marked the beginning of serious international co-operation and standardization of
NHRIs. National Human Rights Commission, Nepal is established as an independent and
autonomous Constitutional body in accordance with the Paris Principle.

The Amendment Bill recently introduced in the Parliament to amend the National
Human Rights Commission Act 2012 has once again generated some debate and
discussion about the relevance, independence and competence of the Human
Rights Commission with regard to its constitutional role of effective promotion and
protection of human rights. The Amendment Bill proposes to give overriding power
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to the Attorney General to make the final decision whether or not to institute any
case on recommendation of NHRC. The Law and Justice Minister, on behalf of the
Government, relentlessly argues that the Bill is in the line with the constitutional
provision as enshrined in the Article 158 (2) of the Constitution of Nepal which
gives the Attorney General final authority to decide whether a case can be instituted
against an accused. However, not only the National Human Rights Commission,
the human rights activists and the intelligentsia in Nepal, even seven of the UN
Special Rapporteurs! have also alleged that the Government has formulated the Bill
contravening an earlier verdict of the Supreme Court and the norm of the international
law. The UN Special Rapporteurs have expressed their strong disapproval of
the proposed amendments which are bound to tell upon the independence and
competence of the national rights body. Against this backdrop, it seems worthwhile
and appropriate to first briefly discuss the Paris Principles and their implementation
in the context of the composition and functioning of the National Human Rights
Commission of Nepal (herein after NHRC).

Established on May 26, 2000 under the Human Rights Commission Act, 2053
(1997 AD), NHRC was subsequently granted constitutional status by the interim
Constitution of Nepal, 2063 (2007 AD) which included provisions for its establishment
and functioning - (Articles 131, 132 and 133). The elevation of the Commission
to the status of a constitutional body specifying its functions, duties and powers
further contributed to its acceptance and recognition as a National Human Rights
Institution (NHRI) established along the lines of the Paris Principles. This legacy
of the constitutional status of NHRC has been further continued and retained by
the present Constitution of Nepal (2015). Although, right from its inception, NHRC
was granted the “A” category status by the Sub-Committee on Accreditation Global
Alliance of National Human Rights Institutions, the Commission is still struggling
to withstand occasional attempts, overt or covert, to erode its authority and dilute
its adherence and commitment to the Paris Principles. So let us first revisit the Paris

Principles before we examine the recent Amendment Bill and the predicament of
NHRC.

2. The Paris Principles: International standards

On October 7- 9, 1991, a group of human rights practitioners representing NHRIs
from all parts of the globe met in Paris for the first international Workshop on
National institutions devoted to the promotion and protection of human rights, That
august meeting developed a set of standards on the obligations of each State to set
up an independent human rights institution, which were officially described as “The

! Kantipur, Nepali National Daily, July 20, 2019.
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Principles relating to the Status of National Institutions”. The members States of the
UN voted twice for those principles: Firstly at the UN World Conference on Human
Rights in Vienna in 1993 and secondly, at the UN General Assembly later on Dec.
20, 1993. They were adopted twice, first by the UN Human Rights Commission by
Resolution 1992/54 of 1992 and by the UN General Assembly by Resolution 48/134
of 1993. Commonly known as the Paris Principles, they provide benchmarks against
which national human rights institutions (NHRIs) can be accredited by the Global
Alliance of National Human Rights Institutions (GANHRI).

This resolution also included an annex containing the principles relating to the status
of'national institutions, which is better known as the Paris Principles. These Principles
encouraged all States in the world to set up independent national human rights
institutions (NHRIs). The Paris Principles set standards that all NHRIs should meet.
Adherence of those principles is essential so as to enable NHRIs to be considered
credible and legitimate. They provide a measuring rod for assessing the independence
and effectiveness of national human rights institutions. In particular, those principles
are used by the Global Alliance of National Human Rights Institutions (GANHARI)
to determine the international accreditation status of human rights institutions. ‘A’
status is granted to only those national human rights institutions which are considered
to fully comply with the Paris Principles. But the institutions which comply partially
with those principles are accredited only as “B status”. Accreditation under “A status”
enables the NHRIs to participate in the work of the United Nations Human Rights
Council and its mechanism.

The Paris Principles set twin objectives for NHRIs:

A. Protection of human rights, including by receiving investigating and resolving
complaints, mediating conflicts and monitoring activities, and

B. Promoting human rights, through education, outreach, the media, publications,
training and capacity building as well as by advising and assisting Governments.

The Paris Principles set out six main criteria that NHRIs are required to meet so as
to be successful:

1. Mandate and competence: A broad mandate based o universal human rights
norms and standards;

2. Autonomy from Government;

3. Independence guaranteed by statute or constitutions;
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4. Pluralism;
5. Adequate resources; and
6. Multi dimensional responsibilities.

The above mentioned criteria set out by the Paris Principles need to be briefly
examined to reinforce and critically appreciate their significance.

a. Mandate and competence: Constitutional or legal guarantee

The Paris Principles make it obligatory that “a national institution shall be
given as broad a mandate as possible, which shall be clearly set forth in a
constitutional or legislative text, specifying its composition and its sphere of
competence.”

This provision spells out three things:
A. As broad a mandate as possible;
B. Clearly set forth in a constitutional or legislative text; and
C. Specifying the composition of the NHRI and its sphere of mandate.

The clause “as broad a mandate as possible” signifies the need of giving broader
powers to the NHRIs to deal with all dimensions of human rights which are
indivisible, inalienable and universal in nature. Limiting the mandate of the NHRI
to only civil and political rights and overlooking the economic, social and cultural
rights shall make the institutions incomplete and ineffective. So a model of the
institution best suited to address the needs of a State should be adopted. And its
mandate and competence for promotion and protection of human rights needs to
be holistic, broad and all embracing in approach. Above all, the composition and
mandate of the NHRI should be guaranteed preferably by the Constitution of the
country or, alternatively, by a legislative enactment. “A” constitutional or legislative
base ensures greater permanence (since the mandate cannot be changed or withdrawn
merely by executive order), greater independence (since the mandate is less likely
to be changed or withdrawn if the NHRI does something the government disagrees
with) and greater transparency”.?

2 National Human Rights Institutions: History, Principles, Roles and Responsibilities, United Nations Publication, New York
and Geneva 2010.
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b. Autonomy and independence

Autonomy and independence are mutually complementary and interdependent
concepts. Independence is the most cardinal principal for the successful
functioning of NHRI. So is the principal of its autonomy from the Government.
Paris Principles require that NHRIs should have adequate funding and their
“own staff and premises, in order to be independent of the government, and
not be subject to financial control which might affect its independence.”

e Independence

For this, the state is obligated to ensure a minimum activity budget in order to allow it
to operate towards fulfilling its mandate. Besides, there should be a separate budget
line over which the NHRI has absolute management and control. Also, the funding
should be secure which is protected against arbitrary resolution. Independence of
NHRIs can be guaranteed also through appointments and dismissal procedures.
The terms and conditions that govern the appointment of members should be
transparent; there should be recognized competence and experience in human
rights demonstrated by the candidates’ personal history. Guaranteed, fixed term
appointments, besides possibility of reappointment, are also a crucial requirements
to ensure independence.

e Autonomy

Autonomy of NHRIs can be secured by guaranteeing three aspects relating to its
operation:

A. Legal autonomy,
B. Financial autonomy, and
C. Operational autonomy.

Legal autonomy requires that the constitutional or legal provision which acts as the
source of an NHRI should give it a distinct legal personality enabling it to make
independent decisions and act independently. Likewise, as mentioned above, the
founding Act should obligate the State to provide secure funding for the NHRI
without any type of interference or control. Thirdly, operational autonomy of NHRIs
requires that they should have the power to draft their own rules of procedure without
any external interference in its drafting of amendment. Its program activities should
be developed on its own. The recommendations or reports or decisions should be
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immune from the approval of any external power center. Also, the enabling law should
empower the institution to hear any person and obtain any information required for
investigation of any human rights abuse.

C.

Adequate resources

The Paris Principles require the State to ensure that an NHRI has adequate
resources/funding so as to enable it to have its own premises and sufficient
number of staff to carry out its designated functions. This is essential for
the realization of independence and autonomy of the institution vis-a-vis
the Government. But all this finally boils down to guarantee of financial
independence of the institution. If the institution is constrained to function
under financial control of the Government, it is bound impact on the overall
performance and efficacy of the Commission.

d. Pluralist representation

The Paris Principles require that the composition of the national institution
and the appointment of its members shall be established in accordance with
a procedure which affords all necessary guarantees to ensure the pluralist
representation of the social forces (of civilian society) involved in the
promotion and protection of human rights. “In this regard the sub-committee on
Accreditation has noted that pluralist representation in NHRIs can be achieved
by ensuring representation from diverse sectors of national institutions and
social sectors.”

In order to enhance pluralism and diversity it is also essential that the staff
composition should reflect societal realities at all levels of seniority in the
organization. For ensuring pluralist representation in the NHRIs Parliament
should be a part of the formal selection process to make it more credible and
transparent. The Parliament can delegate the responsibility for conducting the
nomination and selection process to a representative committee of experts.
The Sub-Committee on Accreditation has laid emphasis on five factors in
selection and appointments.*

e. Multi-dimensional responsibilities

3 The Sub- Committee on Accreditation, General Observations, Para 2.1.

4

Ibid, Para 2.2: A transparent process, broad consultation throughout, advertising vacancies broadly, maximizing the

number of potential candidates from a wide range of societal groups, and selecting members to serve in their own
individual capacity rather than on behalf of the organizations they represent.
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The Paris Principles require a national institution to undertake various types
of responsibilities, such as;

i.  To submit to the Government, Parliament and any other competent
body, on an advisory basis, recommendations, proposals or reports on
any matters concerning the protection and promotion of human rights:

ii. To promote and ensure the harmonization of national legislation,
regulations and practices with the international human rights instruments
to which the State is a party, and their effective implementation;

iii.  To encourage the ratification or accession to such instruments and to
ensure their implementation;

iv.  To contribute to the reports which States are required to submit to
United Nations bodies and Committees;

v.  To cooperate with the United Nations and the UN system, the regional
institutions and national organizations of other countries in regard to
promotion and protection of human rights;

vi. To assist in the formulation of programs for the tracking of and
research into human rights and to take part in schools, universities and
professional circles; and

vii.  To publicize human rights and efforts to combat all forms of
discriminations by increasing public awareness, especially through
information and education, and by making use of all press organs.

f. Extensive power of investigation

Within the framework of its operations, the Paris Principles require every
NHRI to “freely consider any question falling within its competence, whether
they are submitted by the Government or taken up by it without referral to a
higher authority.” It also requires that an NHRI shall also have the authority
to hear any person and obtain any information and any document necessary
for examining the issue it takes up for investigation. This will reinforce the
principles of independence of the institution which will be free to set the
agenda for enquires in any alleged violation of human rights. Besides the
national institution shall have freedom to establish working groups from
among its members as necessary, and also set up local or regional offices to
assist it in discharging its designated functions. This decentralized approach
shall be conducive to bring their services close to the people.
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g. Additional Principles concerning the status of Commissions with
quasi-judicial competence:

No doubt, NHRIs have the general authority to protect human rights and
the specific authority to take up ‘“any situation of violation of human rights”
as well as consider any question falling within (their) competence. But in
addition to this, “a national institution may be authorized to hear and consider
complaints and petitions concerning individual situations.” Under this
authority of its “quasi-jurisdictional competence” — the NHRI shall be guided
by the universally recognized concepts like procedural fairness, due process,
and proper delegation of authority and appropriate exercise of discretion.
Such institutions with quasi- jurisdictional competence “offer a faster, less
expensive and more accessible venue for dealing with human rights violations
than traditional court systems.””

Thus the Paris Principles lay down a set of internationally recognized
standards to assess the credibility, legitimacy, independence and autonomy
and effectiveness of NHRIs. To sum up, for effective functioning, NHRIs are
required to have a broader mandate to investigate and deal with all human
rights violations, an inclusive, impartial and transparent selection process
for their leadership and staffing, independence not only in law but also in
practice, guaranteed access to adequate resources and staff, and to cooperate
effectively with national and international stakeholders. Needless to say, only
such strong, independent and effective NHRIs can act as a pillar of democracy,
the rule of law and human rights.

3. Challenges encountered by the NHRC

Despite “A status” accredited to National Human Rights Commission of Nepal since
its inception , it is to be observed with concern that the Commission has experienced
occasional blows and onslaughts against its independence and effective functioning
over the past few years. Those attacks have taken several forms. Sometimes it has
been exposed to head-on criticism and the executive desire for its subjugation,
whereas on other occasions it has been subjected to more subtle, damaging tactics
like retrogressive amendments in the law and the attempts at curtailment of the
rights body’s autonomy in financial matters.

Besides, several study reports show that NHRC is faced with various types of obstacles
and impediments in course of its works relating to the protection and promotion of

® International Coordinating Committee and the Paris Principles, P. 43.
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human rights. Ever increasing culture of impunity, failure to prosecute perpetrators,
lack of governmental sensitivity towards human rights issues, inadequate financial
resources, occasionally raising questions against the relevance or justification
of the rights body, lack of required proper assistance by different agencies of the
government, absence of political sincerity, lack of accountability and absence of
a separate recommendations implementation department, to name only a few, are
some of the major factors responsible for adversely impacting on the competence
and operational capacity of NHRC.

Above all, the most serious threat to the legitimacy and efficacy of NHRC emanates
from the mounting challenges posed by reluctance of the government towards
implementation of an overwhelming majority of the recommendations made by
the Commission with regards to protection and promotion of human rights. Nepal
Government does not ever get tired of claiming before the UN Human Rights
Committee and at the international forums that NHRC is an independent and
autonomous body. Especially on ritualistic occasions marked for commemorating
the International Human Rights Day and the establishment day of NHRC, the
Government and its officials are profusely lavish in showcasing the governmental
commitment towards protection and promotion of human rights. It is worth noting
that in a ‘Discussion Program on Recommendation related to Human Rights Status
of Implementation of Orders/Decisions and State Obligations’ was organized by
NHRC on Poush 7, 2074 the presentation made by Nepal Government, Office of
Prime Minister & the Council of Ministers, described the initiatives made about
the implementation of policy oriented recommendations. However, it remained
reticent about the recommendations made on complaints and the status of their
implementation.® But providing compensations to the victims of human rights
violations or their families alone cannot alleviate their pains and sufferings until and
unless the perpetrators are brought to justice as recommended by NHRC.

Deliberate disregard of some crucial recommendations made by NHRC for prosecution
of the perpetrators of heinous crimes speaks plenty of the dismissive attitude and
casual outlook of the Government towards incidents of human rights violations.
Special mention must be made to the following three such recommendations: the
case of five Dhanusha students, Shivapuri incident commonly known as forced
disappearance cases of 43 persons kept in Army detention at Bhairavnath barracks
of the then Royal Nepal Army and the disappearance case of Hari Prasad Bolakhe.
The Dhanusha students’ case painfully depicts the story of five young students
including Sanjeev Kumar Karn who were subjected to extra-judicial killing by the

6 Sambhak, Vol. 7, Falgun, 2074, Bhattarai, Bed & Kafle, Shyam Babu, NHRC:Status of Recommendations and Implementation: an Assessment, P.

139.
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then Royal Nepal Army in collusion with Armed and Civilian Police and the District
administration on 8 October, 2003. Only after the end of the Maoist conflict and
prolonged legal battle and relentless efforts of NHRC and some leading human rights
organizations their dead bodies were exhumed from the bank of Kamala River near
Godar.VDC. The family members identified the skeletal remains of the deceased
bodies who had been brutally murdered, some of them in blindfolded position while
the head of one person found severed from his body. The NHRC recommended for
prosecution of the perpetrators who all belonged to the security forces, the concerned
CDO and some other government officials. But the Government did not care to file
any case. In fact, the then SP of Dhanusha district Police Office, Kuber Singh Rana,
was subsequently promoted and retired later on after having been elevated to the
highest post of Inspector General of Police. Thus instead of implementing the NHRC
recommendation one of the prime perpetrators was rewarded with a plum post.

No less notorious was the Shivapuri incident. Approximately 307 persons were kept
in detention at Bhairavnath and YudhBhairavnath Barracks of the then Royal Nepal
Army at Maharajgunj. Of them, at least 43 persons including four women were
subjected to enforced disappearance. Following reports of wide spread torture and
cruelty, NHRC made a recommendation to the Government on Bhadra 26, 2066 to
make public the state of the disappeared persons, bring the erring security personnel
under the orbit of law and to provide interim relief to the victim families. Responding
to the recommendation, the Office of Prime Minister and the Council of Ministers
informed NHRC that a decision had been made about providing Rs. three hundred
thousand rupees as interim relief to each of the victim families and a high level Task
Force and Police Headquarters were entrusted with the task of taking legal action
against the erring security personnel. However, till date no legal action has been
initiated against the delinquent security personnel.

The fate of recommendation made in the enforced disappearance case of Hari Prasad
Bolakhe is yet another example of the apathetic attitude of Nepal Government.
Acting on the information that Hari Pd. Bolakhe had been killed and his body was
buried in a forest at Ganeshstan in Kavre district, on 6 July 2006, NHRC exhumed
Hari Prasad’s body together with the clothes and the shoes he was wearing at the
time of his arrest. Forensic examination concluded that Hari Prasad had died due
to “a gunfire injury to the pelvis.” NHRC recommended for legal action against the
security personnel but no action has been taken so far.

A passing reference needs to be made to Badarmude bus tragedy caused by the
Maoists. On 6 June 2005, the Maoist cadres bombed a public passenger bus at
Badarmude of Madi in Chitwan district resulting in the death of at least 42 persons
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including three security persons. Although 13 years have elapsed since the tragic
incident took place, the family of the victims are still waiting for justice.

Following public complaints about the widespread misuse of the then Terrorist
& Destructive Activities (Control & Punishment) Ordinance 2062, NHRC had
recommended for immediate revocation of the same. But the recommendation fell
on deaf ears. That law could become automatically revoked only as a result of the
political change brought about the historic Peoples’ movement.

Besides, the NHRC had also made recommendations to the Government on
transitional justice issues and to set up the relevant mechanisms in line with
the international standards and also the directives of the Supreme Court. But
the Government found it convenient to bypass that suggestion. As a result, the
Acts relating to the Truth and Reconciliation Commission and the Enforced
Disappearance Commission could not become victim friendly. Even today different
Conflict victims’ societies and various human rights organizations are constantly
raising their voice for complete overhauling of the transitional justice related laws.
Similarly, NHRC also recommended for the ratification of the Code of International
Criminal Court (the Rome Statute). But the Government has preferred to ignore
those recommendations.

According to one source of information, NHRC made 856 recommendations by the
end of the month of Ashad, 2074 to the Government for taking necessary action and
giving compensation to the victims. But only 12.05% of recommendations were fully
implemented, 48.03% of the recommendations were implemented only partially
and 3902% of the recommendations were under consideration.” The bitter truth of
the matter is that most of the fully or partially implemented recommendations were
related to compensation, relief or interim relief. However, the implementation status
of recommendations for taking legal action is highly discouraging. On account of
growing number of non-implementation of majority of recommendations of NHRC,
such issues become exposed to internationalization which results in raising fingers
towards the Government’s commitment to human rights.

As is well known, the GANHRI decides the status of NHRIs every five years based
on a critical assessment of their efficacy, independence and autonomy. UNO observes
closely the performance of the role of those institutions with regard to promotion and
protection of human rights. From time to time it has also expressed concern about the
recommendations made by NHRC. Last time, the UNO had expressed its concerns

7 Ibid. P. 144.
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in its concluding remarks on the periodic reports on Nepal on UN Covenant on Civil
and Political Rights, 1996® and the UN Covenant on Economic, Social and Cultural
Rights, 1966°. The Committees have expressed concern especially regarding subjects
relating to financial and staff recruitment as mentioned in National Human Rights
Act, 2068. Besides, the Committees have also registered their regrets over the non-
implementation of the recommendations made by NHRC. This issue has been equally
raised in the recommendations on Universal Periodic Review of 2015. Various
observations had been made on those issues in the context of UPR 2011'° as well.
Governmental failure regarding timely implementation of such recommendations
of NHRC has forced the entry of the issue of human rights violations in the UN
Human Rights Committee in the form of complaints. That Committee has even
made recommendations in the form of opinions to Nepal Government at least in 14
such complaints about non-implementation.'!

4. The context of Nepal
a) Initiatives by NHRC for addressing the ailments

No doubt, the Constitution of Nepal (2015) inherited and internalized the legacy of
constitutional status granted to NHRC by the Interim Constitution of Nepal, 2007.
Article 249 of the present Constitution has made elaborate provisions specifying the
functions, duties and powers of NHRC for accomplishment of its duty - to respect,
protect and promote human rights- and ensure effective enforcement thereof.
However, for accomplishment of such duty strong legal provisions are required.
Subsequent to the promulgation of the present Constitution of Nepal (2015), NHRC
sent a draft to the Office of the Prime Minister suggesting necessary amendments to
the National Human Rights Act, 2011. Till now NHRC has followed it repeatedly
with 9 reminders but to no avail. This is indicative of the governmental apathy
towards the suggestions made by NHRC, which has been constitutionally recognized
as the sole authority to safeguard the human rights scenario of Nepal.

b) Amendment bill & the Paris Principles

8 Human Rights Committee, 15 April 2015, concluding observations on the Second Period Report of Nepal.

°  Committee on Economic, Social and Cultural Rights, 12 December 2014, Concluding Observations on the third
periodic Report of Nepal.

1 Human Rights Council Thirty First Session Agenda Item 6, Universal Periodic Review Report of the Working
Group on the Universal Periodic Review, Nepal, United Nations A/HRC/31/9, General Assembly, Distr: General
23 December 2015.

" The Committee has made such recommendations on the complains of victims such as Jeetman Basnet,
Gyanendra Tripathi, Tejbahadur Bhandari, Dev Bahadur Maharjan, Mukund Seehai, Yuvraj Giri, Subhadra
Chaulagai, Surj Pd. Sharma, Angdorje Sherpa, Chakra Bhadur Katuwal, Milan Nepali, Tope Bahadur Basnet,
Padm Narayan Nakarmi and Rajendra Dhakal.
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As briefly touched upon in the introductory part of this write-up, the Government
sponsored Amendment Bill, presently under consideration before the Parliament,
has raised many eyebrows. NHRC and several human rights activists have
expressed their serious disapproval of the amendment provisions which intend
to curtail the powers and independence of the institution as enshrined in the
National Human Rights Act, 2011. Autonomy from Governments, independence,
pluralist representation, adequate financial resources, a broad mandate and
adequate power of investigation are some of the key criteria laid down by the
Paris Principles which are crucial for successful functioning of any NHRI. The
proposed amendment bill tabled by the Government suffers on several of these
counts. NHRC has been demanding for long that, in order to strengthen the
independence of the Commission, it needs to be clearly spelt out in the Preamble
of the Human Rights Act itself. Although Nepal Government does not get tired
of claiming before the UN Human Rights Committee and at the international
forums that NHRC is an independent and autonomous body it has deliberately
turned a deaf ear to the suggestion of including a reference to the independence
and autonomy of the Commission in the Preamble, a requirement which is sine
qua non of any human rights institution. This attitude of the Government betrays
the commitment level of those who are responsible for overall governance of
the system. The proposed Amendment Bill is no exception. While filing its
candidature for UNHR membership, Nepal had claimed that, graded as in ’A
Status”, NHRC of Nepal operated under the Paris Principles. If we make such
proud claim about our status, Nepal must operate under the Paris Principles for
which its autonomy and independence shall have to be guaranteed.

Secondly, what is most objectionable is the Government’s strategic attempt to
resurrect and reestablish the overriding power of the Attorney General with regard
to making decision about whether or not to institute cases against perpetrators
of human rights on the basis of recommendations made by NHRC. It should be
noted that Section 17 (10) of the National Human Rights Act, 2011 had earlier
provisioned that, notwithstanding whatsoever written in that Section, if the
Attorney General decides not to file a case on the basis of a recommendation by
NHRC pursuant to Article 132 (2) (C) of the then Interim Constitution of Nepal,
2007, the Attorney General shall be required to inform the NHRC pointing out
the reasons thereof. Subsequently, this provision and some other provisions were
challenged in the Supreme Court through a writ petition filed by advocate Om
Prakash Aryal.'? A three member Bench presided by the then Supreme Court
Chief Justice Khil Raj Regmi unanimously struck down the provision terming it
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Nepal Kanoon Patrika Vol. 55, No. 7 (2070), Writ No. 068-WS-0063, date of decision 2069/11/23,P.843.
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unconstitutional. The full bench judgment rightly observed that the NHRC was
constitutionally empowered to investigate cases of human rights violations and
decide whether or not it was necessary to prosecute the perpetrator. In the event
of such recommendation made by NHRC the Attorney General or any other
subordinate Government Attorney Office did not seem to have constitutional
power to refuse filing of such a case or make any other decision nullifying such
recommendation. The apex court further held that Attorney General (AG) was
a politically appointed constitutional authority whose continuation in that post
depended on the pleasure of the Prime Minister. The Prime Minister cannot
hesitate to relieve the AG if he felt to be uncomfortable with any decision made
by the latter. Thus it cannot be presumed that the AG can make an unpleasant
decision, risking his post, to automatically act on every recommendation of
NHRC. The AG or his subordinates were not empowered like in other criminal
offences to raise questions about the justification of the recommendation of
NHRC for starting prosecution. Hence, the learned justices termed the impugned
Section 17 (10) (C) of the National Human Rights Act, 2011 unconstitutional,
as it intended “to limit, contract and control” the provision made in Article
132 (2) (C) of the Interim Constitution of Nepal, 2007. In fact, the provision
contained in this Art.132 (2) (c) has been virtually copied in Article 249 (2) (c)
of the present Constitution of Nepal. That is to say, in a way, in its collective
wisdom the then Legislature Parliament also granted legitimacy to the judicial
opinion laid down by the highest Court of the land with regard to the supreme
position of the National Human Rights Commission with regard to making
recommendations for prosecution of human rights perpetrators which cannot
be reviewed or reexamined by the Attorney General as in other criminal cases.

It is regrettable to note that Nepal Government has re-introduced almost the
same provision, earlier struck down by the Supreme Court, in Section 17A of
the Bill using slightly different language. Nevertheless, the gist of the provision
is that the AG is not bound by the recommendation of NHRC, and he can make
his own decision whether or not to prosecute the perpetrator. The Government
can be charged with indulging into vexatious behavior as it is virtually bent
on disobeying the ruling of the Supreme Court on a vital issue which has
been already judicially settled. This act not only displays apathetic attitude
of the Government towards the authority of NHRC rather it is also meant to
encourage and shield impunity. The attempt to revive such a retrogressive and
overriding prosecutorial power of the AG will first and foremost adversely
affect transitional justice in Nepal. Frankly speaking, most of the accused in
the ten year long conflict era cases are politicians affiliated to different major
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political parties, some Government employees, Police or Army Officials and
some Chief District Officers. It shall be a difficult task to bring to justice the
cases involving indiscriminate killings by Maoists and the Army, rape by Army
personnel, senseless explosion of bus carrying passengers by the Maoists etc.

The Law & Justice Minister Bhanu Bhaktta Dhakal, speaking before the
Parliamentary Committee, reiterated the stand of the Government that the
proposed Bill shall not be withdrawn as it was in consonance with Article 158(2)
of the Constitution of Nepal. In a recent interview given to the Himalayan
Times,"* Chairperson of NHRC, Anup Raj Sharma, talked about the exceptions
to the constitutional provision of Article 158(2) concerning the power of AG
to make final decision on filing criminal cases. He rightly contended that
corruption cases against public servants are filed by the Commission for the
Investigation of Abuse of Authority, and not by the AG. Likewise, the cases
related to incumbent District Judges are also not filed by AG but by the Judicial
Council. This contention of the NHRC Chairperson can be further justified if
tested on the touchtone of the clause “except as provided in this Constitution”’
contained in Article 158(2) which allows for space with regard to the final
prosecutorial authority of the AG.

i. Financial autonomy:

Another point of reservation refers to the provision relating to financial
autonomy. The Paris Principles requires that on NHRI should have “adequate
funding”, and the purpose of this funding should be to enable it to have its
own staff and premises, in order to be independent of the Government and
not be subject to financial control which might affect its independence. The
Constitution of Nepal as well as the NHRC Act both look silent about the
nature and status of funding necessary to cover running cost of the institution
as well as other activities including monitoring, investigation, awareness
raising and capacity building. In fact, such budget should be approved and
decided by the Parliament and come directly from the state budget.'* The
proposed Section 18A to be inserted in the existing NHRC Act 2011 is
welcome to the extent it provisions for the NHRC budget to be allocated
by the Federal Consolidated Fund. However, the Commission’s freedom
to spend the allocated fund has been subjected to restraints specified by

the prevalent general law relating to fiscal administration. If NHRC is not
13 The Himalayan Times, July 01, 2019.

4 National Human Rights Commission-Nepal and OHCHR- Nepal observations on the NHRC Bill 2009, Open
Dialogue on Draft Legislation Series-2, January 2011, P.7
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given a free hand to use and spend the allocated budget in accordance with
its needs and sometimes urgency of the situation, the Commission may feel
handicapped in exercising its mandate in many cases. Say, for example,
sometimes the Commission is faced with paucity of fund for conducting
some programs whereas there may remain surplus money under some other
heading but still the Commission cannot make transfer of the fund from one
heading to another heading due to general fiscal rules. For example, last
year NHRC had successfully organized a Conference of the representatives
of Human Rights Commissions of South Asia, which was not included
in the normal annual budget. Therefore, it shall be more expedient and
convenient for the Commission to undertake its activities if the process of
budget handling is not rigid and clumsy. But the Amendment Bill under
consideration before the Parliament seems to make the financial powers
of the Commission narrower and to further subject it to all the more rigid
financial rules and. Needless to say, the cumbersome technicality of the
existing fiscal law may act as a stumbling block to NHRC’s power of free
and independent use of the financial resources, given the sensitive nature
of the activities of the institution. It is to be noted here that a meeting of an
Expert Committee held at the Attorney General Office on 31 June, 2018
(Jetha 17, 2075) made a recommendation that NHRC should be authorized
to spend its resources in accordance with its Work Plan which will be
subsequently subjected to audit by the Office of Auditor General. But the
proposed Amendment Bill has failed to accommodate even the expert
advice in this regard. Besides, it is also amusing to note that in order to
give an impression of allocating inflated budget to NHRC the Government
disburses budgets to different human rights NGOs under the heading of
NHRC budget. But NHRC has no control or say over such allocated budget.

The Paris Principles, under the sub-heading “Method of Operation”
requires the national institutions to “set up local or regional sections to assist
it in discharging its functions”. The existing NHRC Act 2011 empowers
the NHRC to set up its regional offices, sub-regional offices or contact
offices, as required, in consultation with the Ministry of Finance -(Sec. 26).
Accordingly, at present there are in all 10 regional and sub-regional and
contact human rights offices in Nepal. As Nepal has now adopted the Federal
model of governance, there is a greater need to further expand the network
of human rights offices in the 7 provinces. Considering the geographical
remoteness and many other constraints further compounded by the low
level of public awareness and wide-spread culture of impunity, expanding
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ii.

the network of human rights offices becomes all the more necessary. That
will provide the victims easy access to the contact Offices of NHRC. But on
the contrary, the Amendment Bill, in a highly retrogressive move, proposes
to do away with Section 26 of the existing NHRC Act. If the Bill gets the
Parliamentary assent in the present form, the structural expansion of the
rights body may be brought to naught. How far it would be feasible for
victims of human rights violation residing in the far flung remote areas of
Karnali zone or, for that matter, in some other remote hilly areas to travel
to Kathmandu to seek redress at NHRC? In fact, this is a well calculated
strategic move to curtail the mandate of NHRC and obstruct easy access of
the victims to remedial mechanism of NHRC.

Pluralist representation

Last but not the least, the requirement of pluralist representation in NHRC
must be touched upon. No doubt, there is presence of some more Achilles’
heel in regard to the composition and functioning of NHRC which cannot
be remedied by introducing amendments to the founding law as such
issues fall under the constitution purview. The most serious shortcoming
in this regard relates to the flawed nature of pluralist representation of the
members of the Commission. The Paris Principles require the composition
of the national institution and the appointment of its members to be made
in a way which ensures “pluralist representation of the social forces (of
civilian society) involved in the promotion and protection of human rights.”
That is to say, the composition and appointment at the Rights body should
reflect collectively ethnic diversity of the society and gender balance.

The pluralist representation, as required by the Paris Principles, can be
secured only through a transparent process conducted in consultation
with the various stakeholders. Otherwise every time the appointment of
the members may be exposed to public criticism and legal challenge. For
example, a petition challenging the appointment of Commissioners filed
by Ram Kumar Rai and others is long waiting for disposal in the Supreme
Court. It is quite amusing to note that, in the name of pluralist representation,
the Constitutional Council, in the past, came out with the ‘brilliant’ idea of
recommending the appointment of one member who was supposed to at once
make triple representation of three segments of the society: representing the
women, the minority classes as well as the Madhesi community!

Besides, the constitutional restraint imposed on the reappointment of the
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Chairperson and members of NHRC' conflicts with the space of renewability
of mandate of the members as specified by the Paris Principles.'® Although
not a rule, this exception needs to be incorporated in the Constitution in
specific valid cases. However, those shortcomings can be remedied only
through constitutional amendment provided that the lawmakers, particularly
the major political parties, display political sincerity and urgency in the best
interest of the nation.

Moreover, the pluralist representation on the Commission should be reflected
also in staff composition at various levels of the organization which must
represent the ethnic diversity of Nepal and reflect gender balance as well.
But neither the Constitution of Nepal nor the present NHRC Act recognizes
the general staff which constitute the human resources, and are crucial for
the collective functioning of the organization. It is regrettable that even today
the Amendment Bill has not felt the need of addressing this shortcoming.

5. Concluding remarks

Constitutional guarantee of life, liberty and property of the people cannot materialize
unless there is a strong judicial system. However, the recommendatory role of a
vibrant National Human Rights Commission empowered with “as broad a mandate
as possible” is no less important. Nonetheless, above all it is the Government
which has the duty to create conducive environment for guaranteeing the human
rights of its citizens. Lukewarm attitude of the Government towards the NHRC or
baseless apprehensions about its role shall be counterproductive in the long run.
Any curtailment of the competence of the Commission “to promote and protect
human rights” cannot be acceptable in a democratic society. The people and the
international community as well want to see a competent, effective and dynamic
NHRI, and not just a cosmetic constitutional arrangement. Let us not forget, we are
under the constant scanner of the international community.

5 The Constitution of Nepal (2051), Article 248 (4)
' The Paris Principles, No. 6 “...This mandate (of the members of the national institution) may be renewable, provided that
the pluralism of the institution’s membership is ensured.”
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Relation between Medico-Legal system
and Crime Investigation

Dr. Harihar Wasti

Abstract

A proper Medico-legal services with minimum standard to the people of Nepal
is still in awaiting situation. Nepal Government has not sufficiently addressed
this very important and sensitive sector directly related with justice to victims of
crime and legal treatment for criminals. Crime is a social disease which can be
prevented by accurate analysis and investigation of the incidents occurred during
past, providing punishment to criminals and serving the justice to the victims.

Without application of standard and methodological analysis of evidences, courts
and other relevant authorities never can achieve the right decisions. One of the
obstacles for right conclusion in decisions for crime against human body by court
is application of substandard or no standard medico-legal and forensic evidences.

This can be improved only by recognizing the specific nature of the medico-legal
and forensic field, addressing it by relevant laws and accurate management with

a bit more priority and use of specialists and experts in this particular field.

Introduction

Medico-legal system denotes a systematic and scientific approach of medical
investigation for the purpose of justice. Such system is composed of different legal
provisions, structurally designated institutions and application of standardized
methods and protocols. Medico-Legal Examination (MLE) is directly related with
investigation of any illegal activity against human body which may be offences i.e.
homicide, assaults of any type in different circumstances, sexual offences and many
others. One of the common MLE is death investigation where a human body is found
in suspicious or unnatural circumstances and the cause of death is either not revealed
or not believed by families and other concerned parties. Standard autopsy procedures
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must be followed by concerned examiner while performing an autopsy. It is truer in
situation of gross violation of Human Rights resulting in death of a person. There
is also a general duty on the state to investigate any suspicious death, even where
it is not alleged or suspected that the state caused the death or unlawfully failed to
prevent it'.

MLE is also essential for estimation of age of accused and or victim when it is
questioned, medical examination to determine pregnancy, abortion, delivery and also
to ascertain mental soundness in many situations for legal requirements. Medical
examination and reporting of an alleged case of torture victim is one of the MLEs
where violation of human rights is concerned.. Such documentation brings evidence
of torture and ill treatment to light so the perpetrators maybe held accountable
for their actions and the interest of justice may be served®>. All MLE reports are
considered as scientific evidences throughout the world. MLE Reports help to give
direction of main investigation to investigator, to provide basis for case prosecution
for prosecutor and to draw conclusion in court decision for Judges.

Medico-Legal Service in Nepal has not been recognized and addressed as separate
entity. Not all cases of MLE are addressed by laws for need of medical examination
in terms of detail procedure of examination. Ministry of Health and Population and
Department of Health do not have any Division or Department or Section to look
after this important field of regular service for people. In the job description of health
workers, it is not mentioned that they should conduct different types of medico-legal
examination and preparation of reports for court purpose and should attend court
when there are summons?®. It is not necessary to send annual or otherwise records of
medico-legal cases to higher authority whereas it is mandatory in all other types of
health related services.

Field of Medico-legal examination

Forensic Medicine is the special branch of Medical Science which studies about
the application of the facts and knowledge of medical field for the purpose of law
or justice. In our country most of the people have no idea about this subject and
many people think the very limited scope of this subject. Usually people understand
that Forensic Medicine is the study of dead bodies where and when it is needed for
Police which is related with post-mortem examination or autopsy. In day to day life
of people in society there are many other situations for medical examination which
is not only necessary but very vital for proper justice.

! Minnesota Protocol p. 1
* Istanbul Protocol p. 1
> Muluki Criminal Procedural Code p.192, 195
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Cases related with medical examination for the purpose for ensuring justice and
humanitarian services are:

A. Criminal cases investigation:

a)

b)
©)

d)

g)
h)

i)
3

Death investigation through post-mortem examination of dead body and human
remains with purpose to find out cause of death, manner of death and so on.

Injury examination and reporting in cases of physical assault, attempted murder.

Medical examinations and reporting of cases of sexual offences including rape
victims, suspects or accused.

Age estimation and reporting in cases where there is dispute on age.

Medical examination and reporting of female subjects in questions of abortion,
pregnancy, delivery disputes.

Mental state examination and reporting of a victim and or suspect where it is
necessary for the court.

Examination and reporting a case of alleged victim of torture.

Medical examination and reporting the cases of gender based violence
and domestic violence like battered wife or spouse, child abuse, sexual
exploitation, etc.

Examination and reporting the cases related with drunkenness and drug abuse.

Other cases of medical examination necessary for court procedures.

B. Human rights forensics:

Newly developed field of forensics where application of knowledge of sciences and
medicine is applied for the purpose of investigation, fact findings and legal purpose
in gross violation of Human Rights situations.

Following conditions are commonly related with gross violation of Human Rights:

¢ Extrajudicial killing

® Death resulting from excessive use of force by law enforcement authorities
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® Torture and cruel inhuman and degrading treatment
¢ Forced disappearance, missing and death
® (ustodial death investigation

® Acts of genocide

C. Humanitarian forensics: Application of forensic tools and methods are applied
in natural catastrophes and other mass disaster situation for the purpose of
disaster victim identification (DVI) and management of the dead.

The cases as listed first two categories, if registered in the court of law need medical
examination report as one of the scientific evidences which is taken as basis of
prosecution by Prosecutor. Before the step of prosecution, police needs medical
examination reports at the beginning of investigation. Practically and as per need
of law such cases need documentation of signs and symptoms present in the human
body. Such documentation is performed in the form of medical examination report
which is necessary for investigator to establish the fact of allegation of illegal or
criminal activity against the perpetrator. MLE case of living persons is known as
Clinical Forensic Medicine.

Constitutional and legal provisions on Medico-legal sector of Nepal

Constitution of Nepal, 2015 has some of the provisions under fundamental rights of
citizen*. Under article 20 -Right to justice, article 21.- Right of victim of crime and
article 22.- Right against torture are indirectly related with proper care including
medical examination and documentation. Similarly for the implementation of article
38 - Right of woman, article 39.- Right of children and article 42. -Right to social
justice, medical and medico-legal examination and documentation is connected.

Muluki Criminal Procedural Code 2074 section 20 guides on autopsy in detail as
following®:

* Any homicide, suicide, accident, unnatural and suspicious death should go
through autopsy

* Documentation of details by police investigator at the scene of death
» Dead body should be sent to government doctor or licensed doctor or specialist

* Constitution of Nepal 2072 P. 9, 10, 15, 17
® Muluki Criminal Procedural Code p.138
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designated by government
» Sample should be collected from decomposed body to find cause of death
* Reporting by examiner should be done according to annexed format (annex 15)
* Specialist can be taken by investigator to scene
* Board of experts should conduct autopsy when necessary

Section 21 of the Procedural Code 2074 describes about the physical evidence
examination like blood, semen, hairs, any organ of human body, any weapon or
object and DNA by government doctors or authorized laboratory.

Section 22 explains about the injury examination when necessary in case of physical
assault by government doctor or health worker and the examiner should provide
MLE report as per annex 16 of the same act. Similarly, this section describes about
the medical examination of detainee when there is allegation of torture in detention
and the victim should be examined by government doctor or doctor designated by
government.

The existing practice of Medico-legal services in Nepal

According to our national legal provisions, it is not clear about medical examination
for all types of medico-legal cases. In some of the laws there are provisions about
medical examination and collection of reports by investigator. Generally it is
written that the case should be examined in hospital by medical professional. For
example there is no provision about medical examination of rape victim examination
and reporting in relevant chapter of Muluki criminal Code® and Muluki Criminal
Procedural Code. By practice, cases are brought by police to nearby hospital,
preferably to female doctors and examined by available health professional. The
following are the circumstances of MLE under the law and practice:

a) Dead body examination and report preparation (Autopsy) is done only by
Medical Officers. In Muluki Criminal Procedural Code it is clearly written
that the autopsy should be done in Government Hospitals or specialist
designated by Government’. At present situation autopsy is done in all
District, previously known Regional, Zonal and Central level hospitals and
also in Primary Health Centers (PHC) where posts for Medical Officers
(MOs) are created. As exceptions, there are two centers for MLE which are not

¢ Muluki Criminal Code P.82-87 Karani sambandhi kasur
7 Muluki Criminal Procedural Code P.140
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b)

directly under Ministry of Health Institutions ( BPKoirala Institute of Health
Sciences Dharan and Institute of Medicine Maharajgunj) but permitted for
medico-legal autopsy by special decisions of Nepal Government®. Specialists
provide autopsy and other medico-legal services to public in these two
hospitals of Nepal..

Clinical Forensic Medicine service to public is being provided by any
governmental Health Institution including Health Posts at local area. In all
Health Posts and Sub Health Posts MLE is done by Health Professional
where any level health professional like Health Assistant, Community
Medical Assistant, Nursing Staffs are available and they examine and report
any case of assault, sexual violence and others. Courts have authorized the
reports examined by any Para medical professional. By their qualification
and training, health professional below the rank of Medical Officers do not
have any basic skills and knowledge to prepare a report for legal purposes.

Sometimes MLE cases other than autopsy are examined and reported in
nongovernmental Health Institution like Private Hospitals including existing
Private Medical College Teaching Hospitals and the reports are admissible
to court.

Situation of physical facilities in Medico-legal field of Nepal

a)

b)

Lack of minimal infrastructure in this field: Proper examination of the
dead body does not need very sophisticated instruments and expensive setup.
It requires a well-ventilated wider room with good light and sufficient water
supply with proper drainage. A working table with some knives, blades, skull
opener, and bone cutter are the regularly used necessary instruments for
dissection of the body. Such facilities do not exist in many hospitals of any
level. X-ray facility for dead bodies in particular cases becomes essential
during autopsy. Cold storage or refrigerator to store dead bodies is basic
requirement. Such facilities if installed once run for longer time.

In our real practice of this sector, there is no appropriate mortuary room even
in higher level hospitals. There is no single Hospital where X-ray facility for
dead bodies exist. In many hospitals autopsy is done in ground or in movable
trolleys without proper light, with inappropriate instruments and not enough
water supply.

For clinical Forensic services, examination kits according to nature of the

8 Decision of Cabinet of Ministers of Nepal to permit medico-legal autopsy for Kathmandu 2056
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case should be ready in any level health institution. A separate examination
room with examination table and good light is basic requirement.

Clinical cases in most of the hospitals are examined in Emergency
Department with not following professional confidentiality as a separate
clinical examination room in hospital for MLE is not available.

Efficiency of Medico-legal service in Nepal

a) A standard medico-Legal services to the Nepalese people is becoming dream.
Both sectors of forensic field; post-mortem examination or autopsy and
clinical forensic medicine and toxicology are suffering up to that limit as
there is no further edge to become worse situation. As per law and practice,
autopsy work should be done by Medical Officers (MOs) in Government
Hospitals. The newly posted MOs have not enough orientation training and
not having competency with optimum knowledge during their Bachelor level
qualification(MBBS) course because of the highly variable curriculum and
learning activities of different Medical Colleges from Nepal and abroad. It is
well known fact that MBBS course can be passed with high scores without
doing or observing a single case of autopsy and it is same for very broad
field of clinical Forensic Medicine like examination of physical assault, age
estimation, victims of sexual assault, torture victim examination and many
more others.

b) According to law and practices, the doctor who examines any medico-legal
case needs to attend court for testimony®. This procedure is taken by most
of the doctors as one of the distressing situations during their professional
activity as they are never oriented about the procedures. After long time of
examination and reporting a case, doctor is summoned by court as expert
witness for testimony. In this situation doctors and other health professional
do not feel comfortable. There is feeling of humiliation and some kind of
accusation to attend court.

¢) Without any further training or orientation classes about medico-legal cases
they are compelled to provide the service in very sensitive and important field
for society. Because of these many reasons almost all doctors are reluctant to
conduct any medico-legal case examination and reporting it. Mostly the work
is done without sufficient knowledge, confidence and interest which results
with under quality reporting and ultimately it can keep an innocent individual

many years in prison or a criminal continues further activities being freed from
° Evidence Act 2031 sec. 18, 52
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lack of proper evidences.
The Future of Medico-legal Service in Nepal

Medico-legal service in Nepal can be improved with minimum to optimum standard
without very big expenses, if government commits and implements following
activities.

1. Recognition of the specific nature of the Forensic or Medico-Legal Service
Sector

Development of any field is possible by proper planning and practical
implementation. The right implementation of any program to achieve
objectives needs accountable and responsible institution. The medico-legal
field of Nepal is searching it’s real guardian for taking care in proper way. The
agenda for sustainable goals by 2030 is applicable in this context which states
that the threats of intentional homicide, violence against children, human
trafficking and sexual violence are important to address to promote peaceful
and inclusive societies for sustainable development. They pave the way for
the provision of access to justice for all and for building effective, accountable
institutions at all levels'®.

Following methods and tools can be applied in the context of Nepal.

a) It must be recognized through establishment of a separate Division or
Unit in Medico-Legal service sector from Central to local levels. This can
be done with establishment of National Medico-Legal Center (NMLC) at
Central level with corresponding Provincial centers at all seven provinces.
Ideally a separate Act is necessary to manage this field throughout the
country. The NMLC works at Kathmandu providing the routine service work
and as referral center for the cases from outside. It also provides trainings
or orientation program for new doctors and other health care providers as
per need in coordination with concerned authorities. The main objective of
NMLC and provincial medico-legal centers should be overall planning and
management of this sector throughout the country. In other countries there
are either National Forensic Science and Medicine Institute or Centers under
certain Ministry (Ministry of Law and Justice in Sri Lanka, Ministry of Home
Affairs in UK) guided by separate acts providing medico-legal services.

b) The medico-legal service should be provided through specialists in the field.

10 https://una-gp.org/the-sustainable-development-goals-2015-2030, goal 16
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c)

d)

The specific nature of the field and highly sensitive field of work quality
medico-legal services cannot be provided by Medical Officers or any other
specialists in medicine.

Posts for Forensic Medicine Specialist must be created in different level
Hospitals with relevant organogram. At present, one Forensic Medicine
Officer Post must be created at each hospital with more than 100 beds and
human resources should be prepared through sponsor schemes like in other
field of Medical Science practiced in past. Utilization of around 50 already
available Nepali medico-legal experts in the country must be managed.
Forensic Medicine Officer is responsible for regular medico-legal cases of
the hospital and also looks for referral cases from other peripheral hospitals.

In most of the larger city area of the country, there are Private Medical
Colleges for MBBS study. Forensic Medicine Department is equipped with
relevant minimal number of faculties in all Medical Colleges. The Colleges
where Nepali Specialist as faculty member is employed must be utilized
by state to provide specialized service to people. Such colleges should get
authority to provide all medico-legal services including the autopsy service
like in BPKIHS Dharan and loM Kathmandu. In this regard, recently passed
Medico-legal Service Operation Guideline 2075 by Cabinet of Ministers
must be implemented without delay''.

Use of scientific and standardized guidelines or Medico Legal Examination and
Reporting Formats and Standard Operating Procedures (SOPs)!? in Forensic
work for different types of medico-legal examination must be implemented.
Such formats and SOPs are developed and used by Forensic Medicine
Department IoM and Medico-legal Society of Nepal (MELESON)". These
formats are prepared by considering internationally accepted standards and
inclusion of all basic elements for particular case. For nationwide application
and use of such formats it is not necessary to introduce new law or legislation.
Through Directives from Ministry of Health or Department of Health, uniform
application of such standards must be applied.

Training program for District Medical Officers and other health
professionals who are involved in medico-legal services. No any Medical
Officer should be posted at District and lower level hospitals without additional

" Medico-legal Service Operation Guideline 2075, recently passed by Cabinet of Ministers and now  under process of
operation by Ministry of Health and Population
12 Standard Operating Procedures for Forensic Examination 2018, Ministry of Health and Population

13

http.//meleson.org: Medico-legal Society of Nepal ( A professional organization of Forensic Medicine Experts in Nepal
established on 2072 for development of the poor state of medico-legal services in Nepal)
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orientation or training on medico — legal field. If paramedics are examining
the cases for medico-legal purpose, they also must be trained before they
are compelled to examine and report the case. For clinical MLE cases and
particularly cases of Gender Based Violence (GBV), Nepal Government has
addressed through establishment of One stop Crisis Management Center
(OCMC)™, Since 2011 the number of hospitals with OCMC has been reached
more than 50 scattered throughout the country. But again the quality of
services including medico-legal service is not satisfactory.

2. Infrastructures and other accessories

a)

b)

c)

Basic minimal facilities for autopsy service in each hospital and PHC where
autopsy should be carried out must be updated and installed. Such facilities
are at least one separate room for mortuary, good light, sufficient water,
gloves, aprons, boots and dissection instruments.

At least one room must be allocated for examination of the cases of clinical
forensic field like sexual offences cases, assault cases, victim of torture,
examination of the detainees , age estimation etc. In this room good light,
kit box with necessary instruments according to the nature of the case
must be available. Each medico-legal case demands privacy and safety
for examination and reporting. The present practice of examination in
Emergency before other people is unethical and illegal.

Back up facilities for medico-legal services: Like in other clinical
disciplines, in Forensic service sector some of the basic laboratory and
some other facilities are essential. There is no any Laboratory for toxicology
and serology in Nepal which can analyze blood alcohol, common poisons
concentration in blood and other simple tests which are basic investigative
procedures. Lacking these basic facilities, many medico-legal cases
transform in to very complex ones. Histo-pathology for autopsy service is
must to ascertain causes of death and injuries in many medico-legal cases.
The available clinical setup of histo-pathology should be utilized for routine
autopsy cases when it is needed. Portable X-ray facility for mortuary service
must be assured. It is most essential where regular autopsy workload is very
high and complex cases are taken for medico-legal examination.

Other specialty like Forensic Odontology and Forensic Anthropology must
involve in the investigations related with identification in mass death by

' Hospital based One-stop Crisis Management Center Operation Manual 2067 Ministry of Health and Population,
Population Division
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d)

natural or other disasters or accidents and exhumation. Experts in such
specific field are not yet available in our country.

Competent Forensic Science Laboratory: Existing two laboratories for
Forensic services; National Forensic Science Laboratory Khumaltar and
Central Police Forensic Science Laboratory Maharajgunj are incapable
to provide basic analysis and report on visceral samples for poisons.
Blood, seminal stain and other objects in questions must be analyzed very
quickly and report them for successful prosecution of the case. Unless
and until competent Forensic Science Laboratory are available, successful
investigation and prosecution remains impossible. Utilization of modern
scientific technology like DNA profiling is essential which demands
component experts and sound modern technology. DNA is helpful in the
identification of criminal and victim and also helps to get linkage between
offence, offender, offended and offending objects. But such very sensitive
and very evident methodology requires legal backup, sound technology and
highest knowledge and skills of experts in the field. Justice in crime like
homicide and sexual offences is suffering by lacking such facilities in Nepal.

3. Incentive or remunerations for medico-legal works

a)

b)

The existing token remuneration for one autopsy which was sanctioned
20 years back must be revised. Appropriate amount should be allotted by
considering bio- hazards, physical and mental stress in the work.

Minimal incentive for other medico-legal works must be provided.

The expenses to attend the court by medical doctors and forensic experts
must be paid accordingly with coverage of traveling and other necessary
costs.

4. Legal requirement

There must be clear provisions in law or respective sections of laws or Acts about
medico-legal examination of the concerned case. It is better option to enact a separate
law with coverage of all medico-legal procedures and Forensic Sciences sector.
Provisions of examination and reporting a medico-legal case by Specialist or Expert
in the field according to possibility or availability of such experts with first priority
must be laid down in the laws. So that it becomes possible to use the services from
already available experts in other than Government institutions who can provide the
quality services.

National Human Rights Commission, Nepal 8%



Sambahak

5. Accountability and responsibility of Medical Examiner

Though there are some provisions in laws regarding this issue, it is not seriously taken
by any stakeholder including medical professional. A professional can be responsible
and also accountable only while working in normal situation of optimum facility
equipped with necessary knowledge and skill. As crime investigation is very sensitive
issue, all the investigators including medical professional must be responsible and
also accountable for their examination and opinion. There must be specific legal
provisions as guidelines and also rewards and punishment for their work. Nepal
Medical Council Act and Regulation have provisions to take action against medical
professional with negligent activities during treatment resulting harm to the patient.'s
Though code of ethics'® is equally applicable in all professional activities of medical
profession, it is not enough for making professional accountable and responsible
because of the serious consequences to the affected parties So that some more
clear and specific provisions regarding the proper medico-legal examination and
documentation must be present in relevant law or act.

6. Public awareness and orientation to concerned stakeholders of justice

Activities to raise public awareness for speedy examination of any medico-legal case
that can be done through the activities of different concerned Ministries and other
relevant governmental and nongovernmental organizations. Because of the delay in
medical examination, the possible evidences in medical reporting and other forensic
scientific examination are usually not detected.

Complete information about the circumstances of any case must be produced before
medical examiner at the time of medical examination of the case. Little information
or no information related with circumstances always limit to examiner to come in
to possible conclusion. It should be mandatory to produce the copy of preliminary
investigation of scene and dead body by Police and photographs if available. Medical
records from hospitals where the person died must be produced with dead body at
the time of autopsy. Similarly in any clinical cases information relevant to medical
examiner must be provided at the time of medical examination. There is recent trend
to use readymade formats in preliminary investigation which are incomplete and
must be updated.

There should be orientation and training program for the professional of all
stakeholders so that the possibilities, limitations and general knowledge about

the case can be disseminated with each other. Regular periodical meetings of all
!5 Nepal Medical Council Regulation 2024

16 Code of Ethics NMC 2017
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concerned authorities can be organized for better and complete investigation which
helps to serve for justice.
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Advancing Business and
Human Rights in Nepal

-Tek Tamrakar

Abstract

Human are essential for the human development. The full respect as well protection
and promotion of human rights is not only the obligation of an individual but
it’s the duty of all the state bodies, private sectors and all the individuals. Mere
holding the government is not enough, rather everyone needs to complement each
other in the full realization of human rights. Hence the author tries to briefly
highlight on the key elements of UN Guiding Principles on Business and Human
Rights, which has been an international normative framework, makes all state
and non-state actors responsible for the respect, protect and remedy the human
rights. In addition, article also states the relevant provisions of the Constitution
of Nepal in relation to the rights to development, economic, social and cultural
rights including business and human rights. Author also attempts on shed light
on the importance of human rights to be integrated into the business sector. The
role and responsibilities of the National Human Rights Institutions (NHRIs)
in enhancing business and human rights is further explained in the article.
Highlighting issues and challenges in this area of intervention, author has come
up with the ways forward. The key recommendations suggested by author include;
a standalone but comprehensive guidelines and mechanisms to monitor the human
rights at business community; capacity building initiatives through inductions
and orientations to the government and the officials from the private sectors, the
studies and assessments, human rights audit and education curricula etc.

Introduction

Following the constitutional aspiration, the Government of Nepal has a vision of
“Prosperous Nepal-Happy Nepali”. This can only be possible if there is a social
justice and human rights realized by the people at large. It’s not just about the
physical development but about human development that has to be advanced for the
full realization of human rights. The all sections of society need to be benefited by
the process and outcome of the development. Human development is well defined
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as the process of enlarging people's freedoms and opportunities. It’s about the real
freedom that people must decide who to be, what to do, and how to live.

We all know that the human rights are basic rights and freedoms for everyone based
on dignity, fairness, equality and respect. These are inalienable and essential for
the prosperity of humanity. Development without human rights and human rights
without development, these are inter-related. Hence, it’s important to have a good
link between development and human rights. In the name of development, if focus is
just given to the infrastructure without due consideration on inclusivity, diversity and
dignity of human being, that will never help people to realize their rights. In other
hand, we also need to know that the development is a must to advance the wellbeing
of the people at large. It creates opportunities, services, access and the same time
ensures of education health etc. The private sector is one of the key contributors
in this regard. They in one hand helps to provide opportunities and services as
mentioned above and in other can also be the violators of the human rights if they
only focus on profit. In the name of employment, employers can’t infringe or limit
the rights of employees. Hence, a balance approach is always important to make sure
that both go hand in hand. Likewise, human rights are non-negotiable.

Talking about business communities and companies, by the nature of their work,
they often focus on profit as mentioned above. They do not think of that this may
affect people's human rights. Moreover, they also tend to overlook the international
human rights standards. They generally have the thought that they do only need to
take care of the national laws and policies but not the international human rights
frameworks. The compliance of the human rights work is the task of the government.

There are two key impacts of business on human rights. One is more positive and
second one is bit negative. Talking about positive impacts; companies provides jobs;
advances development by constructing roads etc; promotes freedoms of expression
through developing information technology; enhancing health through innovating
and supplying medicines. And about negative impacts; it may expose the employers
to unsafe working conditions; they may displace from their place; they may drain or
pollute drinking water; and they may link to forced labour.

To provide the normative frameworks in order to promote the realization of ensuring
full respect of human rights in the development work/projects, UN has adopted a
Guideline Principles on business and human rights in 2011. It’s the global standard,
which outlines the role of business and governments in respecting human rights. The
Principles do not create any new international legal obligations on companies or the
private agencies, but they help concerns to operate with respect for human rights and
meet their legal responsibilities set out in domestic laws.

The Principles are based on a ‘Protect, Respect and Remedy’ framework. These
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guiding principles are ground in recognition of:

1) States’ existing obligations to respect, protect and fulfil human rights and
fundamental freedoms;

2) The role of business enterprises as specialized organs of society performing
specialized functions, required to comply with all application laws and to
respect human rights.

3) The need for rights and obligations to be matched to appropriate and effective
remedies when breached.

The three pillars of the UN Guiding Principles are described as given follows as
well:

Human Rights

Protect Respect Remedy

STATE DUTY TO CORPORATE RE- VICTIMS ACCESS TO
PROTECT SPONSIBILITY TO EFFECTIVE REMEDY
RESPECT

If we analyze the roles given above to the states, corporate and the victims itself,
all the actors are required to implement the guidelines by developing necessary
frameworks, systems and mechanisms.

The principles should be implemented affective with focusing to the rights and needs
of as well as the challenges faced by individuals from groups or populations that may
be at heightened risks becoming vulnerable or marginalized.

The framework states the duties to protect against human rights abuses by third parties,
such as business, through their policies, regulation and adjudication. The companies
have the responsibilities to respect human rights, that is, to avoid infringing on the
rights of others. Likewise, the principle states that companies must take steps to
ensure that there are effective judicial and non-judicial remedies available to people
whose human rights are abused.

In addition to it, there are numbers of international obligations set in the covenants
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and conventions. And as the companies need to work under the national laws, they
are directly/indirectly accountable towards compliance of international human
rights treaties. As we know that once the international conventions are ratified, the
government requires to treat them prior than the national laws and go for the effective
implementation.

The guideline has come up with altogether 31 guiding principles to protect, promote
and respect the human rights into the business. The principles are varied in nature
grounded on the key pillars mentioned above. Few are related to the protection, few

are respect and remaining are under the respect.

Protection

Respect

Remedy

Take appropriate steps to
prevent, investigate, punish
and redress such abuse
through effective policies,
legislation, regulations and
adjudication

Avoid infringing on the
human rights of others
and should address
adverse human rights
impacts

Provide for or cooperate in
their remediation through
legitimate processes

Set out clearly the
expectation that all
business enterprises do-
miciled in their territory
and/or jurisdiction respect
human rights throughout
their operations

Respect human rights
refers to internation-
ally recognized human
rights — understood,
at a minimum, as
those expressed in the
International Bill of
Human Rights and the
principles concerning
fundamental rights

Comply with all applicable
laws and respect
internationally recognized
human rights, wherever
they operate

Enforce laws that are
aimed at, or have the
effect of, requiring business
enterprises to respect hu-
man rights

Seek to prevent or
mitigate adverse hu-
man rights impacts
that are directly linked
to their operations,
products or services
by their business
relationships

Seek ways to honour the
principles of internation-
ally recognized human
rights when faced with
conflicting requirements
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Ensure that other laws
and policies governing
the creation and ongo-
ing operation of business
enterprises

Respect human

rights applies to all
enterprises regardless
of their size, sector,
operational context,
ownership and
structure

In order to gauge hu-

man rights risks, business
enterprises should identify
and assess any actual or
potential adverse human
rights impacts

Provide effective guidance
to business enterprises

Ensure that policies
are in place

Take appropriate

steps to ensure the
effectiveness of domestic
judicial mechanisms
when addressing
business-related human
rights abuses

Take additional steps to
protect against human
rights abuses by business
enterprises that are owned
or controlled by the State

Carry out human
rights’ due diligence

Treat the risk of causing
or contributing to gross
human rights abuses as
a legal compliance issue
wherever they operate

Exercise adequate over-
sight in order to meet their
international human rights
obligations

Be of a form and
frequency that reflect
an enterprise’s human
rights impacts and
that are accessible to
its intended audiences

Seek to prevent and mit-
igate those that are most
severe or where delayed
response would make
them irremediable

Promote respect for
human rights by business
enterprises with which
they conduct commercial
transactions

Provide information
that is sufficient to
evaluate the adequacy
of an enterprise’s
response to the
particular human
rights impact involved

Take appropriate steps to
ensure, through judicial,
administrative, legislative
or other appropriate
means, that when such
abuses occur within their
territory
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Draw on these Guiding
Principles to promote
shared understanding
and advance international
cooperation in the
management of business
and human rights
challenges

Internal decision-
making, budget
allocations and
oversight processes
enable effective
responses to such
impacts

Provide effective and
appropriate non-judicial
grievance mechanisms

Encourage those
institutions, within their
respective mandates and
capacities, to promote
business respect for
human rights and, where
requested

Involve meaningful
consultation with
potentially affected
groups and other
relevant stakeholders,
as appropriate to the
size of the business
enterprise and the
nature and context of
the operation

Consider ways to facilitate
access to effective non-
State based grievance
mechanisms dealing with
business-related human
rights harms

Seek to ensure that those
institutions neither restrain
the ability of their member
States to meet their duty to
protect

Recognize that the
human rights risks
may change over
time as the business
enterprise’s oper-
ations and operating
context evolve

Establish or participate in
effective operational-level
grievance mechanisms
for individuals and com-
munities who may be
adversely impacted

Engaging at the earli-
est stage possible with
business enterprises to

Industry, multi-stakeholder
and other collaborative
initiatives that are

based on respect for
human rights-related
standards should ensure
that effective grievance
mechanisms are available

Ensuring that their current
policies, legislation,
regulations are imple-
mented

Ensure their effectiveness,
non-judicial grievance
mechanisms, both State-
based and non-State-
based
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Enforcement measures are
effective in addressing the
risks

Constitution of Nepal from business and human rights point of view

The Constitution of Nepal' has provisioned numbers of fundamental rights under tis
chapter three. The chapter contains almost all nature of the rights for the protection
and promotion of human rights of general population in Nepal. It has incorporated
the rights regarding personal liberties, civil freedoms, political and civil rights,
economic and social rights, right to development and solidarity. The fundamental

rights which are closely linked with fundamental rights are given as follows:

Rights?

Directive principles?

Right to live with

dignity.

Focusing on the development of arts, literature and
music which form national heritages

Right against
exploitation:

Protection and developing languages, scripts, culture,
literature, arts, motion pictures and heritages of various
castes, tribes,and communities on the basis of equality
and co-existence, while maintaining the cultural
diversity of the country

Right relating to
education

The interests of consumers by maintaining trade
fairness and discipline by making national economy
competitive, while

ending activities such as creating black marketing,
monopoly, artificial scarcity and restricting competition

Right to social justice

Sustainable socio-economic development strategies
and programs under the regional development plan for
inclusive economic development with regional balance,
and implement them in a coordinative manner

Consumer rights

Guarantee social security, while ensuring the basic
rights of all labours, in consonance with the concept of
decent labour,

Right to Women Participation of labours in management, while maintain
cordial relations between the labours and entrepreneurs
Child Rights to evaluate economically the work and contribution

such as maintenance of children and care of families

! Constitution of Nepal 2015.
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Indigenous peoples The indigenous nationalities participate in decision-
sconcerning that community by making special provi-
sions for opportunities and benefits in order to ensure
the right of these nationalities to live with dignity, along
with their identity, and protect and promote traditional
knowledge, skill, culture, social tradition and experience
of the indigenous nationalities and local communities

Right to environment [ Private sector investment in the health sector service
oriented by regulating and managing such investment
while enhancing the State’s investment in this sector

Right to employment [ Advancement of the rights of PWDs?

Right to privacy
Right to Dalits

In addition, the provisions mentioned above, there are numbers of laws and
regulations that directly and indirectly relate to the business and human rights. For
example, labout act, company and cooperative laws, foreign employment related
laws; environment protection act, social security act, child labour prevention and
prohibition act, child labour prohibition act, child rights protection act, criminal
procedures, civil code and procedures etc.

The Supreme Court has also made numbers of directives and orders in the name
of the government in response of the cased field on; Godavary marbles, persons
with disability, brick kilns and right to environment, child labour and bonded labou
abolition case; raod expansion case The Government of Nepal has also ratified
numbers of international laws.

Why human rights into business sectors

As mentioned above, the Constitution has enshrined numbers of human rights as
the fundamental rights under part fourth of it. Few of key rights recognized as the
fundamental rights; right to healthy environment, right to dignified life, right to have
affirmative action for poor and marginalized, social justice, right at work and right
to work, right to women, right to child, right to consumer, right to environment,
right to social justice, right to freedoms, right to equality, and IPs rights etc. The
constitution also talks about the compliance of international human rights treaties
as the fundamental directives under its directive principles and state policies. The
government has ratified numbers of treaties/conventions and accepted numbers of
UPR recommendations as well. The set of fundamental rights have categorically
recognized all the generation and nature of rights from personal liberties to collective
rights, civil and political rights to economic, social and cultural rights and right to
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solidarity to right to development.

Likewise, we also need to analyze the overall local and international trends. Several
global trends have come together to place human rights higher on the business agenda.
The trends are like; the emergence of the global economy as the central geopolitical
fact of our time, and the emergence of foreign trade as a polarizing political issue
globally; the information technology revolution that links the world as never before;
increased consumer awareness and attention to issues like the labor practices of
companies whose products they buy; privatization, which has elevated both the
influence of business, several high profile events in which businesses have been
implicated in serious human rights violations; and; the rapid growth of stakeholder
groups, as, for example, the number of internationally- recognized NGOs has grown.

Furthermore, below are the reasons that the all the private sectors including complains
to respect the human rights into business.

- Compliance with both domestic and international laws: Human rights
principles are provisioned in the national and international normative
frameworks. Ensuring that the business operations are fully aligned with
the legal principles helps companies avoid legal challenges to them global
activities.

- Protection and promotion of the rights of the Consumers: The increased media
attention to business' role in protecting human rights has led to increased
consumer awareness of the treatment of workers producing goods for the
global marketplace and demands for public accountability.

- Promoting the Rule of Law: Many of the principles enshrined in the Universal
Declaration of Human Rights (UDHR) highlights the creation of a stable,
rule-based society that is essential to the smooth functioning of business.
Applying human rights principles thoroughly, objectively in a company's
global operations can help to development of legal systems in which contracts
are enforced fairly and corruption are less prevalent, and all business entities
have equal access to legal process and equal protection under law.

- Building Community Goodwill: A multinational's presence can be viewed
locally as positive or negative. Avoiding human rights violations will help
maintain positive community relations.

- Enhancing Risk Management: The denial of basic human rights often leads
to social or political disruption. This in turn can cause labor strife, restricted
access to goods and services, or delays in the movement of finished products.

- Increasing Worker Productivity and Retention: Protecting the human rights
and labor rights of employees and business partners' employees leads to
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increased productivity, as workers who are treated fairly and with dignity and
respect are more likely to be productive. Enterprises that avoid human rights
and labor rights violations can also reduce employee turnover and achieve
higher product quality.

- Promoting affirmative actions and social justice: Given the increased
presence of the private sectors and shrining numbers of opportunities at
the government sector, it will be difficult to promote social justice through
affirmative action. As the private sector do really not consider affirmative
actions to be implemented. Hence, as the agency works under the rules and
regulations of the government, requires upholding the affirmative action and
implement accordingly.

- The SDGs 20307 itself coveys a huge message among all the actors that
include private, public, government and non-government that development
is more the human development and governance is to be part of all the goals.
No matter whether the goal is on economic upliftment or on social agenda,
human rights, peace, justice and accountability are the key elements that all
the goals are to be responsive towards.

What are the human rights?

The Universal Declaration of Human Rights' (UDHR) provides the right to "an
existence worthy of dignity. It can be applied to business either in terms of the
remuneration provided to workers, or through contribution to the material well-being
of a community through investment in social infrastructure.

A number of these following human rights standards can be applied in varying
degrees to the private sector.

- Principles that directly affects a business' employees;
- Principles that involve a company's business partners, and their employees;

- Principles that affect the community and general human rights environment
in which a company operates.

In addition, there are numbers of human rights instruments for example, conventions
on; Rights of Child, the elimination of All forms of Racial Discriminations; Elimination
of all kinds of Discrimination against Women, Rights of Persons with Disability,
Rights on Torture, inhuman and degrading treatment, Covenant on Civil and Political
Rights and on Economic, Social and Cultural rights that the Government of Nepal
has been the State Party of. In addition, there are other key human rights conventions
that are relevant directly with business and human rights; ILO Convention, 169.

2 Sustainable Development Goals contains 17 Goals that contains from social protection to development and governance.
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Once the conventions are ratified or endorsed by the government, it requires to be
implemented effectively. Necessary guidelines, policies, rules and regulations along
with laws need to be developed to make sure that all the provisions are implemented
effectively.

In our case, there are few examples of the key recommendations made by the treaty
body committees indicating towards the implementation of human rights by the
business communities. The committee n child rights have asked the government to
eliminate all forms of child labour and ensure their education. Likewise, all forms of
discriminations in all spheres of all private and political life need to be prohibited.
There is one more key recommendation for due consideration towards IPs rights
while initiating necessary infrastructure development work and also the rights of
persons with disability.

NHRISs® on business and human rights

The National Human Rights Institutions (NHRIs) as the watchdog body of the diverse
human rights, they cannot simply aloof from looking after the business communities.
To make them more human rights accountable and responsive, the NHRIs can
contribute a lot by developing necessary policies/normative framework human
rights friendly and providing necessary oversights for the implementation of UNGP
on business and human rights. They are key domestic mechanisms for promotion
and protection of human rights. The institutions' broad mandate, competencies, and
special status between state and nonstate actors on the one hand, and special status
between the national and international levels on the other hand enable them to engage
effectively in the field of business and human rights.

The NHRIs have committed themselves, as affirmed in the ICC’s* 2010 Edinburgh
Declaration, to integrate business and human rights into their strategies and activities
at international, regional, and national level to support the implementation of the UN
Guiding Principles®.

2009, NHRIs have been engaging with the international human rights system in order
to increase understanding and raise awareness of their role in addressing business and
human rights issues. As a result, they have contributed to the development of the UN
“Protect, Respect and Remedy” Framework and obtained an evolving role within all
pillars of the framework and in its implementation. This paper presents how these
domestic institutions, bridging the national and international levels, fit into the UN
legal regime for corporate responsibility for human rights and what contribution
they make to the implementation of the UN Guiding Principles. The NHRIs need to

* National Human Rights Institutions

* International Coordinating Committees on the NHRIs now known as Global Alliance for National Human Rights In-
stitutions

> https://www.humanrights.dk/publications/business-human-rights-role-national-human-rights-institutions
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continue to exercise their unique role as a bridge between governments, civil society
and business enterprises in holding all concerned stakeholders to the highest level of
accountability in terms of ensuring respect for [hJuman [r]ights by [b]usinesses; to
work with businesses to help them understand international human rights laws and
policies...and to provide tools for enhancing risk, compliance and impact assessments
and on-going due diligence processes.

They can not only hold the business institutions accountable to respect the human
rights but also ask Government to protect and ensure necessary grievances and
remedial mechanisms. Even the NHRIs can directly work as a legitimate institution
to provide remedies to the affected communities from the violation of human rights
by business communities. The NHRIs furthermore can not only educate people about
UNGP but also to the government as well as private organizations by developing
necessary knowledge products.

Challenges and opportunities

As mentioned above, the private sectors, given the nature, they only focus on profit
and sometimes they overlook the very key aspects of the human rights while doing
their job. Hence, they are to be made responsive towards human rights frameworks.

The corporate social responsibility is no more the philanthropic or volunteer work,
but they are bound to contribute for the same to respect, protect and promote of the
human rights of need populace of society. There should be enough level of measures
and mechanisms that one can use to claim. Few of the issues that most frequently
asked to address by stakeholder groups, include: adherence to core labor standards,
as established by the ILO, i.e., non-discrimination, affirmative actions, freedom of
association and collective bargaining, child labor, and forced labor, both for companies
and their business partners; the use of private and public security forces; arbitrary
detention of employees or others related to business operations; business impact on
particular groups such as indigenous peoples and migrant laborers; - Corruption and
bribery serving to deprive persons of human rights.

As one can see the news often in the newspapers regarding the violation of the rights
of employers, workers and stafters by their employees, companies and the cooperate
sectors. The issues are being exposed regarding child labour, equal pay for same
work, maternity leave, descent work and harassment etc. There are hidden issues
not yet being published but very important to be discussed are whether the private
sectors are supposed to introduce and implement affirmative action and quota for
women, dalit and other vulnerable communities or not and also whether they should
respect the fair remuneration as government does not not etc.

The right to work is important but equally we need to have right at work. Having
work itself does not necessarily recognize and respect the rights of persons. The
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environment given for descent work is equally important.

As we are still struggling in the inviting the international and national business
communities for the investment, it’s not been much visible issues. However, once the
multi-national companies and big traders are there in Nepal, this will come in front.
Hence, it becomes important that necessary assessments and policies and framed
out and more importantly discussion are to be initiated on the different aspects of
business and human rights.

The private sectors are seemed more responsive towards corporate social
responsibilities but not much towards human rights-based approach. The philanthropic
support will not serve the purpose of the human rights. The private sectors are liable
to work for the human rights by; respecting the human rights at their sector but also
promoting human rights through contributing for the sake of human being.

Way forward

To materialize the national slogan of “Prosperous Nepal and Happy Nepal” as
mentioned above, the government should make sure that the human rights is well
respected in all the spheres of life. The private sectors are equally accountable
towards human rights. The oversight mechanisms are to be strengthened so that they
can better oversee and provide necessary guidance. Necessary tools and procedures
are to be introduced.

Few of the other steps that to be considered are: 1) Steps embeds the responsibility
to respect human rights into its culture, knowledge and practices; ii) the practices
identifies and understands its salient, or most severe, risks to human rights; iii)
continued engagement with the stakeholders to inform its approach to addressing
human rights risks, iv) ensured shared responsibility across different company
functions whose actions and decisions may pose risks to human rights; v) implemented
governance procedures to make sure the most severe and systemic human rights
issues; vi) encouraged staff to talk openly about human rights issues; vi) provided
performance incentives that motivate staff to manage human rights risks; vii) learned
from its experience in identifying and mitigating human rights risks to support
continuous improvement.

As a watchdog body of the human rights, the National Human Rights Commission
can a very remarkable role in advancing the agenda of business and human rights.
The commission can basically focus on;

1. Developing necessary guidelines and mechanisms to monitor the human
rights at business community;

2. Induction to its own officials and stakeholders on the guideline principles
mentioned above on business and human rights;
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3. Initiating necessary dialogues and discussion with the business sectors, trade
unions, interest groups of labour rights etc;

4. Carrying out necessary studies, research on the issues around business and
human rights.

5. Developing human rights audit plans auditing to make sure that the business
communities are audited periodically from human rights point of view;

6. Internalizing the issues through introducing it as the education curricula;

7. Producing knowledge products and disseminating widely among the
stakeholders and beneficiaries.

As the Government of Nepal is in the process to developing new National Human
Rights Action, this is the right time that necessary advocacies and lobbies are
important to be undertaken. The information and to be supplied regarding international
practices. For example, the India Government has developed stand alone action plan
for business and human rights. And there are many government is South Asia have
already tackled it.

Atthe meanwhile the commission should embark upon overseeing the implementation
of SDGs from human rights point of view and analyze business and human rights
while preparing treaty body reports and report on UPR. Many of the Government like
Thailand, Indonesia, even India have tried to come up with separate human rights
action on this important issue. And this could be a right time that the commission
initiates the dialogue to have same for us.

Representatives of development project affected communities from Ilam, Lamjung,
Kathmandu, Bhaktapur, Rasuwa and Ramechhap expressed their grievances on the
development project as they do have severe impacts to them as no mechanisms for
grievance handling and their involvement in planning, implementation and monitoring
process. Private sectors opined that the State should create congenial environment
for the private sector and local communities have to embrace their initiatives for
national development. They further added to existing laws and policies do not favor
for the economic growth and prosperity. "Private sector is aware of human rights are
doing their best to respect and promote human rights of workers and communities"
they added. State should take initiatives to control brain drain and need to encourage
private sector for the innovations and technological developments.

Reference materials:
1. UN Guideline Principles on Business and Human Rights, UNOHCHR, 2011
2. Constitution of Nepal, 2015
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Women's Access to Justice in Nepal

Prem Bahadur Thapa

Abstract

The right to access to justice is a basic principle of the rule of law and a necessary
component for the respect and protection of (women’s) human rights. Being a
multidimensional right, it encompasses availability, accessibility, good quality,
and accountability of justice systems and the provision of remedies for victims'.
Women experience gender gaps in access to justice, as discrimination and
obstacles/restrictions, both within laws and justice systems; continue to prevent
them from seeking effective legal remedy for violations of their rights. This write
up briefly discusses the major challenges of women to seek access to justice.
This also focuses the major legal and institutional arrangements for the access to
Justice. It somehow tries to analyse the major trends of the Supreme Court which
established the new jurisprudence in the access to justice to women.

1. Introduction

The concept of justice is rooted in all national cultures and traditions and is closely
linked to fairness, equity and impartiality'. The right to access to justice is a basic
principle of the rule of law and a necessary component for the respect and protection
of (women’s) human rights. Together with good governance and the independence,
impartiality and credibility of the judiciary, it is an essential means to give genuine
content to rights. Access to justice refers to the capacity of victims to obtain justice
and the efficiency of the judicial system in delivering justice.” If a victim does not
have the capacity to restore violated rights or is unable to exercise them fully or
properly, he or she cannot effectively enjoy the rights guaranteed in the constitution
or law. Being a multidimensional right, it encompasses availability, accessibility,
good quality, and accountability of justice systems and the provision of remedies

! United Nations, Security Council, Report of the Secretary-General, The Rule of Law and
Transitional Justice in Conflict and Post-Conflict Societies, para. 7, 23 August 2004, S/2004/616.
2 A Study report on Women’s Access to Justice, National Judicial Academy, 2015, p. 25.
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for victims' °. The United Nations has defined access to justice as the capacity of a
person to seek legal remedy in line with standards for human rights through formal
and informal sectors.*According to the American Bar Association, access to justice
refers to a situation where each citizen has the capacity to approach judicial bodies
for legal remedy.’

In practice however, women experience gender gaps in access to justice, as
discrimination and obstacles/restrictions, both within laws and justice systems,
continue to prevent them from seeking effective legal remedy for violations of their
rights. This situation of inequality is the result of both structural barriers, such as
discriminatory and gender blind laws and institutions, and social barriers, including
patriarchal social norms, practices, attitudes and stereotypes. As a consequence,
judicial mechanisms fail to be physically, economically, socially and culturally
accessible to all women.® Not surprisingly, discrimination and challenges in access to
justice remain a persistent problem in Nepal, including in transitional justice. While
key improvements have taken place in recent years - several discriminatory laws have
been amended, the capacity building of the justice system has been strengthened and
the Truth and Reconciliation Commission regards crimes of rape and sexual violence
committed during the armed conflict as gross violations of human rights-, women
are still experiencing setbacks to exercise their right to access to justice, including in
formal and informal transitional justice.

In this regard, only 3.9 per cent of victims of violence seek the legal assistance
from any public authority’, and only 28 per cent seek support from justice sector
institutions, as highlighted in a recent study on women's access to formal justice
conducted by the Nepali Judicial Academy®.Some of the barriers in accessing justice
cited by the respondents were: lack of information on available legal remedies (25
per cent), lack of trust in the justice sector (18 per cent), complicated and lengthy
legal procedure (16 per cent), among others. Despite the special legal provisions for
gender sensitive handling of cases and support mechanisms, 32 per cent of female
claimants were informed about the availability of legal aid service. Continuous
hearing was used in 53 per cent of cases brought by a woman; in-camera hearing

* General recommendation No. 33 on women’s access to justice, Committee on the Elimination of Discrimination against
Women (CEDAW), 2015, CEDAW/C/GC/33, at para 1.
* United Nations Development Programme, Programming for Justice: Access for All: A Practitioner’s Guide to Human
Rights-Based Approach to Access to Justice, (Bangkok: UNDP, 2005), p.3.
® American Bar Association, Assessment Tools for Access to Justice, Rule of Law Initiative, 2012, p. 1.
¢ See note 4, at para 3
7 A Study on Advancing Justice Sector Reform to Address Discrimination and Violence against
Women in Four Selected Districts of Nepal, Ministry of Women Children and Social Welfare
(MoWCSW), International Commision of Justice (ICJ) and Centre for Research on Environment,
Health and Population Activities (CREHPA), 2013, p. 145
8 see supra note 3

IRLE National Human Rights Commission, Nepal



Sambahak

was conducted in 39 per cent, and confidentiality was maintained only in 24 per cent
of the cases’.

The United Nations has identified the essential subjects or scope associated with
access to justice, whose objective is to improve access to justice and ensure access to
legal remedy!'’.The essential components of access to justice are as follows:

Legal protection

Those rights not protected by law cannot be restored if violated. However, in addition
to guaranteeing rights, the law has also determined the process of legal remedy.
Fundamental values related to legal remedy have been developed at international
level through provisions of various treaties and in national laws and legislative
amendments. A country's judiciary, as well as the legislature, will play an important
role in developing laws that comply with human rights. The judiciary in particular
can direct concerned authorities to amend discriminatory laws and draft appropriate
new laws.

Information about law and judicial processes'”

Knowledge ofthe law is the main means of fighting injustice. Poor and under-privileged
groups have been deprived of such knowledge, resulting in a risk that they will be
deprived of justice. As formal legal education in Nepal only starts at the Bachelor's
level, only those pursuing law as their professional career are fully aware of the law
and rights.

Legal counsel and representation'®

Access to legal remedy is not ensured even when citizens are aware that their rights
have been violated. As a result, legal counsel and the expertise of law practitioners
in the form of legal representation is needed to fulfil requirements in court. As this
process requires financial resources, those in a poor economic condition often cannot
arrange legal representation for themselves.

Adjudication™

Proper legal remedy is identified through adjudication. Courts are the formal
mechanisms that adjudicate. In terms of access to justice, physical access to courts

° Ibid

' Programming for Justice: Access for All, p. 5.
1 Supra note 3

12 Ibid

13 Ibid

1 Ibid
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and prompt availability of formal and informal sector services are also important
features. As women enjoy less access to legal and judicial services in Nepal, their
cases should be prioritized. Furthermore, if a formal process for adjudication were
to be adopted by the court, its impartiality, clarity and results would hold more
importance.

Enforcement of law's

The degree of access to justice is measured by how far laws are enforced. Crime
investigation sectors and the police will play a crucial role in enforcing criminal
laws in particular. As the state on behalf of victims will investigate and prosecute,
the court cannot deliver justice to victims in situations where there is a failure to
collect substantial evidence, resulting in the deprivation of justice for victims and the
promotion of impunity.

Judicial accountability'

Access to justice will be impacted by whether court proceedings are concluded with
due responsibility and what chances there are for law violators to be prosecuted.
Likewise, situations wherein one is forced to pursue illegal avenues in order to access
justice will create the impression among people that justice cannot be provided easily,
and faith in the courts will be lost as a result.

2. Constitutional and legal provisions on women's access to justice

The Constitution of Nepal, (2015) has guaranteed the right of individuals to seek legal
remedy in cases where their rights are violated.!” The Constitution has safeguarded
rights to criminal justice arrested for criminal activities."® The Constitution
provisioned that nobody shall be detained without informing about the ground of
arrest, arrested person shall have right to consult a legal practitioner in choice for
defendant and confidential counselling, produced before adjudicating authority
within a period of twenty-four hours of such arrest excluding the necessary time of
journey. The Constitution further provisioned that every person shall have the right
to a fair trial by an independent impartial and competent court or judicial body"
and indigent party shall have the right to free legal aid in accordance to law?.In
addition, the Constitution has enshrined fundamental rights to social rehabilitation,
compensation for victims. Although access to justice has not been stipulated in the

5 Ibid

' Tbid

'7 Article 46 of The Constitution of Nepal,2015
18 Tbid Article (20)

19 Tbid Article 20(9)

20 Tbid Article 20(10)

ILLN National Human Rights Commission, Nepal



Sambahak

Constitution directly, the provisions stipulated in the Constitution of Nepal, right to
equality in article 18, justice-related rights in article 20, victim's rights in article 21,
women's rights in article 38, right to social security in article 43, the policy related
to inclusion and social justice in article 51 (Na) and the policy related to justice and
punishment in article 51 (Ta) are particularly relevant.

It has been addressed through other legal provisions. Some legal improvements have
been made in terms of restoring the rights of women victimized by various crimes
and violence, and ensuring them access to justice in particular. These legal provisions
are related to ensuring rights to equality, improvements in the treatment of women
in the workplace, monetary support provided to women by the state for covering
legal expenditures, management of compensation for survivor women, prioritization
of case proceedings concerning women, and covering of expenditures related to
bringing witnesses to court®!. Likewise, provisions of the District Court Regulations
relating to continuous hearings and that proceedings will be conducted in case in rule
23 (C), cases of women in rule 46 (b) will be heard in closed hearing, that morals
should be shown while recording statements from witnesses of rule 29 (4), that
priority should be given to cases of women in rule 31 (2) as queue, rules related to
providing paid law practitioners as per rule 95 a (3) and rule 96 (2), and management
of cases according to priority as per provisions related to court of Civil Code No 11
are important factors. Directives related to maintaining confidentiality in cases of
special nature, 2064; the facility of managing court fees as per clause 23 of the Court
Fees Act, 2023 and provisions of clause 3 of the Act related to legal aid for providing
free legal aid to those who cannot afford it can be utilized to provide access to justice
for women. Nepal Acts Amendments Bill, 2072 amended some Nepal acts to promote
gender equality and end gender-based violence against women, provisions related to
court, Civil Code, 2020 and Rape Mahal, Government Cases Act, 2049, Foreign
Employment Act 2064, Human Trafficking and Transportation (Control) Act, 2064,
Domestic Violence Crime & Punishment Act 2066 are also important achievements
in view of increasing access to justice for women.

The new Penal Code and Civil Code, adopted in August 2017 and entered into
force in August 2018, profoundly reformed Nepal’s legal system by bringing major
changes in the laws and proceedings, and introduced key provisions further protecting
women’s rights, including: (a) extended statutory limitations; (b) modified definition
of rape to encompass victims under the age of 18 with or without consent; (c)
increased sentence for murder after torture or rape and rape convictions; (d) marital
rape added as a basis for legal divorce; (e) equal ancestral property rights given for
a married daughter; (f) virtual and in-camera hearings systems reinforced; and (e)

2 Supra note 3, at p. 20
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criminalized enforced disappearance, torture and discrimination, particularly caste-
based discrimination. The new provisions on son preference, witchcraft-accusation,
Chhaupadi, child marriage and caste-based discrimination constitute a landmark
towards the elimination of harmful practices through their criminalization?’. Concerns
have however been raised in relation to the statute of limitation for registering cases
of rape and other sexual violence, discriminatory provisions that restrict women’s
right to marital property upon divorce, and the low level of awareness by women and
girls on their rights and available mechanisms to access justice®.

In line with the provisions on women’s rights as fundamental rights* in the
Constitution, the Government of Nepal has carried out a profound reform of its
normative framework to repeal or amend any gender discriminatory provisions, and
adopt new laws and policies. In 2015, it identified the need to amend 315 laws and
enact 110 new federal laws, 22 provincial laws and six local level laws, in order to fully
implement the provisions of the Constitution®. As per Article 47 of the Constitution,
16 acts on Fundamental Rights were adopted in September 2018. 2The CEDAW
Committee raised concerns on the delayed adoption of the specific legislation on
special opportunities in the fields of health, education, employment, housing, clean
water, sanitation and social security.”’ Numerous gender-responsive laws and policies
have been introduced, including Act to Amend Some Nepal Acts for Maintaining
Gender Equality and Ending Gender Based Violence (2015), Sexual Harassment at
the Workplace (Elimination) Act (2015), and Disability Rights Act (2017).

International legal provisions on access to justice

Various international treaties, commitments and agreements express human rights
and access to justice to be provided by the independent sectors and bodies including

2 Son preference, accusation of witchcraft, Chhaupadi, child marriage and caste-based discrimination are all criminalised
with a sanction from three to five-year imprisonment and/or a fine from NPR 3,000 to R 50,000 depending on the crime.

»  CEDAW Committee (2018), Concluding Observations on the Sixth Periodic Report of Nepal, advanced unedited version,
CEDAW/C/NPL/CO/6, at para 10.

2 Article 38 of the Constitution of Nepal,2015

»  Ministry of Law, Justice and Parliamentary Affairs (2015), Identification and Prioritisation of Laws Necessary for the
Implementation of the Constitution and the Current State of Law Making.

% As of November 2018, the following sixteen acts have been adopted: (1) Right to Safe Motherhood and Reproductive Health
Act; (2) Compulsory and Free Education Bill; (3) Right to Employment Bill; (4) Right to Food and Food Security Bill; (5)
Right to Housing Bill; (6) Public Health Service Bill; (7) Protection of Victims of Crime Bill; (8) Individual Privacy Bill; (9)
Disability Rights Act amendment Bill; (10) Children Act amendment Bill; (11) Land Act amendment Bill; (12) Environ-
ment Protection Act amendment Bill; (13) Consumer Protection Act amendment Bill; (14) Public Security Act amendment
Bill; (15) Social Security Bill; and (16) Caste Based Discrimination and Untouchability Act amendment Bill. Ensuring that
communities at the local level are aware of these new acts and their provisions will ensure effective implementation and
contribute to accountability of relevant stakeholders. The Right to Safe Motherhood and Reproductive Health Act, Compul-
sory and Free Education Act, Right to Employment Bill; Protection of Victims of Crime Bill; Land Act amendment Bill;
Environment Protection Act amendment Bill; and Caste Based Discrimination and Untouchability Act amendment Bill.

* CEDAW Committee (2018), Concluding Observations on the Sixth Periodic Report of Nepal,

advanced unedited version, CEDAW/C/NPL/CO/6, at para 16 and 17.
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CWDAW and General Recommendation 33 of CEDAW Committee of dated 23 July
2015 which is directly related to women's access to justice?®. Articles 7, 8 and10
of the Universal Declaration of Human Rights, 1948, articles 2 (3) and 14 of the
International Covenant on Civil and Political Rights, articles 2 (b), 2 (¢), 2 (f) and
15 (2) of the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) 1979, General Recommendation (No. 33, 2015) on women's
access to justice by the Committee on the Elimination of Discrimination against
Women, articles 4 to 7 of the Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power, Goal No. 16 of the Sustainable Development Goals
(2016-2030), etc are relevant on access to justice®.

Supreme Court's decisions on access to justice

Decisions rendered so far by the Supreme Court of Nepal in relation to women's
access to justice are noteworthy. Besides promoting fundamental rights of women,
decisions of the Supreme Court are also concerned with improving work procedures
relating to legal cases of victimized women. Some of them have directed towards
concerned authorities to improve laws while others annulled the laws that are faulty
in terms of gender-based discrimination. Likewise in some cases, they have directed
the government to run awareness programmes for victimized women. As many
women are finding it hard to access justice due to cumbersome legal provisions,
such decisions have helped simplify legal procedures.*

The Supreme Court of Nepal has also engaged in inventiveness to improve the court
proceedings to address the specific problems and needs of the victims of violence in
the court’!. In the case Women Rehabilitation Center v. the Council of Minister’’ the
petitioner had asked the court to give effect to international human rights treaties in
order to provide fair, reliable, and credible proceedings regarding to imparting justice
to the victims of domestic violence. The petitioners had also argued that the Domestic
Violence (Crime and Punishment) Act, 2066 had not provided any effective remedy
to the victims of domestic violence. In this regard, the Supreme Court observed that
the treaty obligations couldn’t be derogated by the State. Thus, the Court upheld that
the letter and spirit of international treaties should be implemented in good faith. The
Court also found that proceedings in cases related to violence against women in the
open court had often resulted into humiliation to the victim women due to public
disclosure of all the facts related to the incidence.

# Ibid

» Ibid

% See supra note 3

*' Review of the Supreme Court's Cases on Gender Equality, HIDR,(May,2017) at p.22
2 See Jyoti Lamsal Poudel v. the Council of Ministers, NKP 2066, Issue 12, D.N. 8282.
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Therefore, the Court ordered the State to form a separate and fast track court to hear
criminal cases, in particular cases of domestic violence where women are the victims.

Similarly, investigation, prosecution and proceedings on cases related to rape were
often cumbersome to the victims*. In this light, the Supreme Court in the case filed by
Advocate Jyoti Lamsal** issued a number of orders to reform the criminal proceedings.
The Supreme Court order to establish a camera court for proceeding of rape cases,
to establish Counseling Centers in all districts of Nepal for providing needed council
to the victims, to establish a distinct police force within three years responsible for
public prosecution, emphasized on respecting the right against self-incrimination
or the Miranda Right in the course of prosecution, to equip district hospitals with
required technology, lab, and experts to have efficient medical examination of the
victims, to establish a Director of Public Prosecution to increase the efficiency of
public prosecution and formed an Expert Committee to prepare a manual relating to
cases of violence against women for effective prosecution and fair trial.

In short, the Supreme Court took the leadership role in reforming the criminal
proceedings, especially related to gender justice™.

The Annapurna Rana case®® was another landmark case in the area of gender
justice in Nepal. The patriarchal belief system had put women under a number of
repressions, including the control over sexuality. Virginity was considered as the
basic standard of judging the character of a girl. She was not permitted to bear a
child without marriage, which was a taboo in society. She could not live with a
male partner without marriage. The Annapurna Rana case first time dismantled such
obsolete social belief systems and challenged the legitimacy of the social taboos.
In the Annapurna Rana’s case, the Supreme Court quashed the ‘virginity test order’
of the Kathmandu District Court, presupposing that the order had contravened the
‘right to privacy’ of a woman. The decision introduced a new parameter on defining
sexuality, cohabitation, and marriage. The Court upheld that having promiscuous
sexual relationship, cohabitation, and bearing a child do not amount to marriage
and all such facts cannot affect or alter the legal status of a woman. The decision
had blazed a trial interrogating the patriarchal rationality deeply rooted in the
structural-functional pattern and cultural heritage of the Nepalese society.’

* See supra note 26

3 See Jyoti Lamsal Poudel v. the Council of Minister, NKP 2067, Issue 11, D.N. 8507

¥ See supra note 26

% See Annapurna Rana v. Gorak Shumsher JBR, NKP 2055, D. N.. 6588.

7 See SURENDRA BHANDARI, COURT, CONSTITUTION AND GLOBAL PUBLIC POLICY 70 (Kathmandu, DDL, 1999),
at 2-3.
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The Chhaupadi case® is another unique example of judicially led intervention in
correcting not only the legal system but also the social practices. The Court ordered
the Government of Nepal (Government of Nepal (GoN)) to declare the Chhaupadi
practice as a harmful practice within a month and formulate needed laws to eliminate
the Chhaupadi practice. The GoN, Ministry of Women, Children and Social Welfare
(MoWCSW) after 2 years of the Supreme Court’s order issued a Directive order on the
Elimination of Chhaupadi in 2007. Some researchers observe that, “Although made
illegal by the Nepali law and as a violation of international laws and agreements,
Chhaupadi as a tradition is still alive in parts of Nepal mainly because it has been
promoted and preserved by the society for generations.*

The Supreme Court has also taken leadership role in protecting the rights of equality
between father and mother in passing down citizenship.*’

3. Trends of women’s access to justice in Nepal
a. Types of cases commonly reported

In 2015 the National Judicial Academy conducted a study under the leadership of
the Supreme Court*' identified the different types of cases most commonly brought
by women to justice actors in Nepal are namely: cases related to violence (domestic
violence, non-intimate physical and sexual violence, sexual harassment, threats, and
conflict-related violence), marriage (including polygamy, forced marriage, marriage
by deception), divorce, share of marital and parental property, harmful practices (in
particular accusation of witchcraft), human trafficking, alimony and caste-based
discrimination (including untouchability).

b. Help-seeking behaviors

Most of the women rights violations go unreported in Nepal, due to social stigma
attached to help-seeking behaviors and practical obstacles. Among women whose
rights had been violated, only 27.2 had lodged complaints*>. The National Human
Rights Commission, Nepal reported that only 227 cases of human trafficking were
registered at the Nepal Police in Fiscal Year 2016/2017, and 305 cases for Fiscal Year
2017/2018%. The National Demographic Health Survey also shows a similar trend
for cases of violence against women. While 22 per cent of women aged 15-49 have
experienced physical violence, 7 per cent have experienced sexual violence, and 26
3% See Dil Bahadur Bishwakarma v. the Prime Minister, NKP 2062, D. N. 7531.

" See Sabina Damai v. the Government of Nepal, KNP 2068, D.N. 8557

41 National Judicial Academy (2015), Study Report on Women’s Access to Justice, Unofficial translation, at page 22.
4 Ibid at p 29

# National Human Rights Commission, Nepal (2018), Trafficking in Persons in Nepal National Report, at page 9
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per cent of ever-married women have experienced emotional, physical or sexual
violence, 66 per cent of victims have never sought help nor told anyone, and only 22
per cent of victims have sought help to stop the violence*. As source of help to stop
the violence, the victim’s own family is the first source (59% of victims), followed
by the neighbour (37%), friends (29%), the police (10%), husband’s family (4.3%),
social work organisation (3.5%), religious leader (1%) and lawyer (1%)*.

c. Sources of legal support and influencing factors

According to group discussions and interviews, in urban areas, the police are generally
the first justice actor to be reached, regardless of the nature of the dispute.*® Outside
main urban centers, the first source of help sought for cases of high gravity and major
crimes, such as murder or physical attack, remains the police.”’ For other cases, there
are different trends depending on the composition of the local population. Women
living in rural areas among a mixed community will first go to the police. In localities
where one community/ethnic group is dominant, there are higher fear and risks of
social stigma, marginalization and threats, and women will then turn to community
leaders or local organisations. Women’s cooperatives, women groups and grassroots
organisations and NGOs present at the community level may also be the first help
women will seek, but this cannot be generalised as their presence is not homogenous
throughout Nepal. In localities where such support and organisations are available
and well-known, women will reach out to them before the community leaders.

Most commonly, the traditional leader will attempt to solve the issue him/herself,
outside any formal or institutionalised mediation system. Women’s groups will
first assess whether the claim is genuine, and then refer to the adequate authority.
As members of women’s cooperatives reported, they also try to directly solve the
issue at the community level for minor disputes, again outside any institutionalised
mechanisms.

Prior to Nepal’s shift to federalism, community mediation was also available at the
local level. Mediators were elected by the VDC, and received certification from the
Mediation Council. They were to provide their services in line with the Mediation
Act of 2011 that lays down the key principles and provisions for community-based
resolution of disputes. Women could request their services upon her wish, often

#  Ministry of Health of the Government of Nepal (201), Demographic and Health Survey of Nepal, at page 348, 351, 355 and
362

* See MAPPING ON ACCESS TO JUSTICE FOR WOMEN IN NEPAL, Bridging the gap between formal and informal
systems through women’s empowerment, UN Women, at p.6

¢ Tbid

¥ 'The police are the first resort for most people in cases of crime, domestic violence or debt, and traditional justice mecha-
nisms are however preferred for land issues, Asia Foundation (2017), A Survey of the Nepali People, at page 32.
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referred to by NGOs or women’s groups. These community mediations are to be
dissolved with the establishment of the Local Judicial Committees and the creation
of their own mediation centers. However, community mediators are still exercising
in many parts of the country, as many Local Judicial Committees are not functioning
or have not constituted their mediation centres yet*, community mediators are
still exercising in many parts of the country. For municipalities where the Judicial
Committee is functioning, there is a growing trend of women seeking help®.

4. Barriers on women’s access to justice in Nepal

There is a common perception among women that they cannot access justice without
facing challenges. According to the 2015 study of the National Judicial Academy, out
of 1,497 women respondents who had lodged a claim, 34.7 per cent said they had felt
difficulties in accessing justice because they are women. This study further identified
the main reasons for women not to lodge a complaint, namely: distance of providing
center, complex and lengthy procedures, doubt in decision, financial constraints, and
lack of knowledge on where to seek support, fear of additional violence, as well as fear
of stigma and marginalization by the family and community. The deeply entrenched
patriarchal and gender-discriminatory behaviours and stereotypes, together with the
marginalisation of women from public spheres and the unequal power dynamics,
constitute the root causes preventing women'’s access to justice. Even after speaking
out, the claims of women for social justice and reparations are rarely met. They are
re-victimised at every step of the legal process.™

e Barriers inherent to the claimant herself

The 2015 National Judicial Academy study highlighted the relation between
educational status of women and their access to justice, whereby more women with
poor educational status felt they faced obstacles in accessing justice. The lack of
awareness and knowledge on gender equality, women’s rights, legal provisions and
procedures, as well as on justice systems available to them prevent women from
knowing which action to take and which justice actors to turn to upon violation
of their rights. The deep-rooted patriarchal and stereotyped mindset leads to the
normalisation of violence, whereby women often do not recognise violence as a
crime. According to the Nepal Demographic and Health Survey, 28.5 per cent of
women consider wife-beating justified. Due to social stigma, and lack of trust
towards justice providers, women are also “unwilling” to seek legal support as ‘they

* Supra note 46 at p.7
+ Tbid
% WOREC (2010), Unveiling Justice: Rape Survivors Speak Out, at page 104.
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don’t want to be labeled as victims °'.
e Barriers linked to immediate environment of the victim

The family, whether it is the claimant’s natal or marital family, constitutes the
immediate environment of the victim, and plays a key role in supporting/barring
women access to justice throughout the process. The family may put pressure on
the woman to not register her case due to honour and fear of humiliation. In view
of the dependency of a woman upon her family, there is little chance for a woman
to reach out to a justice service provider if she is not supported, or worse, is she is
threatened, by her family. Additionally, examples were given whereby the family
does not respect the compromise found and/or reparations ordered. In many cases of
violence dealt with through compromise, the husband and/or the in-laws promised
to change their behaviours, but continued perpetuating the violence as soon as the
woman came back home. In cases involving the separation of property, the family
either did not give the property as ordered, such as a piece of land, or was deliberately
providing property that could not be used, such as a piece of land where nothing
could be grown.>

The living location of the claimant is an additional key factor that will determine
whether a claimant will ever try to and success in approaching a justice provider. In
rural areas, most of the cases end up being dealt within the community, even if the
woman reached out to the police. Once informed of the incident, the community leader
will try to convince the victim to settle the dispute through reaching an agreement.
A women’s rights advocate explained that in his municipality of Province 3, around
250 cases of violence and trafficking are registered at the police every year. Of these,
only 5 per cent reach the court, and 60 per cent are solved in the community>?.

e Barriers linked to the other party

Pressure and threats are a common practice by the defendant, their family, lawyer
or supportive community leader, in particular if the defendant has economic, social
or political power, to prevent women from reaching out to justice providers, from
registering her case, or processing the case with the necessary statements and hearings.
These take the form of defamation, threats to the claimant and/or her family, repeated
harassment and humiliation, promise of financial gains, pressure or bribery>*.

* Barriers linked to justice systems and actors

°! See supra note 46 at p.8

2 1bid

* The remaining 35 per cent are claimants who never proceeded their claim and/or did not appear in court
* Supra note 46 at p.9
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Due to traditional norms, stereotyped behaviours, personal bias, practical
constraints or other factors, women face challenges in obtaining full support from
the judicial authorities throughout the entire process.

a. Local Judicial Committees

While the recent creation of the Local Judicial Committees is seen as historic
opportunity to enhance women’s access to justice, in particular in rural areas as they
face challenges in fulfilling their judicial role in an independent manner aligned with
the inclusion and equality promises of the Constitution. Due to limited necessary
legal knowledge and experience on administrative, managerial and legal processes,
unclear operating guidelines, lack of adequate mediators, lack of adequate physical
infrastructure, interference, pressure or harassment from Mayors and the local
population, personal bias and stereotypical attitudes etc. the local judicial committees
are unable to perform their duties and responsibilities regarding adjudication and
mediations. The decisions by the Local Judicial Committees are to be appealed
to the District Court. In view of the obstacles faced by women to access courts,
it is unlikely that women, in particular from marginalised groups, will be able to
challenge the decision of the committee when unsatisfied™.

b. Police

While going to the police to seek support, a woman may be confronted with
intimidating and judging behaviors from the Police personnel. This is not only
limited to personal responsibility to register claims, but may start from the office
guard. In many instances, the police will ask inappropriate questions or delegitimise
the victim, compelling her not to register her complaint.’® The CEDAW Committee
raised concerns on the fact that officers, especially at the local level, prevent the
registration of sexual and gender-based violence, and do not comply with rulings
of higher courts and fail to execute such judgments®’. Cases have been reported
where the police itself mediated a case instead of investigating it and taking it to the
appropriate authority, such as the Attorney General Office. If the case is properly
registered, gender-blind and inadequate investigation and interrogation procedures
lead to poor collection of evidence, thereby preventing the strong prosecution by
the Attorney General. During the Universal Periodic Review of Nepal in 2015,
emphasise was put on the need to facilitate complaints from victims of gender-based

* Governance Facility (2018), “Rules of the Game” Institutional challenges for women’s participation in local democratic gov-
ernance, at pages 46.

% Supra note 46 at p.11

7 CEDAW Committee (2018), Concluding Observations on the Sixth Periodic Report of Nepal, advanced unedited version,
CEDAW/C/NPL/CO/6, at para 10 (d).
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violence and their access to justice, prosecute and punish the perpetrators.>®
c¢. Lawyer

The lawyer of the opponent party sometimes exercises pressure on the lawyer of the
woman, or on the woman herself, through threats or bribes. In addition, the lawyer
may ask for excessive fees that cannot be paid by the claimant, may disrespect his/her
code of ethics by sharing the confidential information received, or may disappoint
her claimant with his/her general insensitive behaviour and handling of the case®.

d. Courts

Financial constraints, long and lengthy procedures, distance to the court, use of
language not understood by the claimant, discriminatory decision-making, and doubt
in decision are among the factors that prevent women from lodging a complaint to
the court or from being provided fair remedy for the violation of their rights®.

5. Governmental and non-governmental efforts in enhancing women’s access
to justice in Nepal

The Government, Development Partners and Civil Society Organisations in Nepal
have established mechanisms and are currently working towards improving access
to justice, in particular for women, and excluded and vulnerable groups.

Efforts of the government of Nepal

Ministry of Law, Justice and Parliamentary Affairs (MOLIJP) is in the process of
drafting a new National Integrated Free Legal Aid Policy. The previous Policy, dated
1997, is aligned with the former judicial system and is therefore not applicable to the
local level and to Local Judicial Committees. The new policy aims at establishing a
dedicated inter-ministerial committee, strengthening the cooperation and coordination
between the different actors, including the Judicial Committees, establishing robust
monitoring systems and ensuring that legal aid is accessible to all. The National
Integrated Free Legal Aid Policy also aims at providing legal aid to groups that
are not eligible under the current policy, such as victims of conflict-related sexual
violence and victims of domestic violence. Capacity enhancement trainings have
been provided by the Ministry of Law, Justice and Parliamentary Affairs to Local
Judicial Committees on legal knowledge and skills, as well as on legal procedures.

% Universal Periodic Review (20160, Responses to Recommendations and Voluntary Pledges, available at: chrome-exten-
sion://mhjfbmdgcfjbbpaeojofohoefgiehjai/index.html.

¥ Supra note 46 at p.12

% National Judicial Academy (2015), Study Report on Women’s Access to Justice, Unofficial translation,
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In December 2017, the National Women Commission launched a 24-hour helpline
in the Kathmandu Valley, to allow victims of gender-based violence or social
discrimination to register their complaints.

Aspartofthe President Women Upliftment Programme, a pogramme related to gender-
based violence and discrimination was organised for local level representatives to
enhance knowledge and launch public awareness programme to reduce gender-based
violence and discrimination in villages.

Efforts by the judiciary to increase access to justice®

The judiciary has carried out some activities at the policy and implementation levels
to increase access to justice. The strategic plan of the judiciary has prioritized judicial
good governance and the facilitation of access among court users. To achieve this
goal, there are five strategic objectives:

» To review fees for judicial services and make them budget-friendly for the
poorest citizens;

To normalize judicial work procedures;
To make effective the free legal aid system in courts;

To improve the system to resolve disputes through adjudication; and

YV V VYV V

To ensure physical services provided by courts address the needs of court
users.

The Access the Justice Commission has been established under the auspices of
the Supreme Court to run the access to justice programme. Activities launched to
increase access to justice in courts include the setting up of information and help
desk in courts, completing general legal procedures within one hour, providing free
legal aid, preparing applications by the court, and managing the toll-free number to
provide information about ways to seek justice. Other activities and services include
procedures to file complaints against services provided by the court, provision
of a counseling service for those visiting the court for the first time, processes to
manage appointments with members of the justice system, provision of interpreters,
establishment of an SMS service, management of a website to view updates about
the proceedings of cases, monitoring of proceedings of the court, and provision of
voluntary legal services.®” The Access to Justice Commission developed information
booklets on court and justice procedures, on rights of marginalised groups, and on

¢! National Judicial Academy (2015), Study Report on Women’s Access to Justice, Unofficial translation at p 23
% Tbid
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rights of women in civil and criminal cases.
Efforts of UN Agencies

From April 2013 to December 2017, UNDP and UN Women jointly implemented
the programme Strengthening the Rule of Law and Human Rights Protection
System in Nepal, focusing on the coordination in justice actors’ service-delivery at
national and sub-national level, strengthening the capacity of justice institutions to
uphold and promote human rights, and providing legal aid through Socio-Legal Aid
Centres and Information Desks®. In collabaratin with Ministry of Law Justics and
Parliamant Affirs the UNDP has supported on access to justice through Access to
Justice Programme.

Efforts of Civil Society Organizations

Numerous non-governmental organisations are working on improving women’s
access to justice. NGOs have been working on enhancing the capacity of justice
actors, including judges, community mediators, lawyers, and members of the Local
Judicial Committees, to eliminate gender discriminatory attitudes and stereotyped
behaviours towards women. As an important component of enhancing access to
justice for women, NGOs have been providing legal aid to victims which simplify
the entire legal process for victims. This legal aid extends from initial advice to
accompanying women until the final decision. Depending on the nature and gravity
of the case, legal aid may be provided together with a shelter, financial and psycho-
social support.®

6. Conclusion

However some positive amendments have been made to municipal laws, to the
Constitution, and to procedural laws to ensure the fulfillment of women’s rights,
there still needs to be improved to impart justice to women and socially marginalized
and excluded groups. The Government and non-governmental organizations are
working on women's access to justice in Nepal. Their efforts are noteworthy but due
to the proper coordination among the service providers the needy people have no
access in these sectors.

The economic status of most of the women seeking justice is poor. Most of the
women who are involved in court cases are married and serve as housewives. Factors
like transportation expenditures and fees charged by the court, service providers and
law practitioners have affected women's access to justice. Despite government and

 Supra note 46 at p 16
o Tbid
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non-governmental organizations launching various programmes related to free legal
aid, many women are found to be unaware of such a service, limiting their access to
this critical assistance.

Work procedures adopted in order to proceed legal cases have been found to be
complicated and cumbersome, according to the information and data collected. In
addition there are problems concerning legal language. Although some necessary
procedures - such as the continuous hearing of legal cases, the holding of closed
hearings in cases concerning women, the maintainance of case confidentiality and
the use of court user-friendly language - have been adopted, service seekers still face
challenges in these areas. Cases have been pending in the Courts. There are some
procedural rules that act as hindrances to deliver justice, particularly in cases where
defendants refuse to cooperate in cases of involving women. Furthermore, cases
involving women have not been settled in a timely manner as expected.

Most of the court user women are illiterate or only barely literate. Both educated
and uneducated women face hindrances in accessing justice. Women involved in a
case had little awareness of basic information about legal provisions, such as access
to free legal aid for those unable to afford legal costs, refunding of fees following
the winning of a case, the ability to defer payment of court fees if one cannot afford
it, etc. Physical facilities in courts are not always women-friendly and capacity
building activities like training or orientation on gender sensitivity to employees
of service-providing institutions deems necessary. Most of the women court users
have long distances to reach courts or legal service providers had affected access
to justice. Women are hesitant to lodge complaints due to the fear of experiencing
more suffering at the hands of family, fear of undermining family prestige and fear
of disclosure of confidentiality. Likewise, society's perception of women seeking
justice also plays a key role in this regard. Women feel more hesitant to file cases
against family members.
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