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ATl SHFT [FHFT T9T HRAHT ST T ATAH 55 T 9 97T G861 T5ARF & |
SHIEw®l GET, AT, FTHF GHIT, THET T [MRIHITE T R TEa1E TaT
HETTT G GHEFN G | TN FlEdaqH qeepeed TRAT TTRIATS F319TeF TTRE
ATAT TGFT G | TIIT GRFIRA 20°% 3 TG FITAT &THT TR ITTICATS HTTAT
[T & | @, WRATHT FETT TGl AT S F3TE AGTRE AT TG
THIE® FYHT (97 T TUETHT TFHT S | FHIGEH GIaTE 7 FRAHT, 7 TITAT 7T &
TRF & | HIRTAT FTATT ATl TTET, FTHF THIT, TaT-GIAET, =TTHT T84, TET,
TRE=TAYA, SFHT @IAT Glord FST TEIT FHET [FRTHEITE FIIATY GIHTST TEATE TET
T G GIT GhF G | FIRAHT FTH T 16, FTAT T BIPUF FTHRIRHE AT
HTTT GBI AEATHH FT AT TIT FIAHH FATTH &, TalE FIA9TE TR
T TFl Hefep ST+ FTHEIRF] FepHT A+ & | HITTHT FIAT A9Tedlbl GO T HANad
ST @TNT AT TEbT GYFT (F8, &9 T TAH19) §%cd ATHAT A1, FTT T
FTIFHAT THEFT ST | AT ATTTHLIFIR TIT ATTATHT S STFeesT & T+
ST AT TEHT TXFREET AGTAIBT FTCAIT TTIIF [TTes GaraT ga |

q. Uerias T

FRTAT AUTAEE TSR AT AT ATAHT AAAMF ®IH I T ¥ a0 [ g |
HI=TeE FTHT AT AUTeE% Al Gideh JaTAT FAT TR {97 | Jehlelld TRAATS
JYMTALT TATTH! 3T AATT TATTT (T FUSAT HFIAT) b1 MHATRIAHT AUT T F9TA
I T 959%-959% TG (TSAT-9TA aR) 94T | AT FgUre, FETel Ieasar [qrel
LT TTH EThT AT YaT TAT TUHT g | TGN T, I I 459 ¥-9% AT TUH
AgH AT T FATGURT AUTAT BISTATE Tl T4 foire F aamwea f47 | | 9598 A
T2 fUSAT FEIHRATR TgHT Tgawal THTGUHT TATeAl BISTh AfTFeears Thgd T
STEHT 3,000 P TEATHT TS TS [GRHR FATT F TTHATT FAATH JEATT ATH
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“ITral foiTe & STFHaTATeh ®9HT el 3 I

1 Tl freEars Nl IRAHT A A9 9IH favaag (@ 9%9%¥-9%95) T A0
freasg (T 993%-9%¥Y) T 9 ATHRAT THATS AT TSMTH 9T | I 9 ¥ AT ARA
WA O AT, YR ¥ f9dd Xerar 9 ¥ Aywrar o afer aor | 5
aferer Tr@T g & FafeaUd TRAAT T ¥ Fqftaus fofed JATar @ AU 12

FAIAE AT qEer afer wfe ¥ afg ATeeE IRA T ATHATEET SUEE TR
(TCHTAIT aHT), T, TTATET (A 989 AT A gaATe) IR B, TeaTed, Hrgadr@rr,
HGR, ST, SR T SRRePT ETHT FTH THT Aidwg, | AT IEEHT TR BT TATATHT
I F9TE  fI T9THT AU T T IHEE ACIHT ANRE TTH B | TRAPT e
qfe e ATl ST Iiged SR T a9 a1 el Atedard oTerel TATTEHT JHRTET TTedT,
ST I T, SHIEw ATt / TS ARl STt S |

B | TRAHT AT TATAl BIq B A ATHT I F¥eh T G | TITAl THETTET FT
el 30 AM@ERE 30 ATE T AYTAl TATATHHT ATAR 40 @ FTell ARAHT HARA S |
TATATH FTEATAT Feciehl FTHAR (FASTa aaht) H1 aTgedaredl R0 AT, HTHH! Tehid
T AT FebIH AHUH TATIS, | GHIHT 2T AITAHABT ARATT T FATAN AqTeATh] TEd
AT ATHT qT3T Hiehad |

AT T AR TEI=IRT BT T&N AT S RN B | T B AT G T ZATHRG Fdl 90T
FOTIT HaA I Flebad | “AUTd T AR dcF~T 4T (gqefiar awaea e auat o
It AT SAET, W, TTERT ¥ g HET AT AT AT A A (Fehd, Jed ¥
TEATNTHE B | I TFamdesel § I, ATHINE, ATehideh, g ¥ ATfqeeaar
AT GEhrd grafatad g8 AU g | AT Udertas arEead qu qremHes w9
T 9% AT qE 39T A ATTATRE ha~lih TF= TAMIT qTHT &7 | AT 35 3974
FTAT GeoAl ATHT BT THI=ThT AAATT TeT BT | el AT (qATehT ATHTT o TaTehT
Hifaewd! Hatg mad-sadars e Aecaqe ST TOrs (AT g T AT
T ARATHT AT Ik dar T=Amwe g °

L oeir e, gfafafa @, sa=ariftes aFaeg afafaer arfie gfaasd 2068 | dqgdi-5, I oY
2 e g9, gfatafa g, swriftes aveaer afafaer aiftis gfqasT 068 | 397 59
? https://mofa.gov.np/nepal-india-relations/Retrived on 28 Feb.2020
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R fawg wawr

AT~ AR G Ffadt AT 9U i JuTere Afgereem et HF T T TR Tl
FTH T ARATISR e I T BT TATTRT TSaT | U AP 3197 TR FATHT
LT BTAT 990 T GAT TH G | SATHTT #H FATRITHT QO TIHT TATA! TTHT G
X AT T FEHET AT AL S | AUA  ATHIT T T FEIhATE TRAH] IS
MR T |

AfeTarq AT HIRTHT T AR JATAT B 9 AR AT Ufqariaes, ki,
AT, aTfe T o 397 AT 39 TATS q_U0 | HUSRT 9TMfwd JAT FAT Fiear TAT TR
T | T TS GooT [T ¥ UHHh! STHT STad-3Tad qaT T T EETH, ATArqaT
AT F THRPT T foeT i b qUbTl TesT o | AT g9 F9THT BEAR Ueh-3ThT
IUTRT FANTIReReh] AT, FEAT, FIH, YA, AFATT, FACTH TTF/Ted ALAT qTHI
ffaeT |

T qRUO I e qAT T AITATIAR T FTHT ANl TqT ST THABT I9THT
ATAT-ATad, ATIR, AT, JAETE, THrd @ea [l T9 IS+ qradr_ & | dcrard
MU ST FHIAAT f F 000 IS 9% T (ZF. 4340 TATE 3) F a7 FTSHTSHAT AT
FEeqaTqT EEATER. TUHT {937 | 90 THT TEHT Ih ATl ThT & T 9 AEd-o1ad, 4T,
FATT ¥ FREIAT R qEEfead g9 | ST § /T ARA T ATkl f@HeT SEaree
T qo ARFRA ATRAT AT &THT TEeT ATl AYHRFT <Al (ANIH)ATS ATHAT
HeAhehl AEITeH T Afder faepr, ¥ =l faepraava=r ftarad waesar anT fa=ers
M FAER o FHelel Tag | THT © | ‘FUTA PR T AR B ATHRAT T &TTH
TEHT APl HABH! <Al (ANTRE)ATS (Harg, Frafde dWT, =armar- arfread T 9T o,
TAMRE T 9% XA TP [AITHIIhREEH (AU qRedfeer qRer Gar fqerfadr
feere #ae TesA 1t

a7 e Tar T Afeaetts @, qRTEeied, qRATS, e TIs, T Tl HIehrHT
TATAHT AT AT LB FAJcaed FeT T T AT TTHT HrH TUH S | g
TS A Y0 BT e qAT HAT A T o JATehT A= v, TERIATHN TR
TH =R /¥R AT ‘Tolg Afhewd! THE (TUSI) FF 09§ AT TS T 9T | FHEHT
HRAH AN AITAT ITSIG ), ATGTIAR TEIANT AT AR Td THE ATITh AT
MR oY, IO, SARTAIHITHT AaT78Ye, R q, AN ARERATE, ek 4559, qad 03
THI R0 I T | T 44R ¥ qU3, TITS T IRAFHIRET GTe FUHT Qi ¥ FATHT Afeera
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JYTATT T I(EE AAT WS I8 9T | ARIHT THhAE Iee AToqT AdT Sdiae
FITTARIB] TTAHT TITART AN ARG o IASEd STI=T JHIE T JTATIHGT Hews Ul
ATAT T AT IUAT FE FAU | ol Iiea-SehidTeh! Jeae T gfqaed qam T Febehr
B | AR AT AT FHIRTT g TATAHH ITh FIAAGT g FTHT ARHR THEEE qFeTheh]
EEul

ARAHT FTIA TITEATHT FATNT TATA AR ATGATFT el AMe], (IH T FTIHA TR
B | SHIEEd el & FEL HTH THN B T G GRPRT TIRAT el TS, AL,
AT T FTAHH TH TEad | TN ASHIIHT T, el FAR T Febebl ATTATHT
FTHRIRHT ATTFIR T FHTAT SFAAT FERA AT T STval TET AN/ A=ARIZT TRITHIRT
TRAT T IRA|T ASHIHAT ST ATl [q0aeis THhT S | ARTAT HTaRd
TSR] ST oAy TehTe AT ¥ = FEATH A a qfqaed Hersd afhes |

AT LHRS A41TF ISIRPT AT FEAWTA &IHT AT [Tl saie et T 990
TR AT qRT T IS THIHT G 1° ARAATE IASRIRIHT AT GeAT T &7 A
TH TSR ASRERT AT AT FEUHT Heeheb] T=THT THTA T F T AN
ISREHT AT v T &1 9 TRA|T ATad- A9, T9T, a9 T & AHEE S |
TIPS ARTAT ATATA-SATad T, TAT-SHFATT T T U0 FI 9T q91 HHT Ffvererrs
HATIR AT TH B, | AThehl AT HeAdh ATATG, TThEAT, 2TeAhT, Aeg T AR
o b Heleh =TS 9 TP Ja19Teh ISIRERT ATNT WIAT YTl HeHHT ITEeh]
35 |

ARAHT JaTdl ATl (ARAHAT HTARA FA9Tedl) T AR TATAT (ATl HART a7 aTedr
AT AR A Ffee FET Bk BT B G | R A 39 Fgrge (A9T g9 T T9erg
HAWMIR AAAT T, | TRAHT [aTqw Tod TAT S(Iebl fafaedr T FHepr Tl dTER
TATEAT HTHFA UHT HFER T FHET I B¥h B | T&AT AGEATHT ged A d fadr
TRAAT FTARA AITEAIHT AT, HAEY, THLT T FHTATAHT FUTAAE T Ii A0
B | AT AT FET HIARA TATHT TIATETRT FRTRAI, Adreb, qrear R, == &q#1
HAfewer degae gfqaeT ¥ GTarel, TREThRT ATIPIEed! AATSH! ATARHAT TaR TRTH
3 |

> JUTel ATPREGRT TRk SRR AT el T Tk Heleb http://www.dofe.gov.np/recognized.aspx.
REtrived on March 3, 2020
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3. HIAAT AR FIRTH AR

AT FLFRPT ‘AT AT AMT-30%5", GRTTH AWK TA- R0%% (FET AT UA
T T U 209y, Gfgd) T AefiTe AR MaATEel- 0% % (Ar=r g 0% /Y /9
Tled)’ FAAT T ARATT IS THT S | GRBRA AR ST TATAT FTHERT (TS
FIRTE ISRBT YA Hd i [T arge | Tefires IommR fq v qi=r /9= auwr
FUgA g AMUR § | JAUN AT ATAG TIR g SATHFH afeedl Feega 9 U
ST | A9 Ffqeng & urE/ /9 auEl ARIEdiRd T e ahdTaTar. e
Mg, | a7 ARIaT W TSRAT ATUehT GRAdTeATS FaTe T ATT9T TTAT AT AT
af qaR T Alehg 11

FRMTF AR TR ATAR 95 a9 YHIehl BT ATeeh TUTell ATTE Sa1Teh TR
faamrare s Trepfa fouz e it fager ST SafiTes SRR &7 | I U JafiTeh
TSR R T ey foameae (@erd fagely faameae) #1 qanT TR0 Jare aaiites
TR AR T | T[T TSR FR ASRETAT GT a7 (oTepl Giarfy T sraear a«gr
TATAATAATAT (A5fTF AR A=) T FHIRATT g, | SAThITT ETHT FTAhT ATHT
TSRETAT RATATE TSR] T, FIeT T TAdiederl T¥hiaraT T TRqaa T97 M
T AR faamrere 5w Sed foaqae |7 93T ASHRAT AIT6es Y0 dqrg 9wl
& RN B WS AT Gf AT ARATHT A BHEREATS G TRTHT S | ST
T TRl feAuet TUeT g, =g w1 33T ASRIHT TRl AT Al TRTHT 3 |

ARTHT P ATl H(Hpd! [quaes U g9e (fteg Far ¥ gfafqdr &«m
TG AR AH(qeEdl TAHT G TET G | Hied Flel aad T Tagad ARTH
FERT AUTATRT (9T IgH T qM g USTUSTe! ®UHT AT ¥ F@aar of fawaer geren
qTHT S | AITA-AR ATHTHT (TR =reare el aell YRAATE i AITeATHIT g
FUTe, ARI, ST T ARAAE T AE F=T AIGH q1E (R I, 4 T T T3 9% A%
TS Hod T MR I AIAHT TATSA AT STl (a9 q9g ¥ AAIGHT I T
B | BT, gfaata aaremaa Rt aaeae=d [aug ‘Seaeitgd avaed qrafa’ T iHed
(ATANE TIT AeA)HT fauT ‘R TAT AT T =7 TAT ITHHT feaq Aiafd’ swaid
T, | HAATAIRTT ®OHT 31T ISR [0 o1, W qoT ATHTe JRET TeArer
¥ TAQeTHITAT ‘IR HeATAA Bl GTATI BRI HT (a9 & |

6 Jafarer T Hifq, R0%5 | HH FAT ATATAIT FAET HATE, fgEvar, FEETE], T %
7 Fafared AR T, R0%¥ AT 3R AT FAAHTEA, 0%, FEA fhdrar sawar afafd | gwr 9

9%, R, RR, Y, g, Re
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FefiTe ISNTREFT [T Aeaa= T iEE, AT 9T HoATAd T AhRIaeE Grerh
I (FAR, ITs, ATSEl IE, Had, AHA T FeIMed), HATGAT, AT HIAT, ST,
ATSCATUE, STATST, e, ABIMAEATE, T, AHKEH T AR (A= Helhes
ST TRHT B | Srlesd dl ST HIHARG! AaedT, ATl fegar, Waear, atas
I, STH TERIAT/ THHREN, ATATHHT AT, T F9MhT FIAH ST (qTTHT AL,
AT, FEATTd TIETE TLHT B | A%, HRAHT FTAR FTHRTRHT (TTTAT FATT FHT,
BAR, [0 T FaATad HTTTE TR TEaw | FTHRDT [ATAHT {T FAT FEAHT TATST
SH, AR AT ATHINSTE GRET HATAT S I ARTHT BRI TITeATehT [aoaelrs Afeeres
TrgISe ATTH G |

AT TIGATSAT ST TN SIS (AT T JaATAH! TSUSTATg el e I+ 209%
HT EITEE T I AT (T JaTaars S S | A9 ATk Held dTeY TEehT ATRAT
FTHERHT AT T feqehl AT HEbrd T FEdRT T Al B | A9FR [%-39, R09% #T
FTSHATSIHT ATAINAT 95 AT AT RTEY TFAATA ST 7T 3% d§ HISHTST BITOTITHT 39
o FITHT HH YA IoiE G |

3.9. TATHAT HRRA FHIR-FHIRAE (a9

AT FXFTHT AT, HIAT T FTAFHH Gl TaT ST ASHRAT ST HIHIRE T
fade WURT G | AIHR 2T TSR ATHHT TEE T THHH! ARAAT S AR
fadg g TXRT &1 | Tl FTHER TSIUH FHEATER! TN A Tl S9Th Tk 3 |
TRAHT TR ATH FATEAT SATHF T3 ITRT ALHTIHT AT T FIAAHT [AHGHT B | ARTHT
ATl FTHAR TG-THR, FTARIA FhAT, a1 A= oAl ITHM, I 28T 3@, Aqed T
FEAWTETY TP qFTT AT T TATAAT SHIEEET AT Bl HMfe], A T FAHAA FaATd

T gaT JaTdT ={Ae SERT AHT & |

S TR AR 3T AR AW &84 FTHERS Q0 A1g ®9aTel TGl S{raw 94T 2
TERTF TSR FATIHRT FTIAT QY FAIG Y T TIIT JHRTSATS | TITF TSRS
TR A 3 ATEEH AT Y FT BAT T 3 AT AT G TUAT Y T EAAT AR
e Iw@ 8 | fqwrs ffas SH 998 ¥ I9WR #RR Aadear aqde |
AT FHIRPT TAAE PRI HI AUHT 97 FTHT TTAT TEHT Q0 @ T T 9%
AT EYTTF AT TG | T2RTH AR ST FANAT TSR HIATE FIHIR
T favert 9faneTg ATIE-faug 9T © |qrg A GEANT I qrEad | 50 SR
fTY ISRIRAT S FTHIRA AT &GHT @R A1 ¥ ATTHEHR dff s fq e |
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... o]
TR, WIRA ST FTHIRFT FHAT AT HITIHT e o0 GTeAT T 919 e ¥ FHER FeeT,
forrY, 3T, arae-fads, g €aT FTHER a1 fauers aivEarerg TednT T ® 40 ¥
FATIET 1T TIT FEFHT A ST | B, ARG ST BTHIRA Eoglel 91T AT
TS Srae AT ¥ ATy FIOHT YW a9 =e ufq faw w87 1 v
TEdTE AW TR [0R TIRTH TASRAT A T qH STl A TR S FHIRETS

faag g 8

ARA|T AR TH AT FTHERATE AITAPT TR ASIREDT AT ¥ FAAA TAHE]

TFRATE fag FaT, FiadT, gfAaqH! FRHHHAT a7 Ire® [qHEHAT Tl B | THRA
IITF ASRIRATE Febebl FTHIRATS I SATIITAT 0 @ ®YITGF Fgferad T,

arferd, afdes qar yifafae Feradr ST FrIHHE AU i RAATE Febehl TUTadl HTHER
TFATe AToad TUH G |

AT AT Fehel T T ‘FafiTeh AR FoAITHT TRAAT AR AITeAT ATHb AT

T YL 3¢ 9T STUHT UEEH | aETTAAT HAF ATMEX (TGP J9T) BT ASTTHT TR
7 FINTE ASEMAATE TFebebl HUTAl JAT TRATATATA ATl TSR g arge JTaem

B | TEAAIT GAT A ATeA ATAGADATA TEETHl, AT FARA AAhad! HHET (ARAATEH
A HAFEEH] HUIA FIHERET AT ATA), FARA FFIAHR] AT F TR=ITT (VAT
TATER), T IIA ATEUIE ATSSHT BIT T AT Ao T faaefl 7eT drq=nies qrerdane
e FETTeRT FIeETa 9T T 1 HERETHT ARAHT HERA ATH AT TR
TR A1 FRRAA g (S FEERATs o G ivuer afq g7 ¥ deRararars fa=
TTSUHT i SF), TS b @IAT @led Hisd, AT=E TS ThH TETITHT U

T FATTAAR ATHETHT AN RIS U TeARIT g Tehehl I |

3R TNE PN, AATT TRTA

TR TIRTF TSR Jag+ areel AfIF T 09 /0 FI ATMF FRIFHTHT AR AT
TATCAT ATHBRT AT TH AR QU TG BIAT T SR 2T | TRAPT IRAET a5
(TTTTE) HALATIART AT &% T Aichvd, ALHAT T | ARTHT HIH ITH SATHRT T HELd
TET ¥ ARAES doi@dg | aifeled Al 3fad sraearaT #98 T 9 qrerwaHn

8 fq¥reHT AR IS hitps://ekantipur.com/news/2019/12/18/157663419993276510.html. Retrived on 3
March 2020

O qUTA IS e, AT AR FrAfAfd (FATET Aled), 088, q& TR 9, 5, 1%, 39 T
©.R
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frdTostE®e el avre ded= At aarg" 110 G el Tl qreardd (FISHTEN,
HATHIR) AT TRAHT FTH T A9 AUl FTHIRET A Tk Jdeb ITAT AR ATAEH
fTTIsTE®edr el TS T4 T ART TR AT T AYTTh] qchTedl TS hl U ATIhTereT
FATTHT B | TCHTAT SH TAT AR T AT ATSH AT IHARTER [ogdl ARATT
TR fqwaar g qf wTH At AEersd WHdl Al FEHH F T T G o
ATIRTRIeRT TS T2 1M gt ai aTeel ATHT H1aRd ATl ST Hehehl [aTaAT HTaT
T %A AT TS T PR TATTHT G |

3.3, TIRUATS! IRERMAT TIRHT TaTAT

fqeaa 9o HAHAT Aftgy qae=g afafd wuer TRATEEE 9Tl T9 (UHIAuAT)’ o

qf SET H@THT ARAAT Tl JATH AATAATS THEHT ST | IHBT B q qieT,
fem T FTIRHA AR A, TAT T TG TEHT TITATRT [TTATS JEATe TR
ST | TTARTATRT GRATITHT ATk A&l HehHT hra¥d qdT TAATE TRHT FaTedl
T | THARUATS (G o AT le&dls Uhsld RIS, T T aAleY IAleewdh!

fedes JagT T ¥ STl fEqAl IHEedrs MR 9 IRt T I¢9d [AUhl 3 |
TAHRUAT TRATATET FATelleedl Tk Jed ¥ T X AT 2T & |

TRATATET ATl FeATe SATeAT HeAeh! (a3l AW a7 §8 a9 9=l F&l ST ARhRare
gfeg fagarfead Furell faanmar aera e, fagerferd fraor dwamn seaaa aiwes
ATl AR T 3RA0 TFATell FedRT S (A1) A=NIde] HAde®n dlabdl a7
EEHT &7, AR T FFard T FEEE T A9l ARG ATHes, | a9
TG SlecAt@a ATl Herehl faaef AT q=ATel % i<k ATaewT T a1 fsTehr
aTd, ATHT, TS A7 a5y AT ANE qfg AhR! G HAHH! deh AT TAHH
AT fauesr At JTass 112

¥, ‘g T WIATH LHATA

fee FIRTF TSR AT A T TR ST qfeelt afear gy’ a7 e’ S 9o ==
TfwlT | qTele® g5 97 a9 Afd F FATgT S AH AT | F3TH AR TR ST ITereht
for & 0% |1 ATUHT F=TTF ST TASHG &7 | TG S GRFRTHT AT TeaATd JTeeTehl

10 J5foTep TSI Jee AT, AT A, 0] /R FT ATNT Tiehd ATk FIAHH 9T a9ie, F.9. 3 ()
U Fepifer F3fTer ISR Jaee aTSeT U T TRIfaeTaeT 0 98, 0% HT qUHT FHRIHHHT
TR | AHIR T U8 Sooi@ ARG AR TFIS Teh Ta ATTepre] AGUHT &l |

12 Feqrardia Tarell FereRt faur 3003 (099 F1 Felad gfed), qfeges-, i, I 9
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* Assessment of problem and challenges faced by Labor migrants of Nepal, 2017. Chapter 5. Report
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S wfe drr 9f e | SRS j0e: W Q9 T AIRTE AR AART GERE
AT TN SIUTHT ISR AT AR SHewdls SH Flehia Sl T° q9r SrEr
T FHATUHRT BTl JaT IUAsd TRIST W9 U BTAGF T ST hATa U]
afgue 18

ARA® ST F&T, AR [qeredT, fauworer gafd, sTyara=Hr S SR 90T
TATCiE® STl HRATHEPT ATTATATRT (AUl SATHT THT FATHBRT g T T Ted
TEHT SRR AT HegdT AR ST FTHAERT ATTGIRT T, 139

TTHRA HIid qIT HAHH AN T delTeh ASR U g AT I ARAHT 1H

74 iy e
38 TYATET FTHERE®EH! ATTFRE! ATLT | ATHATH FTHER AT AT T AT TG [q0aH]
FAEeAT Giqea | AMET AT ATIHR ATAN, 095, T 7. 93¥ 7 999

¥ qOT W ATTATAT UiTaad, 030, U 7. 99 | HH, ISR 4T ATHISE GIET HeArad

WW&@WW,W



... o]
TS, | ARAAT ISRIRIBT AT ATH] ATd Fhed T HAHA aAgT AT b
T 9T I TR G | I ehraar aear af 9, #THER drard-sEd 9t
T FE TATEETT Erg | TRA ST BTHERE! AT g FATET STHT 3 W FeAToehrT
TETIATATS AT &l Ges &7 | ared AaHT W FIHIH! AT HeATohrRT BT
ST 9 ¥ FTIHT T qleal d T80T AR TF FMET T AFATs qHeATe, | U
GO, STT-TTI T AR AT qAT T ATSA ARABT AN G BT F=ATAT T
A1 T & T IaEwd THT FRHHAT TTafasd FednT Tars d4s, | ARAHT HTH T
STRANIE =i do-gearare fo= afq dfeeg, | 4

TERTAT 2T TSR JagT dATSgRT 06 A7 qd qfed quras Hered! Farsieheadl
Tod o faseed GufiTe ISR qUR G FTIae F1 Giqaade R Tomer
TATATRT STH FATIAHT HTHAT TILHT SFATTH & | THTAHT AT TAT FIAAA AR FIHET
AT ATTS T3 Y A, TRERTING § TR ¥ AT S Tesl AT &,
TXFRA TR AP (qaR0T AT Y A7 qaers, AR AHAR! Tl Tear HIgH!
ISRIAT AATT & 9T TR ATATIAHT AN TAT  SATATRY TRISH T ATT
FRUEE T | TGP THTITT g9 AT ATl TITAEE (HIwdR THLTHAT T4 TTHT B 14

Y qHMEE
9. I O9e, gfatafy @, seaRiftes areeg afafaer amfie gfqass 209
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TAFHT TR AR T GHTEHT (ARG A7 A7 GERATHT ATerH gHare e JTelel
qf SIIH FEH HATed Tag |

ATHATHT ST ATABR

HTHT AP BISY AT IYTHT ASTIRIAT TUehT AT G ATTATHEE HIAE ARl [qeaeardr
HUIT T A=ARIET AT ATIFR A AT AATAB] F(qeT TAT FIAT ATARET ATFRES
JTHART T TS BhEs; | A AThes b ATTATN HATHbers qi Siravel Aferepr; aran
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qAT A A, FHAAT A1 AUgAATCHS Aa8R a1 FSAIeE Hich; a1 a1 Frere /ieh,
FTIHT FCHT ATcheb! 21 qad TS ATThR; Afqeaf, AT 47 enfHe TaeIdT, hTd
AT, ==l RRYARIETE FRET0T; HIATEE TUT RN WL AT FFAT It
HIARUS R YT, fRretT, Taree qor ATEEH1 [dHaRled 98, THIHR T ITIh SITTHT STdrerd
T, 9AT T TG @1 J9T G B0 T 3 AT HETId GRETAATH ATTPREE,
HITE a=ia@asT SATEAdTe GReT0; ST g qrg+; dTeh qaT diies SqwIdT; AThIIR
ATTIRT ATMHT HATATHT E=g, TAATSHN ATHR; AR AT TLhl GATHAD] JTANT T
W TR AfTPR ST AfTPREE Ews |

A AfTPR FrredT [afae FIAT Ud ARited =H TS (TS, T, AT ) HeTH(=, Tareeh
Gfaar q9T FFfead FAA, GOh IS (b ATl Sl AR
T TRHT Fiqae ¥ (GhINE, Tdad hrarae a9 Jeia (AGuy), el Jag
AT AT Sh Xl ARINGY ¥ &A1 Hiqagal Ua Sulasd AT9arsil SiHedbaedl
ATIBIRBT AT Foold T B |

AT YERATT J3RTE AR HaQrEsT &

q EH g TR ATEH AHEEHE Q0 YIANd WAl derals asRTE AR
TS Te&e AT T Tl Iewg, | TH AHeeHe HIATTA Heal BT T ATH T ATHI
TRARET @ a7 T Hel aod T Gebebl BRI ATHRAT ATk ART THAATS THe
U AT THT G | AR ST GCATH ATHATAT HTHbes [aiq TehRebT THAT T SATIATHT
T e |

ufigeeil €€ T ASTH AN TIeT AThYeh AGHIDT TTAT ST Ghbl G | TH SAhT
I FFATAH] ARG Tl THC G ATl ATTATEIEETs Shal T aalQR 9a7 19 T
9TYOT TE I T, TSN STHb! JMGHAT FepfeAtar T AT AMRIAR a7 TATGT@TITEH R
FAEE TH TH TSy | ATAAEEAE g AT SATEdEe HHFATs W& T T
SATEATFATATE HIAA THITTH TSI T FHEAT GRFRT FATT TATGERET g qebebl ST |
HAEEYT TEAT SATSATHT TEAT A=Al AT & ¥ A28k ASTIRERT ST FETeAl ATNaT
T OIS HYhA FHETH ATE ANRl G | AT A ATIPR AR Teh AT 2
AR USTvd T /AT 43T ISHIR TSIl W] TURTEEHET 9%, 9% fqeTd ATardl sifeper
AT a7 AT FGAfGeATaT (T He B 7 B YehIRepl THAT S IRl ST 3 |

12 ifteg ATHE ATTPR AN, ATTATHT HTAFEES ATTHRP] ATET FTFAl AT TlcTaad, J09%

F9 | https://www.nhrcnepal.org/nhrc_new/doc/newsletter/Research_Report_MigrantWorker_Sit-
uation_compress_2073-03-31.pdf w1 Sva=a 3 |
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REERECICE Te

ST ATHATT ST Hebg®el ATHAT T TLHT THT THLT TRl JoAd AT Fraarar

TR & | 9T T JATHT S qede AUHT g7, AT d AAAT AR AT JwaT FHH
THFHET TR TRTe7g, AT e HAHHT g ATq Aled THET THE TTAT gl

g |

AR FEAT T ATHT

ISRTRETATA M THeH qEHTAE IFH (Beg) I A& TRl HRT AT IHH FATHTAT
qTSAHT FATNT ATABNRT HTH THIT AALITHAT SHIee T @, |

FHHP! TR Flb

e HAFHT TN, TATAHT TSI FATTHT AT SHEATERITAT T FERIATITH Foeld
RURT F=T b HTHAT ATeT AR THE FHT &l |

ARG e

wiaFeears dfedr 9T 93T F¥d ASTRETATSRHT TSTS a7 Sr=dl ISRIRETAT aiadd
T AT 90 91878, | A FReh ASTIRETATRET | TH9al dfedl HAT =T HH T
TAT FXF (YT HoT HH T FH qad) g T8S, |

ATHRETSH FTHS! R Afag

ATIATHT ATHHES T ATATh B THT (ATHY ASH) BIH TR ATGF T T=T ATqATh
FHTS g7 HH T ®AGSA | TT AANGATTATS el FAAAREd IAEedls HAl T
Fad Afdiech THA FH a7 FFATT AR AR e T T afq o Fared
ATAieeh qHT FTH T T TPl T R TS |

T LT a1 G0 @9 T qarq

TeIeT HeAhed! STl ARG AT a7 T @ISl HFET THT &g aT
GIATATIAR] THH AR (& Tagd | T Haade 7 d @1 F7 [Grgd F GrATehl el
T | TN FROT HTHFS AT AT QAT HFEdT T 57 |
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AR HIRITHT SR

AT, GET AT ATATEH] Gradl, DEASTARS FTIT AfG T Jodd  TRTH
FRRIT ITSIS, | TSI FIRTA [T FeaT Tarte = faguds T upyfq awfeeq
stepars faqud sgaer g B @x afeer #9 ¥ ada qfadrEr aner S adqeuH geg, v
Tve] FRRITAT F¥eh AT T UTRHTHE Joeid TRA TS U T3+, |

TF W[ q¢l aT qhel BRI
AT TATKN STHAT elebe] ARl HReb QBRI AT Adhell HARIT &l | AT TehsTwaT
T FRRYT U fET T qERG | AT T AUAN qeAdl BRRYA (G AT TRAIH [

ISTIRETAT bl BRATHT RIS AT g | 2RI HR al Adhel BRI qar T
FTH AT FIAAA (AU TR @, T ATEHAT ATATAEEA T AT T Tl T3, |

AL TR RIS Fraed 4T STH FrafagrT Afsd Iuatufqesr 063 Aasr
UF Yiqaed qqAR  “@IIET AFEE I RO Gvd 9T Fd FTHIREEATE BT
STHGERIAT TH F7e TS B, | ATaaTaT qAUeb! @, “TIerd a8l qod graar T
FERIATTT g R TRISH ¥ I FRATE HHGR TSUAMS Twqed I9THT AT
AfEeTehl ARRTATHRT 0 qde q9T Tl B At ATHRl Ah] FERIATT a8 R
TRTSH STYdh F=A- bl qrgar |”

AP T ARBTTA e AT

TREBTIAT T ACANIE Teh AT Aepl, TFTAT: AT ST, THLT & | 09 AR 9
ARG AATA AR @ISl & qaT 97 T HATGATH EhHAT “Feresh (T, et faspa”
I AT AR T AT TTHT HTHET AT STHE TAT TET T 40 TR S foaT ars+
AT TR B, | AT ITHT EHAT B¥h Hieh ThH ANBUR! B | YT TFATA TR
IeAGHT TS ATHFATS AleTeh ThH AFAT T TeHT T |

AT AAT ATIPR AANH ATIAAATE LIRS HH I THT TR AT Toivaed
HATTAT R TTHT ARH 89 R FIANT o FIFUHT STwaT TEl Meeh (AT BT LT
faar w1 feress T fetesr fadre @ woofy |1 A@ifaar Ifedafad AawaT F=amrd

13 Jafarer TSI T, R0%% F1IWRT Y (9) T () )

Y oqazaiiusT ¥4, dRited d¥avd adr =6 ATATG, @Sl Aol TAid FATHA [ARI&70 THT
Syafafasr gfaeed-309y

15 Aiftay AFa AfPR ATART, ATIATHT ATHEbeEed! ATTHH] ATET, 06 R |
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SHEATHTHT TTHT Tl (900 Yraered ) TRFTAT T 9f et (afedr o gk 3f|
FEHT R AT 0 FAREAFH) THH AFATHT Tl (9T |

e A a1 R e g At

TeRTF IR TF AR &< ATHFATS I (bl ThH GaATs Aqe faq I =aean
TR G 110X EETIHT T g el qTead | Aol ¥ohH faqal sgaandre dag afa ar
fau ofq =1 TFw Ieorg AR e a1 FeTes e, fetess fasa” ifq wrateraET
Tuafe, SFFardre AfHwEare TAT T fad aY “90 ESRAT Feil AT Hrad g’
qY Tl 7oA [Q 9i7 e 99 Q0 g &fuaie A fa7 Tl argwg |

FEqrTeTe HfHeE AT O a1 6l AT THH [q¥e] THIV qgAare Iea= g1
TR MG, | ATHA [l THHBT THI FGa1 AThHATS Tl ATSUHITSTHE HTH AT
I Aq A AT G qTET TR FLT BTH ITHAA ATAAT A THPATS I9g, | XA Tolva
/AT USTATATE HTHE! AT TR AUHT AT ATR [d<ebl THH [hal TRTead AXHRI
FrerTaaT O fHepea T THI qiae | 99 faver Sfq fq%2 Tusr 9 9fs sreamder st
TFw Rl fevgr cafaa foa gepTea aRkfeafa sfawg | a9eTe 59 T THDATHT T
ATYATHEE Feh] SATSTEIHT HIT HTeT ATTH ZAT geRTefl THTST IRIEH 3 |

ARG ¥ GHETH SR

TR TSTRATEeel e HeAFATE TS ARTTT F TATITET BXh g Tl I |
ANTTAT 94T 7 fedhedl @9 ASHIRATATT @ 9l Joofd ARHFH  qATedl garardel
JHIIERRT e | @ aardeed | & AeReErdrers “Anraadr o fa@r ¥ fewad
TAGEH] ATIRAT #H T RIS T | T fadbe T MATHT esb AR @i
T sfrrars fawees |

ISRETATS feshe T a1 @9 TERST GNEEHT ATHE AA1 TGl Ii9 ANTdel 97
ATTFATT § I AT 3P B | AARATNIRT GAIAIART ARG qwaed qaT 5
afafaer gfqaeal! a1 9fqusr g, a1 saea ((Res fowe, fares faam) ang swoufs
GIET TH ATl FHIREED HRIWT 40 FAR M@ T & qragaw faww Jafrs
TSHMHT TR qIZAT | BTHI (FFGT aretiel) THT THT ... HFAh] AILTIHhE o

16 33fTe AR U R0%¥, THT ¥ (3)
Ve Tiaer] |9E, ARIET q¥ed qaT =TH F(Ald, ISl HAGH! TIATT ATTHA (L& FHI
SUErafqeHr gfqaad-r0ey
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I
ATHETA FHIR ATIT FATAIER FFAATS Bl 991, Bl fadbe qar afdq =t 7f fauer
FATT AT Tl FRERT FHREN IS, el IAeedls TSrg FATAIEY HFIA Al
THH AT TR qTSAT |

FERTaTAT T=e He[eheb! WFaR % WM AT A1l Yleetehard YT TRUHT HRTIAATS GTT
AT Sit=reeh fafiet, 000 "1° F TR 99 GRS T=qed Gl AUl e

frarTaTe ar yETfoTRRer TRURT g 99 ¥ AR TR TR~ SRIRETAT ATl
qTFATs ITA TRTSH  AdH  TRETHF TE AT, ISRETATR! JeTiehT,

TSTTRETAT S/ e HAHhH! AIHRATE I JTell HTHb AW T [GUHT Frehiaeardr
FETSAT; T AT ATAYAF [FaX0T F¥h! AT [TOTH ATECIHATATAR AT ATHAGHT T
AT JHTATRRT M9, | AY TAHH ATa(E ThHYhReb! FETTH JHIUIT RIS A¥ AT
T HIETIFH] a1 F¥eh T GRITAT ATRTHRT IFGu |

Al (Supplier) FFAMAT T3S

TATAHT ITT & ANTEeHed Jooled HIATHT HTHE ATqfd T (Supplier) FFIATRT g T
qe7g | ATYfcibare [afae JASTRETArEre /N YT T ATEeqehdl AR Hied Th
STSHT T Hleel bl STSHT HTHHAT TSTIT TS | HIATT TXAT FFIAEEA THIAAT AT
IR=ITT qSATEEH, TG AMAAHT BETSATT [FAATAT (d=, A7 ATARE! TAd Afaw
a7 Jefd Afad T |

TAT THUSHT Toive AT HTHE TAT T

THIE RIS T Toleirel el =/ TEHRaad! Jrhal T TesH | I Tslreaedl el
%0 EAR WwaT Jel HUH! TaATe=g, | daTeTeh ISHIRMAT ST =T 0 Yiqerd 9w deldly
FThITT Tl HETRIAT T TRl TS+ |

R0 BRFET THSl A7 qUHT TAvegedls AT A(HE TATH! IERATHT Feaeerar
RIS g el {947 | aX ATqIara® 9fT ai JUHT Toivdehl T Uk EATTHh

ERTETHT AT f37 | 094 HIFAT J3fTh AR TASTE UsTaehl a=dl § et
qUHT T | TAM Toirileed A& ATdebd Tovaged AT #THE TA7 ATH T |
ToIT FoATAPREERH ATAR [ITHT 0 YIAMT Tval TEl FATgee T Toled AT o
AT Mg [T Toled Usleileded 9 SHITHH AT qeb IST3, HIH T TAAH

A~ o

18 et ISTTREFERAT AT SAtEee (e, 2094
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. o]
o 3fgeT |

AigwT ATTATTHT AT
FefyTh ASHIR TA, 0%¥ o JefiTh ASIEAT HHe TSGEr iy faug AT (T

o

g) I FF] Tl WU U A9 AR AEATESATS bl ‘Gidavd’ d Hled ‘IFHT
TS e TPl T | AXAT FH TUhT g5 9Tk ATd o T@ehl si@ws; | Aigareng Jafirer
SRR AT ek ATSET Iri8e AFRETE Heh @val Al RUITHT A1 “Yideree” a1
SHY ST (MUIEe Tl ad1ey aiq ot Huad afgarers et garsHeedrs and
Aebepl SRR | AT TAGATATH ATIET IR Tk ALATA @l AIATE HIHATE
TATSUHT / IFT AfEATEEH ST 90 &R Taehl Jooi@ Tl B 119

T =T B TR USRS, | A GEIRHT GRS AT A AT ITaaeOnT @Il s e
T TATEUH O FHIREEHE §0 WAqd AIeA faAmeaeane fafse faar ar Afagwr
FHIATET I T forEfeTaneser Teaer e dl T8l T Sl ¥O FiqeTd ARaH [ 9Tev,
ietgeT, fom ¥ o7 wifthebl Heioh &% WISt AT So TRTH qgar” AFTH 3 |

HARTHAST ATTFRIEHH] AT ATARIARAT FAAATATS TeBTAT TATTHAT [OTHHA
IMETAS I T AIIaTF FRORHAT S5d THATHT PRI | 093 AT 99 T Jafires
USRIR &7 AR Fel HIAHT AL T FHAT Seid “FT99 F9TAT TTH TqAEoT
T GIGTHE FRU AGITE GTET B, HANTHA [TIETET T AT B IE
FHIFFGRIEE 7 a2 THar g Aqd], TIHT STHIT Qe TH AraedeE g7 a6
TR e TTTHT o |

HigATaATs Yiqamd @RS TRPRHT A& MU FRO AAIT=NRE AN TART T9 &
SHATRTR] TRAT AR fa39T TUHT/ [ATSUHT IAle Sasiedl =H, daraadsiedn
SMGHAT 97 TRFT B | ARG =H ASTSAR Ueh ATATaE IHT BIhl (MUaehT

19 qurelt garary, [are, Areel wXE, “ETIEl AHT TEHT ATl HIHARET AT T FHIGHHT 39T

AITAT 0%%, T W, |

2 rEreTTeR e, ARINET Trwd qa7 H FH(d, TSl AAHH] T ATTAT (e FHT

SIATAIqH! Ifqaad-309Y, I8 95 T 9% |

21 A~ N ~ ~ C N X = o ~ ~
JafTeh ISR &ThT FARHT FAHA HUT Ta 003 HH 99 T TIAAAT [HEHAA IBTAA [TATR

¥, https://www.youtube.com/watch?v=Y1F6PBIMCIE |1 Iu«= |
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a0 |
FRU G I THEH AiEe ATIATAA RAFUH] % Jed A& Higel ATTATEATT &<

aruel fqag a1 fEare femaear areResdl IEual g 1P2aEd MUt/ AN Staeeed
FIFITAT Bl AT T TG ASTHET AT g STTAT FATTHRT FIT TAT AR
cEall

HIEATHITT ARMSUHT GreTered a7 FHLET TUTCAbT 39T ISR T TAT A=A AT
AT FTA T TS TA, AT, TeTaadl TaH e TLd: [aagen sfaws | gfaasd
TRTSSHT a7 IHR 88 AT Aleel TR 78T g3 Srilevels qRierd T dh Sel &
faeoret forr |

TS TAT AT LA A ATIHR SATIA

AT Y@ TRUHT & FAATAR ARSI M Hbl AEAIh] HET T /I
AIPR AR 0T & | FIIATH ARATIH FRT FHAAFH [+ JRTH HTTE
i ST AURT IE |

%, YT

2T ISR UST T USieeged T9aTdl AfAdesars IrEwdl HH T AT
FRHT AT a0 ST: TAGR, FIHE! TR, HMH TIT GHA, A9RISH a1
ferarept farar anfaeer ameAT TATATRT FRF FRT TATIT TR US| T SHIEE
ATHFATE ARFRA ATbepl TwaT AATIF a1 TRFIAAT e AATIT GGIATE ALAT
T TRFH g | T ARATAET A HFaEgdl QU g4 T AT Q9 AT
ATgepz SATEAT T |

g, S 5
TRRTE ASRMAT T FAT AIEEe AT Torvd a1 6T AR T

fAgeTaT qTgd HTHST AT TATGUHT &b Rl AR BRI T IrAEEAT
AT foe srcattaes ar ARFAT 9o foae S@T A fof TS | AR HROTA
&l FAFTEA AHATS Tl TATSUR] AT Tk qad T AdTehl HH faarsd
AT ITeT T I THATE ST IHee AT goar, (ohe(eh AR SHlesel

2 frircldlnb;q HH SIS, R094 | NO EASY EXIT: Migration Bans Effecting Women from Nepal. International
Labour Organization, Migrant Branch and Fundamental Principles and Rights at Work Branchm, Page I1X .;f]
k|ltj]bg http://www.ilo.org/wecmsp5/groups/public/---ed_norm/---declaration/documents/publica-

tion/wems_428686.pdfdf IueTeT & |
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Tl SATSTEHT HU AR faar THTeTehadl THH T T AR Sel HIHT I Gl
T | HAIT AAFEsT Ted HAFH] TQRIEFH AThRATs ¥l H1 aargUeh!
T ATET TSI [FadT IHEEeTs TIT BT TATGUHT AL TFHIATTAHT A BT
Sl TRUHT &7 Taag | ] AERIATTAATITHT BTG qaaH fagd Teas
IIEEH ¥ T 9SS g4 dftredl fad AT Wiy fa aE wvaraty fogeg | atgaen
ATHATs FHRITSUH HT I@T 9T I IA@e AT (AT qaed de grefeafqar
BATA | HFTAH (AU g8 § ATeAers 9t ateer 99 | dardEe atg s
AT AT JT Rl €37 a7 ‘gaTg 91T 3 /a7 Afeaqed @RI @ H2TX qT
Fichr fRal grg i e el qTeg |

FIH AT qHIATHE TR TH AT Teqed HAFAT TS, AT FITHT IRATE T HTH
BISY WL Tt 7 J 9 Ui Febe AfTAT &7 | U T SXTETHT qTAITATTIATH
FTTSAT ASIRETATA (AAUHT fIe VT g, STl el ATHFES Florel Taaer
FFT FAAT | AR FIT FE] GARH [GIHT FIRAT U TEAT ALTTHA
frawert #reer afe ASETRETAT Swia AGTAT SHIEE OR hehd ddadT | Tl
HIXT ARG HTAA T TATA BT ATAR TASTEAN AR AT & |

AT AT BT AT AT TSIl AT Heraiva < dar &7 o
IUE (Penalty) T STHT % AThaTe TRISUHT T FIH aT JaT (Work or Service)
STEET AT I AR ATRATE Togeh TTAT ITA TRITH g4 (Not Voluntary)
" A ATATATE STASIAT %6 AT ATHHN AP ATLAT AA=g [FATART HTAAA
aff J&AT FRAATS adT HH AA1 ARATT TR G | TIAH] qH T AR “ater
= W“ﬁmﬁmmwmﬁﬁﬁaﬂafmﬁw oIt A

o

AATaF FOAT FRATE T <7 A TS et et F HTH AT AT TS
FTI” g1 a4 iR @ |

ATHFRRN FH AT ATTPR SATEAT &1 T TXAT B AT ATHIGH TR ST
AT ATHFBRT THTF T 375, T, AT HTE 9230 (7 %) ¥ AITART 5H TATTIIqR

(SN

HTT &l

2 I YUTETATEAR ATHATET HTHFH! (39T T9TE T ISR Ted HAdhedh! TEIH [HI-H g T3,

STEHT IR Aol TTIRHT ATHT SR P GRAAT T+ T TG T ArSaA | AT JUTAT @TSTeRT

TERTEH, FAd, HAR, ATSAIARE, FIH 9XT AT T AHH] AN LHl B | HARA ETehl aUAT T

JOCATeT S=cd TTXehT ST ST bl T Ui ISHIRETAT Al 8% Webe AfqUy Afewraen Afeh T

TR FHTARES THTTHT AT THT S |

24 e a1 TSl FHIFE T 7S, U, 1. HeTafed 9830 (7. RQ), a1 } ()
25 5 U 09Y, TR ¥ ()
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. AT a=iqEd ¥ AARIAR
IRNTF AR TST T T USTeaeeed BTHel HANT T&T (T, ISTIETdT,
qe, HTAET AT F(qdT) HT AT Tl AAT T Tl I, | TAL AAT TR
ATHFET ACATE AT TXHTAAT 2eeh, FTHET T, TIHATHEBEIATERT FRTAT STTITHT
TRl Bal AR HIAAIPR BAA Td AT BIAAA bl TRATITHTER
TJEAT HTH AT TG AT ATIRTARET HITCHT T3, |

AT @ Gl Goch ACHSH SUehd IR - A4 J=fa@q (Trafficking
in persons) STl 9TTHUT  (Exploitation) & Te9dA &bl a7 FARl FART AT
SIRSTASIATT AT |IH, AT, STadisil, whal &30 (Deception), #Afeee
TEIANT AT SAM@HATH! ATLIT, AT IHHB ATHIAT [GUR AT IT T AH| ATHATT
fareror et saferar Teafa gifae T ATerHeTare Afhesdl 991 (Recruitment),
HRARIAR, TR, AT o a1 0 T w10 ik, | A& A9 T=iaad
JEIRAT AU HAAATE 287 i F31Te JSRIEHT ST e®d] SATH HTAT T
GUHT ARTHEE Gl A [aEgehl HHIH! BTAT 3&7 Ficheg, | HIAE =@ 47
ARRTAR T AR, . 900 T FE9AA B PR AATE Foebls, TATHTHT
qréy, TS, ST T, GUs (AeTE, | FAATE . AT Rl Tk SrSaTe Aehl
FISAT a7 AE9THT AT a1 d% FAATS a7 FIAE AT AER TR 3 |

T AfHeE AT T ARG HHAT IAEE JAa@d a7 ATGRIGRAT g T
g, [ T HAE ATIHbR SATEAT &l |
FHSR THA SARAITS (AR

RTF IR GRS AAAAEEH FH FRAEIH (HAHT AATHT T, FTHIRGEANT
AT AT TATGAT THT IATEeehl =T GAR=d T fafqe exderdepr] e Ted qaiTh
IR {907 T F2fvre AR Arearg wee AR fEuer g |

3T IISTLIHT AT GATTAYTT LT AT FILH FAATE “Fel HAX TTILHT a1 &

ATTHT FITHT FART IR T AT A0 % JRFATE JeTeT a7 AT TIAT [qamTers
STERT & ATTHT” TThT AFEedT T fTeiardy af et &1 13531 e 1=

2 Zfches AT AfedT T ATAaAeRR q@feET A, AT T T FRATE] AATSEwE=] Th LT
JUerE, 2000, 2237 UNTS 319 (Y, fe&FaR 3003 3@ @] WU &l gl 3 (@) |

27 g FEtaET 99T dEaRTErR ((HEen) U9, 0%, THT ¥ (), (@)

28 Fafrer TSR TA, 0%, TH €9 Q)
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HAR Ta9RTel TR GHAAT GATTATAATATRT FIATATHT ST TAT FRIETT T I | X
fAaTTer TRt HTH FRATEIHT A0 TATHT AT ATHT T TRl I@adT | HeToran
TRTETReRT PR FieTaae e AT fa9RTel S THHT FAASHT TR TR G 81T TR
FTAATATS THX ATITAT TH TWH TIRGUH T HaA IHT i T AT T
TRHN AT IJod@ TTRUHT T |

F TOI=T AT Toieeiaeeg Sl ULHT 9RTehT YT FaXERaATS FIAATHITH Jord THaHh
=T 9 Gifeqdrs &el (A [GATR USdIdTe Qi SRR ol A Tl Shaar |
FamTaT O ISERT TeBlT 2T ifder afadfd SRIST a1 HeATHed TRISH GTedl AT 9%
FYIERATS IS T¢I, SARATHT T AAAHT FRATET THI b THT &l T
=g | AR S HTATHT HTHE [q%gehl AR HeAT HUH P a9 HIEATHT [aeRTe
TSI=ATATE @Y I T el TRUHT G |

AT AFE AER AN TWHl TF AT 0H FHHAT [FAEHAT WH § 99 35
T FEINT I AT THATH AT fs faaaT (Hageel T ANTRTET ¥ faamTel T
U ®®! AATT TRUHN Al ATAATTHR] HAGITH Iooi@ B, | ATIRTHT Fiqaad AR
[TIRTHT 9XhT AT ISRHed R FF ¥9 AT [a¥RTT BRI, ST 35 5T
ISRIediel AT FEAfd (Mutual Agreement) TReT THT ATHAGHT STHTSUH! T dehl I I
R FaTHT (g9t Gifeaars &fdqaia faaruer (Compensated) S&@ &) | ATARTHT FicTaaAT
T GEEHT AT T, “IORIBT THAATE &8 THIg UTIeedTs I3 ISR T,
R0%¥ HI TR ¥ Y3 AT YU FHITH ARAHEHT THIT g9 &L, aX AT 3 IT ¥
FAT IR HIRRG &I TFT G TSTwiTaTs F qolrd TTRTRT ATAHRT ATTETATS I
g FabA | AT T T3 T IRTeR &l T AR [HHrIare SATRArhardrs (Fear
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TATAT ATHRATS FTer=d ATH G |, T i HAFeEH TAT I I[E TTIAT T
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> http://cbs.gov.np/image/data/Surveys/Nepal%20Living%20Standard%20Survey%202010_11 English/Statistical_Report_Vol2.pdf
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B | T A HrATaaT T R T2 AR ATNT AMZH TUHITeT PTATTAT, 20093
TIR TTiewht o | wieer afadedr GeaeAr @E ¥ q W GEiTE S IREwEedT Hiee,
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® Progress of the Worlds's Women 2019-2020, UN Women

7 Demographic Health Survey 2018 Nepal, Ministry of Health

8 JurereRt Fiqem 093 AR 33 4T 49

0 F3fTep TSR U R0%Y, #H ISR JAT TAISE GRET HeATAT
10 Fafvrer Ao HifT R0%s, W q9T ATAATT AT TATAT

o

1 aeferd Fafres AT Aftad Torifae ST, 206R
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AT TR JAEeHl gh AGHR FHARTT T HAAT qIT FEART IUABE ATAFT
TRAG, I Iooi@ @ | FIARHHAB] EHAT AGAes, AEMENSIEd T HH Fedaree T
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12 Sorerer Ffaar, amT 0
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Ffrerdr aiferd TS(AT T HATEAT TH A Hecd 07 HTIAT YT TUH B | TTHRT AT
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Human Rights Challenges of Migrant
Workers in Irregular Situation

Bed Bhattarai
Nava Raj Sapkota

Abstract

The phenomenon of irregular migration has been a salient and sensitive issue
in policy-making and public debate in Nepal. Migrants in an irregular situation
especially the migrant workers in irregular situation tend to be disproportionately
vulnerable to discrimination, exploitation and often living and working in the
shadows, afraid to complain if not no easy access to such mechanisms, and denied
their human rights and fundamental freedoms. The Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families and other
related ILO Conventions are crucial documents for the protection of the rights of
all the migrant workers. There are many other international instruments that have
provisions which can be used to guarantee minimum rights of irregular migrants.
Some of these include the Universal Declaration of Human Rights (1948), the
International Covenant on Civil and Political Rights (1966), including other core
human rights treaties, and ILO Convention 143 on Migrant Workers (1975). This
write up highlights the fundamental rights and freedom of the migrant workers in
irregular situation and explores some of the challenges.

An Introduction to the Migrant Workers

The Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families is a crucial document for the protection of the rights of all the
migrant workers. Article 2 of the Convention defines the term "migrant worker" as
a person who is to be engaged, is engaged or has been engaged in a remunerated
activity in a State of which he or she is not a national.” Article 5 of the Convention
also provides recognition to the irregular migrant workers. For the purposes of
the present Convention, migrant workers and members of their families: (a) Are
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considered as documented or in a regular situation if they are authorized to enter, to
stay and to engage in a remunerated activity in the State of employment pursuant to
the law of that State and to international agreements to which that State is a party; (b)
Are considered as non-documented or in an irregular situation if they do not comply
with the conditions provided for in subparagraph (a) of the present article.

Migrant Workers in Irregular Situation

The image of a small fishing boat drifting in the middle of the ocean brings into sharp
relief key issues pertaining to the complex phenomenon of irregular migration and
raises such questions as: Who are the people in the boat? What are their motivations?
What are their needs? What is their legal status? Within whose responsibility do these
persons fall? How can States and other stakeholders best address such situations?
What can be done to reduce the incidence of such events and avoid undue suffering
and loss of life?*

There is no universally accepted definition of irregular migration. The International
Organization for Migration (IOM) defines it as "movement that takes place outside
the regulatory norms of the sending, transit and receiving country". A migrant in an
irregular situation may fall within one or more of the following circumstances:

e He or she may enter the country irregularly, for instance with false documents
or without crossing at an official border crossing point;

e He or she may reside in the country irregularly, for instance in violation of the
terms of an entry visa/residence permit;

e He or she may be employed in the country irregularly, for instance he or
she may have the right to reside but not to take up paid employment in the
country;

It is important to note that the phenomenon of irregular migration refers to both
the movement of people in an undocumented fashion, or irregular migration flows,
and the number of migrants whose status may, at any point, be undocumented, or
irregular migration stocks.?

In the global context , a person who, owing to irregular entry , breach of a condition
of entry or the expiry of their legal basis for entering and residing, lacks legal status
in a transit or host country . In the EU context , a third-country national present on the

' INTERNATIONAL DIALOGUE ON MIGRATION 2008: Challenges of Irregular Migration: Ad-
dressing Mixed Migration Flows, Discussion Note

2 https://migrationdataportal.org/themes/irregular-migration
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territory of a Schengen State who does not fulfil, or no longer fulfils, the conditions
of entry as set out in the Regulation (EU) 2016/399 (Schengen Borders Code) or
other conditions for entry, stay or residence in that EU Member State.® Council of
Europe prefers to use the term “irregular migrant” to other terms such as “illegal
migrant” or “migrant without papers”. This term is more neutral and does not carry,
for example, the stigmatisation of the term “illegal”. It is also the term increasingly
favoured by international organisations working on migration issues. * But in the
Asian context, well agreed definition is still to be explored.

Irregular migration is a movement that takes place outside the regulatory norms of
the sending, transit and receiving countries. There is no clear or universally accepted
definition of irregular migration. From the perspective of destination countries it is
entry, stay or work in a country without the necessary authorization or documents
required under immigration regulations. From the perspective of the sending
country, the irregularity is for example seen in cases in which a person crosses an
international boundary without a valid passport or travel document or does not
fulfil the administrative requirements for leaving the country. There is, however, a
tendency to restrict the use of the term “illegal migration” to cases of smuggling of
migrants and trafficking in persons.®

Therefore, it is a complex phenomenon and varies greatly in scope according to the
national and regional context. While global figures are difficult to obtain, one author
estimated that approximately 20 per cent (50 million) of all international migrants are
in an irregular situation, though this varies widely across regions. Many descriptive
labels have been proposed and discussed, often heatedly, over the years but there
is general agreement in the international community in using the term “irregular
migrants” or “migrants in an irregular situation/status”, or “undocumented” or “non-
documented”, to indicate those who undertake movements that are not in compliance
with the law of the origin, transit, and/or destination countries, whereas the term
“regular migrant” indicates those who undertake movements that are compliant.
From the perspective of transit or destination countries, irregular migration refers to
entry, stay or work in a country without the necessary authorization or documents
required under immigration and labour regulations. From the perspective of origin

3 https://ec.europa.eu/home-affairs/what-we-do/networks/european_migration_network/glos-
sary_search/irregular-migrant_en

* Human rights of irregular migrants: Report Committee on Migration, Refugees and Population.

> Towards Safe, Orderly and Regular Migration in the AsiaPacific Region Challenges and Opportuni-
ties, UN The Economic and Social Commission for Asia and the Pacific (ESCAP), 2017, page 10.
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countries, the irregularity is, for example, seen in cases in which a person crosses an
international boundary without a valid passport or travel document or does not fulfil
the administrative requirements for leaving the country.®

Irregular migration in Asia and Pacific’

Migration flows are the largest in the Asia region. More than 1.8 million departures
from the Philippines to work abroad were counted annually in 2012, 2013 and 2014.
In a typical year, more than half a million people leave Bangladesh, India, Indonesia,
Nepal and Pakistan to work abroad, while Sri Lanka, Thailand and Viet Nam deploy
well over 100,000 migrant workers per year.?

An estimated one-third of the migrant workers in the Asia-Pacific region have
“irregular” status; they entered a foreign country without going through the formal
immigration process or they do not have a valid work permit. Irregular workers,
like all workers, are still entitled to basic rights at work. But because of their status,
they are very vulnerable to exploitation and have little or no avenue for legal
redress. Typical examples of irregular migrant workers include: visitors or trainees
overstaying their visas; regular migrants continuing beyond the contract period;
regular migrants running away from their designated employer; students engaged
in employment; and persons who have arrived in a country via informal channels or
were trafficked into the sex industry or other exploitive forms of labour.

A comprehensive response to irregular migration requires a combination of measures,
including expanded opportunities for and access to legal migration, improved law
enforcement, strengthened labour inspection to reduce incentives for irregular
employment and the establishment of a legal and administrative environment that is
conducive to legal migration.

UN Women estimated in 2013 that of the approximately 3.2 million Nepali workers
in countries other than India, half were undocumented.71 Of those, approximately 90
percent were women,72 and as many as 80 percent of Nepal’s total female migrant
workers are in an irregular status.73 Scholars have speculated that about 30-40
Nepali women travel to the Gulf region daily to work as domestic workers; and most
of the approximate 20,000-25,000 working in Saudi Arabia alone are working there
“illegally”. °

® file:///D:/SDG%20Booklet/Irregular/IL0%200n%20irregular%20migration.pdf

7 https://www.ilo.org/wcmsp5/groups/public/---asia/---ro bangkok/documents/publication/wcms_098142.pdf

8 Economic and Social Commission for Asia and the Pacific Asia-Pacific Regional Preparatory Meet-
ing for the Global Compact for Safe, Orderly and Regular Migration Bangkok, 6-8 November 2017.

? Migrant Workers’ Access to Justice at Home: Nepal, Open Society Foundation, New York, USA
(2014, page 46).
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Drivers of Migration in Asia Pacific

Drivers of migration can be divided into factors that drive the desire to migrate and
factors that actually lead to the inception of migration. In many cases, migration is
driven by the sheer need, such as humanitarian crises and threatened livelihoods,
but also by financial needs. However, people can migrate only when there are
opportunities to migrate, such as job opportunities, and ways to migrate, whether
through regular and official, informal or illegal channels, such as through migrant
smugglers.*®

Irregular migration is often a consequence of limited legal channels through which to
migrate for work, family reunification, or inadequate information about other options.
Like regular labour migration, irregular labour migration is driven by asymmetries
between the demand for labour and the supply in countries of destination and origin,
resulting from a tension between economics (including “push” and “pull” factors)
and politics. In countries of destination, misguided public and political pressure
often prevents businesses from hiring the workers they need. In some cases, labour
migrants, except in some sought-after, mainly highly-skilled professions, are pushed
towards irregular migration channels.™

As the Sutherland (Report of the Special Representative of the Secretary-General
on Migration, A/71/728 (3 Feb. 2017), paras 57-59) report observed, addressing
irregular migration and widening pathways for regular migration are closely linked
and require a range of measures in destination, transit and origin countries. These
include control of external borders to reduce irregular entries and targeted capacity-
building efforts to this end. But it also includes measures to create or enhance regular
pathways, including through providing well-regulated and supervised social partner-
driven programmes, the regularization of migrants in an irregular situation (for
example when they have been living and working in the destination country for
long periods, abiding by local laws, and/or have established family and community
ties), expanding visa schemes, facilitating visas for multiple-entries and/or for
students (including study/work programs), fostering family reunification, permitting
dual citizenships, and offering temporary protection status for victims of natural

' Economic and Social Commission for Asia and the Pacific Asia-Pacific Regional Preparatory
Meeting for the Global Compact for Safe, Orderly and Regular Migration Bangkok, 6-8 November
2017.

" Irregular migration and regular pathways, including decent work, labour mobility, recognition of
skills and qualifications and other relevant measures.
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disasters, among others.'? The means to increase regular pathways should cut across
the spectrum, ranging from those that are temporary and address genuine labour
market shortages (e.g. seasonal agricultural workers), to those that provide a path to
citizenship.

Rights of the Migrant workers in Irregular Situation

While talking about the rights of the irregular migrant workers, it is important to
discuss what human rights is? National Human Rights Commission Act 2012 defines
human rights though may not be comprehensive enough to address the irregular
migrant workers but it is quite extensive definition. Section 2 (f) of the NHRC Act
defines human rights as "Human Rights" means rights related to life, liberty, equality
and dignity of a person provided by the Constitution and other prevailing laws and
this term also includes the rights contained in the international treaties regarding
human rights to which Nepal is a party.

Similarly, thereisnosingle instrumentwhich dealswith the rights of irregular migrants.
The most relevant international instrument is the United Nations International
Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families (1990).% At the international level, conventions such as the Protection
of the Rights of All Migrant Workers and conventions of the International Labour
Organization provide guidance on the treatment of migrants, notably with regards
to their equal treatment with national workers. They have been supplemented by
soft law frameworks and global dialogue processes, culminating in the inclusion
of migration in specific targets in the 2030 Agenda for sustainable development.
There are many other international instruments that have provisions which can be
used to guarantee minimum rights of irregular migrants. Some of these include
the Universal Declaration of Human Rights (1948), the International Covenant on
Civil and Political Rights (1966), the International Covenant on Economic, Social
and Cultural Rights (1966), the Convention on the Rights of the Child (1989), the
International Convention on the Elimination of All Forms of Racial Discrimination
(1965), ILO Convention 143 on Migrant Workers (1975).

These documents without prejudice to measures designed to control movements of
migrants for employment by ensuring that migrant workers enter national territory
and are admitted to employment in conformity with the relevant laws and regulations.

12 \rregular migration and regular pathways, including decent work, labour mobility, recognition of skills and
qualifications and other relevant measures

> Human rights of irregular migrants: Report Committee on Migration, Refugees and Population.
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The migrant worker shall, in cases in which these laws and regulations have not been
respected and in which his position cannot be regularised, enjoy equality of treatment
for himself and his family in respect of rights arising out of past employment as
regards remuneration, social security and other benefits.*

The human rights apply to undocumented migrants in a variety of instruments
and treaties within the international human rights framework. It, then, provides
insights into the vulnerability and discrimination facing undocumented migrants
in core aspects of their daily lives. Specific examples are provided to illustrate the
challenges that exist concerning undocumented migrants’ access to health care
services, education, and fair working conditions. In providing these examples, there
are also challenges providing services and ensuring the protection of the rights of
undocumented migrants in the concrete application of these universal principles to
local realities. Non-discrimination, together with equality before the law and equal
protection of the law without distinction of any kind, are fundamental tenets of
human rights and referenced in almost all human rights treaties. *

Similarly, In many countries, domestic work basically operated by the irregular
migrant workers is not protected by labour laws, as a result, mostly women and girls,
are particularly vulnerable to discrimination, exploitation and abuse. Many domestic
workers suffer rights violations at work including:*®

e very low pay and long working hours — up to 18 hours
e no regular holidays and few days off

e insufficient food and accommodation

e confinement and isolation

e withholding or delaying of salary payment, and

e seizure of identification documents
e the right to compensation for work accidents;

The rights are also strengthened by ILO Conventions No. 97 and No. 143 and
provide that migrant workers should receive the same treatment as national workers,
covering such issues as injury, maternity, sickness, invalidity, death, unemployment
14 €143 - Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143), Article 9 (1)

> IRREGULAR MIGRATION: CHALLENGES, LIMITS AND REMEDIES Michele LeVoy and Eve Geddie,
page 88-89.

!¢ Irregular migration and regular pathways, including decent work, labour mobility, recognition of
skills and qualifications and other relevant measures
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and family responsibilities and any other contingency. In practice in most Asian
countries social security is more likely to be available only to skilled professional
migrants. There are some exceptions. In the Republic of Korea, legally admitted
foreign workers who are skilled are also covered by social security, though irregular
migrants can also be covered for industrial accidents. And in Japan the law provides
for insurance benefits when a worker suffers injury, disease, physical disability, or
death resulting from employment — regardless of the worker’s nationality or whether
the worker’s stay or work is legal or illegal.*’

According to the Platform for International Cooperation on Undocumented Migrants
(PICUM), a NGO involved in the protection of irregular migrants in Europe the four
most important aspects of fair employment conditions for irregular migrants relate
to:18

e the right to a fair wage;

e the right to compensation for work accidents;

e the right to defend these rights in the labour courts or tribunals of the country

of employment;

e the right to organize.
A particularly exploitative practice concerns the inability of all migrants, whether
lawfully resident or irregular, to claim their rights arising out of past employment,
such as payment of past wages/remuneration and reimbursement of social security
and other contributory benefits. ILO Convention No. 143 calls for equal treatment
between irregular migrants and regular migrants in this area.

The Global Compact for Safe, Orderly and Regular Migration a mile stone document
for the protection of rights of the migrant workers and is based on international human
rights law and upholds the principles of non-regression and non-discrimination. By
implementing the Global Compact, it ensures effective respect for and protection and
fulfilment of the human rights of all migrants, regardless of their migration status,
across all stages of the migration cycle.™®

Proclaiming the rights to which irregular migrants should be entitled and securing
those rights in practice are two entirely different matters. There are a number of

17 Protecting Migrant Workers: Governance of Labour Migration in Asia and the Pacific Interna-
tional Labour Organization 2008.

18 file:///D:/SDG%20Booklet/Irregular/ Measures%20to%20prevent. pdf.

1 Global Compact for Safe, Orderly and Regular Migration: Resolution adopted by the General As-
sembly on 19 December 2018, page 5.
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legal and practical obstacles to the enjoyment of these rights. In many countries,
criminalization of the provision of assistance to irregular migrants is a significant
legal obstacle to the ability of irregular migrants to secure adequate accommaodation.
Moreover, the legal obligation imposed on officials to denounce irregular migrants
(e.g. in Germany) to the immigration authorities can mean that irregular migrants
are less able to rely on their rights. In practice, there is also inadequate information
available to irregular migrants to enable them to assert their rights. For example,
while access to emergency health care is available in most European countries to all
persons without distinction of any kind, including legal status, irregular migrants are
rarely informed of this right and doctors are frequently unaware whether such health
care can be provided and to what degree. %

Challenges of Irregular Migrant workers

Both regular and irregular migration are determined by facilitating facts, notably
policy factors which may permit or constrain migration; the role played by
recruitment agencies, who facilitate migration through legal and illegal methods;
social networks, through which information flows, and cultures of migration are
developed and sustained; and porous borders which allow people to enter, with or
without authorization. Irregular migration takes place across Asia region, including
movements of labour migrants and forced migrants in mixed flows, which are
characterized by vulnerability of all, while smuggling and trafficking in persons also
occurs. Irregular migration is often the result of restrictions on migration, and puts
the lives and human rights of migrants at risk.

Once in an unregulated status, migrants are systematically denied those elements that
constitute a basic standard of living and face a de facto violation of their fundamental
rights. They lack health care, are denied education, are deprived of labour protections,
occupy the worst available housing conditions, and largely remain invisible in the eyes
of policy makers. Considering a human rights perspective, migrants face significant
risks throughout the migration process, from recruitment to return and through
abusive practices by recruitment agents, employers and others. These abuses are
facilitated by legal and capacity gaps which disempower migrants. Women migrant
workers face particular risks in this regard, especially those working in domestic
work. These risks are even more acute for migrants in an irregular situation.?

20 file:///D:/SDG%20Booklet/Irregular/Measures%20to%20prevent.pdf

*! Towards Safe, Orderly and Regular Migration in the AsiaPacific Region Challenges and Opportu-
nities, UN The Economic and Social Commission for Asia and the Pacific (ESCAP), 2017, page 6.
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Migrants who fall into an irregular status often face considerable exploitation and
risk arrest and deportation. Nonetheless, despite their irregular status workers usually
retain the right to seek redress in the destination country for claims arising from their
employment. They may be required to stay at the embassy or in an immigration
detention center while pursuing redress, a significant deterrent for many workers.
In case of Nepali migrant workers, migrant workers who fall into irregular status
abroad are also entitled to seek redress upon return to Nepal so long as they are able
to provide documents such as their contract and visa as evidence to support a claim.
This evidentiary requirement poses significant practical challenges for many workers
who fall into irregular status because employers confiscate personal documents and
workers who leave their employers in distress or due to a dispute find it hard to
recover their papers. It is also a significant obstacle for workers who do not travel
abroad through regular channels and do not have the required contracts or receipts
for payment of fees.?

Their illegal status makes irregular migrants susceptible to discriminatory practices.
The employers take full advantage of this, and willfully depress the wage rate and
deprive irregular migrants of other social security measures like health funds. This
also helps them recruit more of these cost-effective migrants. However, the risk of
sanctions and punitive actions are quite high in case the illegal migrants are detected.

In most of the Countries, the most dangerous moment for the irregular migrants is
while facing police. A potent source of information for the police is the Japanese
neighbors of the irregular migrants. To combat clandestine immigration, Japan, like
other developed countries, employs propaganda. Public campaigns are used to give
a criminal image to irregular migrants. Though there is scant scientific basis for the
necessity to impose this image of “security threat” on these irregular migrants, they
are usually put under the “criminal-security concerns basket”.?*

Undocumented migrants are particularly vulnerable to trafficking. They may then be
forced to work in brothels, children are forced to work in circuses and coal mines,
and men are being trafficked for their body parts. There is also some evidence that
many migrant workers use irregular channels to access foreign employment, not
going through the process of obtaining a labour permit, increasing their risk to

22 Migrant Workers” Access to Justice at Home: Nepal, Open Society Foundation, New York, USA
(2014, page 49)

2 https://kathmandupost.com/opinion/2017/01/11/plight-of-irregular-migrants

24 https://kathmandupost.com/opinion/2017/01/11/plight-of-irregular-migrants
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trafficking.® There is some suggestion that government requirements such as the
mandatory orientation training are onerous and may deter migrants from seeking a
labour permit. Other reasons may be to circumvent government restrictions on the
type of work permitted for women (domestic work).

Irregular migration, also poses including migrant smuggling from Nepal and involves
a range of routes, transit points and destination countries, which are diverse and
frequently evolving. Available evidence suggests that India is the primary transit
country for smuggled migrants from Nepal. A UNODC study reports that once in
India, they join Indian migrants on the land and air routes heading to destinations
such as Europe, the US and the Gulf Countries, at times using a forged document
provided by smugglers, for their onward journey to third countries. Chennai, New
Delhi, Mumbai and Jalandhar are reported to be important transit cities in India.?

However, many NHRIs report that migrants are unable to access the labour
market due to overly complicated or costly processes for obtaining work permits,
discrimination or other barriers. Furthermore, migrants, especially those who are
undocumented, often face a heightened risk of exploitation in the labour market
due to their precarious legal situation.?

Despite being entitled to human rights on an equal basis with others, in practice,
migrants often face additional obstacles to enjoy their economic and social rights,
which ultimately impacts on their ability to live with dignity and to contribute to the
host society.

In the Netherlands, according to the Dutch NHRI, irregularly staying migrants do not
necessarily have access to certain basic rights, such as the right to shelter, food and
clothing, as access to these rights is made conditional on the migrants’ cooperation
to leave the country.?®

As per human rights standards and norms, the detention of irregular migrants should
be used only as a last resort and not for an excessive period of time. Where necessary,
irregular migrants should be held in special detention facilities and not with convicted
prisoners. Children should only be detained as a measure of last resort and then for

2 Migration in Nepal: A Country Profile, 2019 International Organization for Migration (IOM),
page 69.

?% Tbid, page 73.

7 http://ennhri.org/wp-content/uploads/2019/11/Migrants%E2%80%99-access-to-economic-and-
social-rights-Good-Practices-and-challenges-of-NHRIs.pdf, page 17.

*8 Tbid, page 9-10.
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the shortest appropriate period of time. Detention or holding of other vulnerable
persons (pregnant women, mothers with young children, elderly, people with
disabilities) should be avoided wherever possible. Suitable accommodation should
be available to lodge families together but otherwise men and women should be
housed separately. Detainees should have the right to contact anyone of their choice
(lawyers, family members, NGOs, UNHCR, etc.), have access to adequate medical
care and access to an interpreter and free legal aid where appropriate.?®

One of the major challenges is the lack of migration data of irregular and is attributed
to multiple reasons. In some countries it may reflect dearth of capacity to gather
these data, or lack of awareness on their importance. In other countries, however, it
may be primarily due to the lack of coordination within and between Government
offices and other actors which produce different migration statistics. Finally, much
migration within the Asia-Pacific region is undocumented, hidden from both country
of origin and destination authorities through clandestine border crossing or work
without authorization following regular entry. Another challenge faced by countries
lies in the collection of emigration data; this relies on effective data-sharing between
countries of origin and destination, which often does not occur in practice.®

Impacts of Migration

Migration as a global phenomenon has to be regulated properly. Migrants make
major contributions across all aspects of development in both countries of origin
and destination. The contributions do not solely benefit migrants themselves, but the
communities they came from, and the communities they live in abroad. However,
there can be some negative impacts associated with migration, requiring policy
measures to maximize the positive impacts and minimize the negative ones. In
particular, as long as migrants are in a position of vulnerability to exploitation and
abuse, the material benefits of migration for all parties are limited, and the process
of building societies that are truly inclusive and capable of achieving sustainable
development is hindered.®

In the context of the 2030 Agenda for Sustainable Development, ensuring that
migration takes place in a safe, orderly, and regular fashion will be a key priority

2 Human rights of irregular migrants: Report Committee on Migration, Refugees and Population
%% Towards Safe, Orderly and Regular Migration in the AsiaPacific Region Challenges and Opportu-
nities, UN The Economic and Social Commission for Asia and the Pacific (ESCAP), 2017, page 22.
’! Towards Safe, Orderly and Regular Migration in the AsiaPacific Region Challenges and Opportu-
nities, UN The Economic and Social Commission for Asia and the Pacific (ESCAP), 2017, page 5.
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for countries of Asia and the Pacific. The 2030 agenda for sustainable development
considers migrants both as agents of sustainable development, and its beneficiaries.

Migration and foreign employment generates financial and human capital which,
if leveraged for development, can help reduce poverty. Adams (2003) reports that
a 10 % increases in the share of international migrants in a country's population
reduces the share of people living in poverty ($1.00/person/day) by 1.9%. Before
developing strategies that can help people benefit more from the migration that is
already taking place, it is important to understand more about the process, the way
it affects and is used by society, and the flows of remittances. Agriculture in South
Asia has become a source of labour force for foreign employment particularly to East
Asian Countries, Gulf Countries and North America. Increased foreign employment
opportunities in a decade of time have decreased the labour force in agriculture.
Effects of this exodus of labour force to the agriculture productivity have not been
adequately studied. The returnees from foreign employment are being repatriated to
the agriculture sector. Thus, agriculture is also a cushion for the labour force expelled
from other sectors.®> Very scanty literatures are available on the effects of foreign
employment in the domestic economy, particularly in agriculture. Pant (2008)
argues that the remittances can generate a positive effect on the economy through
various channels such as savings, investment, growth, consumption, and poverty and
income distribution. Similarly, remittances also contribute significantly to GDP and
to stability of the economy by lowering the probability of current account reversals.

Similarly, migration can have negative impacts too. Recently, an unexpected threat
is the COVID-19 epidemic affecting countries where Nepali overseas workers
are based. The country with the second-largest burden of disease outside China is
South Korea where there are about 40,000 Nepali workers. Of the 14 new cases
of COVID-19 detected in the UAE this week, two were Nepalis. There are about
200,000 Nepali workers in the Emirates. Qatar also has about 400,000 Nepali
workers, and the country has now temporarily banned workers from Nepal and
other countries. Qatar has so far detected 15 infected individuals. Cases have
also been diagnosed in other West Asian countries with sizeable Nepali working
populations: Bahrain (109), Kuwait (65), Oman (18) and Saudi Arabia (15).%® This

32 The Journal of Agriculture and Environment Vol:14, Jun.2013 Technical paper EFFECTS OF
LABOUR MIGRATION ON POVERTY AND AGRICULTURAL GROWTH IN NEPAL by Krishna
P. Pant, page 88.

33 crossborder virus and Nepali migrant workers: The COVID-19 epidemic has hit countries where millions
of Nepalis work, The Nepali Times, March 10, 2020.
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type of unpredictable pandemic may enhance severe challenges for the protection
of the rights of migrant workers in irregular situation.

Conclusion

Despite having adequate national laws to govern foreign employment, Nepal cannot
exercise extraterritorial jurisdiction to protect its migrant workers in destination
countries or prosecute foreign individuals or organisations under its law. There is
very little Nepal can do in terms of protecting the rights of workers in a foreign
country. Moreover, in most cases, the government’s provisions are applicable to
documented migrant workers only and it recognises workers as documented only
if they have received approval from the government. There are no provisions
allowing an undocumented worker to be able to benefit from the security, justice
or compensations enshrined in these policy frameworks. It is perhaps time for the
government to revisit these policy measures that are targeted only for documented
workers given that both regular and irregular migrants contribute significantly to
the economy. This becomes particularly pertinent at a time when many Nepalese
are knowingly or otherwise going for foreign employment through irregular means,
usually via India.®*

The main challenges to upholding the rights of undocumented migrants are not at
the theoretical level, but exist at the practical levels of applying and implementing
international standards. The UN and its Member States must integrate human rights
norms, principles, standards, and goals into each aspect of their structures and policies.
Only when this is achieved will the policy-driven destitution facing undocumented
migrants be recognized as a result of discrimination, exploitation, and inequality, and
no longer be considered a legitimate approach in addressing and resolving irregular
migration. The irregular migrant workers should also be seen from the applicability
of international human rights principles. Basically, irregular migrants are critical to
the protection of their rights like health and employment opportunities. In each of
these areas, there are specific standards and principles that apply to the protection of
migrant workers.

** Governing Labour Migration in Nepal An Analysis of Existing Policies and Institutional Mecha-
nisms, Centre for the Study of Labour and Mobility (CESLAM), 2017, page 69.
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Access to Justice of Nepalese
Migrant Workers

Shom Luitel
Abstract

Access to justice is defined as the ability of people to seek and obtain a remedy
through formal or informal institutions of justice for grievances in compliance with
human rights standard. While talking on access to justice of migrant workers we
need to consider two elements; access to justice in home and access to justice in
destination countries. The Government of Nepal has enacted laws and policies to
ensure access to justice of migrant workers. To ensure safety and protection in
destination countries the Government of Nepal concluded Bilateral Labour Agree-
ment (BLA) and Memorandum of Understanding (MoU) with destination countries.
Despite the enactment of laws, policies and establishment of formal mechanisms
mayjority of migrant workers still face obstacles for accessing justice.

There is inadequate legal provision to safeguard rights of migrant workers and lack
of awareness about their rights and redress mechanism. Furthermore, centralized
redress mechanisms and process, low paid, medical fail, falling in to difficult situ-
ation- undocumented, trafficking are most of harms faced and are unaware about
laws which provide rights and the existing mechanisms on claiming for the justice
to the mistreatment they suffered. Many of the migrant workers even face language
and information channel barriers. To ensure access to justice the Government of
Nepal should reform the laws with adequate compensation and addressing gov-
ernance issue. Similarly, this article also offers suggestions like legal awareness
programs in destination and Country of Origin, decentralization of redress mecha-
nisms, expansion of legal aid scheme in CDO, initiate BLA with redress proce-
dures with country of destination, ratify the ICMW 1990 and ensure victims friendly
criminal procedures.

1. Background

Migration is a natural process of human civilization and there are many pull and push
factors for the cause behind it. Unemployment, poverty, conflict, climate change,
violence and human nature for better life are some of the push factors whereas
good employment opportunity, development, and lack of local human resource
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are common pull factors. For now, out of many reasons to migrate, recent massive
earthquake factors have been added as a push factor for migration from Nepal. The
number of permits issued by the Department of Foreign Employment (DoFE) is
steadily increasing since 2009 to current fiscal year. DoFE has issued 43,78,656
labor permits to Nepalese workers till fiscal year 2017/2018 and two thirds of them
are in Gulf Countries and Malaysia (Nepal Labour Migration, Fact Sheet, 2017).
However, the numbers do not include emigration or migration to India (where a
permit is not necessary and borders are open), which is the most popular and easily
accessible destination for Nepali workers. Among 110 officially open destinations
for, GCC countries along with Malaysia have been prominent destinations for Nepali
migrant workers.

Figure 1: Migrant workers in Destination (Labour Migration for Employment, Status
Report for Nepal 2014,15-2016/17)

Nepalese Migrant Workers in Destination

= Malaysia

m Qatar

m Saudi Arabia
BUAE

m Kuwait

= Others

While Nepali migrant workers continue to fill the labor gaps especially in Gulf
Cooperation Council (GCC) countries and Malaysia. Nepali migrant workers sent
home $8.1 billion in 2018, making it the 19th biggest beneficiary of funds sent by
migrants around the world. This figure in remittance is in similar standing in the
context of Nepal, contributing around 32.1 % of GDP. (ILO, 2018) As per the data
presented by FEIMS in 2018 - 74.5 % migrant workers are unskilled, 24 % are
semiskilled and only 1.5% are skilled which shows that unskilled percentage of
Nepalese workers are mostly employed in difficult, dirty and dangerous (3D) works;
consequently are more prone to various forms of ill treatments in the entire migration
circles.
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InNepal ...... recruiting agencies registered to facilitate foreign employment business
along with 27 branches of recruitment agencies. There are other institutions who
are involve in foreign employment; Pre-departure orientation centers for orientation,
insurance companies for workers insurance and health institution for health check.
Nepal has been trying to manage foreign employment with numbers of institutional
mechanisms and infrastructures. Within the countries there are different mechanisms
such as ministry for policy formulation, department for management, board for
welfare and tribunal for justice delivery (see more in below chapter). Nepal has
diplomatic missions in 30 different countries, safe home for women in four countries
and labour attaché in 8 countries (Nepal Labour Migration, Fact Sheet , 2017). There
are 529 Nepali workers in foreign prisons and 28 Nepali migrant workers in coma in
destination hospitals 730 migrant workers died and 335 workers injured during the
10 year period (Foreign Employment Board bulletin , 2018).

2. Introduction

Access to justice is defined as the ability of people to seek and obtain a remedy through
formal or informal institutions of justice for grievances in compliance with human
rights standards (Necessary Condition: Access to Justice). There is no access to justice
where citizens (especially marginalized groups) fear the system, see itas alien, and do
not access it; where the justice system is financially inaccessible; where individuals
have no lawyers; where they do not have information or knowledge of rights; or
where there is a weak justice system. Access to justice involves normative legal
protection, legal awareness, legal aid and counsel, adjudication, enforcement, and
civil society oversight.

Access to justice has three major dimensions;
a. Appropriate and rights friendly laws
b. Efficient law enforcement agencies
c. Legal support to victims

For accessing justice there should be adequate provisions in law to provide
compensation to victims and punishment for criminal activities. Rights should be
guaranteed and procedures of remedy should be simple, transparent and accessible
to the clients. Without efficient, committed, corruption free, decentralized and
competent law enforcement agencies, people either do not have trust to the system or
cannot access service of the system due to various reasons. Another aspect of access
to justice is the availability of an adequate legal support system to victims. Important
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element of itis free legal aid to people. But this should not limit to legal representation
to clients in courts but should be expanded to legal awareness, capacity building and
provide service to target community in administrative mechanisms. Furthermore this
also should incorporate aspects of law reformation because unjust law cannot provide
justice. Policy formulation, policy implementation and judgments enforcement are
also part of access to justice. While talking on access to justice of migrant workers
we need to consider two elements; access to justice in home and access to justice in
destination countries.

3. Analysis on Nepal Effort on Access to Justice of Migrant Workers
i. Legal and policy Framework

Access to Justice aims to ensure fair and just remedy for the violation of one’s right
and also refers not only to the courts, but also to civil and administrative processes
such as immigration review or state compensation funds which the migrant workers
and member of their families for getting support in safe migration can better access.
Increasing vulnerability and ratio of affected migrant community in the destination
country and country of origin and rising mobility of migrant workers in dire need of
job and income have pursued deeper concern over them.

Some positive initiatives have been taken by government towards safe migration
through legislation including institutional measures with the related steps in the field
of the labor migration. In the process of migration, the large numbers of Nepali
migrant workers have been the victims of exploitation, human rights violations and
abuses by the employers, recruitment agencies and private agencies. In the course,
foreign labor migration is governed by national, bilateral and international laws,
regulations and policy instruments. The newly promulgated Constitution of Nepal
2015 for the first time in Nepalese history has addressed the issue of Foreign labor
migration in article 51.

a. International Conventions

A numbers of human rights instruments deal with workers issues, specifically not
as workers in all case but as an individual/person they entitle to enjoy basic human
rights. Core human rights conventions provide basic protection to the workers. Among
them CEDAW has General Recommendation 26 to deal with women migrant worker
issues. This recommendation 2008 recognizes the potential vulnerability caused by
gender discrimination and recommends states to apply principles of human rights
and gender equality to the case of women migrants. ICCPR, ICESCR and ICMW
1990 are more relevant for the issue. Nepal ratified Protocol to Prevent, Suppress
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and Punish Trafficking in Persons Especially Women and Children, supplementing
the United Nations Convention against Transnational Organized Crime2000.
Unfortunately Nepal’s major destination countries have not ratified most of the
human rights Conventions, thus Nepali workers are unable to enjoy those rights in
destination countries. Human rights Conventions provide following protection to
the workers;

e Right to equality and non-discrimination

e Right to just and favorable conditions of work

e Right to social security

¢ Right to equal pay for equal work

e Rights to decent work

e Equality in court proceeding and fair trail

¢ Rights against racial discrimination

e Rights to freedom of movement and freedom of association

Right to just and favorable remuneration and right to rest and leisure, including
reasonable limitation of working hours and periodic holidays with pay (International
Conventions related to Labour Migration, 2070).

Nepal has not ratified migrant workers specific Conventions such as ICMW 1990,
ILO domestic workers convention 2011 and ILO private employment agency
Convention 1997. Nepal is a party to the CEDAW, but has not developed an action
plan to implement the General Recommendation 26 specific to women migrant
workers.

b. Foreign Employment Policy

The Foreign Employment Policy introduced in 2012 responds to issues in the
migration cycle that had not been addressed previously. The policy is vital to the
safety and protection of workers as its topmost priority, including institutional
provisions for monitoring. It acknowledges the increasing number of female migrant
workers, especially for domestic work and the care industry and the importance of
remittances in the development of migrant workers and their families and society as
a whole. It also attempts to facilitate labor migration with the following strategies:

e To identify and promote employment opportunities at international market.

e To develop skilled human resources having competitive capacity for maximize
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benefits from foreign employment.

e To create each step of foreign employment simple, transparent, reliable,
organized and safe.

e To address concerns of female workers on labor market and ensure their rights
in overall migration cycle.

e To ensure good governance on foreign employment management.

e To mobilize local, national and international resources for foreign employment
management and also promote collaborative efforts through increasing sectoral
partnership.

e To mobilize remittance on human development and productive sector as much
as possible.

c. Foreign Employment Act 2007

The Foreign Employment Act 2007 was enacted to address the new issues brought
by the rapid growth in foreign labor migration. The Act contains several provisions
that respond to the changing dynamics of foreign labor migration patterns. For
the first time, the act has removed gender discrimination with respect to foreign
employment by providing equal right to women on foreign employment. More
importantly, special reservation on foreign employment has proposed to the women,
dalits, and indigenous people. It prescribes recruitment process of workers including
selecting, medical testing, linking with welfare scheme, making contract, doing
insurance and pre-departure training and labor permit. Other important provision
is "foreign employment welfare fund" which is directed to the workers and their
families. Another provision is monitoring and investigating system for ensuring the
control of malpractices, cheating of workers by the agents or employment agencies.
Similarly, there is a provision of "Foreign Employment Tribunal" to deal with cases
which are related to foreign employment. There is provision for compensation in
case of death, injury, medical fail and cheating. Other features include:

e Compulsory provision for labour approval before going abroad
¢ Non-Discrimination against Women workers

e Provision of free visa and ticket policy for gulf and Malaysia

e Foreign Employment Welfare Fund for welfare of workers

e In case of cheating and exploitation compensation to victim and punishment
to culprit.
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e Compensation in case of medial fail in destination countries
e Separate Foreign Employment Tribunal for case adjudication

e In case of breach of contract by providing salary less than specified in the
contract, the migrant worker shall be compensated by the recruiting agency
that sent workers.

e Provision for mandatory insurance, medical test and pre departure orientation

e Ensure welfare provision such as medical treatment for sick workers and
scholarship for dead workers’ children

e Reintegration program to returnee migrant workers.

Figure -2

Laws related to foreign employment
a. Foreign employment act 2007
Foreign Employment Regulation, 2008
Local Government Operation Act 2074
Domestic Workers Guideline, 2015 14
Human Trafficking and Transportation (Control) Act 2064
f.  Non-Resident Nepali Act, 2008

®aoo00CT

The Government of Nepal has enacted Local Government Operation Act 2017
which provides legal jurisdiction to Village Council and Municipality on foreign
employment. It includes data collection of unemployed, information /data collection
on foreign employment, awareness on foreign employment process, financial literacy
and skill training to potential migrant workers, social re-integration of returnee
migrant workers, utilization of knowledge, skill and entrepreneurship got through
foreign employment under the local governments’ jurisdiction.

The Supreme Court of Nepal has given directive orders to the Government of
Nepal on the issues of decentralization of foreign employment justice mechanisms
(Advocate Shom Luitel on behalf of People Forum Vs. Nepal Government, 2073)
in local level, bilateral agreement and rescue mechanism (Advocate Shom Luitel on
behalf of People Forum Vs. Government of Nepal et.al), voting rights (Advocate
Prem Chandra Rai VS Council of Ministers, 2018) to migrant workers and DoFE
jurisdiction on adjudication of foreign employment cases.
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ii. Nepal’s Labour Agreement

Bilateral agreementisconsideredasanimportanttool ininternational treaties, regional
consultative process and national laws and policies. To conduct bilateral agreement,
willingness of sending and receiving country plays a Vitol role. Only government
cannot do that. However, if you see critically, Nepal government has opened 110
countries for foreign employment where only 9 Bilateral Labour agreement (BLA)
(Advocate Shom Luitel on behalf of People Forum V. Government of Nepal et. al ,
2074) and Memorandum of Understanding (MoU) with destination countries have
been signed. It indicates that Nepal government's less priority to initiate bilateral
agreement and even among them 7 are MoUs with less binding character.

Content of most of the bilateral agreements and MoUs are weak in term of securing
rights of migrant workers in destination countries (Study on Nepal’s Bilateral
Labor Agreements with Destination Countries). Some provisions of agreement are
discriminatory toward the women and even contrary with the prevailing laws. Lack
of appropriate skills and lack of institutional memory are also important obstacles
for meaningful BLA/MOU. The Government is not able to change the mind-set
while making and negotiating BLA /MOU by not involving relevant stakeholders
contrary the GCM principle- only government cannot solve problems related
migration- need whole society approach (Global compact for safe orderly and
regular migration, 2018). Those agreements contain joint committee or technical
committee as mechanisms for enforcement of agreement but lack of implementation
of the provisions.

Figure -3 Nepal BLAs/MoUs

Country Year Nature of agreement
Nepal and Qatar March, 2005 Bilateral Agreement
Nepal and Jordan October, 2017 Bilateral Agreement
Nepal and Bahrain April, 2008 MoU
Nepal and UAE July, 2007 MoU
Nepal and Israel August, 2015 MoU
Nepal and Japan July, 2011 MoU
Nepal and Korea July, 2007 G2G
Nepal and Malaysia 2018 MoU
Nepal and Mauritius 20019 MoU

National Human Rights Commission, Nepal



Sambahak

Recently Nepal has made bilateral agreement with Malaysia, Mauritius and renewed
MoUs with UAE and Japan. Those MoUs have ensured basic safety to the workers
and incorporate employer pay (Japan not yet settled) model. In employer pay model
employers are responsible to pay recruitment cost and for migrant workers it will
be zero recruitment cost. Other provisions of agreements( Malaysia, UAE and
Mauritius) includes non confiscation of passport, rights to change employer in certain
condition, salary in workers bank account, return ticket in emergency situation and
resident permit while cases are pending. Implementation of these provisions needs
to be ensured as we are having experience of failure of implementation of free visa
free ticket policy.

iii. International and Regional Consultative Process on Labour Migration

Nepal government is a part of international and regional consultative process on
labour migration; GCM, GFMD, CP and ADD. Global Compact for Safe, Orderly
and Regular Migration (GCM) is adopted by the UN General Assembly in 2018. It
recognizes migrant rights as human rights and establishes mechanisms within UN
system to deal with migration issues. It has 23 objectives with emphasis on whole
of nations and whole of society approach in implementing GCM. Global Forum on
Migration and Development (GFMD) is international nonbinding consultative forum
where governments meet each year to share best practice and discuss challenges of
migration and development. The regional consultative processes in Asia are Abu
Dhabi Dialogue (ADD) and Colombo Process (CP). ADD is composed by countries of
origin and countries of destination whereas CP is formed by labor sending countries.

SAARC is the inter-governmental mechanism in South Asia which has adopted
agenda on labour migration known as agenda 21 on 18" SAARC summit held in
Kathmandu in 2014. Nepal government has lead to prepare/adopt the SAARC Plan
of Action on Labour Migration which has 3 core objectives; to set up an institutional
mechanism at the regional level, to facilitate the development of a ‘SAARC
Declaration on Labour Migration and identify priority thematic areas for regional
cooperation (SAARC initiative on Labour Migration).

iv. Institutional Mechanisms
a) The Ministry of Labour and Employment

The Ministry of Labuor and Employment is the apex body that governs labor
administration and management. It manages safe, dignified and decent foreign
employment and serves to create an enabling environment for relations among
employers, workers and other stakeholders. The Ministry has been mandated with
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responsibility for the making labour agreement with destination countries, policy
formulation including regulating foreign employment as defined in labor-related
legislation and takes the lead in the formulation, implementation, coordination,
monitoring and evaluation of policies, plans and programs related to foreign labor
migration and employment.

b) The Department of Foreign Employment

The Department of Foreign Employment was established to manage safe and
dignified foreign employment, including regulating to operations of the recruiting
agencies and other business offering related services to ensure they conduct fair and
decent practices. Similarly the Department regulates labor permit system, including
the issuance of, renewal and revocation of a license to operate for RAs and control
fraud. The Department of Foreign Employment, which receives complaints of
violations of the FEA 2007, conducts investigations, makes judgments in respect to
certain offenses under the act and imposes penalties, and registers charge sheet in
more serious cases at the Foreign Employment Tribunal.

¢) The Foreign Employment Board

The Foreign Employment Promotion Board was established with the main functions
to implement promotional activities for foreign employment and to ensure the social
protection and welfare of migrant workers through the functions and duties like
carrying out studies of international labour markets and explore new destinations,
manage the foreign employment welfare fund, conduct pre-departure orientation an
skills, rescue, rehabilitation and reintegration, financial support and compensation to
distress migrant workers and members of their family.

d) The Foreign Employment Tribunal

The Foreign Employment Tribunal was established under the Foreign Employment
Act 2007. It is a judicial body consisting of three members: chaired by the Judge of
the High Court, a case-trying officer of the Labor Court and the gazetted first class
officer in the judicial service. The foreign employment cases filed in the Tribunal
are tried and settled in accordance with the Summary Procedures Act, 1972. The
Tribunal adjudicates cases registered by the Department of Foreign Employment.
Tribunal and the verdict can be appealed in the Supreme Court.

e) Labor Attaché

Section 68 of the Foreign Employment Act 2007 requires the appointment of a labor
attaché in destination countries where 5,000 or more Nepali migrant workers are based
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(Advocate Shom Luitel on behalf of People Forum V. Government of Nepal, 2067) .
The functions, duties and powers of the labor attachés are assisting in resolving any
dispute between workers and employers. Similarly, the another important function
is to make the necessary arrangements for rescuing any Nepali worker who has
been deemed helpless in the course of foreign employment, manage the repatriation
arrangements of the body of any deceased migrant worker and discourage them to do
any other work than set forth in the work contract.

V. Programs for Safe Migration

The Safer Migration Project (SaMi) is a bilateral initiative of the Governments of Nepal
(GoN) and Switzerland, with technical assistance from Helvetas. In its current third phase
(2018-2022), SaMi is working in 39 districts with high rates of labour migration, including
Kathmandu. The overall goal of the project is that migrants & their families are better
protected by concerned Nepali institutions and benefitted from decent work conditions
abroad. In addition, Phase I11 of the SaMi takes place in the context of state’s federalization
process, which gives important competencies to the local governments (palikas), including
on Foreign Employment. SaMi Il will also support this transition and in particular local
governments’ capacities to exercise their function according to good governance criteria.

The Rural Enterprises and Remittances Project (RERP) "SAMRIDDHI" (Government
of Nepal, Ministry of Industry, Commerce & Supplies Rural Enterprises and
Remittances Project SAMBRIDDHI) is a joint project of the Government of Nepal
(GoN) and the International Fund for Agricultural Development (IFAD). GoN and
IFAD signed the Financing agreement for the Project on 10 December 2015 and
is expected to be completed by December 2022. Its strategic goal is to “reducing
poverty and achieve sustainable peace through employment-focused, equitable and
inclusive economic development”. As its name suggest, Samriddhi is not to promote
migration, but rather to, firstly, promote better local economic opportunities and,
secondly, to enable those that still choose to migrate or who are returning to be better
able to gain the full benefits of migration as a transformative step in their families’
economic livelihoods. The Project intends to cover 16 districts namely Morang,
Sunsari, Saptari, Siraha, Bhojpur, Dhankuta, Khotang, Terhathum, Udayapur, Bara,
Dhanusa, Mahottari, Rautahat, Sarlahi, Okhaldhunga and Sindhuli.

National Human Rights Commission has played important role to ensure safe, orderly
and regular migration. NHRC mandate includes investigation, advice, building
cooperation with other NHRI and monitoring the functions of state agencies. NHRC
has provided 16 points recommendation to Nepal government to improve situation
of migrant rights on date 2073.3.29. National human rights commission of Nepal
made MoU with Malaysia, Qatar and Korea Human rights commission in protecting
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rights of migrant workers.

There are other programs implemented by NGOs in support of INGO, UN agencies
and development partners especially in the field of free legal aid, awareness, policy
advocacy, providing shelter, capacity building, rescue, PIL and women empowerment.
Under the government’s SaMi project People Forum for Human rights Provide Free
legal assistance to migrant workers (People Forum for Human Rights).

4. Gaps/ Barriers of Access to Justice of Migrant Workers

Despite the enactment of laws, policies and establishment of formal mechanisms
majority of migrant workers still face obstacles for accessing justice. There
is inadequate legal provision to safeguard rights of migrant workers and legal
procedures are not accessible to migrant workers. Similarly lack of awareness about
their rights and redress mechanism is one of the most challenges of migrant workers
that they are unaware (UNIFEM, 2018) about either their rights guaranteed by Nepali
law or the mechanism established when those rights were violated. Furthermore,
centralized redress mechanisms and process are major problems migrant workers
faced in accessing justice.

There is widespread cheating along with violation of migrant workers’ rights in the
entire migration cycles; in most case (41.23% see chart below) within the countries.
This resulted owing to a number of institutional factors and government’s substandard
capacity to enable safer journey for migrant workers. (FEIMS, 2018). Unethical
recruitment process is huge challenge migrant workers faced within the country.

Figure-4
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Source: Free Legal Aid and Paralegal Service to Migrant Workers, People Forum 2019
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Low paid, medical fail, falling into difficult situation- undocumented, trafficking
are most of the harms faced by Nepali workers in destination countries. Most of the
migrant workers working abroad are unaware about laws which provide rights and
the existing mechanisms on claiming for the justice to the mistreatment they suffered.
This was further made intricate by the existing migrant-unfriendly laws and policies
in the GCC countries like the Kafala System. (Study on Migrant Workers' Access
to Justice in Destination Countries (Malaysia and the UAE)) Migrant workers are
also unable to use the existing legal structure to protect and promote their interest,
given that many of the migrant workers face language and information channel
barriers. Interventions from Government of Nepal to promote the migrant rights at
the destination countries through its national, bilateral and multi-lateral proceedings
are insufficient to realize the goal of betterment of the Nepalese migrant workers.
The diplomatic missions in the destination countries from the GoN are insufficient
to cover the large population of Nepalese migration, which resulted deprivation of
many Nepali migrant workers from justice. There are many barriers in accessing
justice for migrant workers;

a. Legal Barrier

e There is no adequate legal provision in laws to regulate foreign employment
and address the problems faced by migrant workers while accessing Justice.
Even the existing legal provisions are not implemented properly.

e Majority of Migrant workers are unaware about the legal rights and process
of redress. This lack of knowledge acts as the barrier to justice as the migrant
workers are likely to be more vulnerable to exploitation.

e The ban for women has created another significant barrier in the access to
Justice. Female migrant workers choose irregular channels and become
undocumented which leaves less ground to file a case and get justice.

e Unfair Recruitment Process is another barrier in accessing justice. Every
recruitment agency doesn't follow the governmental working standards and
charging the service fees contrary to the clear terms and regulation guided by
the Act 2007. Most of the recruitment agencies work through a channel of local
sub-agents, who become trustworthy to local youths, thus the vulnerability of
being victim of fraudulent agencies rises. The free-visa, free-ticket scheme
announced by the government in June 2015 is largely unimplemented policy,
thus migrant workers are complained to pay more recruitment fee.
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b.

116

Governance Related Barrier

Corruption has been found in the foreign employment both in Private and
public sector. Due to that factors, governance of the field affected and policy
have not been implemented or reformed.

There is unbalanced power relation between Migrant workers and RA. Most of
the Recruitment Agencies in Nepal possess a high ranking position. Similarly,
they are well equipped with economic and other necessary resources whereas
the innocent migrant workers as far behind from all those facts. Migrant
workers are often deceived by recruitment agencies, demand excessive fees
for their services, confiscate passports or produce unofficial documentation,
increasing the risk of abuse and exploitation by employers. Because of all
these reasons Migrant workers relatively in weaker position in comparison to
RA.

The Political affiliation of RA is affecting in law reform and implementation
process. Many of the RAs have direct connection with the high level officials
which leads to influences in many aspects including changes or reformation
in laws.

Social Barrier

123 languages are spoken as a mother tongue (first language) in Nepal. But the
Official language is Nepali. In this situation the victims with different mother
tongue do not understand the language of court and redress mechanism.

Migrant Workers suffer from different kind of social stigma. Especially
female migrants often face unique challenges in accessing the justice system
in general in Nepal, various questions are raised on their character which leads
female migrant workers into more vulnerable conditions.

Migrant workers have dissatisfaction towards redress mechanisms. The main
reason behind this dissatisfaction is the lengthy bureaucratic procedure that
takes place in the court and quasi-judicial bodies to solve the case and the
behavior that the governmental bodies and institution shows towards the
victim.

Economic Barrier

Victims of foreign employment do not have fees to hire lawyers to represent
on behalf of them. Due to the work pressure of government attorney, victims
do not have access to counseling and other legal services from the government
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attorney. So, they seek service from private lawyer but the victims do not have
enough money to hire such lawyers.

e The redress mechanisms related to foreign employment are located in
Kathmandu. For example, all licensed recruitment agencies, as well as DoFE,
Foreign Employment Tribunal, the Foreign Employment Board, and the
private insurers are located in Kathmandu. Centralization, and the associated
distance of many workers from redress mechanisms, creates significant
barriers to access to justice for Nepali labor migrants, including time, travel
expenses, and awareness.

e Lack of government owned sustainable legal aid scheme is another barrier
for accessing justice. Peoples' forum a non- governmental organization is
providing free legal aid services to the sufferer regarding foreign employment
cases which sustainability is based on donor funding and lack coverage up to
destination countries.

e. Institutional Barrier

e There are different institutions to deal with the matters of foreign employment
cases like Department of Foreign Employment, Foreign Employment Board,
Foreign Employment Tribunal and Consular Department. Victims have to
bear additional pressure as they have to move from one place to another to
accomplish simple task. Some victims leave their cases because of these
complexities.

e All redress mechanisms and institutions are centralized in Kathmandu. DoFE,
FET and FEPB have their offices in Kathmandu and do not have branch offices
or representation at the provincial or local level. For workers outside the
capital who are aware of the redress mechanism, the time and expense needed
to travel to Kathmandu is often prohibitive.

e The principal institutions charged with assisting migrant workers are
underfunded and under resourced. There is lack of specialized training for
personnel charged with solving cases which raises questions on the capacity of
the authorities and judicial staff in solving or hearing any cases. The frequent
change of governmental staffs also hinders in the justice process.

e There is lack of coordination among the institutions responsible for assisting
victims. There is also lack of case referral mechanisms to referrer cases relating
to human trafficking and labor migration.
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f.

Criminal Justice System’s Barrier

Inadequate victim friendly justice system is one of the top most barriers in
Nepal. Criminal justice system is an outcome of the cries of the crime victims.
Justice just means a process and means to declare punishment. The decision is
given and punishment is imposed but there is no proper execution of judgments.
The procedure that victims have to follow is so lengthy that sometime victims
leave the case. Victims do not get immediate relief.

Insufficient women sensitive criminal justice system is another barrier in which
especially women migrant workers face unique challenges in accessing the
justice system in general. Our criminal justice system is not sensitive towards
female migrant workers/victims. Thus, sometimes women hesitate to come to
redress mechanisms.

Lack of adequate evidences in migrant workers' cases is another barrier mostly
in country of origin. Migrant workers frequently do not have the necessary
evidentiary documents to bring claims through formal redress mechanisms.
Many migrant workers also have their documents confiscated by employers
abroad, and are not able to recover them if they leave in distress.

Lack of adequate resources and capacity of investigation mechanisms also
creates barrier in access to justice. The weak investigation impacts to the
failure of cases.

There is illegal mediation practice in Foreign Employment cases as distress
migrant workers are unaware about the redress mechanism. Even if they are
aware they are unable to bargain their interest with RA is such mediation.

There is lack of publicity of judgments of the Foreign Employment Tribunal
which creates lots of challenges and barrier while accessing justice by migrant
workers.

Lack of proper execution of judgment is also the barrier for accessing justice. The
Foreign Employment Tribunal does not have the power to enforce its decisions,
which results in increased burdens and delays for migrant workers cases to obtain
compensation. Only 10% got compensation after judgments made in favor of victims
(Study on the decisions of foreign Employment cases by FET and DoFE, 2017).

Barriers in Destination Countries

There is no adequate legal protection in the destination countries to safeguard
the rights of Nepalese migrant workers. Laws of some countries have cover
labor but domestic workers falls under the exception of such laws.
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2.

10.

There is lack of legal aid services to migrant workers in the destination
countries.

Migrant workers do not have knowledge on rights and process of remedy
provided by destination countries. Pre-departure orientation contains limited
information regarding legal rights and options for obtaining redress and
compensation for harms.

Weak role of diplomatic agencies as they do not adequately support migrant
workers to access justice in destination countries. They don’t have adequate
resources, training and influence to genuinely assist workers when their rights
are violated.

Migrant workers have language problems in the destination country and due
to such barrier most of the Nepalese migrant workers can’t speak the language
spoken in the destination countries/redress mechanisms and this creates barrier
in access to justice in the destination countries.

There are not adequate shelters to the victims in the destination countries.
There are not shelters for male Nepali migrant workers and there are only four
shelters for women migrant workers in destination countries. In case if their
cases are initiated in the destination countries they are not allowed to stay till
the case is resolved.

No or poor employment contract can be another barrier by which most of
the migrant workers are deceived by RA or agents by giving them fraudulent
contract or dual contract. Many of them even did not know about the provision
of the contact they are going to sign in. The bitter reality is that when they
reached to airport the RA just handover them the contract and they are forced
to sign it.

Lack of travel documents in the destination country creates lots of challenges to
migrant workers. Almost all employers of the destination countries confiscate/seize
the passports of the workers, placing the latter at higher risk of being exploited.
This is done for preventing them from leaving the abusive workplace.

Lack of Bilateral Agreement between country of origin and destination country
is another barrier in the process of labor migration.

Low influence of international community also can consider as one of the
barriers of access to justice. The effectiveness and influence of International
Community is very low in the sector of labor migration especially in GCC.
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5. Conclusion and Recommendations

Nepal government has made number of initiatives to promote access to justice of
migrant workers. There are laws, policy, institutional mechanisms and program to
ensure access to justice. On the one hand, there is gap in implementation of those
initiatives and on the other hand laws and policy need to be reform time by time.
Complaint procedure is decentralized by recent amendment of the act, but still
investigation and adjudication is centralized. How to bridge the migrant workers
knowledge gap on legal proceeding is another challenge. Nepal government
should consider the gaps while making laws, policies, creating mechanisms and
introducing program for safe migration. Here are major recommendations for
promotion of access to justice of migrant workers;

a.

The Government of Nepal should reform the law with adequate
compensation and addressing governance issue. The Act should recognize
migrant workers as the right holders. It should incorporate the key human
rights provisions provided by International Conventions to which Nepal
IS party.

Government should focus on strengthening law and policies which
safeguard rights of migrant workers.

Legal awareness programs should be conducted regarding laws of Country
of Destination and Country of Origin. Necessary measures should be
taken to raise awareness among the workers on dual contract, counselor
protection, complaint procedure, provisions of bilateral agreement, about
pre-departure orientation etc.

Victims should be provided with shelter and financial assistance during
their cases proceeding. Immediate relief should be provided to the victims
while their cases are pending.

Decentralization of redress mechanisms should be done at three level of
governments. This also includes the expansion of roles and responsibilities
of local government agencies including local labor offices to receive
complaint of migrant workers.

Expansion of legal aid scheme in districts level as CDO has mandated
for foreign employment case and in Destination Country is necessary to
provide effective remedy to the victims of foreign employment cases.

Initiate /implement BLA with redress procedures with Country of
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Destination. There should be active multi-stakeholders engagement in
negotiating Bilateral Agreement with major labor receiving states to
ensure that migrant workers remain safe in destination countries.

h. Strengthen capacity/resource of diplomatic mission including labor
attaché capacity building. The Government should take necessary step
to clarify the mandate of Nepalese Embassies and labor attaché i.e.
monitoring working condition, referring appropriate cases regarding
violation of International law and local law.

i. Increase resourcing, transparency, accountability and efficiency within
DoFE and the tribunal to improve enforcement of migrant worker rights
and private sector accountability.

j.  Ensure Fair Trial to migrant workers who have been charged with criminal
offences in destination countries. Financial assistance should be provided
to hired lawyers as per the FEB guideline for imprisonment cases.

k. The government of Nepal should ratify the UN Convention on the
Protection of the Rights of All Migrant Workers and Members of Their
Families, the ILO Domestic Worker Convention (189), and the ILO
private employment convention.

I.  Ensure victims friendly criminal procedure in line with the article 21
(seizer of property of defendant, interim compensation and statement
taking and verification system by the Tribunal) and Article 51 of the
constitution. The Governmental bodies and courts should change their
behavior towards victims.

m. Increase Coordination between embassies, the DoFE and the FEB
regarding the handling of cases. Case referral mechanism should be
established between police and DoFE.

n. Initiate joint intervention on labor migration by International and Regional
Community (Such as SAARC) in GCC countries.

0. Summary Court Procedure should be followed by the DoFE and FET in
igrant workers cases as mandatory by foreign employment act 2007.

p. Review DoFE jurisdiction on investigation of serious foreign employment
offences considering police has such expertise and capacity. Review and
repeal DoFE jurisdiction on case adjudication as per the Supreme Court’s
directive order.
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International Labour Standards for the
Protection of Rights of Migrant Workers

Neha Choudhary

Abstract

Migration across international borders in search of better livelihood has become
one of the defining features of today s globalized economy. With increased inter-
national mobility for decent work and better livelihood comes new challenges for
government and policy makers in managing safe labour migratory flows both in
countries of origin and destination, especially in setting moral standard for mem-
ber states to abide by. In such context, international labour standards can serve an
important role for protection of the rights of migrant workers both in countries of
origin and destination. This paper lists down the key international instruments that
have been adopted for the protection of migrant workers. It then goes on to analyse
the implications of being or not being party to labour standards are for Nepal as a
country of origin. The paper concludes that international instruments can serve as
reference point and basis for the development of national, bilateral and regional
instruments, regardless of their ratification status.

One of the most enduring features in today’s globalized economy is workers increas-
ingly migrating from their country to another in the search of decent work and better
livelihoods. There are currently an estimated 272 million international migrants in
the world, out of which 47.9 % are women®. In this context, the movement of migrant
workers can take many forms and patterns and affect men and women differently.
While movement of labour is an important aspect of globalization and provides al-
ternative livelihood opportunities to many people; it also poses new challenges for
governments and policy makers in managing safe labour migratory flows both in the
countries of origin and destination.

! United Nations, Department of Economic and Social Affairs, Population Division (2019). Interna-
tional Migration 2019: Wall Chart. Available at: https://www.un.org/en/development/desa/pop-
ulation/migration/publications/wallchart/docs/MigrationStock2019_Wallchart.pdf [Accessed: 12
February 2020]
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There are evidences that migration can have positive impacts for migrant worker?s
and their families, especially in terms of remittance and skills transfer. However,
several studies have shown that migrant workers are also at risk of enduring nega-
tive effects of migration including situations of forced labour and human trafficking.
Some of these include unpaid wages, confiscation of identity documents, excessively
long work hours without rest days, restrictions on freedom of movement, deception
and intimidation as well as physical & psychological abuses/ violence. These consti-
tute grave violation of recognized human and labour rights. Increasing prospects of
safe migration and contributing to reduce vulnerabilities and risks of trafficking and
forced labour in the process requires concerted efforts on the part of both by sending
and receiving countries.

It is in this context that international instruments can play a vital role, especially in
setting moral standard for member states to abide by. International labour standards
are legal instruments or international treaties, which express international consensus
on the measures or approach to adopt with regard to specific aspect of the world of
work?3. These instruments more often than not, become the reference point and basis
for the development of national, bilateral and regional instruments, regardless of
their ratification status. In the case of International Labour Organization (ILO)- a
specialized agency within the United Nation which brings together governments,
employers and workers of 187 member states to set labour standards, develop polic-
es and devise programmes promoting decent workers for all- international labour
standards are core legal component of its strategy to govern globalization, promote
sustainable development, eradicate poverty and to ensure people can work with dig-
nity and safety. The relevance of international labour standards is significant in the
current context as international migration is an essential feature of globalization.

This paper aims to provide a brief overview of the key international instruments in
relation to protection migrant workers.

% Migrant Worker refers to a person who migrates from one country to another, with a view of being
employed CO97- Migration for Employment Convention (Revised), 1949 (No. 97)”. Available at:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT _
ID:312242 [25 February 2020]

3 International Labour Organization (2019). Rules of the game: An introduction to the standards-
related work of the International Labour Organization. International Labour Office: Geneva
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Key International Instruments for the Protection of Rights of Migrant Workers

International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families (ICMW), 1990*

Also known as UN Migrant Workers Convention, this convention is considered to
be one of the most comprehensive international treaty on migrant rights. Adopted
by the UN General Assembly in 1990 and came into force 2003, this convention
requires signatory countries to respect and ensure the rights of migrant workers and
their families without discrimination of the basis of their sex, gender, race, colour,
language, religion, ethnicity, nationality, age, economic position, marital status or
other status. The Convention also covers the entire migration process of migrants
and their families, including the preparation of migration, departure, transit and the
entire period of employment. Further, it gives migrant workers and their families to
enter any state, including their own, at any times without being subjected to inhu-
mane treatment. Additionally, the Convention also states that no migrant workers or
their family member can be held in slavery or engaged in forced or compulsory la-
bour. Most importantly, it calls for equal treatment of migrant workers at par with the
nationals of the host country on matters of remuneration, hours of work, overtime,
weekly rests, leave, health facilities, termination of contract and social security. It
also ensures the right of freedom of association for migrant workers. The Conven-
tion, very importantly, guarantees the fundamental rights of all migrant workers,
irrespective of their legal status, and their families.

The Migration for Employment Convention, 1949 (No. 97)°

Amongst other things, the International Labour Organization (ILO) formulates in-
ternational labour standards that are more targeted towards migrant workers®. In the
context of movement of “surplus labour”, the Migration of Employment Convention
(1949) was adopted to protect workers from discrimination and exploitation while
employed in countries other than their own. This Convention too applies to the whole
labour migration process from entry to return. However, the focus in only on migrant

* “International Convention on the Protection of the Rights of All Migrant Workers and

Members of Their Families (ICMW), 1990”. Available at: https://treaties.un.org/doc/Trea-
ties/1990/12/19901218%2008-12%20AM/Ch_IV_13p.pdf [Accessed: 24 February 2020]

> “CO97- Migration for Employment Convention (Revised), 1949 (No. 97)”. Available at: htt-
ps://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT _
1D:312242 [25 February 2020]

® Migrant workers refer to a person who migrates from one country to another, with a view of being
employed otherwise than on his [or her] own account.
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workers in a regular’ situation. The Convention covers the conditions governing an
orderly recruitment of migrant workers. Emphasis is placed on the principle that
migrant workers should enjoy equal treatment as national workers in terms of living
and working conditions, employment taxes, access to justice, social security®, trade
union membership and collective bargaining. The Convention also calls for regula-
tions of conditions under which migration for employment must occur, for example
exchange of information and cooperation between government services. Some of
the general protection provisions included in the Convention include facilitation of
departure, journey and reception for migrant workers, rights of migrants to transfer
earnings and savings and prohibition of expulsion of migrant workers in the event of
incapacity of work

The Migrant Workers (Supplementary Provisions) Convention, 1975 (No.
143)°

The supplementary provisions to the Migrant Workers Convention (N0.97) was ad-
opted in the context where there was a shift towards controlling migration flows
and eliminating irregular migration and suppressing the activities of organizers of
irregular movements of migrants. This has a broader coverage than Convention No.
97 and emphasizes that ratifying states must respect the basic human rights of all mi-
grant workers regardless of their status. There are two main parts to this Convention:

e PartI (Articles 1-9): Migration in abusive conditions: is the first attempt
by the international community to deal with irregular migration from a hu-
man rights-based perspective.

e Part II (Articles 10-14): Equality of opportunity and treatment: only
applies to regularly admitted migrants

7 Irregular Migrant are defined as: “a person who, owing to irregular entry, the expiring of his or her visa,
the rejection of his asylum application or other reasons, lacks legal status in a transit or country of destina-
tion”. The Protocol against the Smuggling of Migrants by Land, Sea, and Air, supplementing the United
Nations Convention against Transnational Organized Crime, 2000, Art. 3(b) defines irregular entry as:
“crossing borders without complying with the necessary requirements for [regular] entry into the receiv-
ing State” Please see: UNAOC & Panos Europe (20140).Media Friendly Glossary on Migration. Available
at: https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---migrant/documents/publica-
tion/wems_310235.pdf [Accessed: 25 February 2020]

¥ However, special provision may be made
? “C143 - Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)”. Available

at: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:::N0O:12100:P12100_ILO_
CODE:C143:NO [Accessed: 25 February 2020]
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Ratifying government reserve the liberty to exclude either part I or part 11 from their
ratification. The first part of the Convention deals with the problems arising out of
irregular migration and illegal employment of migrants and provides equality of
treatment between irregular and regular migrants with respect to certain rights. It
calls for respecting basic human rights of all migrant workers regardless of their
legal status. Further, it strives to suppress illegal employment of migrant workers.
It calls for punishment of the organizers of such migration and procurers of work-
ers in movement, assistance and employers. It also ensures protective measures for
migrant workers who have lost employment (against irregular status) or who are in
an irregular situation.

The second part of the Convention substantially widens the scope of equality be-
tween migrant workers in a regular situation and nationals. In particular, this in-
cludes equality of opportunity to access to employment and occupation, social secu-
rity (some limitations, for example a separate scheme for MWs), cultural rights and
right to organize, equality of treatment and working conditions and right to family
reunification.

Domestic Workers Convention, 2011 (No. 189)°

The Domestic Workers Convention was adopted in 2011 recognizing the contribu-
tion of domestic workers*! to the global economy and yet continuing to be underval-
ued and largely invisible. Additionally, the convention also recognizes that domestic
work is largely carried out by women and girls, many of whom are migrants and are
likely to be vulnerable to discrimination in respect of conditions of employment and
work and to other human rights abuses. The Convention covers all domestic work-
ers, including migrant workers.

The Convention clearly states that domestic workers are entitled to the same basic
labour rights as all workers. Some of these key rights include reasonable hours of
work, weekly rest of at least 24 consecutive hours, a limit on in-kind payment, clear
information on terms and conditions of employment and respect for fundamental

10<C189 - Domestic Workers Convention, 2011 (No. 189). Available at: https://www.ilo.
org/dyn/normlex/en/f?p=NORMLEXPUB:12100:::N0O:12100:P12100_ILO_CODE:C189:NO [Ac-
cessed: 25 February 2020]

! The Convention defines the term domestic worker as “any person engaged in domestic work
within an employment relationship.”. Domestic work as “work performed in or for a household or
households” The definition of domestic worker excludes people who perform domestic work only
occasionally or sporadically and not on an occupation basis Refer to: https://www.ilo.org/dyn/nor-
mlex/en/f?p=NORMLEXPUB:12100:::N0O:12100:P12100_ILO_CODE:C189:NO [Accessed: 25 Febru-
ary 2020]

National Human Rights Commission, Nepal



Sambahak

principles and rights at work. Recognizing the specific vulnerabilities of migrant
domestic workers, the Convention includes provisions that specifically concern mi-
grant domestic workers. This includes:

- Migrant domestic workers should receive a written contract that is enforce-
able in the country of employment, or a written job offer, prior to traveling
to the country of employment. The contract should address the terms and
conditions of employment.

- Ratifying members states are required to specify the conditions under which
domestic workers are entitled to repatriation at the end of their employment.

Conventions on the Elimination of All Forms of Discrimination against \Women
(CEDAW), 1979*2 and CEDAW General Recommendation No. 26 on Women
Migrant Workers, 2008

The UN General Assembly adopted the Convention on the Eliminations of All Forms
of Discrimination against Women (CEDAW) on 18 December 1979 with the aim
to entrust state parties with the responsibility to ensure equality between men and
women in terms of rights including that of employment. Article 11 of the Convention
recognizes women’s right to work as a fundamental human right and that women in
the field of employment reserve the right to freely choose their profession and em-
ployment; have the right to promotion, job security, and all benefits; have the right
to equal remuneration, including benefits, for equal work; and right to protection of
health and safety in working conditions.

At its 32" session in January 2005, the CEDAW committee issued a general recom-
mendation recognizing that some categories of women migrant workers may be at
risk of abuse and discrimination. The three categories of women migrant workers
recognized by the committee included i. women migrant workers who migrate inde-
pendently; ii. Women migrant workers who join heir spouses or other members of
their families who are also workers; and, iii. Undocumented women migrant work-
ers who may fall into any of the above categories. It recognizes that migration is a
gendered phenomenon and that migration patterns and channels vary across gender.
Very importantly, it recognizes that migration often presents new opportunities for

12 «

Convention on the Elimination of All Forms of Discrimination against Women New York, 18
December 1979”. Available at: https://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx
[Accessed: 25 February 2020]

1> CEDAW General Recommendation No. 26 on Women Migrant Workers, 2008. Available at:
https://www.youtube.com/watch?v=80DBTtdgM9g&list=RDEMyA195hR70OuQFAMVGVAjTjQ&ind
ex=14 [Accessed: 25 February 2020]
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women and gives them means for economic empowerment while also increasing
their vulnerability to sex- and gender-based discrimination and violation of their
rights. Hence, the Convention calls for an integration of a gender perspective to anal-
ysis of the situation of women migrant workers as well while developing policies to
counter discrimination exploitation and abuse. It also emphasises on the application
of principles of human rights and gender equality migrant women as outlined in vari-
ous international standards.

Specifically, it requires states parties in both countries of origin and destination
to adopt common responsibility to formulate comprehensive gender-sensitive and
rights-based policies. For the country of origin, the recommendations the Convention
provides are: protect and respect the rights of female migrant workers by lifting dis-
criminatory bans and restrictions on migration; provide education, awareness-raising
and training; adopt regulations and monitoring systems, and implement programmes;
provide health services, travel documents, legal and administrative assistance; safe-
guard remittances of income; and facilitate their return. Similarly, for the countries
of destination, the Convention recommends that they lift discriminatory bans or re-
strictions on immigration; provide legal protection to women migrant workers, and
freedom of movement; grant access to remedies; introduce non-discriminatory fam-
ily reunification schemes and residency regulations; provide training and awareness-
raising, monitoring systems, access to services, rights while in detention for both
documented and undocumented women, and protection of undocumented women
migrant workers. It recommends that countries of origin, transit and destination enter
into bilateral or regional agreements, and adopt the practice of sharing information
and best practices. The recommendation also calls for ratification of or accession of
relevant intentional treaties.

Private Employment Agencies Convention, 1997 (No. 181)*

In 1997, the Governing Body of the International Labour Office adopted the Private
Employment Agencies Convention recognizing the role the private employment can
play, if regulated appropriately, in a well-functioning labour market. This Conven-
tion provides the international standard for fair and decent labour recruitment prac-
tices. One of the key features of the Convention is the government needs to ensure
that private employment agencies do not charger workers any fees for their recruit-
ment services. The Conventional also calls for the governments to take measure to
ensure adequate protection for workers employed by private recruitment agencies in

4 “C181 - Private Employment Agencies Convention, 1997 (No. 181)”. Available at: https://www.

ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C181 [Accessed: 25
February 2020]
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relation to: freedom of association; collective bargaining; minimum wages; working
time and other working conditions; statutory social security benefits; access to train-
ing; occupational safety and health; compensation in case of occupational accidents
or diseases; compensation in case of insolvency and protection of workers claims;
maternity and parental protection and benefits.

As a complementary document, the ILO Governing Body adopted the General Prin-
ciples and Operational Guidelines on Fair Recruitment in 2015 and the Definition
of Recruitment Fees and Related Cost in 2019. Read together, this document inform
the current and future work of the ILO and of other organizations, governments and
social partners on promoting and ensuring fair recruitment. While the general prin-
ciples outline 13 principles intended to orient implementation at all levels, the opera-
tional guidelines address the responsibilities of specific actors, particularly govern-
ments, enterprises and public employment services, in the recruitment process and
include possible interventions and policy tools. These principles and guidelines are
intended to cover the recruitment of all workers, including migrant workers, whether
directly by employers or through intermediaries. Some of the key elements of fair
recruitment include®:

- No recruitment fees or related costs to be charged to workers/jobseekers

- Respect for human rights, including those expressed in international labour
standards in particular the fundamental rights including the freedom of as-
sociation and right to collective bargaining, the elimination of forced labour,
and the elimination of discrimination in respect of employment and occupa-
tion;

- Transparency of process, and workers to have access to information in rela-
tion to recruitment and employment;

- Compliance with national laws, regulations, employment contracts;
- Access to effective grievance mechanism ;

- Workers” agreement to work must be voluntary and workers are free from
deception and coercion;

1> “General Principles and Operational Guidelines for Fair Recruitment and Definition of Recruit-

ment Fees and Related Costs”. Available at: https://www.ilo.org/wcmsp5/groups/public/---ed_
protect/---protrav/---migrant/documents/publication/wems_536755.pdf [Accessed 25 February
2020]
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ILO Declaration on Fundamental Principles and Rights at Work, 1998°

In 1998, representatives from governments, worker organizations and employers
from all member states of the ILO adopted the Declaration on Fundamental Prin-
ciples and Rights at Worker, binding all ILO member states to recognize, promote
and realize the principles on fundamental rights, which include:

i.  Freedom of association and the right to collective bargaining
ii.  Elimination of all forms of forced or compulsory labour
iii.  Effective abolition of child labour
iv.  Elimination of discrimination in employment and occupation

The fundamental rights are universal and apply to all human beings in all countries —
regardless of nationality or migrant status or countries’ economic development. The
Declarations preamble specifically calls for special attention to “persons with special
needs, particularly the unemployed and migrant workers” and efforts at all level to
resolve their problems. A State that has not ratified any of the fundamental Conven-
tions is still bound to realize in good faith the principles they embody. The ILO
Governing Body has identified 8 conventions as fundamental, covering subjects that
are considered to be fundamental principles and rights at work. These are enlisted in
the box below:

A. Freedom of association and the right to collective bargaining

1. Freedom of Association and Protection of the Right to Organize Conv., 1948
(No 87)

This Convention guarantees the removal of acts of discrimination against trade
unions and calls for measures to promote collective bargaining.

2. Right to Organize and Collective Bargaining Convention, 1949 (No 98)

This Convention protects workers who are exercising their right to organize and
promotes voluntary collective bargaining.

B. Elimination of all forms of forced or compulsory labour

3. Forced Labour Convention, 1930 (No. 29)

16 “ILO Declaration on Fundamental Principles and Rights at Work’, https://www.ilo.org/declara-

tion/lang--en/index.htm [Accessed: 13 March 2020]
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Under this Convention, the government of a country can set a minimum age at
which children can work but work referred to as “the worst forms of child labour”
are unacceptable for children under the age of 18.

4. Abolition of Forced Labour Convention, 1957 (No. 105)

C. Effective abolition of child labour

5. Minimum Age Convention, 1973 (No 138)

6. Worst Forms of Child Labour Convention, 1989 (N0189)

D. Elimination of discrimination in employment and occupation
7. Equal Remuneration Convention, 1951 (No. 100)

This Convention highlights the principle of equal remuneration between men and
women, for work of equal value.

8. Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

This Convention aims to eliminate all direct and indirect discrimination based on
race, color, sex, religion, political opinion, social origin.

ILO Multilateral Framework, 2006’

As migration continued to grow and become more complex, there was an increased
demand for practical guidance with a view to maximize the benefits of labour mi-
gration for all parties. The ILO Multilateral Framework is a non-binding, compre-
hensive collection of principles, guidelines and best practices on labour migration
policy, derived from relevant international instruments and a global review of labour
migration policies and practices of ILO constituents. It addressed the major issues
faced by migration policy makers at national, regional and international levels. \ery
importantly, it recognized the crucial role of social partners, social dialogue and tri-
partism in the formulation of labour migration policy. The framework addresses the
following:

e Global knowledge base
e Effective management of labour migration

e Protection of migrant workers

17 International Labour Organization (2006) ILO Multilateral Framework on Labour Migration. Inter-
national Labour Organization: Geneva
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Prevention of and protection against abusive migration practices
Migration process

Social integration and inclusion

Migration and development

International cooperation on labour migration

Contains good practices as annexes.

International Labour Standards and their implication for Nepal

As we have seen above, there are multiple international instruments aimed at protect-
ing migrant workers against abuse and exploitations of their rights. International la-
bour standards are important as they often set the minimum standard for governance,
promoting sustainable development and protecting rights of individuals. Ratification
of international instruments become particularly important in the case of migrant
workers as by ratifying a certain instrument, both countries of origin and countries
of destination can contribute to and can be held accountable for ensuring rights of
migrant workers. The table below shows the list of international instruments that
Nepal has ratified till date®:

S.No International Conventions Date of Ratification/Acces-
sion (a)
1 Universal Declaration of Human Rights, [ Non-Binding
1948
2 International Convention on the Elimina- [1971 a
tion of All Forms of Racial Discrimina-
tion (ICERD), 1966
3 ILO Convention 111 — Discrimination 1974
(Employment and Occupation), 1958
4 ILO Convention 131 — Minimum Wage 1974
Fixing, 1970
5 ILO Convention 100 — Equal Remunera- [1976
tion, 1951
6 ILO Convention 14 — Weekly Rest (In- 1986
dustry), 1921

18 United Nations Treaty Collection and International Labour Organization NORMLEX Information
System on International Labour Standards [Accessed: 03 March 2020]

National Human Rights Commission, Nepal



Sambahak

7 Convention on the Rights of the Child 1990
(CRC), 1989

8 Convention on the Elimination of All 1991
Forms of Discrimination against Women
(CEDAW), 1979

9 International Covenant on Economic, So- | 1991 a
cial and Cultural Rights (ICESCR), 1966

10 International Covenant on Civil and 1991 a
Political Rights (ICCPR), 1966

11 [ ILO Convention 144 — Tripartite Consul- [ 1995
tation (International Labour Standards),
1976

12 | ILO Convention 98 — Right to Organise | 1996
and Collective Bargaining, 1949

13 | ILO Convention 138 — Minimum Age, 1997
1973

14 ILO Convention 29 — Forced Labour, 2002
1930

15 ILO Convention 182 — Worst Forms of 2002
Child Labour, 1999

16 | Convention for the Suppression of the 2002 a

Traffic in Persons and of the exploitation
of the Prostitution of Others, 1949

17 ILO Convention 105 — Abolition of 2007
Forced Labour, 1957

18 | ILO Convention 169 — Indigenous and 2007
Tribal Peoples, 1989

The ratified conventions guide Nepal’s migration governance directly or indirectly.
For instance, the Universal Declaration of Human Rights (UDHR), 1948 ensures
right to work, freedom to choose employment, right to association, limitation of
working hours and provision of paid holidays, and prohibits anyone to be held in
condition of servitude, slavery or salve trade. Similarly, Nepal is also party to the
International Covenant on Economic, Social and Cultural Rights (ICESR), 1966%°

19 “Universal Declaration of Human Rights, 1948”. Available at: https://www.ohchr.
org/EN/UDHR/Documents/UDHR_Translations/eng.pdf [Accessed: 16 March 2020]

20 “International Covenant on Economic, Social and Cultural Rights” Available at: https://www.
ohchr.org/en/professionalinterest/pages/cescr.aspx [Accessed: 16 March 2020]
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where parties of this Covenant are required to ensure favourable conditions of work,
social security, fair wages, equal remuneration and safe working conditions for work-
ers. It also allows for the right to freedom of association. Another instrument signed
by Nepal is the International Covenant on Civil and Political Rights (ICCPR), 1966
which prohibits anyone to be held in conditions of slavery or servitude and perform
forced labour. ICCPR respects the freedom of mobility, ensure right to access to jus-
tice and equal protection before the law without discrimination. Nepal has also rati-
fied the Optional Protocol to the ICCPR in 1991 and the Second Optional Protocol of
the ICCPR in 1998. While the first allows Human Rights Committee of the ICCPR
to pursue complaints from individuals in relation to any form of violation of rights
provided under the ICCPR, the latter prohibits execution of any individual belonging
to the signatory states and calls for measures for abolishment of death penalty. Com-
mitting to prohibit and eliminating all forms of racial discrimination in all spheres
of life including free choice of employment, equal pay for equal work, and freedom
of association, Nepal is also a signatory state of the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD), 19662,

Other conventions ratified by Nepal include: Convention for the Suppression of
the Traffic in Persons and of the Exploitation of the Prostitution of Others (1949)%
condemning trafficking in persons; the CEDAW (1979) [See above]; and the Con-
vention of the Rights of the Child (CRC), 1989%, which calls for member states to
take appropriate measure to provide for a minimum age, minimum wage, appropri-
ate regulation of hours and conditions of employment and appropriate penalties and
sanctions. Some of the key conventions, which may directly or indirectly affect mi-
grant workers, include the following:

21 “International Covenant on Civil and Political Rights”. Available at: https://www.ohchr.

org/en/professionalinterest/pages/ccpr.aspx [Accessed: 16 March 2020]

22 “International Convention on the Elimination of All Forms of Racial Discrimination”. Available at:

https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx [Accessed: 16 March 2020]

23 “Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitu-

tion of Others”. Available at: https://www.ohchr.org/EN/Professionalinterest/Pages/TrafficinPer-
sons.aspx [Accessed 16 March 2020]

24 “Convention of the Rights of the Child”. Available at: https://www.ohchr.org/en/professionalin-
terest/pages/crc.aspx [Accessed: 16 March 2020]
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ILO Conventions

Key Provisions

ILO Convention 29 — Forced
Labour Convention, 1930 %

The ILO Forced Labour convention calls
for an end to the use of forced or compul-
sory labour in all its forms. The Conven-
tion defines forced or compulsory labour
as “all work or service exacted from any
person under the menace of any penalty
and for which the said person has not of-
fered himself voluntarily”.

ILO Convention 98 — Right to
Organise and Collective Bar-
gaining Convention, 1949 %

The ILO Convention on Right to Orga-
nize and Collective Bargaining includes
provisions for workers to ‘enjoy adequate
protection against acts of anti-union dis-
crimination in their employment’. It also
has provisions for both workers” and em-
ployees’ organisations

to ‘enjoy adequate protection against any
acts of interference by each other or each
other’s agents or members in their es-
tablishment,

functioning or administration’. The
Convention grants flexibility for member
states to develop policies depending on
national conditions.

ILO Convention 100 — Equal
Remuneration Convention,
1951%

The ILO Convention on Equal Remunera-
tion calls for equal pay for equal work par-
ticularly between genders.

ILO Convention 105 — Aboli-
tion of Forced Labour Con-
vention, 1957 %8

The ILO Abolition of Forced Labour Con-
vention requires member countries to un-
dertake measures to ‘suppress and not use
any form of forced or compulsory labour’
[as defined above] and also take effective
measures to ensure the immediate and
complete abolishment of forced or com-
pulsory labour.
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5 |[ILO Convention 111 — Dis-
crimination (Employment
and Occupation) Convention,
1958 #

The ILO Convention 111 on Discrimina-
tion (Employment and Occupation) calls
for member states to develop and imple-
ment a national policy designed to promote
equality of opportunity and treatment with
respect to employment and occupation as
a means to eliminate any form of discrimi-
nation, especially based on gender.

6 |[ILO Convention 138 — Mini-
mum Age Convention, 1973%

The ILO Minimum Age Convention calls
for member states to establish a system of
minimum wage applicable to all groups
of wage earners commensurate with their
terms of employment. It requires all mem-
bers to develop a national policy that would
help ensure the “effective abolition of child
labour and to progressively raise the mini-
mum age for admission to employment to
a level consistent with the fullest physical
and mental development of young per-
sons’.

7 | ILO Convention 131 — Mini-
mum Wage Fixing Conven-
tion, 19703

The ILO Convention 131 on Minimum
Wage fixing call for members states to es-
tablish a system for setting minimum wage
for all groups of wage earners in line with
the terms and conditions of their employ-
ment. It also requires members states to es-
tablish mechanism to ensure the effective
application of provisions relating to mini-
mum wage which, should be set in consul-
tation with representatives from employers
and workers’ organizations.
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8 | ILO Convention 144 — Tripar- [ ILO Convention 144 on Tripartite Consul-
tite Consultation (International | tation is one of the fundamental conven-
Labour Standards) Conven- | tions within the ILO. It specifies that all
tion, 1976 * members take measures to ensure effective
consultations on matters concerning 1LO
activities among representatives of the
government, employers and workers.

9 |ILO Convention 182 —Worst [ ILO Convention 182 on Worst Forms of
Forms of Child Labour Con- [ Child Labour calls for members to under-
vention, 1999 % take immediate and effective measures to
prohibit and eliminate the worst forms of
child labour. The Convention defines worst
form of child labour as: all forms of slavery
or practices similar to slavery, such as the
sale and trafficking of children, debt bond-
age and serfdom, and forced or compulso-
ry labour, including forced or compulsory
recruitment of children for use in armed
conflict; the use, procuring or offering of a
child for prostitution, for the production of
pornography or for pornographic perfor-
mances; and work that is likely to harm the
health, safety or morals of children.

25 «c029 - Forced Labour Convention, 1930 (No. 29). Available at: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPU
B:12100:0::NO::P12100_ILO_CODE:C029 [Accessed: 16 March 2020]

260098 - Right to Organise and Collective Bargaining Convention, 1949 (No. 98)”. Available at: https://www.ilo.org/dyn/
normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C098 [Accessed: 16 March 2020]

27 «c100 - Equal Remuneration Convention, 1951 (No. 100)”. Available at: https://www.ilo.org/dyn/normlex/en/f?p=NORM
LEXPUB:12100:0::NO::P12100_ILO_CODE:C100 [Accessed: 16 March 2020]

28 «C105 - Abolition of Forced Labour Convention, 1957 (No. 105)”. Available at: https://www.ilo.org/dyn/normlex/en/f?p=
NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT _1D:312250:NO [Accessed: 16 March 2020]

29 «C111 - Discrimination (Employment and Occupation) Convention, 1958 (No. 111)”. Available at: https://www.ilo.org/dyn/
normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT _ID:312256:NO [Accessed: 16 March 2020]
30 «c138 - Minimum Age Convention, 1973 (No. 138)”. Available at: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXP
UB:12100:0::NO::P12100_ILO_CODE:C138 [Accessed: 16 March 2020]
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As shown above, international labour standards are important tools to ensure pro-
tection of human and labour rights for individuals within and outside the world of
work. In the case of cross-border migration, international labour standards can serve
as important mechanism through which rights of migrant are protected. However,
for international labour standards to fulfil their goals, they must be translated into
effective national legal and policy framework. These should be backed by appropri-
ate procedures and mechanisms to ensure application. While, as shown in the table
above, Nepal is party to some of the major UN Conventions and ILO Conventions
which directly or indirectly impact migrant workers and has national policies related
to foreign employment. However, neither Nepal nor major countries of destination
for Nepali workers including India, Qatar, Malaysia have signed the major instru-
ments that are related directly to labour migration: ICMW, the ILO C97, and the
ILO C143. The effectiveness of these instruments for Nepal as a source country
largely depends on ratification by countries of destinations 3 as this would give more
bargaining power to source countries to negotiate for protection of the human and
labour rights of their workers at countries of destination.

However, regardless of ratification status, we cannot oversee the fact that interna-
tional labour standard do serve as a guideline for enhancing both internal policies as
well as in bilateral negotiations. In the case of Nepal, international instruments can
serve as reference point for Nepal to update its own foreign employment policies
where it should strive to go above the international standards.

31 «C131 - Minimum Wage Fixing Convention, 1970 (No. 131). Available at: https://www.ilo.org/dyn/normlex/en/f?p=NOR
MLEXPUB:12100:0::NO::P12100_ILO_CODE:C131 [Accessed: 16 March 2020]

82 «c144- Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)”. Available at: https://www.
ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C144 [Accessed: 16 March 2020]

33 «C182 - Worst Forms of Child Labour Convention, 1999 (No. 182)”. Available at: https://www.ilo.org/dyn/normlex/en/f?p
=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C182 [Accessed: 16 March 2020]

34 Sijapati, B. and Limbu, A. (2017) Governing Labour Migration from Nepal. Center for the Study of
Labour and Mobility: Kathmandu
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Access to Justice and Women Migrant
Workers in Nepal: The Concerns and

Challenges

Anurag Devkota
Arati Shrestha

Abstract

The access to justice of women migrant workers are delimited with some major
challenges that needs to be sorted for the better implication of judicial access to the
victims. The challenges including but not limited to lack of awareness of rights and
redress mechanisms, lack of evidence and documentation to support claims, socio-
political, economic and gender-related obstacles to accessing justice, centralization
of redress mechanisms including insufficient resources and training for government
agencies assisting migrant workers have been detrimental towards access to
justice of Women Migrant workers. Amid the international obligations through the
ratification of all big human rights treaties, the access to justice including women

migrant workers as a rights holder still remains a far cry.

1. Introduction

The recruitment business of foreign labour migration is considered to be the most
lucrative jobs in the current day, with the involvement of hundreds and thousands
of licensed and unlicensed labour agencies in the sector. The number of women
migrants has increased significantly and they now comprise approximately half of the
estimated 191 million migrants worldwide.* Women and girls migrating as domestic
workers are an important part of this trend.

! United Nations, Trends in Total Migrant Stock: The 2005 Revision: CD-ROM Documentation,
available at POP/DB/MIG/Rev.2005/Doc, (New York, Population Division, Department of Eco-
nomic and Social Affairs, United Nations, 2006)

National Human Rights Commission, Nepal



Sambahak

A large number of women from Nepal work as live-in domestic workers in the Middle
East, Malaysia, Hong Kong, and Singapore. These women encounter a wide range
of abuses during recruitment, employment, and return to their countries. Taking
advantage of migrants' desperation to find work, agents and employers put the burden
of recruitment fees, including airfare, visas, and administrative fees on the workers
themselves, while employers pay only nominal fees. This has led to an unreasonable
debt burden on international migrant domestic workers.? Other than economic burden,
the freedom to return home is compromised with employers and recruitment agents
withholding passports as a standard practice. Most of the Nepalese women who
migrate for employment are either uneducated or very poorly educated, belong to low
income and illiterate families, are usually from remote areas and therefore unskilled.
The only possibility of their employment abroad is as domestic workers.

The realm of domestic work is largely unregulated throughout the world. Such
failure to properly regulate paid domestic work facilitates abuse and exploitation.
Women and girls employed in private households routinely encounter human rights
violations in the workplace, ranging from excessively long working hours with little
pay or rest, to sexual harassment and physical violence. There are several human
rights documents and provisions in international and human rights law that address
some of the harms and abuses to which migrants may be exposed to, such as slavery,
forced labour, and debt bondage.® The International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families is the first
international convention to address the issue of irregular or illegal migration from

a rights perspective. It affords some recognition and substantial rights to migrants
and undocumented workers.* The primary purpose of the Convention is to protect
the human rights of legal and illegal migrants and their families, and to ensure there
is no arbitrary interference with their rights to liberty and security.® The convention

2 Nisha Varia, “Perspectives on Migration, Labour & Globalization: Sanctioned Abuses: The Case
of Migrant Domestic Workers”14 Hum. Rts. Br. 17, 2007.

* See Supplementary Convention on the Elaboration of Slavery, the Slave Trade and Institutions
and Practices Similar to Slavery, International Covenant on Civil and Political Rights, Art. 8, In-
ternational Covenant on Economic Social and Cultural Rights, 1966, Arts.6, 11

* International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families

> Ibid. Article 8-35
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imposes positive obligations on the state to provide housing and other benefits to
migrants, both documented and undocumented.® Despite international efforts to
ensure and protect migrant worker’s rights, labour laws of most of the countries
specifically exclude women migrant worker, especially domestic workers from key
labour protections afforded to most other categories of workers under national laws.
Such rights include guarantees of a minimum wage, overtime pay, rest days, annual
leave, and fair termination of contracts, benefits, and workers’ compensation.

This exclusion denies women migrant workers equal protection under the law and has
a discriminatory impact on women and girls, who constitute the vast majority of this
category of domestic workers. They are almost always grossly underpaid for the long
hours they are required to work and usually earn well below the minimum wages bar.’
Immigration requirements for these workers workers are rigid and detailed. Countries
that have difficulty finding local workers for low-paying jobs have created special
immigration schemes for domestic workers with the intention of preventing permanent
migration or integration of these workers into society. With the exception of Hong
Kong, domestic workers who become pregnant lose their jobs and face immediate
repatriation instead of receiving maternity leave.® All in all, these women migrant
workers face difficulties to complain about injustice carried out upon them to the legal
system of the receiving countries either due to lack of such mechanism or resource
constraint. A few numbers of complaints are registered in home countries upon return,
and in many cases, never reported at all. Against this background, this paper draws
an analysis of the status regarding the access to justice of returnee women migrant
workers of Nepal.

2. The Rights of Women Migrant Workers under International Human Rights
Standards

The global segregation of labour markets largely affects the types of work available
to both men and women migrant workers. Many economic sectors are open only
for men, so, women migrant workers are heavily concentrated in female-dominated

% Ibid. Article 64-71

7 Nisha Varia, “Perspectives on Migration, Labour & Globalization: Sanctioned Abuses: The Case
of Migrant Domestic Workers”14 Hum. Rts. Br. 17,2007

8 Ibid
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occupations which are most commonly associated with traditional gender roles.®
Women migrant workers often find themselves in domestic work and care giving,
“invisible” sectors, where they are often not protected by the destination country’s
labour legislation.’ Women migrant workers’ concentration in private homes
and other unregulated venues rather than public workplaces can represent more
vulnerability in terms of discrimination on gender, racial, ethnic, occupational and
nationality grounds. They may also find themselves victims of exploitation, hazardous
work conditions and psychological, physical and sexual abuse. In occupations such
as domestic work, women migrant workers often find themselves excluded from the
right to family reunification.™

Women migrant workers are entitled to various rights under human right protection
mechanism. Apart from several human right instruments whose protection extends
to them, a separate international convention has been dedicated for migrant workers
and their family members. The Convention on Migrant workers protects the basic
human rights and freedoms of all migrant workers and members of their families,
whether documented or not, including: (a) the freedom of movement to and from their
countries of origin;*? (b) right to life,** (c) freedom from torture or cruel, inhuman, or
degrading treatment or punishment;** (d) right to freedom from slavery, servitude, and
forced or compulsory labour; ** (e) freedom of thought, conscience, and religion;*
(f) freedom of opinion and expression; ** (g) right to privacy;'® and (h) the right to
property.’® Articles 16—20 give due process rights to arrested, detained, and imprisoned

° 'Women and men migrant workers: Moving towards equal rights and opportunities', Interna-
tional Labour Organization, Geneva available at http: //www.ilo.org/wcmsp5 /groups/public/@

dgreports/@gender/documents/publication/wcms_101118.pdf accessed on 20 September,
2016.

10 Thid.

U hid.

121CMW, Article 8.
13 1bid., Article 9.
4 1bid., Article 10.
15 1bid., Article 11.
16 Ibid., Article 12.

17 Ibid., Article 13.
18 Ibid., Article 14.

9 1bid., Article 15.
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migrant workers and their families, including the right to a fair trial under equal
treatment as nationals. The convention also recognizes the right of migrant workers
to equal treatment with nationals with respect to remuneration, conditions, and terms
of employment and other economic, social, and cultural rights. Migrant workers are
further protected from collective expulsion and from confiscation and destruction of
their travel and identity documents. Migrant workers and members of their families
who are documented or in a regular situation enjoy additional economic, social, and
political rights.

2.1 Human Rights of Women Migrant Workers under International Legal
Instruments

(a) Right of Access to Justice: Article 7 of the Universal Declaration of Human Rights
and Article 26 of the International Covenant on Civil and Political Rights (ICCPR)
guaranties that all individuals are afforded equal protection by the law, but Article 8
of the UDHR goes further and provides for an effective remedy with determination
by a competent tribunal for all violations of national laws.

(b) The freedom of movement to and from their countries of origin: Article 12 of
the ICCPR bestows upon lawful workers the right to move to any part of that state
and reside wherever they like within it. Further, it provides that a worker may leave
any country. This right can only be qualified if said qualification is provided by law;
and necessary to protect national security, public health, freedoms of others or other
rights in the ICCPR. Article 13 of the UDHR echoes this but in a simplified version.

(¢) Right to Equality and Non-discrimination: The principles of non-discrimination
and equality: which require States to treat all its citizens equally without any partiality
or preference are enshrined in the UDHR, ICCPR and ICESCR. Nepal is also a party
to CEDAW which clearly prohibits discrimination based on gender; Article 2(e) states
that States should “take all appropriate measures to eliminate discrimination against
women by any person, organization or enterprise”. This right is also enshrined in the
Constitution of Nepal 2007.

(d) Right to Work and to Just and Favorable Conditions of Work: Article 6 of the
International Convention on Economic, Social and Cultural Rights (ICESCR), 1966
states that State Parties to the Covenant must recognize “the right to work, which
includes the right of everyone to the opportunity to gain his living by work which he
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freely chooses or accepts.” Furthermore, Article 7 (ICESCR) stipulates the right of
everyone to the enjoyment of just and favorable conditions of work, and sets particular
standards to be guaranteed by the State, which includes equal remuneration, safe and
healthy working conditions, rest, leisure and reasonable limitation of working hours
and periodic holidays. The aforementioned rights are also echoed in Article 23 and
24 of the UDHR.

(e) Right Against Exploitation: Forced Labour, Slavery and Human Trafficking:
All forms of exploitation, including slavery, human trafficking and forced labour -
which are considered to be the cruelest forms of exploitation - have been proscribed
by UN international treaties and conventions. For instance, Article 1 of the ILO
Convention concerning the Abolition of Forced Labour 1957 (No0.105), to which
Nepal became a signatory in 2007, directs each State parties to suppress and not
to make use of any form of forced or compulsory labour, or use forced labour for
purposes of economic development.” Similarly, in order to discourage forced labour,
ILO adopted Forced Labour Convention in 1930 (No0.29) to which Nepal became a
signatory in 2002. This Convention (Article 1(1)) creates an obligation to suppress
the use of forced or compulsory labour in all its forms within the shortest possible
period. Similarly, Article 4 of the UDHR prohibits slavery; and human trafficking,
which is considered as modern-day slavery. Many international instruments have also
banned them, including the UN Trafficking Protocol, 2000.

(f) Right to fair trial in case of arrest: All migrant workers and their families
regardless of their legal status are also entitled to the right to be free from arbitrary
arrest and detention, which is protected by international human rights standards
against deprivation of liberty, such as those in ICCPR.? Many migrants, including
those authorized to work, are often subject to confinement and harassment by border
officials as well as the police in destination countries.?

(g) Vulnerability of Women Migrant Workers: Nepalese migrant workers have
become high risk victims of recruitment malpractices, such as: forced labour;
trafficking; sexual and physical harassment; debt bondage; fraudulent employment
offers; racial bias and xenophobia; exorbitant placement fees; placement in perilous

20 [CCPR, Article 9.
21 1bid., Article 6.
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employment; under or non-payment of wages; and discriminating laws and policies
in destination countries.?

(h) Discrimination Against Women Migrant Worker: It should be noted that the
Convention on the Protection of the Rights of All Migrant Workers and Members of
their Families (CMW) requires that all migrant workers and members of their families
be afforded the same rights without distinction on the basis of sex or marital status.
In addition, CEDAW calls on states to adopt prohibitions on sex discrimination, to
modify social and cultural patterns of conduct to eliminate prejudice and practices
that are based on the inferiority of women, to provide women with rights equal to
those of men in the fields of employment and family benefits, and to recognize the
difficulties facing rural women in particular, and to take appropriate measures to
eliminate discrimination in rural areas.

3. National Legislative Frameworks:

Arange of constitutional and legal rights have been guaranteed under various national
legal standards. To mention a few:

The Constitution of Nepal, 2015: It is the fundamental law of the land and laws
inconsistent with the constitution are considered void, to the extent of the inconsistency.
Part 3 of the Constitution contains “Fundamental Rights.” The rights relevant to
access to justice for migrant workers consist of the Right to Equality, including
equality before the law and equal protection of the laws;? the right to freedom from
discrimination, on grounds of religion, race, caste, tribe, sex, origin, language or
ideological conviction?*; the right to employment?; the right to social security?®; the
right of women to not be discriminated against merely for the fact of being a woman?’;
the right of indigent people to free legal aid, in accordance with the law?®; the right

22 The Emerging Issues and Challenges of Nepalese Migrant Workers Submission to the United
Nations Universal Periodic Review by Advocacy Forum (AF) - Nepal and the Member Organiza-
tions of National Network for Safe Migration (NNSM).

2> The Constitution of Nepal, Article 18(1).
24 Ibid., Article 18(2).

25 Ibid., Article 33.

26 Ibid., Article 43.

%7 Ibid., Article 38.

% [hid,, Article 24(10).
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to obtain information of any matters of his/her own or of public importance®; the
right against exploitation including trafficking, slavery, serfdom or any form of forced
labour®; the right to a constitutional remedy by bringing a case in the Supreme Court,
for the enforcement of any rights contained in Part 3 of the Constitution.®

Foreign Employment Act 2007 and Foreign Employment Rules, 2008: The Foreign
Employment Act, 2007 and the Foreign Employment Rules, 2008 govern all matters
of migration for foreign employment from Nepal. The Act intends to make foreign
employment business safe, managed and decent and protect the rights and interests of
the workers who go for foreign employment.®? Although much of the act is directed
at regulation of the foreign employment industry, it does include some provisions that
specifically address protection of migrant workers from abuse and exploitation, and
that are intended to establish transparency within labour migration procedures. The
Act largely remains silent especially on issues concerning the rights and protection of
women migrant workers. It includes nominal protections against discrimination and
child labour, including:

* A prohibition against sending a minor (defined as any person under the age of

18) abroad for employment?

» A prohibition against gender discrimination in the course of “sending workers
for foreign employment,” unless an employer requests a specific gender®

* A requirement that foreign employment institutions “provide reservation to
women, Dalit, indigenous nationalities, oppressed classes, backward areas
and classes, and people of remote areas” in numbers that the government may
prescribe.®

Human Trafficking and Transportation (Control) Act, 2007: The HTTCA prohibits
the activities of “trafficking” and “transportation.” including cases of labour trafficking
within Nepal or internationally. The “human transportation” provision of the HTTCA

22 1bid., Article 27.

30 Tbid., Article 29.

31 bid., Article 47.

32 FEA, 2007, Preamble.
33 1bid., Section 7.

34 1bid., Section 8.

35 1bid., Section 9.
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also could be interpreted to cover migrant workers who are recruited and sent abroad
for foreign employment by means of fraud or other acts of deception or coercion. The
offense of “human transportation” includes “taking a person out of the country for the
purpose of buying and selling” the person; or taking a person by any means, including
among others, “enticement, inducement, misinformation, forgery, tricks, coercion”
and taking the person to any place in Nepal or abroad, or handing the person over to
someone else “for the purpose of prostitution and exploitation.”

Foreign Employment Policy, 2012: This Policy announced in 2012 is the first policy
by the Government to address the socio-economic dimension of the increasing trends
in foreign labour employment. It acknowledges the increasing trend with female
labour migrants going abroad for employment and recognizes the problems that they
experience in the migration process. And it heeds to the issues of families left behind
and points out the need to strategize a re-integration process for returning migrants.

4. Women Migrant Workers & Access to Justice

An access to justice refers to the ability of people to seek and obtain a remedy through
formal or informal institutions of justice, and in conformity with human rights’
standards.* The broader view of access to justice can thus be seen as being particularly
concerned with the substantive aspect of justice - notably in the social, economic and
environmental spheres and with the use of law as a tool to achieve these objectives.
It may thus be concerned as much with the ability to seek and exercise influence on
law-making as with ensuring access to law-implementing processes and institutions.®

Access to justice is related to human rights in a number of ways. Firstly, it itself is a
fundamental human right as set out in Article 8 of the Universal Declaration of Human
Rights “Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution
or by law”. Secondly, it is a means to protect and enjoy other rights. Thirdly, for the
right to access to justice to be truly enjoyed, a number of other human rights must

% Thai Thi Tuyet Dung, 'Right to Access to Justice of Migrant Workers in the ASEAN Economic
Community', p. 1 available at http://www.aseanlawassociation.org/12GAdocs/workshop3-
vietnam.pdf accessed on 4 December’15.

%7 Jeremy McBride, ‘Access to Justice for Migrants and Asylum Seekers in Europe', European Com-
mittee on Legal Cooperation, Strasbourg, 2009 available at https://www.coe.int/t/dghl/stan-
dardsetting/equality/03themes/access_to_justice/CPE]_McBride.pdf accessed on 10 January,
2017.
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also be protected such as the right to information, to physical safety, to confidentiality
and to privacy.*® Article 7 of the UDHR and Article 26 of the ICCPR guaranties that
all individuals are afforded equal protection by the law, but Article 8 of the UDHR
goes further and provides for an effective remedy with determination by a competent
tribunal for all violations of national laws. Article 2(3) (a) contains the same provision
but for violations of the rights contained in the ICCPR.

The complex situation of migrant workers and related protection issues require action
on several fronts. In addition to coverage by legislation and its enforcement there
should be mechanisms to ensure justice. Auniversal problem faced by women and men
migrant workers is denial of access to justice even when they are covered by national
law or international human rights instruments. All workers including migrants should
be able to participate effectively in the legal system including access to courts, appeals,
procedures, tribunals, and formal alternative dispute resolution mechanisms and also
obtain assistance from non-legal advocacy and support including non-legal early
intervention and preventative mechanism, non-legal forms of redress and community
based justice.*® The migrant workers should have the same right to legal assistance as
national workers and have the possibility of being assisted by an interpreter.*

The UN Special Rapporteur at UN Commission on Human Rights, 2004 has
observed*:

The lack of watchdog mechanisms, and inadequate monitoring by
the Government in the country of destination, the recruiting agencies
and even consulates, mean that migrant domestic workers are cut
off and abuses remain unseen. Consequently, many migrants' rights
are violated and they end up working in abuse or even inhuman and
degrading conditions, without protection or the possibility of obtaining
an effective remedy.

38 Ibid., p. 3.

%9 Piyasiri Wickramasekara, 'Rights of migrant workers in Asia: Any light at the end of the tun-
nel?', Social Protection Sector, International Migration Programme, ILO, Genva, p.20.

40The ILO Recommendation 151.

1 Piyasiri Wickramasekara, 'Rights of migrant workers in Asia: Any light at the end of the tun-
nel?', Social Protection Sector, International Migration Programme, ILO, Genva, p.20.
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5. Mechanisms for Enforcing the Rights of WMWs in Nepal

Department of Foreign Employment Complaints Registration and
Investigation Section

In Nepal, the DOFE has mandate of investigation and prosecution of case related
to foreign employment filed by migrant workers against institutions and individuals
dealing with foreign employment. A special investigative unit within DOFE, the
Complaints Registration and Investigation Section, investigates all complaints
received by the department. It also has the power to make orders and impose penalties
in certain cases brought against recruitment agencies, and to refer other cases to the
police or to the Foreign Employment Tribunal. In some matters which are related to
compensation and administration, the DOFE has jurisdiction for decisions as well.*

DOFE Investigative Jurisdiction and Powers

Although the offenses under the Foreign Employment Act, 2007 are criminal
offenses, the Act assigns jurisdiction to DOFE to investigate alleged offences.®
Those investigations are carried out by an investigation officer within the Complaints
Registration and Investigation Section. Investigation officers are government lawyers,
usually with a number of years of experience and seconded from other ministries.
They are given all the investigating authorities to that of Police to investigate the
alleged crimes under the act, including*: Powers to arrest the person involved in the
offence, search any place in relation to the offence, take custody of documents or
other things related with the offence, record depositions and execute recognizance
deeds’.

Foreign Employment Tribunal

The Foreign Employment Tribunal was established in 2010, as one of the specialized
judicial bodies in Nepal that adjudicate specific types of cases related to foreign
employment. It is governed by the Foreign Employment Act, 2007, which establishes
its jurisdiction, and the Foreign Employment Tribunal Rules, 2012, which provide
further guidance on its procedures. The tribunal has jurisdiction for adjudication of
cases on serious matter which has punitive measure in the form of imprisonment.

42 FEA, 2007, Section 36.
43 Ibid., Section 61.
4 Ibid.
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The Court System

In addition to the specialized tribunal, migrant workers can go to Nepal’s regular
system of courts to seek remedies for crimes under the HTTCA or the Civil Code.
District courts hear both civil and criminal cases. District court decisions can be
appealed to an appeals court and/or to the Supreme Court based in Kathmandu.
Criminal proceedings in the district courts usually begin with a complaint filed
at a local police station. The case is investigated, and if the evidence is sufficient,
prosecuted by a district attorney.

6. The Issues and Challenges of the Access to Justice of WMWs:

The existing laws on foreign employment, FEA, 2007 and Rules, 2008 regulate
the conduct of recruitment agencies, and establish the roles and responsibilities
of various government agencies and institutions throughout the labour migration
process. They address many of the harms most commonly suffered by migrant
workers, and establish clear responsibilities on the part of recruitment agencies and
penalties for failure to meet these standards. Nevertheless, they remain limited in the
part of effective implementation. Both the Acts and Rules fail to recognize migrant
workers, or intending migrants, as rights holders. The word “rights” are not mentioned
anywhere in either the law or rules except in the brief preamble. While the Act and
Rules provide for redress and compensation, these provisions are drafted as penalties
and fines as applied to the wrongdoer, and not as the right of the individual worker to
a remedy or other form of justice.

The law is very vague regarding the specific terms that should be included in contracts
between migrant workers and their recruitment agencies or employers. The Act and
Rules require only the “terms and conditions of service,” remuneration, and terms
to be observed by the parties. They do not specify, for example, what terms and
conditions are acceptable, and whether those terms should include specifics as to the
location of work, the commencement date for the position, housing, hours of work,
leave time, training required for the job, other health and safety factors, calculation
of wages and method of payment, or other information that would allow a worker to
make an informed decision as to whether to pursue and accept the position. Nor do
they require contractual breach or dispute resolution clauses. The lack of a clearly
defined and mandated agreement clearly setting out a worker’s rights with respect
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to the recruitment agency creates a significant obstacle to workers’ access to justice.
The FEA 2007 and the Rules 2008 fail to give adequate consideration to the needs of
women. Women who either migrate through informal channels, regardless of whether
they are at fault, are particularly vulnerable to exploitation and abuse. However, on a
positive note, the recent inter-state agreements with Malaysia, Jordan, Mauritius and
UAE has sorted most of the issues mentioned before while, the execution regarding
the same is yet to be witnessed.

Nepal has ratified most of the core UN international human rights treaties, as well as
11 of the ILO conventions. Nepal is not, however, a party to several core international
treaties that specifically address the human rights of migrant workers, namely the UN
Convention on the Rights of All Migrant Workers and Members of their Families,
1990, ILO Convention 189- Domestic Workers Convention, 2011, ILO Convention
97-Migration for Employment Convention (Revised) 1949, and ILO Convention
143-Migrant Workers (Supplementary Provisions) Convention, 1975. Nor is it a
party to the Palermo Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children.

Amid international obligation, the statistics suggests that women migrant workers
especially those engaged in domestic work were forced to work like slaves for
extremely low salaries or withoutany salary in some cases. the study from Bournemouth
University and Liverpool John Moores University finds that*

“more than a quarter of women had experienced health problems working
abroad. Fever, accidents and severe illness were commonly reported,
alongside with working without breaks. It was also found that migrant
women who are illiterate, had been severely maltreated or tortured in the
workplace, were not being paid on time, and migrant women who had
family problems at home were significantly associated with health problems
in their host country in the Middle East.”

In the similar instance, the upsurge in the rates of trafficking under the guise
of foreign employment has been widely reported in recent times. The young
women are made victims of sex traffickers abroad even though they were assured

4 Bournemouth University, BU study explores strife of Nepal’s female migrant workers,

https://www.bournemouth.ac.uk/news/2019-01-03 /bu-study-explores-strife-nepal-s-fe-
male-migrant-workers
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legitimate work in the country to which they migrated, when upon arrival they
are forced into prostitution.®® The Special Rapporteur report echoed the same
instances where women were misrepresented about their work and often times
they end of in different countries than those promised to them and at times ended
up in trafficking rings in third countries.

The government has times and again taken a protectionist approach in the form of
partial and total Bans against the women migrant workers in the recent past with an
effort to curb down the rates of trafficking. However, the approach of government
has been unable to stop undocumented migration. It is rather helping the recruitment
agents and foreign employers to entice women for migration, and is a boon for
them to 'deceive’ workers and often expose them to exploitation and abuses.*®® The
approach is therefore, one of the big failures 'to disable women to combat injustice
and exploitation.

Similarly, in relation to the access to justice at home, the report of National Human
Rights Commission (NHRC) suggests that until July 2019 very few cases are being
registered at the Department amounting to only 6.24% of the total complaints.*® The
fear and hesitation towards justice system still looms amongst the victim women
migrant workers.

7. Conclusion

Nepal’s foreign employment laws provide workers with rights against violations
perpetuated by the recruitment agencies; however, the rights-based approaches are
largely missing from the overall migration governance. There remains significant room
for improvement in the structure and operation of the institutions to assist migrant
workers to access justice and hold responsible actors to account. The Government
of Nepal has created specialized mechanisms for enabling migrant workers to access

46 UNDP (United Nations Development Program), ‘Overcoming Barriers: Human Mobility and
Development’, United Nations Development Program, New York, 2009.

7 Report of the Special Rapporteur on the human rights of migrants on his mission to Nepal,
available at https://reliefweb.int/sites/reliefweb.int/files/resources/G1812149.pdf

8 The Guardian, How Nepal’s migration ban traps female 'modern day slaves' in the Gulf (Feb
14,2020), available at https://www.theguardian.com/global-development/2020/feb/14 /how-
nepals-migration-ban-traps-female-modern-day-slaves-in-the-gulf

% NHRC, Research-Report on The Situation of the Rights of Migrant Workers, Recruitment Prac-
tice and Acces to Justice of Migrant Workers, November 2019, page 110.
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justice. These include investigations by the Department of Foreign Employment in
lieu of the police, adjudication of certain cases by DOFE, and of other cases by the
Foreign Employment Tribunal. In many respects, this system is more accessible than
the regular court system, which is costly to access and plagued by case backlogs,
among other problems. However, unfortunately DOFE’s capacity is inadequate to
effectively investigate and resolve its caseload in terms of both staffing levels and
training and expertise.

It is a well-established fact that majority of Nepali women migrant workers are
forced to work like slaves. They are not paid for months. They routinely undergo
through physical, mental and sexual harassment and often work at the unfavorable
environment. Migrant workers have many challenges to carry out the right to access
to justice in the future and women are more vulnerable considering the nature of
work in highly patriarchal society in the major destination countries. Therefore,
every country should try to reform its legal mechanisms and cooperate to ensure
the right to access justice of migrant workers. Right to Access to Justice for Migrant
Workers should be a central component of the current labour migration law reform.
It is important for every country to manage migration effectively and to protect the
legal rights of migrant workers while considering especial treatment and protection
towards women. Therefore, the government should establish a pro migrant worker
regimes emphasizing on the might workers as a right holder’s citizen of the country.
The interventions towards protecting the rights of women migrant workers including
coordination, monitoring and supervising the implementation of the right to access to
justice of the workers has been a need of time. The relevant policies, legal framework
and cooperative arrangements including bilateral agreements should effectively
address the access to justice related policies and mechanisms.

In general, abuses and exploitation against women migrant workers are less
identifiable than those suffered by men migrant workers since they occur either at an
earlier stage of the migration process or in more “invisible” labour market situation
with weak labour inspection services, like domestic work and care giving. These
abuses including not limited to the non-payment or withholding of wages, control or
lack of freedom of movement, withdrawal of passports and other identity documents,
large working shifts, long working weeks of seven days with no days-off, physical
punishments, intimidations, ridicule, verbal humiliations and sexual exploitation, as
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well as bad living conditions comprising inadequate provision of food, water, and
lodging. One of several reasons behind women migrant workers’ vulnerability is that
the jobs they find are mainly concentrated in the informal economy and are thus not
covered or only partially covered by the labour legislation and social security and
welfare provisions of the country of destination.

Most of the returnee women workers who have grievances against their employers
come home because they cannot afford to stay in the destination country and fight
their case. As a result, for the significant majority of workers who are underpaid or
made to work under different or exploitative conditions, redress remains elusive both

at home and abroad and responsible parties are not held to account. Even if they
register the cases most of them settle with the individual or recruiting agency with
some amount of compensation at the DOFE which leaves behind a big question mark
on the real access to justice of the women migrant workers.

National Human Rights Commission, Nepal
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Bed Bhattarai

1.Masters in (Management),
Bachelor ( Law)

3. Secretary, National Human
Rights Commission,Nepal

4. bed.bhattarai@gmail.com

5. 9851042633

Nava Raj Sapkota

1. Masters in Social Science and
Law

2. Director at National Human
Rights Commission, Nepal

3. Research and Human Rights

4 navaraj.sapkota@nhrcnepal.org
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Som Luitel

1. LL.M. Human Rights

2. People Forum for Human
Rights/Migration

3. Migration laws

4. spluitel@graduate.hku.hk

5. 9851098365
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Neha Choudhary

KIEE TR ILO, National Project
. FATAHAR -SA AT, Agem ¥ Coordinator

faerer AERTIE e T 9R_Y, choudhary@ilo.org
T 00 IR@ 3095 T IUA 9851012262
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1.LLM degree on Rule of Law
for Development (PROLAW)
from Loyola University Chicago
2. Law and Policy Forum for
Social Justice (LAPSQJ), Nepal.
3. Human Rights Lawyer

4. aba.arurag@gmail.com

5. Phone 9841262436

Aarti Shreshta

1. LLM in International Law
from UNSW and Human
Rights and Gender Justice

2. Under Secretary,
Government of Nepal
arati.stha@gmail.com
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National Human Rights Commision, Nepal
Central Office

Harihar Bhawan, Lalitpur

P.O. Box No. :9182, Kathmandu

E-mail : nhrc@nhrenepal.org
Phone No. : 01- 5010015/16/17/18
Website : www.nhrcnepal.org
Fax : 01-5547973, 5547974
Hotline : 01-5010000

Biratnagar Office, Chandani Chowk

Phone No. : 021-461931, 461093
Fax :021-461100
Khotang Office, Diktel

Phone : 036-420284
Janakpur Office, Devichowk

Phone No. : 041-527811, 527812
Fax : 041-527250

Sanepa Office, Sanepa

Phone : 01-5530362
Pokhara Office, Janapriya Marga
Phone No. : 061-462811, 463822
Fax : 061-465042

Butwal Office, Rupendehi

Phone :071-410175, 410176
Nepalgunj Office, Shantinagar
Phone No. : 081-526707, 526708
Fax : 081-526706

Jumla Office,

Phone : 087-520222
Dhangadhi Office, Uter Behedi
Phone No. : 091-525621, 525622
Fax : 091-525623
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National Human Rights Commission, Nepal
Harthar Bhawan, Pulchowk, Lalitpur, Nepal
P.O. Box: 9182, Kathmandu, Nepal
Phone: 01-5010015, Hotline: 5010000




