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ARINET AT AIBR FA T G

R YT A

qr qIq

HARUSH FHAT 7 e ATIRT 79+ Araiftgd HIAT SAIFR FTAAH
HIESTT &1 | FTd [TeiRvr ¥ AT79a SAfFRE! (97 THTTTAT TATeTwld Edbl £ |
I SAHT FFF GIET T FATGATS ATAITF T FTIH AT [T T TUSEITATH
HIIMT | Head: &i=d 919 SATIHT TIT ATTH ARIFRAIE HqaUSHl [Tocdiad 7
7T G TICT UG F7 AT 7T AT (A FTFE §7 | &1 [F9adr &5
AT GTUHT FIgehears FRITTAT 7 @Y H7 FATT HThTH TG T [T Ferfeqer
FUTIEEH FFTFIT T FISeheATs ATHITHIETT T T G FAITHT AATT TITqHT
g | FREMT FFEGT T 308 GERATZ ATTT AIFRGT STIe7 G &7 q1T0# & |
fIeehelTs BRTIRAT AGT [TTeATs Gew T qlebeeg 9~ QRITTATGT AT-IATHT G
HTTH & | PRHE Febleqel AT T GERIHE FATITHI STHT FIATFITB T
T GIATH & | TR TATTATE HH THIH T FTTANAFRATE AT ATAITE TTEITHAT
~AATH TATT [ T3 91 HIAT HTAFIT FTAH TEd GHl & | TATTHT JEARTHE
SATH AT TGT T FIRRIRATE TAIAT FIAATHINTH AT [TEIRIHT FHAT TT
T [Gqa7AT ATa9q%F < |

q. faug wawr

HFEETE AIHER HATRTHT FieAebl ATNT A9 AfTbReed! ATqEd @ed § AT
Al 21 | HIE AfaFR F U AR AT A9 AR AT A9E g, WG HATET
TAT FFATAHT AT T | HUHT ATATA T g AlTRREwh] TARGIT @B &l |’
AfTPR ARl TG ATIHR 81 | HHE AUR! ATaTe YT ATTRR AT ATTRR 8l |
T E ATTPR FHA Y& T a1 FEATAR0T T [0 813+ | Irsqel I A7 Afqep g8
T 2re | AT ATIPR T AAa STeaard fque ATt g7 | 5T d AT ATTHIRPT TR T
T TRIGAI e g7, | |9 ATIehe AT WIAPT QN TF AR BT | T TR
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ATeTel 9T AfIFIR AT AfTFR T | A qUF PRV HIHT ATTFR I g gl el
AT AT AER SRT6R W@ &3 | I ATy ATEET TGusr g T a9eTs
IS BEATIT Tlehar | Tl HIAHHT Ueh [hITHBT A AT grg | ATTPIR FHT
FRTERT T FeATId AT T fa=a= &7 |

AT ATTRTH] GO ATAE Fveg, T /AT ATTFRebB] TH Fad AAIRUTAT FHTS T qifgaa
FF AT FIAA oA T AT FUIERET & I AeATed el &7 | T, A ARIehTee
RISTART =TT IORAT a7 WIS FATaHITTH o faTae saeamar 9fq a=ferd g1
TS, | TATIHT LA AITAHHT AT AR g1 g AT U Fg T ATHATS FEF]
AUTAHRT EIHT AT =qiedd FTAT TR ATAIAF g5, | T AraTHT AHS AT T
FAIA=H] F¥eeg T AT AT AR HIAT ATTPR HIAAR FATTHT ATHMT gl
TTTER GETHAT =T T JATY TRTH! 3 |

R. T ARIHR TAT TSB! T T e

AT SAfhebl SI3 gaaT Friedd g gATed AT (a9 AIHd ATTPRET FFel(rdd g7 |
gtag aneifHe ST Taedel gorael ANTREHT Haaa dAfreres dai-ad Rss (Deprived
of some of the normal rights of a citizen) 9= B | FSTIFFRAT FTHH, AATTFA]
FRMET ¥ g MaRT AME AfudrarEedT A ¥ g dT R g A A
AfheET ATTHRAT AT TET, |

FXA AIfSTHT ATTHRHAT ATATT TRPT §75 T AL AT Il FATT I3 I 873 |
HRTEG T AfThel Fo1I TATCHT T FIRATARD! FATAGFIA] HIAT THTAT TUSE AR
T FITHT 875 | FETERATE T fa 1 T 89 gae | Fad 7 fifedet smhg®
qURT dATAfasg =TT S AIFR g7 | Tt Nigaerr = ara+ afrsrars dara+
TG A9 I Iy faaT Afchar afuer 9fq Fftsd 987 TR AEaedd g9 T SUIh
qgla ATAR AT (LR gIEs, | TEd 9T (e g1 FgRar ¥ qifed g Afasr
TREAT g T ¥ el AR e (Ao T FrIied gaad g7, |

AR ¥ AIRTgATe qifed SAfh qaeg dvdiad YA AT Y&TH T F SATIOTeATR!
ATIRTT AT T3, | F TR | WAfeTd T TP A0l =TT TR J&0r T+
T | TP IJIUTIA TR ARTEATE oy faq T fifeq =afwufa =ma 7 dfea wfeq
FI BT | TF FTIHT AIATSIX IIERT ST e v, | THIAH Fel ATTART AR
ATHIR TEqd TRUHT JHEE AAGAT fArers <l fag 79 T9sq a1 geea | o
TG JUTHHAT FEAT B AdH FJITAT GolT T (AR Ahel 9T IS g2
T qh T & T48 9 FAHAh THIVETE YT IRGUHT F a0 ik FoFene Iwh

1. John, Rawls, “Two Concepts of Rules’ in P. Foot (ed.) Theories of Ethics, Oxford: OxfordUniversity Press, 1967, 150
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£aF A= d% Ui ASTd I T @ I g | BISTART =T JUTEHT I dIRT
ETT AEIFT A FrIars T9=Te THA (nullum crimen sine lege), TR asir

FareaH F5d T (nulla poena sine lege) ¥ I [aATRT FRE@ATS OIS AT
(nullum crimen sine poena) = fFgTIATE Y@ fAgT=<I&l ®IAT 2w 12

T TSI FTAAT AGLAT T o Ry & A\ AfqeRareedl aazdret
AR BAIRS, A FYAR b FIIH ATITAHT TSI JaTH TR TUSEAATD AqdT
fastT g9 Afgs WIHa AfaeRepT AT AT gvg | T HIAG AT T AR
TEIFIR] T &1 ThTah GITSdehl =T 9T+ Eehebl Hald I SUSEIAATh] AALAT [EsTT
g Afes AT ATTHREPT FEAT THIA T dAebl qh qqFFe=d] BT T D HAETq
HE AR ANTEIT TRATET GFIT(ET g9 &v | TG § FATT T AT AP

qeed T bl 87 2l |

ISR AT T (GgTmae® AT BISTaT<l AT JOTeiehl AT Afd ATa9ae ~fas
HIAT & | RIS =TI TRl FeRited Hd dfdR gl searasiesd
fafq= wraaes Midse ¥ AR TR S | J9 AHd ATTFRAwE= dAeRined
BIAAT SALATH] FA AT AL FALAEE T GHTEAD FHHAT A STE gragel | T&
ISR AT (GgTeaeTs =T TFITEweHT ATNT ATERAT AT &THT TTeee AT
T TEHT B | BISTERT T JUTCATHT A7 SHFEATH] ATCHAT ¥ FrATEaTeTE ARl
HHE AfTRes AT &9 v | BISTERl ~Tdehl T We<dqu ATITH I &l | g
fameor ¥ aema faRoeRr Jgifvde T FTAfEfRTa soEwen T qaEne Afha dfiaeres &
T TN WT g A 9&7 (9% 878 | AITTehT BRI SAThebl EAAATHT AAT T
T8 | TS qagFed] AaTd SAawl, ASaa=al FIAAH! oA, ToATITh] (MR ¥
TATIHT FIATAITHT T FAREEHT HIHE HATTFRePT &7 qad fa=meeii fawa et g3 |

AT &1 FIERB! AAATT FARTHT &1 [aqqes I =ATIH] TaaH A8 faers
TUH G ¥ TAATE UFHISl STATeATRl qeiraaeadl fagrder soar fageg | aHam

HATITA LT YORAT a7 FRMEETT @oagdl, THE HO7HT THE T91d THE 96T,
FYTIHT FAX TEIHN TRIEATT TET FRIEER! AT 6D, | FYLGREN TATHBII T

SIIH ¥ ATAAT TSR FH G AT FATETH T (G@TTdT ARierd Ehl g7 13
HAATUSH! AT ARAR IHAT T4 T AR Forgars =g T4 9iF A AR
FTAAER! AT TEhT Uews; T AITAT FATITHT AaaTaTey 7 shawg |

2 THLT 059, UF Y, T F.5395
3 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3159998 zfuer fafq z0vse,/q /3%
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e |
() FAAHT AT AP SRINGT AT AIBRIATHT BT FaLT

[Ny el oY

aTE AfgerarEedT fafae amaRifted axarasieed BISEn =T 9wg fawr a9y
AT THT T ATIGUGEE [qehT THT T | T T AAAEEATS ATH T A5
T (RO 7T ATTaT TAT G T g7 | T [AUIeE Haqd qRard S
THEIeId B T HAT PR FEATAT G FEIIT Tedl B | T FaqeEdls
TREFHINSTH J&qd TRTH B, |

®  S(IITHT HTACT

SATTHT FHTT TEAFT ATTFR RISTEILT TR AT ATE Tl A3, | FITAZRT THE
JUER! §eb AT “ATTHT GHT Tg=ebl ATTHRBT TATAITA =TT TATHTHT ATHIHE® I
T FH FAERE! ATTRRATS A& Tae, | AATSH! THAT AT FHAATHT A=A
fafaer weTe® @A | FaaTeH! IBRAT AT THIAATH! AT (qHTHRT HIATATE (0T
e | FATATATAT THTA TB=h] AT &, T ATA@AAE G THA DaBREBN JeATAT
Ferses | fafae a=aRiftad A\a Afaer FTAe* T i FTHASR! RN TH BT ¥
foreT FaAT FTAHPT TH GRETH EhaN gH, ASTAT T ATATHIHTHT IS Tl ek
THE & ¥ AAAATE GHIT FTeRFl BhaR g, Tdh Afhals [odT HTHTE AITATH
TEAH] ATPR FH FATAT Rl ewg | AT AATAE®E ASIH GH-gHT FHA AR
Frg | FHIAEH] FRERATS THIA (HIAHB! TSI g9 a7 ¥ aTal &7 T ATTIhdls
AT HTH FRATEHT GHTAATH! (a0 af AR g9 g7s | Il [agries qed
FHTAAE FSTaE! g sgy=iaa (FgTm=ie TTAT fqeaeardl TqH] AT 8ehl G |

o I I WA &%

ISR #ATT JUTEHT AN TAeAcTehl AR A Hewqul AT /I, |
ISR ATl JgedeTs T T AT AfTdREl Tard(d Afqard gv5 | Tcis AThdrg
AT TAT GREATHT AT & T TS I S=gian] &qd TH1S 9 AT JATHT
e TS AAT AT ATTFREAF=E] ARIET FTATAT EHl G 1° T Afchebl
AT JHLTETHT AaR@wavad [aug &7 | 789a qeiraasa=al &1 5 {optaae
qETiad g bt 9 SAfeherl A7 Afues e grgr | BT T@d a7 JATH e fauy
TG FATwRT Teil AT AT U Ul qoir (HaiRor a1 aiaet

4 | At favaeafy SO GRT 8, AR TAT ASAAIAF AT A REEH AR R, 99,35, Afger awgdr
T JPRFN TTHT FHAT T Fra=dl HeTdiver QRPN a7 3, 4, Y4, T THREHT ST T2H1G SHAT T Gradi seifgs
HETER 4384 B RT 4

5 IEAT FERAT A AfeERe! favaeardy ST, ¥ s # AR ), ANNE TAT AAAAEF ATFRIATEET AT TaamT, RE8H aRT
Q, HIFE AT STAATIRREFHT Afthehl [eT, %59 4T &, A" AfdEREwedl THRE! Her@i, 925 aRT 9, e dfdedr a1 Gids
EAAATH AT JITA HeTaed, 4340 URT Y, TTEF (FRawerr qrae a1 $aaeid deiiael ad safchel SRarrara= fagr
e fagre T TEstedl Aqr RUH TS SAfcheed! YL@l GraRor GHETE e ST 433 AT R AIfEH e g |

WW&@WW,W



FTATATITT FRTEEHT THT WIS AT AT [A0T Tad FIEA gvg, | TS
AAITH ETAT Tl IR EIAAHT F & & 8o | HgX T TPl AT
T I ] ATANAbarsd! g T ATaedd =T a6l Aol g9 Ag Sl AT

fagrewe® qaife Afthe @aars g% T af=fed war &7 |
o [ HERIHAT AThfawg A& §T HX TS SATABR

AThdls ANHl ATIART T T TR [TRTHAT TATIA FHAT (AT FATHHT i
AT Tewg | fAotel 19 AT afq (9T & FgR T AT AT e (ASRTHT O
furrore g7 | afs fAstel &R T Se<AT (ST IUR a9 g9 g7 | Tl AfaanT Arie
Afchep! SATT ASIHT FHAT T IRAT T TAER T9T THHT F09T1 T8 g7 | TAH
AfcheTs (o7 faegel BISTarT ATTIRTH faRorr o fawgar gamer faq ar &gz
ATATT g aTed & 79 ATTHH] AT AT ATTBR BT TATHT Tl 5, 1°
g AfaERia afTghars =99 A a1 aifad § A & afaer 9 aeRiaea e
T | STeRST&Il aaTe Aladrel Arch Aqrad TqH TSIl AR a1 qA1 [Asiehl /19a
ARTFRAT AT T &7 | FASU NIRRT FgR TR TH MG AR BRI
[Tel TS AT §aT ATR{aEE ATelT 5 &Y TAMGA AT ASTIAR TFRI AT AT
T §9 | FRART ATh FgR WIFR TH] T TqATE q=047 fagad | 9% 79 A=A
FYTHT TARAT TATST TAT TSI IETATSAIRT AFET FISTT g T |

® YA HYY THIA! BrAHT AT T T A

FTAAA FATT AATHHT a7 FYY THEHT F @A FYY GaT | FIAAA GOl AATbHT
FTIAT TATA AR FIAADT STATET HH T RITIRT TR AT AT (FgT= & |
o fam qgd [aUg S8 | FEATg Ui (Aol ®e PR RPN AT AHT F@d AT AT
ARIGT FAAA AT B AT ABTAATS IUSHT AIRTT HTIH ] AALITHT TUSAT
LT ST TATST W T FAX GTH] THAAT FTAH TEhT Teal Tel ol AHER qi
TS S THT ARG T ATTBTIIEAT BTATHT AT Tehl U5 |/ bl Ui 1
FIX & BT TTATS FYY FIIH TR AT AR T IR, X FEY HIIH
T FIAHT ATNT el T AT T aAfoTd (a0 TURTS AT (LRt HHAT 47 fawg
AfTaTd FAAT ITAAT T 97 &7 |

6 FRING TAT AT AfpREeed] Fraiited Herated, 2SS arT Q¥/(3)(3), Wa AR FHAFT HeTaree, 2% P a1 & (3) (@)
7 WA AfrebeRT fayaeardy ST 92 ¥ 5 BT R 99 (), TAT ANNE TAT ASTATTE ARTERAETHT A2 sTaaer aT 4, Afher
FSTTAHT GRT @ (), AN HETARIERT &7 R, ARTAT HETAIBT &RT S (9)

Wwaﬁw:ﬂm,m



EE
o TP TR TeHF TeH T TRA

T ATh T TIE FYLHT THEIRIAT U TIeh Twal del Hel ToAargd T T A7
ATTFRATS IERT ARl fawegel AT AH=s | T fagTede BISTaT HRATET qelTg I
fepTael qeT TR7 AT A1 qhTg [QUdls) el FRTAT HRATEl ¥ Gl TRIEaars (ag
eS| F AL T AT AT TEHHUNS, I MBI FGIHI AT AT TIh-I2F
SITEHHAT I §I7 | TSF I2F HITHT FIRATET AAATST &1 T HIEPT SAa, WA=l ¥
TR FAAT GATHT IWETET GATA TAT ATTFIRePT AT TRTHT 2T | FURTHT FTrd T
qTE qepufs, HiX O I FaTaeT FRATEN AETI & T HeTohl AT Hare! fagred THe!
gidee g7 | AT E=aT U= AT G nemo debet bis virari @9t TS FEET T
qah FAT qET AT ATART & | FAATS T Hehehl BT T BITIRT FIATETATAR
Hel Tl AfeaH &GAT qoId MRS a7 RIS [QUSHMHT I Fel ARMTHT Hel Fed aT
AT g Fdad T HAATATS RIS WA ATTBRAFIAT BT SAFEAT T
B 18 UFIaE F FIHT AT ITEHHHHT I AeT FHT qoir fad afaed gar aoma
FAUTROTERT AT a7 F3T 39 ZEATH T g7 | U HITHT T2 T Ty [qguar 41
FT AT ATFR Ifdehd 95 AT ATTFRST Fodad g7 TES, |

o oA FrERUEH YAATE Gooll SAATGHT G

Godl ®IAT qAaATs &9 B3 ATI% GRATHT Waeral, MeIerdr T Weadiel @it i
AEAYTF §7g ¥ TqA ATH STAATH] ARTATITT STAATEAT AT T T =TT G (qearsepl
FATATEARY (AR Hgd TATSEE | ATdT AGEIT FUAT ATedh AT dhel (a9 FAIararcHd
qfefeafaar® e Geoll TAT FAATS g FIT AT AT ATTFRETIIT FTAAZRTC
znfud e B | Aae GBRAT #r fafTeT SRR HETS, HUR IeY g a1 " aTs
T A (AaRuETEed GAare 9fq oot drEHr F IR 99 g | asr (g
T H Goell SHATIHT FUA 9 AqATS ARIMLT AT ATTRR FTATATET A (ol
T3 | T, FATAR] HHET AN Geall FAaTs ST g7 | FAXER T Gigd go TeTehl qofr
fAeTRurFe=d =ae® 39T I T I ol SATATIHT qAals Aaead HIHS, |

8 AN T ASHIAF AfubREvawdl ARt dara®l arT 9% (9), FHR® AF@frad arl 5 (%)

9 7 ufkfeafqeEHr Aea quRTy, AESAE A, Afte qYa, ATt fBd #@fE g G | T T HEearar ArcEE
afafq 7 srvae sl AT drcderg, | faeqa e @it s4er preliminary Observation of the HRC: Peru, UN Doc,
CCPR/C/79/Add.67,25 July 1996 at para 26

10 79 forfeamerr saaear wra afaerer favgerdt SrourTser awT, qo, ARE T9T ASAIGE ATFRAFEEl AT dATawTd arT
9%(q), FTAT HETAIERT TRIROY AMIATHT HIAE ATTFRIAFIAT A=RINZT TEATATEEHT TehE, T AAE Al afafaerr seee
FHE 43 i AT TR AT TR |
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... o]
o JAEHFHI IATs q&H, W I & SAATGRT §Ia

qRTg fAeier 77 fAsTer ¥ o =Aae Meree @eg g1 dasiae qaars gas 9+
FIHT FRNET AT ATPRAFA] T A TATH T Wbl B 1Hag qead#
T aRre fawg 9 @, Fem T et dEreqare g0 geg | Afe |, @y,
¥ forey e ar =afaes MeErd AU 99 e 98l T SUAh (R aeiy e
T A | e eafeh a8 FERER $ER W% ASaH WNER a0 gaaaas q A
HAfchel ITHIh dTs USEITATH! qa<dT (o1 g a6, |

o IEHH FAGUHT Eog TIATRH AqAT I

T FYILHT AT AT SAThel T FYY T &1 aTgd JHT (el T Twg STAT 0
T § @y, qaTs &1 | HREl AN ANl Afthals @wg qUaTedl &6 &g |
oAl AT TG (99T 8 | @ GAATs AT GOl ATCHT 81 | =g, GAarsdl
HAUTRONRT FIRT ATTFFAGART Fof TRUAT AT ETHT AT T TS | TGHT &7
fek foreqa = | 7T TrsurehT @ Aty Hrafafy deaRIftes TR aMET gades, S |l
THA Ay, | @og, BT (UeH ATTHR =g, GIaTed Al ®TAT d1wg | 79
AIPRGFIAT ARG HATA Jcheh AITAATS (STl ATIPR T e a9 [siiaeg
F RISERT ATl (HeaiRordr @i w@aer T ey Srareeorere o GH=arET
=g, ¥ Godl AaTshl &6 g AT T B 112 qUeT T4, TI&Teh I8 T 96T T
ATad FRITHT T, IATSH HaITEE A AT RIFE] AT FIAAA ATHATT
TN B | FA AR FeereAT i =g, grars Sl g5 | Weg, Grarsd! Aaed]
TEHT AT Tk GERaT ¥ GROTH ®Eegdigd a9 O Hod qi S9<h T e STAT g
eS| W3 GAATSH! AATTHT I (AR S=g, F90T g4 e |

o HIT ATHANTH! AAASI &Afqafcient st

FhdTs Tad AT HET AATTH FRU FeTH ATTATATE RIS TTUR] ATEITHT SR AfaId
AT UA: T T Aiebae | T TR Taeaarep] JU=RET AT TelTie ATER Efqard
& A, | AT T Aaiiaes AfeRared qeRifted aa=a I 9358 o & AR
Hie® fHOTIERT BISTErd AT & ¥R TRTH @ T 9fg T4 a9 q4r Bl 98l
JHTUT (=T AT AR IR0 TEGANT HUEH S8 1T Gfearedl (o el sl a1 Iqels
AR fagadT 9, AT T HRR qTHT FRUA GoAT TG ATchel, TUI: a7 AR STHT FAHI
FRUA TN T o AATTHT & H HTH] ATeeh, FATATAR AT I T, Tl AT

11 ArE Afrsre favaeardy ST 98 ¥ gRT 0, AMRE q91 AAAIqH ATERIaFa=ar dgawd 288 g7 9¥(q), aret
AP HETA=T Q254 GRT¥O (), AR TSTIART GRTS(Q), AHIHT HETATwdh arIs(q)

12 wrg afaerer favasandt Sroorsea aRT 90, ARRE T9T ASAIAF AfTPREAFA=AT ARG ATaredal arT 9%

Wwaﬁw:ﬂm,m



TH @ 113 Thel TAd STAT AT FAR TR FoATT TRUHT AT Afeheb] ATTE ATTBRAT ATETA
Tl faw a1 aafaqqfd qree TRI A=Rifed Hd Al FAAd STay T G |
o FT, FHMA AT AIHSAE qoA TH TGT

ITAAT a7 Y, AATHAT AT ATHAASTAF FFER A1 TNdeh! H1U AT HARTANIH AT
g ¥ JgATe HITh ACAUH] TGSMIAB! ILYTAR THRI T AT AfIPpRHl favaeardr
SO AT SITd AT AR T s ATl Sectad &l oY (w1 e, | ATaeret
FX, AAHAT a7 ATATAAAE FER a1 FoATIH FH T AAHMO 39 FAH T3, |
EYh ASTULA Y, AHTTAT a1 ATHTASAD FFgR T Golrd A FATIHN AT ATATIA
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FSTHT ATANTEEATS THTARTI AT AP FATHITT T ISTHT & 19

AeT AT AHR ATERT

HIE ATTBTIRT FETVT, FAG T TIRATAAT T AL eh aTHTcd Tgehlo! ATTT T ATeTehIe
ATART TATAATERTAING 6 ST TET ATTRT B | AT TT¥ehT (AR AXhR FrAT=a
TITET I9THT IUSEAAl AATAd el G | STAT AT ATTFRB! THT AGLT FrTsTE
[ THHAT Fo=aT ach Tl B | ATANTHT AR BRI qgd, AXFRATE AUEd
FEANT I A8 T HIAAT ATATAATS AT THET AUH AN ool THT G |

At AFE AIER AN UF R0%c ATs FedE T4 aAEl [qeaears agard G9aar Ie7
T wferafage e &% g 7= | SR f[agudd ARNTeT Faedr 7 @raadrars
TR T, AANTATS Beadl GFATIH, HET FAATSH ATIPR HETATATTAHIR! TTATTHT

g, A TW@AAATAT ASHA ANTSH TR(AH! [FaThed] Jaard AT AR q=qra
Ih e ATCH 3 | fafear wrefae fadudarhd I=ar Sddrs XER ATded TS

LN ~ ~

GToTehl ATATTRT T g 19°

ferwTeeRa THaETT, ATTEaTT AT, AITGAT TUHT Atk aferd, Afea, Sts AWEE, dfTH
HAGRIHATH [TTaHT gl [ A o Faebebl, 361 Tb19, AT, JHFare
gTfaeel JTHE ATTRep! Tl START T AT ATANTR FTTaeTH oo & | Fraara:

96 FIfaqR Aftey e TEareedg 0% A3 § T

97 TATAHT FAATT (R09R) HT &RT ¥

98 T AR WATARTIH! fafd 06y =7 § T o
99 ftad WIa #fFR ATARTR J fasifa 06k AR Y 7T
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TS AURT [TTITS ATANT T A AR AT o= EATadRan. a9 © | 99u91d
FEAATER AT TAR T ATGITSHE FIAAT 09% FAR & A 3G FATTHAT a4
wferafag wmatear agfeuear 5 110

forTa <M auHT ATINTHT ThT ISRl TAATCHE A &l 1.9, J0\93/0% AT 390, AT 4.
R0\9% /9 AT qRY T 09 /\%% T I3 Io<T TAT STUHT UTSws; | HIAE AT ATANTHT T
I H F@ITHT 9C I RTALT SUAed TRTSUHT T FEsih0l TRURT FS&T T Ieo<ied
Tl | qFHFIATS Tcehebl ATANTRT Heald BTATAT AHEFH Foval 1 TETGTHT HISHTE TR
FTATAAT Jood T | ATANT Tl e & G Q0 [qohtiear Hed 9.4 Hiqerd 9ol sraie=ar,
¥5.3 gfaerd AT e T 3R 9faer HEmEE e e (10

ey

FEHT I ARPRITT STAATHT ATHIGET THINTH FEGEET T g Febehl 20 | Ffaemd
e Afed R g8 TEATTHT ILHRAT AT TUHT AU JHTSTATS] Tl TXBRATS [GUhT
T fRarOarafy g5 faereare agad ar aRerer wiRurd AT | e e fer
TIHR AT i AR TSI SRl | FRPRA qHg T (TPl ARTATET BTl F=AT T
TATR TAR TUHT T ARHATT T&T el a0 an A1earad f€u 9fq gufaaraer 7a afear gat
TIHHT HTH FRATET I Tl geqiee sfgud 1103 Tg g1 7 S¥E SRaerRare =Amar
SO ¥ AT Giaagal ¥ STHeTel T F1 T Gebad |

HITeAsh Eehebl FIATEIT A ATTFRET 3 HEHIU g | THTH] A(GaTTH] GRT ¥
AT Hifedeh geb BTATFTTHT AT TIBTIA YT TIbT 39 T (980 Hed Faaare 9% e
fardrrer qTTd TUsht B 1104 Feafvad T raTeaaeen! AT (araTeel qTHT TEaT Hifed gehebl
FTATATH AT IGUHT G | TXT 0% AT AN U AT ATTbawwl A
FTHATSTAT ST G FbA | FIAAT ATATHT FEA FaT el TSNP AJcAATS BTAAT HSHTAT
TS ABRTCHF JeT TU I FUSEFAT FIIH Tgehl T LT WHT ATTPR ATATTA ATHT
ATt gfdqeaTar =T gehe T=AT 99 THT (aead GHeel fearcas idtata T faeaa aqgH
AT FARATATS GFATAIT qaTed AGTAd AT d7T AITATATE Teal TAEHBIITRT AT AT
JUHTH THT AaTd TRUGATE [ NREAET ST T TRER 9T | AaTadh! ATaeTers

100 AT AT TR AT, AT GfeTaad 06K 7. ]

101 M AT AfTFR AT, AT Gfqaad 0SS T, Us

102 FETSETET qréfe aveprRarg s adae fmal, s 3He 0% @ ¢ ™
103 AT THY GeaTeh, ATNTE 206 095 6w =9 T

104 TAXTH IS, HIAE ATTHR FaTesd, odF 99 7. §9
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AR T TN BTAATS AT ATIbR giaer ISl TqUT & lehess; |

FEH Aldh faFEars araERT ¥ A ATEREAT SIS ST THH, TATHl BTHIREH
ATTRTRET ATNT TATAHT HTH § AEH, AP AT HT AT AAE Aol Fled TATIHNT
FT g TEHF, AUGTHAT FEAAT TATEFNET FIAT T, FAIGTAT HUH Afeh, Thd
Afgerer favTardT Ted T ATCHT ATAINTE GREAT AT Frcr T 0 FHTSrAT fafqe s
fasa Fad @, garga deaReTary faaresdt Mewr & S gt e fEwr, greue
STEAT HHEHRET HRU AT ATTRRET THY FAEATH TATAITHE ATAT T&T ArlooIeh
TUHT TEHT SREUA | TR AGATET TH, YS9, T d8 AT A ATTBIREbT
TIET T TRETHT AT TR JAUR! ) | GHa AfgeRaT  qratera Rrem, @,
AT AT, o9, ANE, AAGTAT AUH Afth T ATTh AThebl AALATIA,
SRISNTRe] TATSF [a0d AIRATATH] [THT T Taehl AT AMEUHT B | T, Ta9 T
I T8 Al THAT T TEhad] | ARTHHT AR GRITT g7 Ta shag |

AT ARPRA ICATEH I AN Wbl T==quig HAa AGPpR AT FrHArsar Afwaw
FUAH 91 HeATHT ATITHA Aaal HIAATSTA] FATEAT HALITEA TAT g9 debd | AT
ATIPTY AT AT ETHT ATTHT FIAFTSTAAT ¥& I3 hra &g =t 1107

o= ARTAdATe TUHT Hgel ASHEd ANGT AT AR AT TUHT FqhTiesT
FATETTR] [FARTTSIAE FALATS THT AT ATTHRBT THT ATLAT Aol Ted | TR
Alafeh Al @aAarT Grtad ([qaaed, 59 F1Sia [qeae ¥ AT A ATIFR
U I (T AIRRT TR AT ARTPR TrelgehT Eqrerel MRemsT=e 78 |
Jad, R A auedl A ATHRE! THT AATSHA Tal a9 AT ATTRREPT a1
ArATISIeR T8 | ATTHT faar 9 qeepr aXee omted, qrem, fawir fasrg 7w
ATTPRTS 7 G fquz AroFT Hifq AT, ooie T B AT HebAT WIASHT A
ARTFIRERT SHT 8% AR TS § T Alebrey, | TFHT ATARTh AR TATRIET
ARPRA § ANTHR] AT ATPR FIEM T T grg, T ANTER AT ATTHR
YAGTHT ool AT-ATHAT GAATE HAeH TTAT TRIE U ek Aa9der g |

105 AT RFIRET AT TAT HRHH, FITIR dF 098 T & T
106 TET AT ATIFR ATARTHT 008 WS 93 TAH! I famfa
107 fteT ATHE AfTHR ATIRTRT 098 HiER % e Ao
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IUAIAT AR T AYTAhl AT G

Wavsr =

g qIT

TG TIT AT TARHT TTHIHT 7 TG §74T | FTTHTAT HLAHR AT HALABRHT
SISTH 9T &7 | §hF FTHIBIATE [T 5] TIT FaT JI<d 77 T [UiRarT
F%T a7 GaraIE & QiH FATAT FATTHIGTH &9 TaT 8% & | G T
TYF HETTHAIE GIRT FTHIAT ATABRGFI ARITIT GaH Fadrad eardd
TR ARG FTTTIT & ATTFR T TTHIHIFE ATTFR E7 | TTHIHT JTIFT FTETT,
GITAT ¥ JAATHE AT FTHIRT @F GAT T AEd §7 Use | GIHRET TTHT
FEIH GANT T @egArH T fmar 7 GUNreT 9id qur awrere 7 frEre e
U3E] | TUHIATHI FATGT 7 T T9RaF 0 &1 | JRFET [(Aepraaer qreT g7 Soer
TFH AT T I AHT TAT FIAAT T FGIAIE FIRATEFE ITATAT AT
FTH FOGAT T THIEFRT TlMAT FYH T e Tae | TTHRAT FeTTaF== T
TAT AT [T TIT FAFA TIAT, [TATHE [TEE T TTHIBT ATAHRE ETAT
TGl TCT IEEAT GHT TEFEAF AT dI7 T IR TH=T, TEFd T
TEATAHT FTHIHT RIET edre 7 TIT THheH THIHT TTHRAT ALFR STIGHAT
g FEATFATAIE TG * ATTH AT &7 |

e gaw

IIATHT T F T T GaT JTENT a1 FANT T AT, THE a1 LA TArges, I
%] a1 g fomy fadrer I ghE Ak, ®H AT FFAT AT FAT ATHAT JaAT TSI
a7 foshdl AT 99 TIHT JUARRT AT BT | FIA TAHH AT FTHRT Aferepe
AT TRFRFT [A07 Tl g | STARTT a&q q97 GaTehl A1 o 9] ITad g
ISR ¥ STHRTHATR] ATTRRB! (0T THT AMSUH &7 | BTHT AT FTHITRIR! AT
AEALAF I F%q TeATel JTHHIA ITHRT a7 FANT T I a1 q&qemdhl qreA=uEne

1 SUNIRT Y& UA 3064 F TR R
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TP TATEAATE BT AT a7 F (B aHebT AhRIcHE THE (IS Thaa) 7 g1y
RIS ¥ A1 9TRd JIANT A%l HHET GART g9 dodl 9aTd, I8, g ar
THEAATE FHA TS 12

Y TR FAT g faRE, @, SR, g gfata, @, farem qar qRmEel,
AT, & [T, dfes a1 e WeRlaeT a=T FaT TRRTIES, ¥ AT 9TeEe HIAAT Hfher
a1 h=itaiey dar FHAAE TS 12 STHRRI g% 9T a1 YT Tl AT ]
& AT AT SIS g AREAFH T I g7 | H Afch a1 FqTd ITHTHTHR BTH
qe fadr ar Afqdy oA SUAed g A% 9T YAt TN AT g A | AdA
TARHT JTATHT 5 ATTHTH gedw AT el 5w |

Ufqettas faerama

ITATRT AfTHEREr SfTeTd 2al FAh ST THNEHH qehreld ALAA(SHAT TH FAer)
TARHBT IUATRT ATTFRFAT Th ATSTA, TARTT beAl, ATGHA HIAH, Hled AATeg T
¥ fUR anraaars faed IUHhT AlaeReE! SlderadT | 99 AHel ®9Ar i |
YT ST % AT, 933 AT AU FIGATS THNET T H AT STARRT T ATTb]
AT Sl THE &1 T JTIASTET T (Aol T Arasties &bt (urers THiaa e S
fuIger TSR He@ U AHE &1 qgIT JhehT Hewaard [a=r TaTTH I e 99T
JTATHRT AfTHR FATCHAT qlgedt ==t Teept a4 rsaafa Fagrar dRfar SIaar ITHhT
wfareTe fa@rae (Consumer Bill of Rights) I ¢ ITHIRTETS WRIAT g7 TS, F=mT
a3, A AT YATH BARE T A9 ATTPRT FAATeh ATTFR §H FAT =R THREH
afgees (The right to safety, The right to be informed, The right to choose, The
right to be heard) T&epT STIUIT T fT7 1° TEATE FTHTRT FRETUTRT SAT faeael qleer
AT TEATASTH TIAT [ATws; |

SIARRT ATIFR ATRIATH! qar 9o Fafad safar IudrhT AlaersdT Tk qrerad
SUHRT RS ANV Teach qHHET T afadd Tard T4 Tdcd ¥l (9T ITHThIH
WA T 7 ARG AfUERE AT W WE BT T SAH GRUT EH S A
ESHHAT Hh ACHER] HETHATA J&ATT 7 =% /¥ 5 dTd ACHHD HETHHATAE <, AY,
925Y AT ITHRIHT ATSTT ATTPRIET ITHAHT ATIFR FEATHF FIh ALHHUT
ANTEeA aifed el foar 18 99 wRTaeTa e I8 qearg IUHRRT AfrerawEdT Hifd,
2 TUHRT TR T 08 HT THT R (F)

3 JYAHT G UA, 2006y, TH R

4 President Kennedy: Consumer Bill of Rights, March 15, 1962, To the Congress of the United States
5 President Kennedy: Consumer Bill of Rights, March 15, 1962, To the Congress of the United States
6 The United Nations Guidelines for Consumer Protection (UNGCP)
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e |
T (ATOTHT ATTIRT T | T8 A AR AT bATRT T A1 FaATHINS Fefee
arSH ATTERHT BT TATSH TS G g T AT a& I T AfTpR & a1
TATHT e, TIATI, TURAR ¥ AT AT STHHNT IS AT a% a7 FaTh! TAIE
T I3 ATTFRE Q0T TAT AFlaeg &fadid ars AR, TAaTed! ATdHR, STHTHT
fererepr sifarey T =g TAT R ATATARISRT ATTPR T63 |/ TIq<h ALHT AT
e fa+ smzaar The eight consumer rights are: Rights to basic needs, Rights to
safety, Rights to information, Rights to choose, Rights to representation, Rights to
redress, Rights to consumer education, and Rights to healthy environment’® #faer
FEATg JUUThTh ATTHBIREBT BTAT [oiave, | ITHRTH! ATNT JIHRA T4, @I ¥
ot ST fa9TT Skt ATET AN (HEfTept STy Tue ¥ IeATee®HT faeqa 9T fasr
AT TAT Fbaee AT T IAEHATS (A9 THIA (0T Jooi@ TRTH F |

GITh ITCHUH TG AUHT ALEwd Ith U JTHRRIHT ATTRREwD THATH, T
7 afeqedt T Afder aifaea Atk g | fad AnTReE qur sedrast taH Afdqe @t
HTIRHT [ATq HARe®d ITARHT ATTPRIAFAT HTAA TRERE] T 5w | ITHR]
ATIBTIHT AT FUATRTATEHT Fel [agTdes i &l T

(%) ITHARRT 2lMEAR gA9es; (Caveat de Emptor) 3% a1 J4T @@= a1 ITART I AT
AFH ARHAT I AT ITARKTA FRIAR THIaE | ATHATS AT g1 HTAT
ITATRTS URARET g% a1 YaTel STHRT AEEhR IS, |

(@) fashar ITHRTIfd f#HER g9es (Caveat de Venditor): gfafrer #RoT a&q ¥
ATH IJATETAT B TRV TH=gHT JTARRIATE STHAHT [ad arfaed &am
YT A1 farshdlebl &1 | AThH IcATad aT [dohl [qaR0T Tl a&] a1 Hal ITHIhTH
AT USRI gIEs, | g% q9AT FaAT YIEE F SIHRRT g fEar
TAIEE, AT DA AT ¥ AT ETH AT TR EAIEE, |

() IYSRT TRAT AEEH g=sA (Doctrine of consumer sovereignty): @& ar
AT IS T T TR JTANT TAGET e dfereby Fadresrar ffed &=

c A

SIATHT famT ISt o1 B | I STHIRT TSR qTasH g |

(9) SUARRTATE FFE TeAdes (Principle of Respectfulness): Scaree, fashar ar

c =

YaTghe SUHIRIHT HATGAT =d U3 dTell, ek a1 dTeRT T 847 | &g

7 United Nations, Guidelines for Consumer Protection, New York, 1999

8 Ibarra, Venus C. and Revilla, Charito D., Consumers’ Awareness on Their Eight Basic Rights: A Comparative Study of Fili-
pinos in the Philippines and Guam (2014). International Journal of Management and Marketing Research, v. 7 (2) p. 65-78,
2014. Available at SSRN: https://ssrn.com/abstract=2655817
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TR ATIRAA TTHT TSR oo g 9ag ¥ ARAT a&] a1 a1 @iE T

FHHAT ITHNT & ITARRTATS Gl ¥ F=qee aarsq Teg 1°
HAE AR T
ITATRT ATTHR AT ATTFRAT STSTH [0 &7 | FIq<h AT G 4 ¥5 AT THI
AT ATAR (el A A 919+ ATIARYd ATAISH, ATMdH T ARME &b q4ar
FAAAr 7 AR 21 110 JHa Afuere AaA 9o 3 ATy e Al S0
feuer g 11! W AfadR T SAfRAE U gvg | X, T IR RIS [SEEnT 9,
FFAT T AR AT gRg | AT AT favaerdy STIuTaEer qEArEEraT Soord
TUATIR a0 a7 T qurstet ae daadesal a1 12 7 dfaered faeaeard
HTIUTIAHT &RT R () o YUF ATchalls ATHFI L ATAS JaTH] THE T qr9
Afarere feusr g |
T GRT U (Q) o T ATh T IABT TRARBI ATIRYT ATTYABATRT ETHT T
T ¥ FHATIER AT @I, HIST, ATATE T AT e T AT ATHINAD
AT T3 AP Fafead Wbl B 1B T 9% 79929 AT AfFgad el Aifaed
qrATiTE qAT AiERiqe Afararadl awarited gfasmas (95 fedmam), 9%8& & arT
R o Y ATchebl SR, ATAGE LR ATIRR A= TH9H, araraweiid qar
AT TRARTEHT T, TR FTAR 4T ey T ot quen sraeaman fafeaadra
AT ¥ @ A=A T FaAT TWeHl T |

AL RT3 o feted grafaes Rrem, mreafas fraw T oawr QU o F0fae gEifa qen
TThT TRISET ITHNT TH ATTPRHT AT Tl Iewg |14 Foeh Iaae Ferasrane 39
fedmar, 92%Y AT 91 & FUTelel 30 A= 929 AT AT ThT T fepfaerr Srara
HEWTd I HAT Tl AeRied HeTaiededl a1 Y & @ () o Arasiie @,
AT T=TR, ATHINTF FRET TAT ATHINAE JaT YT T FTeqT AT qTAH FHRTET0r greef T
ATIPR T el IR @1 () AR [a97 S SE91d ararandr add, &, T,
ATTERAAT SATASTAT TIATARUIHT FARTRT AN &bl e I AT a1 JATHT Tl

9 Tiemstra, J.P. (1992), “Theories of Regulation and the History of Consumerism”, International Journal of Social Econom-
ics, Vol. 19 No. 6, pp. 3-27.

10 T T $TeTEHIT, R0 0 FISHATS! AU AT FAT A3 9.90%5

11 TR HIEH WEITe, ANRYay HUSRT ¥ HIEW Hedl a9 R00% }Ha Afqerarasdl drd 9, afaa, e =anfas
gfeesT ge5,3

12 GaTgs 9o, 09 AT AT Afied AT gis

13 9\E Al faeaardr  seomes fedw@R 0 9%¥5 gRT 9 aRIRY

14 TIH AT AT ATTRRI T WEThie, arRT 4R aRT 93 &7 9%
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Afgep A= WHl g 11

TFIH ALHE FEMATATE R0 ATHHER, 9852 A1 TR § quTere ¥ JLEFR, 4220 A
AT TR AT ATTFRIFIAT TP GRT 9 o ATAaABIATS ATATAF (A
FATTH AT RIF T AAEE @A TG [qUIHT AT T SAARRID] TGahl
AigPR; arT I3 A fren, @@, ASHIRAT UEHHl AGHR; gRT ¥ o A&
YEHUTETE & SEAATs 2T f4g TaT ¥ G99k @ran, g 9 il aawdigRT
TN T FATIOEE HhT Faed] Td+, yratae Rrem dfqard 3 Heesd g saaen
TRl e, 110 afgedl o1 TR AT AHT TR qRuge 99 2099 AT FI<h
AU ATIR T AT ATTRRAF = ANEeIh [gTedes® I T THE d1Hdel Egr
T T 3 |

G T AAAATTFRET FRETT AH FAed g, ATAT ATIHRebI TFATT T FFIATR
FAeT g T AT ATER IAEA g8 ITAR fqersd SeHar a9 ¥ FFIET gah & |
T AT ATTBTDT YRETUTHT ASAGT TN (HepTaIehT Fefed T SAREIAcT TH e
W g 11 A AERET SIfSUHR g SUHRRT ATIHR FEATH FTeHarr
TRHRHT A AF SATNRE FATHT Faed faaept famar afq & 9 g 3faws | 79
eI THT B3 B A% a1 YT e fof a1 Afs ITqME a7 YSWT a7 ATl a1 JUeR &
Gieatershl a1 fadRor a1 AT ARTHIR T T UL a1 SR aeiRe] &A1 9
e |

A qH
9. FHIAT fqrawa

TITTHT JTATTHT FET ¥l FIAAT AALATEEH S(qaTH &8l AT TITAD! TATIAT
qd TCHTATT FISHATSIHT ATTH ST TARATT Heclel ATH STAHTATS 6 g BTH T
TG, | TAATS FARATT Heelol et fafd a1 gfqeradr qem dgrg | S AT9cierd
ATGTTHIRIOT T AT, qT, T, ARISTHT ATALAF R Tl I[@aT A ARTSIae ATH
SUNIRTATS A9 SHTATE SRS STHRRT fedHT #rH T &1 sfqeraar drewg, |18
Y T TRGTHT AT ITH QMEe el (Tafq #a7 ITHRT e @T FeT Hewa ol M TUH
Ifaweg | T oTES STHAT % AT atdeRl Sfaweg | I AT ISTHT @eb, NS, HIAT, qreT
¥ HERT ATETH, TR gered 7 A 9 ufqerd 7 AwEEr 9o yiqerd wwar a@r s
15 T fepfager ST Faura Irae THaw-dT JwaRifted eraer, 9rT Y4 1 81 () T ()

16 TIAH ACHUY AT AR HETF(=, aRT O aRT 3 aRT ¥

17 GaTEs WA, 00y, AMTT WA ARJPR ATAN, T9Td, T 45 T L8

18 HAF TT 4390 FAA FIAA ATANT
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. Y5O
fIe IS =™ FATCOATHT, GO, Al ATGRT TANT GAET T FAT TATT RTH ITTER
STARAT T AT AT @l AT A Sk Fetehl (3T | ST Al Tl fedehrRr
HTA T [eHebT TSTEE TH MEHT TUMH D AT THANTT A TRETAT fHed TTehr
[T A I TN FIRHT FIHEE [GHeb! 5Tl YU Il 93T A | FeT TqTere
aftas faafa g7 110

TATAR ATGEF SIAETE 2al a8 HERTSERTSl JeAT AR ekl 77 fad 9 g7 |
ST FIAHRTA HeAheh! Uheh0TH fercepl M@ dTdfd o Fe@TamRore! feqdr &8 T
HAYAT Taebl HHT = ¥ [ediaaer gal s, | fSdraaet T Il ST AH el el
fafqufq efvaes, safeafa mewr araer fafq afr &fws, a9 98w oo ataer fafa ot
gleqsd, Syare fadl w9 | i 7l gt aeerel fafd aifa seer W 7
fer =T 9T | TR afq =l AT | HeAHHT AT g4 Alad, =T (Marwdl e
foame g, o9 fam T 99 fam g9 5t WeTeT YUHTS [aWesert ue a1 Siree &
T 9 91T dRe A= IAbT Aideas om0 Jgare I TR AT ST

fedel =1 Tedl e |

ufeetr fetferer AT SEaTaoRl ®OAT 1 & 9290 HT W GUH oAb TAATE FTATHT
feqawerdl FA®! ®IA1 faq afeg 121 S#AT 953 7ed ¥ © aRkfire e faE. 990
AT A AP TAAT G TR TAHFT Hed, TATSIh Hed ¥ Garaaqel HeaH FTHIR]
feae e [aUaes WHl TEws | STh Aedemdl SaH SITAT T Ag- &l TdTs Uk
UG YO FATGET AT TH; AR TS T qrgwTel A BTIaT HIhebaT Faf
Fe T TS, AT T AT ¥eTs FEY ATHRT T GHdTs (a9 JHiave I+, 99,
AT, STe, dre, W, ATE, @, 9 3eaTal a&cAT Ul HIqHT §aTg dars I 1A
AT Faiad qdd AeTars G 918 9eF =g Yo &YAT JRaTT T+, Fel HeRTe did
TATITS BiRad T fafaar afedfe 7% TRITAT <a=ar AT el R TR T, =aq Arardd
TeATe, dHFHT TRTS,faam fafF T aRardr aifadr T TaHd SeRT Jooid TUH
qE3 122 J9aTe 39 A@AHT ATH ITARRIH [6d g1 qa Al 9a7d el 3hawg, 12
STHAT 9%, HEd T ART Y T8l 030 HATAH! HADl UFHT FNTSIT=H] HEd, STHAI, ST,
Grar=red, =TT, SATRTT T Aaelehl Hed qadHl JUHHT f8d TR fauags

19 |l T Q290 uRkfite & 457 7 <us 3@ <83 IF, @ 21 { HERTSURTS W AT8are a1y gaarad feafq
20 AT TSTHERTST 47 Y JAARAT 2Meah! feearaesT

21 TS AYFR AOST TAT AT (0T Amforsy qo7 mafe o 9% 3 9§ 09 T 9%

22 GA&T TA, 9290 @Il =el bl Heel
23 HAH TH, R030
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UL Tt graam™ T@eEr ages 124

TATTERT FTIAT FARTHT TATAD] JTATRT ATTFRET SfTeTd @ "1 3@ | STHRT
feq e qur AlgeRET gFafead WH dEl FAAEE aubl g | Al BAAEE
Grg T GIaeTel gage qdr auR GRET U, J0%3, HAl IR qdT Hel d+F IrHeTed
AIRTT TAT AT UA, R03R, ATAYTF a&] Y& U, 09R, AFLF FAT T U,
209, AT FaTd I TF, 3099, FIH R ATTHA (AEITHT, 0§ AT el
faeaa qar giidtae® UF, HaHes 9iq @ @A | fqaar @ Gusar aar @ afger
TF, R09Y, TWIFSE AT T el TA, 03K, TATIST AT T A1l (HIHE®E, 3039, TUTT TR
(geTT Foreg) U, 2039, FUTA ORGR (FHIOT Foeg) FaHTEel, 0%0, 99 FEE T A
ST U, 04y, AR UF, R03Y, T UH,200y, ATATEH T Jfqear T T awq, fafw
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HieATag @ AleATaTH 5 o1 T g9 SYITAF FARaTT a1 o Gofrd THaa AT
HETHETaTS [AUg | ATASTHITHTR T GfThd H@Y I a&qel STqTE ar fash!
TeHT AF AfeATsig TF TG #T a7 Tk A@ERd AW A SIATEE ARETT 9T g
AT T T TR AR [GUBT T | Tk TeR(qbT Bl FaT T T Teb TwaT Tl SATIRI
a7 ATATF THEH! HATHATEE =%h FUMEAT, PIal JUITel, ATATATAl, @T JOTeAl, a1 arehe
YU ATATE AT FATA TEHT A AleAT g T auaqed 38 a1 U oG 21 i o
FUATAF FRATHT a7 59 AT T ATTFR HSMALTHATS TEh 3 |

TG AT JeFeT foohT Avaid USaT 9% @i¥g TaT Al I I GG T AT THT
A AfewT 3fg TF TUHEH FT AT U MG 31 AN AT SAATEEH FRETT AT g9 GoAT
TS | AT PR AT AT FoAAT THTTH T (RO bl AATILTAR
GrEy qAT A F& AT HATH] AMBUH] ATHAH Hed H=T q6 g1 W [oshl TAT a1
TRTSA @rordT S |igdT 2fg @ Aferawd & o7 T99 g} ®0gieig U arg SUaidqe
AT AT g AT TG T FTHRTR! AT FRETHT AT ATfFTHITTHERT FrTepraret
TIRTHT T& a1 JATHN HA ARG SHUH HTIE0e [quied g% a1 qardr famnr
feraor wreAr e wigr 2 @ wiearaen de a1 TuY a9 Bl Uk o wUaiE
@A AT g9 AT TG T T JTART AR FRETUIRT AT ATIAE HIRATET
T HeTaeTehars Afge fquesl Ifawg | 79 ASRT AMAR HETHa9Tdhed Tl (queT
forg FavhT Fwtad gea 34 feafay awafaa oo aeTeaar TRmEeT THad
AT TEh T |

AT daFaedl aeaTFaraHl gaad U faudrd aq a1 a1 fosht faaror a1 gem T
FRUTETE Bl JTARTATE MRAT¥eh, A, AT, Aifcer ar o+ fopfawepr gTie, wremr
g AT a7 &bl ATV ICATEAH] FRIEATE HAld TH TCAT ITHRHT A aT (ATl
TRATT FH STARRT FLATA a7 ITHRT AFAH TUAT AT (TP T AZHDHT ATATHT
AT FTHRTER! ERATAT AT F& AT AT IATEH, TS, Foord, gamr, fershn faawor
a1 =T T4 S{A Afchebl HRUETE AXAT A, AT AUh! &1 FET SATehae effadia a1
qTS AIAd FHET TFA &I, AT el fqiael & Afedmras effaafd arar T Ioer
TAGF 0 AT RN | T GATTY(T AT AR AGRATAT ST TORTHT AT T

68 ITHITRT AW TH,309Y THT ¥O H IITH ()
69 TUNITHT FYE UH,306Y THT ¥O FHI JIIH ()
70 JUTIRT FETT TF,209Y, THT YO
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THH TAT TR AT T GFITeId ITATF TSRIhT Toadehdl gaTThdl faave ar
fershaTaTe JUFRRTA UTS+ STa< g |

IUHIRT AITATAFI=AT AT T3 TFAHT THT ¥0 FI IJIIHT () THITH T g HeTl
A6k AT HLH! FRATET qAT [FART THHT AT U1 ARPRA AITA ASTTAAT F=AA1
T T JTHRRT ARTAT TS TH T GTAATH Teehl @, | FIEHITH STHTHT AGTATHT
W JHITH qeqe] T I B o

T IR ATl FEATeIT [STodATehl [STeat] ATaATATeT q

YT HRPBRA Alebebl AU =TT HeATehl ASTANFA (g1d bl Algebd oA

I TRFR AT AT ARREBN AT (o Sofiepr st qI
Tq FHINTHH! ITARRT AGTAT TS AACAFHD AT TH UATHITHB! HETh! HRATEl
qaTs ¥ fheRT Tty qrafead fedr d@Tdadr § @2 SAaen 6 TR B, |

ITSTRTRT ATTBTIRT ATTATY JTART AT [GI Fel Tewaqul fauaadd @ o |
G TR FREARIAH] AEAATE, Al =T AT AHTEH &4 I DAT(hs TUHT ATHTAR] TaAH
ICATGHHT ATH, ST T FXAHT AT THR, qTd, IATEH (0id, ITIRT fafq T aferspas
a1 H (MRP) 9T FHUH 2R AT ATH @iRE T TIEs, | TSR godred fafa
ITERT fofd T9UPT a7 BHSTIHT a7 A AAfag TP g7 @RE T gad | g%
ITET T TART HUHT FH==1 Gare WUSRY i, IUANT T AR Joord & o 237 |1
@ivg T AT FT AT AT G & a9 ST JTHRTHT ATTPR TTHTA ATTARIETAT
faet T T U<® [2@a9ar A1 TWHT AGAEET /T ATHE @RE T T FHEGA STHRT
% AT YATHT YARTATE F AT AT AUAT &{qaferehl AT qeatead fHeprar g
T T U6 | G AT HHTA JTANT q&q a1 ATl [ashl faaqvor queh Afauar T
TqE a1 Y&l Hrarad a1 el TeTHA ST a7 ATorsy AT T97 FTHRRT FET07 faemT
ar &7 T AR FrATAgEET a7 fag 9939 F 6T 9k B T IS AT [ArEr
foaree 9aw | fastad: SusnT fed faufeq &7 #r Tl JERT TTHT AWRE GERaRT
T AT BTHT GO EAEE |

FRATAATF AT T AFTHT AT

T T aRfeafaar SUHRRT AfdR A T qEERET RERT gY e U HE
MRREHT 3@ | STHHT ATITHR FRETH] TATAT SAHBTHT AT, ATI(T TAT FTHHT
AT [F9NT IEehl B | FRINARTHT ITHIRRT WAV GRUT, Heald ISR A HA FiH(d,
U39 F9R A ARG ¥ W TSR ATTHA AT @A | STHRRT SR U

71 IYATRT TRETT TH,06Y THT ¥q
72 JTATHT JRET TH, 004 THT ¥
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AT TRAHTH JTHHT AETTF=T FIHB! AT AT FedWT [HhTdes THA e
B @ T AT JAT TR (G, @1 grate a9 o fmeror faamr, sty sraeer
T, T 9B AT GedAn HEEE B |

AT AHRATE HATATR] eXheX T ETTAT 9 FHTAT Fierhebl AT [aHRT T ATf
TAT FTATRT & TN amT Uhebehe F 30\, ATAHT AT, ATI(T TIT FTHTHT FLETT
fTamT A TURT BT FARTS THT ¥ ATl TR ATE HTH Mgl AT @+, |
fTsTRTeRT ATAE AT Ui=rdel FATAd Teehl T AT AT 3T SA9Ich IqAed TRl qXawal
GeaATae° IfEvg | SUNRT ASTAd TS THHH TGET Tghl AUA BTddF JTHART
HITAT TS g AT TG BRI AUATIH @S (0T &g TqATE JTAHIH W,
ATEH] B HVST Tgehl T Aichrg, | ATHHT Teal [TTRTRT ETHT FHATGT TR
FTH GTIAT TET3T HHAT TISTHTT HIIH TRET Bk T ATa9d SAMhel qATE
fguet @ | ererer aRfeafaar arforey sgeamg WS qar fawag Fefite R qar
FAepTET o AESTRROT TR AITHA AT STHIRT ATTHIR FREAV THART HTATTEHAT
faramTeTs gfruer sfgat faemm ST 991 AT FEAT A Sfaed| AtaerT a-e
qARTAE R T AREr |

SUHTRT TREAT TF THITH (TR TAT AIAEd FATAIe®aTE 3h STHT TR ATHA
SHATTEHT ThRIHE FeT T8 AUR! T II9RRT qI7 9l av{T IHd Jorar
T AT ATTTg TR TR G |4 T TR ATHAST FHATS I9 T faqa=T
T AR ANAF TERT TS I I1@ws; | (9T AIAed®T T8 TR qr=aer e
FATATERATs ARTE & [F9sTT T TR AATHA TAT FETe0eh! el &1 9uH!
Ffawg |"° yTefiTe FTIaTE® T ATy, AT TAT ITHRRT FXET HATAT faRTaaRare
YS9 UHHT Tl Tl (STecraariorss, mafd qar SUHhT TReq0 Hrared, qaree R |F
g T Sfeett AT FehaqR T fadaw fear anforsw, wmqfd qar IUsRRT @R
FTATTT, AREATATE T, AaATAT (ASETE ARATI=H) FISET BiTAaw] JTedT 3 Tamar=r
fSeett afirs, aTafd dar STHRRT W&V FETET, TATAISae T4 wEH, A, I3,
AT, a5, dlh, ATCAT T FOMAT TR o foTeetT T AT, AT TFAT ITHRT FETT
FTATAT, UITEETE GV =H JITHT A (Teall &7 T TR AT THHT AT
drnfers aanfaer fadqeor wuer fawg | aody TUgd 92T ¥ RNl JEUTHT STHhHT
TR a0 89 FATIRT 99 A9 GURT B | IAMGRAT TR Higd e
TATYAT HUFT AT FTATAACEATS BTl JTAHT FYETURT Hra TTeamey Toa grequet

73 www.doc.gov.np
74 www.crmis.gov.np
75 www.doc.gov.np
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 qa |
Ifger faeA SAeTh HHI AUHT T AMSH AT AR Jfawg | ITRRTh Fradesad
FTerer STy qoT FrAfTares faeqeas T4t afeaerr aRawe =T [ARTa el
TR SR a9 THI 3w | HOTAl 97 ¥ TUGeh] JIITHT JTHRT ATTehRap! faoa &=
T FAAT TEaT Alehl TTIAT T ATITF G, |

JUNRRT TRETUTHT HTH TATAHRT THAT FHIET T FaRqd T I [aamTay el
ITSTRT FETAAT FeTHT AT el Fvax TATIAT TUHT B, | STHRTA S(7eh [ATET [TATS TR
AT [9eT & aviafg IR o aorded 1939 TFRAT (Meled AaR T T Ja=g T
T 10 ZHA, hEqH, WAy, THI, A/ T TH UH UF oAAd GHAE FooATAR
TARTATE THA STHARRIA Il J4T AT (SIS T Gl Teehlg, | [Martad ®qHT
ISR ATTHABT AT (AR Afereee Afecaer arell sfqe afeanfad SResr § | Jaw

qATAT JTARKIR IS AT T[ATET T FATAT Achlel  HRATEIH] AT ATTHA aredl

TSI T (A& sfigdes T@avare W@ WE G | STARRTAGRT a1 F HAFHETE
I IS AT T[ATE TAT FRATEHT [qaR0r drer fad faamre arastias T WaHs; 178
w9 | TR T AT FE@
q A7 TATET 233
K TEITAaH TETIHT AFAT o
3 e qIHT A [afh 994
1 T BTl FTT c
Y X AR AATT Yg
% Blad T TEEIrEHT qE=g, Gl o
9 HIEH HIAl TSR %
c g Tl TAD] 9
Q T(GRT AT ¥oR
qo Gre AR FATT 1R0
19 Fiataaan 1R
A AT FeAT Q044

FIT: AT, ATIfT TAT FTHIKT GLETT AT TTHIHT ARIFTT STAATIH AT TOTATHT 2009 F9Ir@
0¥ TAGHE JIeT AT

76 Toll free no 1137
77 @docspl

78 www.crmis.doc.gov.np
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.. mo]
JIIRT GRETT TA, 00 TIT ITFRRT IRET [HIHTE, 3099 FH{TTH a9 T Arded
qi=ad FAAT T 99 el FIgT Fraawr (e afaed drhr Ieer qar TErEr
FATIT T TSR ATHA T FRATE! T FTT AUHT | JTARRIRT ISl TAT ITATHIH]

~

TSIk T TR G, |

HAAEATE HUH! BRATEID! [Fazor HA AFSTST
GTHTRT AATATHT Teehl ¥Q0 4%
AT FRATHT TbTel IR TRISUHT AT FATEI | {99 19
T fauer

G AT AT WIS AU Jebrel T8 T TMEUH [ UURIUEE [5¥s
T (%)

ATAITF BT a7 TR JT T AT T FTATTHT | 454 q0
STET TRTHT ®H Fer Y% 9y
SARATT TFH (%) 30305400 q0Y¥%Y 000
TR ATRT FEI bl THAT [AZTR 9% R
FRIAT AFRT AT NIRRT 4% S

Zafeh a1 qrae =T faguer o o

A ATHA AUHT BH F@ 83 984

GIeT: FITST, ATIfA TAT FTHIHT FRET FATe BrrTer 2009 F9mr@ 9% AR T S7THA

fAeTeor atfgeed 9T a9k ATITHA el qIaql 9 ATAREREAl T SR ATHH
FHATT AT TUHN ATTHA, [HIETT TAT FRATEHT FHHAT HUH TV AATATRT FALAT
TAT AT (AT T RIRTRT ATHT IO (FHIT T eI T AT AU 3 |
ATSTHl qRAfcd AATAT ITHRRT ATIRR FREATH] AT AXhR Tadl Hal HUZ G
HTATHT STH STl ATEAT G T G TGl I | JTAhRT afarereasr fawafas ween
IR RTetTeR ATIR FrATTAI TRl AT heg, UTGRTE AT TATFIERHAT U ATH
STHRRT el a1 IIHT UaH aadiEsds e qtiale T Aewqe HH Al |
TR AN FIHRA Hal ATTHT HTH e I afgws | Jardr a1 qareq g 9w dfept
FTAFHH =TT T ATATF 3 |

JYARRT AR AT ATTBRAT FITSTHT 0T U FUARRT ATTBR &Rl ATHRT
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R
TATEAT AT TEdl TRHR TAGA ATH IYSRRT, TAFR, AN AG9T] TIH FTHETHT
wferepTeepT G PRaTefier AfdeedT TTAd TR AN T FEhd AT A Jears
AEBA =g | Fhed! THIAAT ITARRT ATIFR SMGHAT TF GEATIATATE SRS AHT
AT AT TR GLRRATS AT, g ¥ GgATcd ATl Tehehl FHAHT FTHATHT
AR ABVST TATST | ATTH! AT & |

frepd

X JAT FATH! TARAT JTAHT 5 ATTHTH Erar | STHHT ATTbR ATHAT ey faw
Blgd | AT | ATIRRET A=y Frafead @bl [aug &1 | ITARRT ATThRIF=T T
1%c% P GIH T TSI AN (e TaH Ffaeamed geaarqa Tl Aed a9 Jad
TF ATIP F IUHTRIHET &F ATTPR g7 | TP JTAHTIATS ATHT SR B BTG
ITATRT ATTPRITAT A=aed Al 9T ITHRIATIH AGTeaaHITH IO
X TAT FAT YT T T ORGRE g% AT ATare &fd Gl AATATHT FTAAaHITH
ATl ITST & TEHIE | ATHIT A2 WA ITATHT ATTPR FIETR] AT ATMorsd, ATfl
JUATHT WAV fqqNTe Ul ®IAT % TR0 =eATATH] AR ITHRRT ATTHR
AT AT JUTedl (CRMIS) AT IUHRRTETE I &9 ATCHT T[AMET TIT IoRiees
JYATHT AIERIT e idd TUHI SfgaT IIHhT ATTPR FoATHT AT BT
FaRETE IO AT TATAT GAATEH! AAMaH T2 9% g (e Hewa ol T @HTd A
FIH BT | AT YT IR TAT AT FRHT ATHA 4T AT TN T2 T STHIRT
ST T Tl e%dTs HRATElH IATHT ATIH HIH HRATE TT Ahahleld AT
JUFATA TAH BT Fiiad WAUHT AT Jeedt@d TATHN TaH ATAT AT BRATEIR
TR TR TG, | AT FAAS AqedT T Faifed ofrsr ITHRRT Aeraaes T T
IUATHT ATHRIFIT ITh FIAAA Aebeb] HEE® GAaTs T4 ARITHH ATl TATE |

FATAE TAT HTHAT AT FTHTRT AFTFR FIEW, AT ¥ FATHT AT FTHIRT
ST TS T AEH & T68, | AR STANT aXIHT AR ¥ =Tl AT fashal o
ITATRT i q0 FHRTER T TRER g+ 988 | STHRTH HATET 5 Teg TRl T &
ITHTHT W& AN (| TIT FTAHHE® TS, (FATHS AT TaT ITART ATTHRERT
ETHT =TT e GEATEwars Ry GEhrd 1Y Aq JEhl AhRaTs qHad, qgdrd T
T AT ITARHT [TaT &R T 97 Fhedhl THIAT ITHRRT ATIHR ATGHAT T
FEATAATEE SNTSH H ATSThT AT & |
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AT 8 I AN TAAHA
QRIeRROTeR ATRTH

FIR BT
AR qIT

TS TG @FAIE STATT HIEATHT E&T&T T GTSa | dfwRe g arHa,
TEIST TAT o7 @gare GIAr=ia T9feg A7 Sfhawd TAa9g SEATATIdE ATFT
HTFRE® FTHIT TH FFIT | {19 6T T ATEATATS F75HT TG TR e, qrHforer,
TSTHITcTeF, ATeple, aIara}oid T G T67 Tl [FRIeF & ATATHEwHT TehRIHE
THTTHI TTIAT (Equity), FTAE SHIaHHE 9TTGT GRETH T (Security), ATATATIHAT
f&vTr [T (Sustainability), TEFTd, HTEART T GES[ATIE ~ATTT0 AT (Collabo-
ration) g [T Wewd fual wgg | [A#R#E g e SAfhedl SARBIT [FF,
HTCHTFAITYY 197 [alE®l FIaraes ¢ A9 §q TH~1d GATT# 9T &), Tde
AT ATIRTeeTs A= Tae | [Ferd STfeet qiT J17d dlI#resr a7 THAT Geaii
ETURE, THH TINT TR [TATRITAT Bz &7 AT [AFRIFT FAFATEAT I8 a7
HTAYIF §7e ITATRT HT3 T @I H13 a7 G ATHH] (G0 T GAR=aar 1&g 977
837 | Af T [9aee 397 ¥ AFIREHI A1fF AqaTIT FSTH 747 | A e
g7 TIaT [T [ATa8®HT TorcHeET @row 1 FIhT AEHT B g | AT ATAIE
FFAATE JHBT Qb &THT FATGHIT GHT G T IS T3H GUSHT HTH T=ITHT
T |

qHE AfIPR

AT AT TAGF STSHT T8 q AT F 241 Farwer anfawar s af aftearar qan
A Ioata, ferg, a0, g¥, T dedr g qi=g o qU i wrd dfger ga Aregar
AAMTEd g8 | 99 HIEEE fad qENd G ®HT 6 ATERE FFIR g |
HIE THET TA gl A8 WATET ¥ ATIehRebT iaepiuare gef wiiqs o gra 11 A
qI AgPRe® drae@wied, daMar T dfaarsa g | favaeardy awe dfaeres afe,
TFRTT AR HIH, AT [HgTeee qd7 dARied HAAH d70 Ykl ETHT Ach

1 ATEATIBIRET faeaeardy STqumases arT §
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FAT JATIT TRUHT Bl | SATth ¥ FHEH! AGRYT W@deAdl T A ATIFR e qqr
TgET T ARSI WHa ATFRIAFI= FATT TFRewdrs MR=d qazare e T=
AT FA BT THATE AR g5 | G9X F9THT FTLTTHT WG ATTB AT WA AfdpR qAT
AT AT AT TRUHT Fregl AIAE ATIHR ABT g | AT ASFATE YT A
T & ¥ WHFRA AqATs T Ied g T4 RS 7 Wogan] &®Iard e300 7 T TH{G |
[a9T9 T AR GRfeAld qIaT AATALARAT T ATANAHATH T& JAET fafaad &
TEX ATEF ARFR TAATE = 2o |

AT ATIHRAT ANRE (FRITT A=), JASHNAE (AT g, TFALAT @led, FAE T
qar A=A 9 fom afrer), s @ qor sraraarEer dfaeR), qrane (frear,
@), T IEp(eh (AT, FEE(d, TTFRET ATTETS) AR AMAS [T (FTehicTeh ATTAT
TE, faepr quT ASAMHE ATTTSRRBT FIZITEESR! TH fqaR0 T IJUANT), ATAER (=,
ATIROT AT GATER0) TF e (BT ¥ ggare Waean == diueRes 5o | Hifde
e el Tl aT raRar MRUST A AfbReET qF F IMH GG I 9T
AN FEES] AT AT T TRUHT ATPREE g Tl F[ e, STHH! A4 AR BTHT AT
¥ ATAFRI TG ATFRATS T GIHT T T 82T | Haqd q9d ATFREE TsaTaegenT
AR ATTHR AAT TAT TS g | T ATTFRE®D JoeTgeiehl ATHAT T =Tl
AIPREETT JUARET YEdT U gII98 | TEAT & ATHAT qied qrg (AfaepR) a7
Aifeer feqeae Afae, AT AT T AR ATk, T4 ATHeATH deaar AT T8 |
SIS T i, | AT WoFAT gFATe ATHIT HITHATHT B&TET T qr3a |

TR-I TS ATHT ATTHR &FATTT T AR A ATTHR & & ATa Scel A&
YT T 9T ITSAT TN 2T | TEAT ATTHRBT AT A ATHT AT BT AR (TR
AT TR T GfT g (TR qag 9 8 [ (STFRarmT qrrfad gra, fre,
T ¥ AN AFR AME GG | T AIFRe® 9d qrhaar, gied q41 [er ggare
A= TRl A Afthesd AATqeg WAAAIdD ATHT ATTHREE FTART T Fag |

THE AR fagries

a9a fadE giqasd, 000 F HMAA AUERST WEl AT I AFHEA IHAT T
T BARUEN] AHAT AfTaar AT AEd 1 Aichrg, Sidaal [qrleed AT deesed
Sade! ATIFAT T T AIPRE® JARTHT AT AT, ATHINSE, IERIqH T HTAAT
T=vg® g 9 g@sA | The transformative potential of human rights to alleviate
poverty, injustice and inequality can offer all only be realized, if these rights show an
understanding of people’s lives, and the political, social, cultural and legal context in
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which these rights are deployed? ¥l Iwi@ TR&I B | (TR T=HAT AT ATTHRET
[TFTTERE ¥ 9a1 yHE fagres gwam-

q. ggaTISEar T dfawrsaar (Universality and indivisibility)®

ECF HigdT, T2 q97 ATASABTATS HIAS TUE ATAT ATRAT A ATTBRPT FTANT T
TF e Tag | Ad ATIRRH Tl [FeTard el fFadre d7d YR AldFRes qwal (a1
QG T TEE) AHa ATFRET TIATTHATH [FETTHT [aFE FHAewF Teaare, =
T ARNfde &IHT ¥ THETA 219 a1 S Aa¥ [aaTeiadl Falee gd, el uid ats=d
EEed W WAl AMGUHT UTgwg, | WA ATFREE ATHT & TG | TIaT AR
STHNT A ATIFRE®H JTARTE ATAST BIHT AR T e, | AN, AER(AF,
Wi, TAAITE T AT TS Gl HATATFREEATE THE Hewd [qgquas) a¥, qid
faerar T ¥ FRHHEEH! AIAH AT ¥ ARG FFdHeeed Tal AaLdT AR A
HATPREED TAATHT GraT= 9T ATARAT (787 T Feey &A1 fAgsarg qiedl Taaear
farrems ATa AfusReT AfauTsadreT fagT aradd wIHT 99 @ |

R qEar ¥ F-fasigar fagra (Principle of equality and non-discrimination)®

A ATPRP! ATIRAT [FgTIdl FIHT HMAATH [HgTars [@ews | AT ATdHRes
AT AN EATEE T AT I (g e | qtades fagaa wifd, &, fog, s
gu ASHIaE a1 T faER, AAfted T97 qraifae Sa9d, gE, S AT a7 e 9
ehaaa (Fafthe aRfeafqes, o, Sfam e, AT ¥ @ee deaer A1) & AERAr

o N

ATE ATgPREEDH ITANTHT &4 [q9aars al>ad Tag, | FAAIS] (G THTSTHT FF00
Hfhewdls ATTRIT AIFAIT ATGLARAT il TH ATGAF I IJTAd T& 9T JABEHI
THIT TEoH AIFR g T8 | 79 (gl ITaR a9 Afhes FITH e THr
79 ¥ BIHIETHT HAATE i TTATE T e |

3. geWThTaT ¥ FRTEiieRue g (Principle of participation and inclusion)®

£ ATH ¥ T AHEAEEdrs 80l Hd ATTF e T ATRd Sqeadiesad! qu Tt g
¥ AN T ATIRR A ATl faeaeardr AraaTs 958 1The right to development
is an inalienable human right by virtue of whichevery person and all peoples are entitled
to participate in, contribute to, and enjoy civil, economic, social, cultural and political
development in which all human rights and fundamental freedoms can be fully realized)®

2 http://hdr.undp.org/en/content/human-development-report-2000 retrieved on 16 April, 2020

3 Declaration on the Right to Developmentadopted by General Assembly resolution 41/128 of 4 December 1986

4 Declaration on the Right to Development adopted by General Assembly resolution 41/128 of 4 December 1986

5 Declaration on the Right to Development adopted by General Assembly resolution 41/128 of 4 December 1986

6 Declaration on the Right to Development adopted by General Assembly resolution 41/128 of 4 December 1986, Article 1 (1).
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e |
TN dhad Tt T [EaATe! Sewuare Aaedsd S e 2rgd a1 d T Tl
AR 81 ST fahrae RaThdTIREEl AT ¥ FEEAaH qedqu gHE 9eE | A
ffar faforar wg=r ¥ aifeRept el ofq Sfae aeafead @ | Feamirar ¥ Farefiedeordrg
iafy=ra T AiEeEars IHEwdr amar T faseferdrer qur faera 7 g T gednt
ATATERVTHT (AT 7 T T4, |

¥, IR ¥ FAT A fgr= (Principal of accountability and the rule of Law)’

a@rel AT ATIPREEE! JTANT T qrg= aTdTaRvrel fqof=r =, qafied frerard qon
ST F=aTAT ¥ A (AR o TEEEHT A ATTBHT Hed T qgrede®edl qEedrg
AFFAEEATS TRATTT | TR AAAeEdls [FEHE BRI THeE T ARTHAaEd
FHT AT &I T, ¥ (Har At a1 Meraar Jiiaed =l dAraeaddes 11 TUH]
YAR=ET T P T AIEaEES] WOAT Teg | JHE] AT FEs ardraRorebl (Ao =
SIS (g AEvdF &g | ITREaddls AE gahvee THd o aiheg, |
TIeTel ARTe®d] FHTE, ATTHNGH Tad qa7 | AIHPR aadh ITAR T oAb
T TAT FATHRT T ATAETH AT ARSI (qUes HIAAT AT [FgeaHr Taag |
& uf foareer em, e ¥ wder =t ghRarEre MR TRAuds 9 /T
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FRIcHE IIid, G, GRATITCHE FJudte faepra 21 | g T faebra anfyfes, Qramfores,
ASTAITF FATTRY g 904 81 | JFATE GRATICAE T UMCHE IR &7 | [qehraehl
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TET AT AT G | AT FHISHT AT I T G | AT (AT qeAdAT
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T HigaTd! MHISTS TAT AT FRATHATIAT IR TG, | AfATHl THAT T HHATS

SUANT I FAAT € faqH Ay wfeawwdrs arnfair g qedn warss | Atear
fTaEIRurers Bersd FH Tag | AledT ATgeRel IAR=a T3 [FHras ITafassH

rAted [aaRoEr Fisd g5 | Aledrdrs [@radl aedhdr’ TIAT WU WIS q91
SR Aiedreht WY T T 91 Hifedd FHT TET STANT TRISH FAATE T, |

R. faerawn Afgwrer sravaewan fee ?

foepra agATAA® YTRAT &7 | TWH AT Algdl T q2UH] GHIM AT ATI9TR
g7 | WHTST FATRUTH] AT Afgem T TRUh! Friad [qed gquae | [eraHr Afgen
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AIF qar
e T AT WEAT T TR TH FEATNTAT AT AT ¥ Fedferd e sirg
fa7 Al | R0%c ATAR TAMUAT AR AATAHT HigATHl STAFEAT Fd 49.%¥%
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1 gueIgaTs FARie, ST FTee T4 AT, 055, Y0\, AT HIfeh, HSHTS!

2 THEHI @fqaer, dfss Farersr fafae qeres ¥ AR T, ATWE STEETa, 088 WA, AU AMET FHATT
. : X

3 UETYATS T3, 9Ta FaTATRT TA RIS, 055,55 Y0\, TAT HIfde, FISaTs!
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HETITOT T&T &1 | FHTSTHT I8! BT T TSPl A=A I, AL qHTSTh! AT T,
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3. femm s’
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9R.3R dfqerd, = AT 9% oy giqerd, HiT Farr 93.4s giaerd, shitaig damr
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5 QUEIGHT I, ST FATe-el 41 WIIdle®, 055, T Y0\, AT HIdeH FISHTST
6 TUT g5 ¥og

7 IRt ISTHIAT A, 065 /89-2050/5q I Y0, A FIeAT ATINT
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~

sTEaTd q'Y0 Ufg W a1 miger fawradr dAgivae SRvEwEArs @ SHIGH
a_"ﬁWUT Tl-&-qa;l\ 3 |14
%) faepTaAT AfgeTaFEl qFRTETE] AR
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g. Ta&aaT Afearaa=l SaEren

T 92,90 I TR A AIEATEEATS (bRl g TETHT AATHTAT TRTITAT wire fad
arferdn Women In development FFerel &R (qehTd ATITSTAT A=A ATAa=HT
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oqtteran | faepraar wigerarg e fo &\ 9337 | R, koA e fagua | aErs
...Supply led type &1 =R af 9i=3 |

3. Hfgdr T faeraaar e
T 9390 HT ITTGHT Higdm ¥ faer@ (Women and Development) sT= HT=rar fasiad

10 ATl FaeTT (R09R), IRT 90

11 SOl FfFeT (R06R), gRT &R STERT R

12 AT FTdTE, (06R), gRT &9, STIRT R

13 @& fafey, faepramr wfeer, R08%, AESHE FomE a3 939,95 ¥ LATAT FTET AT,
14 QATTEAR TS, faepraar afear TeaiiiTdr, 089,95 ¥39, TAHTH Temaiae e amam wfas
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|7 99 Sre fauer g, |
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(Women In Development Approach), WID (Women In Development Approach)
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feeit faspraept aTRT Qoo FEAIRTAT TR EAATE ATAYAF HIAT Svex T faeraer
HAYRUMH! [T HAT |
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i | FHATHT AT FATHAT ATFhE A, FIHIET T FHAAT HTIH THHT
SrE o |

15 FUEIYHTE FARIel, 9T Gl A9 AT adies®, 055,95 ¥0og, |Ia HIidH, FEare!

16 FUEIYHTE [, ST F=Telal A4IH T IaTes, 055,95 ¥0R, | Aiide, HISHTST
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T 9290 AT & 3fg AT fGaepr 9Teara TUHT &1 | THT qEATaaT a 9294 Afergept
TEAATS AT AT €GP A § 97 THIT JFgRITATS AT Fer W 9%5% A
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e Ifetaa 93 @ar Critical areas of concern?® &1 AT WAt HATST T |
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%, AT gara
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FATITATS A= T ATEATRT el ATHT ATATST ISTTHT T | R00% FTAITE TATAHT
qf AR AT fea® HATSH A1fedr | R03% ATAHT ATHIS S qaT AT FHAT IRUT

17 @& fafey, wfeer faemmn awRifted gam@, 20§, AESE FaTET afFe, oF 939, T 4&, ATHT TmE qearad
18 TUT. I8 q40, IR JEA AT

19 8. T RISl svarifed Fra ¥ araafaer, 3099 Hgad, I 990, AT HISHTST

20 AfgaT ¥ TRET (Women and poverty), Afeem ¥ Rem (Women and education), ®fewr ¥ far& (Women and development),
e T g (Women and arms conflict), Afeet ¥ @@ (Women and Health), @fg<T ¥ arara=or (Women and envi-
ronment), AfeaT fawg &R (Violence against Women), AfgaT ¥ #1940 &1 (Women and Human Resources), Hf&aT ¥ areae=
(Women and Economy), feir @esmafe«r (Women in Decision level), Afgam @ammafasm (Woman and institutional Devel-
opment), AfgeTaTfereIeT AT (The Girl Child)

21 gueIgaTs FARe, oTa FETeeH! T4 s, 055, Yo%, A HIfdew, FEHTS!

WW&WW,W



e
TIMIAT YURT MG=5, | 039 ITAHT AT AATAA A~ Aledl faepra mar &=t
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R0YR ATAAT HigAT TAT THS HeAT0 HeATaAd el FATIAT AT | 04 ATAHT AT Afgar
ATARTET TS AT | R0%0 ATAHT AigATara=dl AT FTAAINT TR TTH 5 | 089
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93U ¥ 9530 H FATAITGEAT AT FRATEIT FTIATSAT EH G | AT ATHA
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<ifyer THTAT ¥ ARATHLOTTET A HTF AT 0%% /080 @ R063,/08% |
aifted AfgaT ATART TF 09% BT FATEATHT B | HIFE ATdeb AT Afad HRIATSTHT
3090 /09y Ui HigeTeh! EhleAT Ul IEHl B [ATHINE G&T UF 209y, qRerd Arded
JAT AT WEF U 09 B | JE WA, SATd T AT AigArg s
ATTPRRT A=A T T T |

e sae

TATART A=ACH FlAaTT 083 HT AW 22 AT ATATATATGH] ATHATS FRTREAT faazordn
AferATa Yeel f99T | STef ATATRT qTHaTe 9i ARTREGAT I T Fib gal AR dase
AfTAT AUHT HEgH TWH (9T | AT 3 F1 GRT 93 A FTAT ORI GHTAATR] Fehehl
AT T ANINFEEATs HIAAH FTHT THA HITFG | AR, TTavaTcies aTaRIeTH
Hfgar, sfad, sAfeem™, STAed, HIAT, [FAe, "siay a1 Alfdd, ATHISE, AEiaE
e BfeUsl ATaAFaT 98 AITFAT HUH ATcheb! FEAW, TIHIHIT aT [BIERT AN
FTAAERT {90 ERaTe! AT U FTHEHT AT TH ARSTHE T ATHNAE GRETH
FAXT AUBA HigAl HATATEHLITHT FEANT Tl T |

Ik AR gRT 95 /T TEH ASTNIS g AT Higdl, HHE, g, AU qIT ATH I
qATed AN HATS qTHINSTE REATH & AT THT G | g7 R0 AT AlgATdl g Avavidl
YTrer TEITAHT GRT SATE GHFEHS] AT Higell ATTHRPT TFATT THN B | TATT
TFITIehT AT FAcRurehT Ta qUT FTATFATHT AT ebebl Sl | ATHINTF TR Feh A=A
WTTeR, FTATTeTer T STeTeh gftaer fe G¥epT HigdT, afdd, smfeardl wwatd, qaeft awuam,
IIfed v, ME, fFam ¥ Asgrars aamaTaes quraell fagr=as g ITsasn
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AT Afq F Fewaqol Gaanae awdr Wiveg WY GRT 33 T 3Y AT ASIFEITE g7
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7Y T A qaTTATAT "l gtatataed 33,5 Gfaqera e faar | 9T U T arT 939
AT AMCT AT ATIFR ATANTHT AHeT T TIb! (AR AledTdied farqadr Hraa
T O AT Aigal Gfartacadhl TEATT Tl 3w | aRT 935 |7 AUH AL 7Y
TYAATHR] SATATA I HieTehl THTARTATAT ATATRT Alg Tl T | gRT §%% | ATl
AT HTALT TS "weeh, feardy Seta, sfaq Gl Usfeusr & avmaars
TETAT FHTAL [HET=Ieh ATIRHAT HTAAH SAqET T FTIT Tl G | HiEAT ATFRTR
TS AIEATHAT TAHTHT ATEEHATE Geocl TLHTS, |

AT WIAATAA ATEATHT Ehebl FATATATHT AT 8¢ HALAT Tl B | AFuTTR
JRATAATAT 7 TR A, St e, enfiers, dAfgrfads T Te THReET AT FATSAR
qT T A E AT, IHAg ¥ ATHISe =g qAtEd a1 FAranae qaraefi 2
FEAINTATHA S (gTeIel ATIRHT AHATHAS FHTSIR! AT T S fauaH 3 |

FTGLTERT AT R GRT 93 GT AT ATTATHAHINTT F9TTh! ATITRHT AUTART AT AT YT T
Sfeher fASTHT STHT a1 STe(el ATHaTE Afger Ufe=m Afedehl el FRTRFATT FHTIT
T T o aeT g |

I<h TG AT 3 BT GRT 9% |7 AUH FARITHT TS ARl GEATEIEE e
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AT, AUTSAT AU fh, THALATEHT ATk, ATH a1 d9erd, fsfeusr a7, T s
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Ehg ¥ UIATRe HITHATHT SFIqehl AT Fehebl T TaLT 3 |
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04y 9T fATaelr, R04% AT T e w.fa 9. 3fg TRafasaTTeT g T
ATATT T ST HigdT TG gav 9T JTHRT ATATT TS T Foie faazordr af afgerrsg
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Broader View on the UDHR:
A Living Document Forever

Dr. Aswasthama Bhakta Kharel

Abstract

Human Rights are the inborn rights that are universal moral principles and norms
required for all round development of an individual. Being a social creature,
human beings need to be behaved on the basis of humanitarian norms, values and
principles that are democratic and promoting the universal peace, freedom and
justice. Human rights were developed formally through a historic documentation
named the Universal Declaration of Human Rights (UDHR) by United Nations
General Assembly on 10" December, 1948 aiming to make the rights secured
for all and get it promoted worldwide. Most of the economically and socially
developed countries in the world are ensuring adequate human rights to their
citizens by incorporating the rights in their Constitutions. But developing and
under-developed countries, despite having few organizations working actively for
the protection and promotion of human rights, are not being able to provide equal
rights to all their citizens and are facing the issues regarding the provision and
promotion of these rights. Such challenges in human rights should be resolved by
taking proper roles from state as well as international level. Whereas, rights come
along with duties and responsibilities that need to be fulfilled by all of the human
beings.

An Overview

Rights are those conditions of social life without which no man can seek in general
to be himself at his best.'Rights are the moral as well as legal entitlement to have
or do something that are socially correct and honorable. Rights are commonly
applied to four distinct types of legal entitlements: claims, liberties, powers and
immunities.? Whereas the rights and freedoms that belong to every person in the
world from birth until death are considered as the human rights. These rights cannot
be taken away from any person, however sometimes can be restricted in certain

1 H. Laski (1993). Democracy in Crisis. Chapel Hill: The University of North Carolina Press.p.267.
2 W. Hohfeld (1923). Fundamental Legal Conceptions as Applied in Judicial Reasoning. New Haven, Connecticut: Yale
University Press. p.23-24.

National Human Rights Commission, Nepal



Sambahak

circumstances. Human rights are universal rights based on the shared values of
dignity, respect, equality, fairness and independence.

Human rights are the rights inherent to all human beings, regardless of race, sex,
nationality, ethnicity, language, religion, or any other status. Everyone is entitled to
these rights without discrimination.*Human rights create an amicable environment for
the overall growth of a personality of an individual as these rights are the privileges or
claims that human beings receive from their nation as inborn rights. Human rights are
inter-related, inter-dependent as well as indivisible. Universal Human rights are often
expressed and guaranteed by law, in the forms of treaties, customary international
law, general principles and other sources of international law. International human
rights law lays down obligations of governments to act in certain ways or to refrain
from certain acts in order to promote and protect human rights and fundamental
freedoms of individuals or groups.* Hence, basic rights and liberties inherent to all
human beings to live a dignified and secured life are human rights.

Fundamental rights are those rights of citizens of any nation which are guaranteed
and protected by the Constitution of that state. These rights are recognized by
the supreme court as requiring a high degree of protection from government
encroachment. Fundamental rights differ from one country to another with their
Constitutions but human rights are universal being applicable everywhere as inborn
privileges. Human rights are guaranteed by both national and international laws and
protocols. All fundamental rights may not be human rights but all human rights are
fundamental rights, as human rights have innate quality but fundamental rights are
fixed by Constitution of the country.

After the globalization of concept of human rights through the resolution of Universal
Declaration of Human Rights passed by United Nations General Assembly, different
international organizations working for preservation and promotion of Human Rights
got opened like Amnesty International, Human Rights Watch, and International
Federation for Human Rights, Human Rights Foundation and many more. Along
with international organizations, the national level organizations also started to get
opened in respective countries ensuring the rights of deprived communities and
groups of people of those countries thus trying to maintain equal rights for everyone.

United Nations and the UDHR

Greek philosophy and the various world religions describe the origins of human rights.
But human rights emerged as an explicit category in the age of Enlightenment (18"

3 UN (nd). Human Rights. Retrieved From https://www.un.org/en/sections/issues-depth/human-rights/ on 1/5/2020.
4  UNOHCHR (2020). What are Human Rights. Retrieved From https://ohchr.org/EN/Issues/Pages/WhatareHuman-
Rights.aspx on 3/5/2020.
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century). Before that, during 6™ century, the Achaemenid Persian Empire of ancient
Iran established unprecedented principles of human rights. The next generation of
human rights documents included Magna Carta Libertatum of 1215, the Golden Bull
of Hungary of 1222, the Danish Erik Klipping’s Handfaestning of 1282, the Joyeuse
Entrée of 1356, the Union of Utrecht of 1579 and the English Bill of Rights of 1689.
In the Middle-Aged Centuries, the concept of liberty became gradually separated
from status and came to be seen not as a privilege but as a right of all human beings.
Whereas in the Enlightenment Period the ideas of Hugo Grotius, Samuel Von
Pufendorf, John Locke, Jean Jacques Rousseau regarding human rights attracted the
whole Europe. Locke developed a comprehensive concept of natural rights consisting
“life, liberty and estate property” and argued that such fundamental rights could not
be surrendered in the social contract. Rousseau elaborated the concept under which
the sovereign derived his powers and the citizens their rights from a social contract.

The American Declaration of Independence of 4" July, 1776° based on equality of all
human beings referred to certain inalienable rights, such as the rights to life, liberty
and pursuit of happiness which were also reflected in the English Bill of Rights.
The French Constitution of 1793 also reflected the emerging international theory
of universal rights. The 18" and 19" centuries classic rights related the freedom of
the individuals. Social rights like assigning responsibilities to the government in the
field of employment, welfare, public health and education were expressly included
in several Constitutions drafted in Europe, Mexican Constitution of 1917, The
Constitution of the Soviet Union of 1918 and The German Constitution of 1919.Treaty
of Berlin of 1878 accorded special legal status to some religious groups serving as
model for the minorities system that was subsequently established within the League
of Nations. Various labour conventions were drawn up by the International Labour
Organization (ILO) founded in 1919.

The atrocities of Second World War put an end to the traditional view of state having
full liberty to decide the treatment of their own citizens. The signing of the Charter
of the United Nations (UN) on 26" June, 1945° brought human rights within the
sphere of international law. UN was established after Second World War with the
aim of preventing future wars and promoting international peace and understanding,
succeeding the ineffective League of Nations. Its establishment was formally initiated
by the then president of the USA, Franklin D. Roosevelt and the then Prime Minister
of Britain, Winston Churchill by making an agreement called the Atlantic Charter

5  The Office of the Historian (2020). The Declaration of Independence, 1776. Retrieved from https://history.state.gov/mile-
stones/1776-1783/declaration on 7/4/2020.

6 UN (nd). Charter of the United Nations. Retrieved From https://www.un.org/en/Charter-united-nations/index.html on
14/4/2020.
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supported by 51 countries’ thus making United Nations Organization come into
formal existence from 24" October, 1945. At present, the organization functions as
umbrella organization to 193 countries of the world including Nepal.® The objectives
of UN include maintaining international peace and security, protecting human rights,
delivering humanitarian aid, promoting sustainable development and upholding
International Law.

The United Nations Commission on Human Rights (UNCHR) was a functional
Commission under United Nations acting as a subsidiary body of the UN Economic
and Social Council established in 1946 which later got replaced by UN Human Rights
Council in 2006.1t was UN’s international forum concerned with the promotion and
protection of human rights. Mrs. Elanor Roosevelt, wife of Franklin D. Roosevelt
conceptualized the globalization of human rights and put her tireless effort to submit
a draft of the UDHR by UNHCR to the UN General Assembly. The Assembly
adopted the Declaration at its third session on 10" December, 1948 as Resolution 217
in Paris, France. Of the then 58 members of the United Nations,48 members voted in
favor, eight abstained, none voted against whereas two members didn’t participate in
voting and hence, the resolution was passed as the ‘Universal Declaration of Human
Rights’. So, 10" December is also celebrated as ‘International Human Rights Day’
every year. Drafted by representatives with different legal and cultural backgrounds
from all regions of the world, The Declaration was proclaimed as a common standard
of achievements for all people and all nations setting fundamental human rights to
be universally protected. The UDHR is divided into 30 articles aiming at making
human rights secured for all and getting it promoted worldwide for which it has been
translated into over 500 languages.® The UDHR became a milestone document in the
history of human rights and interactions.®

Inspiration of the UDHR in the World

UDHR has provided the foundation for series of other international agreements
globally as well as regionally. As the UDHR acclaims “a common standard of
achievement for all peoples and all nations”, it helped every person worldwide
to recognize that they enjoy rights which no government should take away. The
translations and conscious efforts to spread the UDHR’s message popularized its
principles globally. While human rights abuses did not end when the Universal

7 UN Depository Library (29" August 2019). Founding Member States. Retrieved From https://research.un.org/en/unmem-
bers/founders on 9/4/2020.

8 UN (2020). Member States. Retrieved From https://www.un.org/en/member-states/index.html on 11/4/2020.

9  UN (2020). Universal Declarations of Human Rights. Retrieved From www.un.org/en/universal-declaration-human-
rights/ on 2/4/2020.

10  Derek Hitchman (2013). THE UDHR. Retrieved from http://usahumanrights.com/resource-library/the UDHR-universal-
declaration-of-human-rights on 3/5/2020.
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Declaration was adopted, the Declaration helped countless to gain greater freedom
and security. It helped to prevent violations, obtain justice for wrong and strengthen
national and international human rights laws and safeguards.™

The UDHR became a moral backbone and the source of inspiration of a whole new
branch of international laws. The UDHR has acquired over time legal character by
absorption into that process by which the act and opinions of states are transmuted
into binding customary international law.*> The UDHR has provided enormous
efforts and initiatives to resolve every issues of fundamental importance. After the
UDHR was drafted, many countries included the clauses of Declaration in their
Constitutions ensuring the provision of human rights to every citizen. The UDHR
has thus laid the aspirational groundwork for bringing human rights principles into
practice.

Importance of the UDHR

The UDHR being applied to “all peoples, in all nations” of the world is not legally
binding but the protection of the rights and freedoms set out in the Declaration has
been incorporated into many national Constitutions and domestic legal frameworks.
It is continuously serving as a foundation for national and international laws and
standards.*® The embracement of the UDHR by nations has signalized governments’
interest in protecting human rights confirming the core human values being cross-
cultural.

« The adherence to the Declaration in true spirit will bring peace and security.

» The Declaration with its non-binding nature has received universal recognition
without any exception and accepted by the whole international community.

e Theregular reference to the Declaration and the development of the provisions
later crystallized into Covenant on Economic, Social and Cultural Rights,
Covenant on Civil and Political rights, and the adoption of independent texts
on various aspects of human rights. All these texts conferred the status on the
declaration as a part of customary international law.

* The Declaration became an extension of the Charter of the United Nations.
On Several Occasions, the various organs of the UN including the Security
Council and the General Assembly quoted its provisions in a number of

11 Antonio Guterres (10" December 2017). Message on Human Rights Day. Retrieved from https://unicdha-
ka.org/2017/12/10/un-secretary-general-antonio-guterress-message-on-human-rights-day-10-december-2017/ seen date
25/4/2020.

12 P. Danchin (2005). Universal Declaration of Human Rights: An Introduction. Center for the Study of Human
Rights/Columbia Center for New Media Technology & Learning. New York: Columbia University Press.

13 Amnesty International (2020). Universal Declarations of Human Rights. Retrieved From www.amnesty.org/en/what-we-
do/universal-declaration-of-human-rights/ on 22/3/2020.
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resolutions and documents.*

During the initial period of 20" Century, the deteriorating condition of world peace
by wars, conflicts and disputes among the nations and within the nations resulted
inhuman activities throughout the world. Millions of people died and many got
injured, lost their families, properties and everything in the two major world wars as
well as other various warfare because of which the necessity of a common universal
ground for peaceful co-existence to every people was felt. Thus, United Nations for
this purpose adopted the Universal Declaration of Human Rights which has been a
cornerstone for protection and promotion of human rights over the globe. The UDHR
combines both liberal and socialist aspirations thus culminating two movements in
human history: liberalism and socialism®.

The UDHR is essential as it has become the most important document of what should
be considered the standard for basic equality and human dignity. The UDHR ensures
every people to have their basic needs get fulfilled, protects the vulnerable groups
from abuse, allows people to stand up to societal corruption, encourages freedom
of speech and expression and supports the provision of equal work opportunities to
all. It also stands for freedom to practice any religion, right to get access to proper
education, freedom to nationality as well as property and many more. The UDHR
has brought appreciable control over many disputes, conflicts and inhuman activities
maintaining uniformity over the distribution of human rights throughout the globe
thus grooming the world to be a peaceful place to live.

The UDHR as a Common Standard of Human Rights Issues

14 Universal Declaration of Human Rights (THE UDHR): Historical Perspective (nd). Retrieved fromhttps://shodh
ganga.inflibnet.ac.in/ on 11/4/2020.
15  L.Fernando (2013). Human Rights Day: Importance of the THE UDHR. Colombo: Colombo Telegraph.
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The UDHR has been backed up by a large number of international conventions since
1950s. More than hundreds of the countries have ratified several major treaties®
conducted under the principles of the UDHR. The UDHR, together with the
International Covenant on Economic, Social and Cultural Rights (1966) along with
its optional Protocol and International Covenant on Civil and Political Rights (1966)
along with its two optional protocols(on the complaints procedures and on the death
penalty) formed the “International Bill of Human Rights”.!” Other major treaties
followed after the UDHR under its principles were:

- The International Convention on the Elimination of Racial Discrimination
(1965).
- The Convention on the Elimination of All Forms of Discrimination Against
Women (1979).
- The Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1984).
- The Convention on the Rights of the Child (1989).
Country ratifying an international agreement assumes a legal obligation of promoting
peace, stability, freedom and minimally decent life for all human beings as the UDHR
reflects. The UDHR is a fundamental constitutive document of the United Nations.
Within its thirty articles, the declaration has encompassed political, cultural, social
and economic rights.

The UDHR served to guide the development of all human rights conventions that
followed, including those on racial discrimination, women’s rights, the rights of
persons with disabilities, and the rights of children. In addition, there have been
several major international conferences that resulted in the creation of important
plans of action, which serve as international guidelines for states to follow?®. The
inherent flexibility of the UDHR offered ample room for new strategies to preserve
and promote human rights thus serving as a springboard for the development of
numerous legislative initiatives in international human rights law such as following
international agreements:
e Prosecution of indicted war criminals by the International criminal court,
functioning as of 2002.
e The “responsibility to protect” as approved by the General Assembly in
2005, which places a moral obligation on countries to help states wracked by
widespread disturbances or civil wars.

16 Human Rights Treaties (2019). Retrieved from https://internationallaw.uslegal.com/international-human-rights/hu-
man-rights-treaties/ on 25/4/2020.

17 UN (2003). International Bill of Human Rights. Geneva.

18 S. llgu Ozler (2018). The Universal Declaration of Human Rights at Seventy: Progress and Challenges. EIA. Retrieved from
https:/Amww.ethicsandinternationalaffairs.org/2018/the UDHR-at-seventy-progress-and-challenges/ seen date 18/4/2020.
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e AnAugust 2006 agreement on a draft convention on the rights of the disabled.
e Adoption of a Universal Declaration of Indigenous Rights by the UN in
September, 2007.
e Reducing or eliminating death penalty in much of Europe and elsewhere.
e Giving attention on effects to human rights caused by operations of the
transnational corporations.
The clauses of the UDHR being universal and inalienable, interdependent and
indivisible, equal and non-discriminatory and having both rights and obligation has
been set as a common standard of human rights issues.

Incorporation of the UDHR in the Fundamental Rights in Nepal

Universal Declaration of Human Rights being an influential document provided
the foundation for International Human Rights Law. The human rights principles
outlined in the UDHR got enshrined in the Constitutions of many nations, mainly the
active members of UN- including Nepal. Nepal became the member of the United
Nations in December 14™, 1955 but Nepal had included the basic human rights as
fundamental rights of its citizens from the very first written Constitution of Nepal that
was Government of Nepal Act, 1948.*°Articles 4 and 5, Part 2" of The Government
of Nepal Act, 1948 subjected to the guarantee of basic human rights to its citizens
such as freedom of personal liberty, freedom of speech, freedom of press, freedom
of assembly and organization, freedom of religion, complete equality before the
law, affordable and speedy justice, universal free compulsory elementary education,
universal and equal suffrage for all adults, security of private property as defined by
prevailing laws as well as included duties of every citizen to promote public welfare
and to contribute to public funds. The Constitution was to come into force from April
13, 1948 but it couldn’t get implemented.

The Nepal Interim Government Act, 1951 in its Directive Principles of State Policy,
Part 2" included the human rights in different articles similar to that of Constitution
of 1948 adding up the rights to public assistance in cases of unemployment, old age,
sickness and disablement and in other cases of undeserved want (Article 7), right to
decent standard of life (Article 9), right against discrimination (Article 15), human
trafficking, beggary (Article 20) and child labour (Article 21). The Constitution of
Kingdom of Nepal, 1959 in its 3™ part along with previous provisions of human
rights added the right against punishment for an act not punishable by law (Article
3) and right to Constitutional remedies (Article 9). Fundamental duties and rights
in Part 3 of the Constitution of Nepal, 1962 added fundamental duties of the citizen
(Article 9), right against exile (Article 12) and right against exploitation like slavery

19 Nepal Law Commission (2020). Retrieved from http://www.lawCommission.gov.np/en/ on 27/4/2020.
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and forced labour (Article 13).

Standing on the base of Universal Declaration of Human Rights, the Constitution
of Kingdom of Nepal,1990 expressed full commitment towards human rights in its
preamble adding right against preventive detention (Article 15), right to information
(Article 16) and right to Privacy (Article 22) under Part 3 of the Constitution. The
Constitution also aimed to establish an independent and competent system of justice
with a view to transform the concept of the rule of law into reality. As a result,
the Human Rights Commission Act, 1997 got enacted on 8" January, 1997 in order
to establish an independent and autonomous National Human Rights Commission
(NHRC) for the effective enforcement as well as protection and promotion of the
human rights as conferred by the Constitution and other prevailing laws. Nepal’s
democratic transition since 2006 marked by the Comprehensive Peace Accord (CPA)
embraced the value of human rights at its core.

The Interim Constitution of Nepal, 2007 continued the commitment towards
preservation and promotion of human rights as the previous Constitutions improvising
the right to publication and broadcasting (Article 15) and adding up the right relating
environment and health (Article 16), right relating to social security (Article 18),
rights of women (Article 20), right to social justice (right of participation on the basis
of proportional inclusion) (Article 21) and rights to labour (Article 30). National
Human Rights Commission got recognized as a Constitutional body of the nation
whereas Human Rights Commission Act, 2012 came into effect and repealed the
Previous Human Rights Commission Act of 1997.

Adopting Universal Declaration of Human Rights, the Constitution of Nepal, 2015
recognizes civil, political, socio-economic and cultural rights as fundamental rights
of all Nepali citizens. It provides the legal and structural basis for human rights and
guarantees the fundamental rights. The Constitution of Nepal, 2015 in its 3" part
under Fundamental Rights and Duties provides 31 fundamental rights incorporating
most of the civil, political, economic, social and cultural rights enshrined in the
UDHR including the right to Constitutional remedies.

The Article 47 includes the implementation of fundamental rights and Article 48
includes the duties of citizens. Articles 133 and 144 empower the Supreme Court
and the High Court to exercise extra-ordinary jurisdiction for the enforcement of the
fundamental rights respectively. Human rights institutions are important bedrocks in
human rights protection systems, understanding which, the Constitution of Nepal,
2015 has strengthened National Human Rights Commission making ita Constitutional
body thus including the provision of its functions, duties and powers under Article
249, Part 25 of the Constitution. Hence, constitutive and legal documents of Nepal
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have embraced the UDHR for protection and promotion of human rights in the nation.
Critique on the Relevancy of the UDHR

Universal Declaration of Human Rights has turned 71 years old and is stated by
United Nations to be very much relevant even now despite having various challenges
(Gilmour, 2018). It has become the procreator of modern international human rights
law, providing safeguards and sometimes lifelines for thousands of people from all
walks of life when national laws fail them (Klug, 2018). The UDHR has parented 16
UN human rights treaties that are legally binding, including the twin UN covenants
plus a host of regional treaties in Africa, the America and Europe. The UDHR has been
referred to in international and regional human rights instruments, numerous national
Constitutions and international and domestic jurisprudence®. The UDHR has seen to be
relevant in regard of various treaties, conventions, laws and agreements that took place
on the base of the UDHR’s principles whereas the relevancy of it becomes questionable
subjecting to genocides, wars, conflicts and various inhuman activities that have taken
place even after the enactment of the Universal Declaration of Human Rights.

The UDHR has received universal recognition and has been accepted by almost of
the whole international community. It became an extension of the Charter of the
United Nations. In many resolutions and documents, the various organs of UN have
quoted the provisions of the UDHR. The World Conference on Human Rights held
at Vienna in 1993 made the references to the UDHR and paid its tribute to it. The
International Court of Justice and the municipal courts in number of cases have
made significant references to the UDHR in their decisions, led for wide judicial
recognition. 84 states paid the tributes to the UDHR in the Teheran Conference of
Human Rights in 1978. Various international Commissions of inquiry grounded on
the principles of the UDHR have been created in order to document the violations
and crimes committed in different countries.

The UDHR marked an important shift by daring to say that all human beings are
free and equal, regardless of colour, creed or religion.? Many countries introduced
and added various human rights in their Constitutional and fundamental documents
abiding the clauses of the UDHR. The Declaration has been a strong base for the
promotion of human rights worldwide along with the termination of wars, violence
and any kind of inhuman activities. Millennium Development Goals (MDG) launched
by UN attributed under principles of the UDHR established measurable, universally
agreed objectives for tackling extreme poverty and hunger, preventing deadly

diseases and expanding primary education to all children which have succeeded,

20  N.Jayawickrama (1995/96). The Judicial Application of Human Rights Law. Cambridge: Cambridge University Press.
21  Amnesty International (2020). Universal Declarations of Human Rights. Retrieved From www.amnesty.org/en/what-we-
do/universal-declaration-of-human-rights/on 22/3/2020.
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that is now promoted by Sustainable Development Goals (SDG). The UDHR being
formally and universally reaffirmed by 171 states at Vienna Convention in 1993
makes it a grand declaration giving power to the ideals it delineates and allows the
states, human rights organizations and individuals to apply normative as well as legal
pressure on violators even in absence of institutional enforcement mechanisms the
UDHR has shaped stated behavior.?? The UDHR has thus provided a template for
national law-making forging a continuum between the international protection of
human rights and their protection under public law in particular countries reflecting
the relevancy of the UDHR in global level.

Despite the numerous achievements through the UDHR, a large number of people
are still living in the condition of extreme poverty, discrimination, deprivation,
exclusion, fear, oppression, powerlessness subordination, displacement, violence and
insecurity in many parts of the world. Also, the UDHR suffers from “birth defects”
as it was formulated and accepted by only 56 states that is one third of today’s UN
member states because of which few countries regard it as an insufficient method
of establishing the universality of human rights. It has also been suggested that
human rights norms should not be seen as frozen and fixed principles whose content
and cultural relevance is unquestionable as they are the product of civilization and
not nature, because historical rights are changeable and therefore susceptible to
transformation and growth®which thus questions about the UDHR being the final
truth of human rights.

The UDHR has been alleged of promoting individualism: overemphasizing
rights, ignoring the duties and prioritizing individual rights over collective rights.
The dominant conceptualization of human rights addresses only harms done by
governments to individuals and leaves largely unaddressed the abuses committed
by non-state actors and private parties. Thus, widespread abuses at home or by
market forces and other non-state actors are beyond the reach of international human
rights law?*, Cultural distinctiveness has aroused discussion about universality in
the UDHR whereas its controversy swirls around the rights of persons belonging to
ethnic groups and national minorities. The UDHR has not explained about provisions
for internally displaced persons whereas problems are still seen in setting large-scale
civil conflicts resulting in genocides or massive warfare thus doubting the relevancy
of the UDHR.

22 S. llgu Ozler (2018). The Universal Declaration of Human Rights at Seventy: Progress and Challenges. EIA. Retrieved from
https:/Amww.ethicsandinternationalaffairs.org/2018/the UDHR-at-seventy-progress-and-challenges/ seen date 18/4/2020.

23 N. Bobbio (1996). The Age of Rights. Polity Press. p.32-45.

24 A Clapham (2006). Human Rights Obligations of Non-State Actors. Oxford: Oxford University Press.
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Challenges in the Promotion and Protection of rights enshrined in the UDHR

— Effective monitoring and
implementation

— State participation

—* Accountable to non-state
actors

— Poverty and global
inequities
Discrimination

Armed conflicts and
violence

Impunity

Democracy deficits
Institutional efficiency
Knowledge gap
Capacity gap
Commitment gap
security gap

Lack of resources
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Along with various achievements and
opportunities, there are many challenges that
the UDHR has been facing. Since the adoption
of the UDHR, immense progress in human
rights protection has happened but effective
implementations of civil and political as well
as social and economic rights remains a serious
challenge throughout the world. Implementation
of international human rights norms being
paramount core challenge, the full integration
of the rights of women in the international
human rights mechanisms of protection and
promotion also seems to be challenging.
Effective monitoring and support mechanism
is another challenge in the UDHR as states are
final arbiters of any human rights provision to
their citizens.

Despite  improvement in  accountability
mechanism of the UDHR, the reality of selective
states participation challenges the universality
of it. Another challenge for the UDHR is on
making private economic actors (non-state
actors) accountable for the violation of human

rights in the present context of economic globalization. The challenges in the issues
of protection of human rights and intellectual, institutional and normative forms
of the UDHR*are poverty and global inequities, discrimination, armed conflicts
and violence, impunity, democracy deficits, weak institutions and others, whereas
the challenges of human rights implementation are knowledge gap, capacity gap,
commitment gap and the security gap.?® Human rights education to all for the
realization of rights enshrined in the Declaration is another challenge to perform.

The resurgence of anti-human rights ideologies like “human rights being complicit
with economic neoliberalism and being a mask for certain major powers’ imperialism”

25  Misha Ketchell (2019). The Universal Declaration of Human Rights at 70: the challenges that await the UN. Retrieved
from https://theconversation.com/the-universal-declaration-of-human-rights-at-70-the-challenges-that-await-the-un-
115032?fbclid=IwAR2bO2UENNiFny4FcsipCuoV-13C5M-07iBDg0n99bk0s3Y KeDEwwimjaxc on 24/3/2020.

26  Kofi Annan (2005). Human Rights Challenges. Retrieved from https://www.unitedforhumanrights.in/voices-for-human-rights/hu-

man-rights-challenges.html on 18/4/2020.
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has brought the intellectual challenge about the aspects of human rights. Challenges
in institutional efficiency under the UDHR shows the limit of effectiveness due to
lack of resources. Along with protection and promotion of human rights, the UDHR
has the major responsibility to aware each and every one about their duties towards
their nation and the world, regarding the issues like environmental preservation,
global peace and others.

Conclusion

Human rights denote a broad spectrum of rights ranging from the right to life to
the right to cultural identity involving all elementary preconditions for a dignified
human existence. Human rights hold civil rights, political rights, economic and
social rights, cultural rights, fundamental and basic rights, freedoms, civil liberties
and individual and collective rights. The UDHR is the highly influential and widely
accepted document throughout the world in the history of human rights. Different
conventions, treaties and international agreements have been drawn on the light of
principles of the UDHR.

Many nations have drafted human rights as fundamental rights in their Constitutions
standing on the ground of the UDHR. The Declaration has played a very crucial
role to protect and promote human rights maintaining uniformity in the distribution
of the human rights to everyone. But lately its relevancy is doubted as poverty,
discrimination, deprivation, exclusion, fear and oppression in people are not
decreasing as hoped. Minority groups are still suppressed and their rights have not
been properly secured. Other different human rights issues like wars, conflicts and
violence are still prevalent among and within many nations.

Despite all these, the UDHR has been dedicatedly serving as an essential tool to
advance the rights of people everywhere enduring the test of time. “Universal
human rights” is like a delicate flower which will wither and eventually perish if not
properly taken care of, due to which we all should continue to raise our voices in the
face of injustice and act to ensure that every person is able to exercise their rights
strengthening the essence of the UDHR. We should make the possible changes in the
provision of rights as well as duties and improvise the clauses of the UDHR with the
conscience of all nations if the changing time demands for that, thus, uplifting every
single being of the world maintaining global humanity, peace and prosperity. The
rights and responsibilities of people documented in different declarations should be
practically applied for everyone in every nook and cranny of the world.
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The Delivery of Civil Legal Aid in Nepal:
An Assessment of the System and
Recommendations on the Way Forward

Neetu Pokharel
Akhila Kolisetty

Abstract

Legal aid is crucial in order to protect and implement human rights and
Constitutional rights and is essential to ensure that poor and marginalized
individuals have access to a fair trial, equal access to court and legal services.
Free legal aid can help prevent violence and discrimination against marginalized
groups. In Nepal, the Constitution (2015) has enshrined access to legal aid as
a fundamental right. The Legal Aid Act (1997) needs to be amended in line with
the Constitutional provision. Before amending the Legal Aid Act, the government
has introduced a Legal Aid Policy in January 2020. The Constitutional provision
on legal aid, the Legal Aid Policy and the Legal Aid Act together open up an
opportunity to scale up and strengthen legal aid services and its mechanisms in
Nepal. However, in practice, the current system of civil legal aid services suffers
from a number of gaps and is insufficient to meet the needs of the populace,
particularly the legal needs of marginalized groups. Despite the government’s
existing laws, policies and structures in providing legal aid services, marginalized
groups such as women, people with disabilities, children, sexual minorities,
Dalits and others have been facing various difficulties and hurdles in accessing
free and quality legal aid. The problems are linked to a range of issues, including
resources, process, capacity, institutional arrangement, sensitivity, and outreach.
This paper aims to explore the challenges of the legal aid system in Nepal with
a specific reference to the civil legal aid. The paper further will explore the need
to strengthen the legal aid system in Nepal and provide recommendations to
develop a vision for how legal aid can be made more accessible to the poorest
and most marginalized in the country.

Introduction

Civil legal aid is crucial in order to ensure that people’s human and Constitutional
rights are protected and implemented, and that poor and marginalized individuals
have access to a fair trial and equal access to the courts. Free legal aid can be crucial to
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preventing violence and discrimination against marginalized groups such as women,
and ethnic, caste or religious minorities. It can help to reduce poverty, ensure people
are able to access government entitlements, and hold government actors accountable
for the delivery of public services. In certain contexts, cost-benefit analysis has
also shown that providing legal aid “allows for early intervention and prevents the
escalation of conflict and costly appeals.” * By reducing the costs of litigation and
helping to pull people out of poverty, legal aid can be shown to actually save the
government money in the long-run.?

Recognizing how crucial civil legal aid is, the Constitution of Nepal has enshrined
access to legal aid as a fundamental right. Now, in January 2020, the government of
Nepal introduced the Legal Aid Policy, before amending the legal aid law/act 2054.
The Constitutional provision on legal aid, the existing Legal Aid Act, and now the
Legal Aid Policy together open up an opportunity to re-examine the system of legal
aid delivery in Nepal and develop a vision for how legal aid can be made more
accessible to the poorest and most marginalized in the country. The Legal Aid Policy,
which was long awaited by legal service providers, represents significant progress
in addressing marginalized peoples’ access to free legal aid in comparison with the
Legal Aid Act (1997). The positive aspects of the Legal Aid Policy are that it covers
legal aid services in both civil and criminal cases for marginalized and poor people,
including women, Dalit, people with disabilities, sexual minorities, indigenous people,
Madeshi people, and Tharu people, among others. The policy also incorporates the
need for structural reform for the provision of legal aid services across the country.
For instance, it provisions that a legal aid council will be formed at the federal level
and legal aid committees will be formed in the provincial and district levels. It also
envisions to integrate the services of the Local Judicial Committee (LJC). LJC isthe
local justice institution established in all local constituencies as per the provisions of
the 2015 Constitution, which is mandated to deliver justice primarily in civil cases.
However, there are a number of gaps that the new Legal Aid Policy does not address.
These gaps are related to the structure, definition of legal aid providers, role of civil
society organizations and NGOs providing legal aid, resources, sustainability and
so on. Amending the Legal Aid Law (1997) will help to address those gaps and
implement the Legal Aid Policy effectively.

In practice, the current system of civil legal services suffers from a number of gaps
and is insufficient to meet the needs of the populace. The main providers of civil
legal services are the District Legal Aid Committees (DLACSs) and civil society
organizations, with additional support from the court stipendiary lawyer system and

1 The Bach Commission on Access to Justice, The Crisis in the Justice System in England & Wales, Interim Report (2016), p. 9.
2 Thid.
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the bar association. DLACs are the only government-funded civil legal aid providers,
and while a range of CSOs exist at the grassroots level, they can be unstable due to
heavy dependence on donor funding. However, the DLACs are not operational in
all districts, and even where they do exist, provide legal aid that is largely limited to
cases before courts and in the district headquarters. As a result, most people living
in rural and remote regions of the country effectively lack access to legal aid. Legal
awareness is also low, resulting in few poor people knowing how and where to access
free legal aid.

Based on the research through desk review, and interviews in Makwanpur and Kaski
districts, this paper provides a brief overview of the right to legal aid in Nepal, the
current system of civil legal aid and challenges, models for legal aid delivery, and
recommendations on the way forward for reform on legal aid system in Nepal. The
paper will focus on legal aid reform issues at the practical level, with reference to
information gathered through field research before the introduction of the Legal Aid
Policy in January 2020. The issues and information presented in this paper are still
relevant since the Legal Aid Policy has not been implemented at all, and is currently
limited to the government’s file. The COVID-19 pandemic and ongoing lockdown
in Nepal has further deepened the vulnerability of marginalized people and increased
their legal aid and justice needs. We argue that strengthening the legal aid system is
all the more crucial given the current situation of Nepal. The paper put less focus
on the analysis of Nepal’s new Legal Aid Policy, but rather, emphasizes the need for
implementation and systemic reform.

The Right to Legal Aid in Nepal

Legal aid is the provision of legal advice and representation to indigent and
marginalized people who cannot afford such services. It is a mechanism to enable
people to access justice, allowing individuals to resolve disputes and access a remedy
when their rights have been violated. Access to legal aid is not necessarily an end in
itself, but a means to an end; it enables implementation of people’s Constitutional
and fundamental human rights. Publicly funded legal services is thus a necessity if
human and Constitutional rights are to be realized in practice, rather than remaining
empty words on paper.

Nepal is party to international treaties and Conventions that support the idea of
legal aid as a fundamental right.> While access to legal representation in criminal
cases is strongly developed as a right, the basis for a right to civil legal services
is less explicit, but still has strong support under international human rights law.
The Universal Declaration of Human Rights states, in Art. 8, that “everyone has the
right to an effective remedy by the competent national tribunals for acts violating

3 Nepal has ratified the ICCPR, ICERD, and CEDAW; and is thus bound by these human rights instruments.
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the fundamental rights granted him by the Constitution or by law.”* Art. 14 of the
ICCPR provides that “[a]ll persons shall be equal before the courts and tribunals,”
and “in the determination of any criminal charge against him, or of his rights and
obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law.” The Convention
on the Elimination of All Forms of Racial Discrimination provides, in Art. 6, that
states parties “shall assure to everyone within their jurisdiction effective protection
and remedies, through the competent national tribunals and other State institutions,
against any acts of racial discrimination...” Free legal services for those who cannot
afford it is necessary for an individual to have a fair hearing and to be able to properly
access a remedy for a rights violation; without legal assistance, it can be impossible
for an indigent or vulnerable person to successfully obtain a remedy.

Indeed, various international bodies have emphasized the importance of access
to legal services in protecting a range of human rights. For example, in General
Recommendation No. 29, the Committee on the Elimination of All Forms of Racial
Discrimination (CERD) recommended that States parties adopt measures including
taking “the necessary steps to secure equal access to the justice system for all members
of descent-based communities, including by providing legal aid...”® In General
Recommendation No. 31, the CERD Committee recommended steps to prevent racial
discrimination, asking States parties to “promote, in the areas where such persons
live, institutions such as free legal help and advice centers, legal information centers
and centers for conciliation and mediation.”® The Committee on the Elimination of
Discrimination against Women, in its 2011 Concluding Observations on Nepal, urged
the country to “ensure women’s access to justice and make legal aid available and
accessible to all women affected by the conflict,”” to “ensure women’s effective access
to courts for the crime of rape and other sexual offences,”® and finally, to “facilitate
access to justice for victims of sexual harassment.”® Similarly, the Committee in its
2018 Concluding Observation recommends that the State party on women’s access
to justice: (a) reinforce targeted outreach activities to disseminate information on
the legal framework and the available mechanisms for gaining access to justice and
legal aid schemes and promote a culture and a social environment in which justice-

4 Universal Declaration of Human Rights, Art. 8.

5 CERD General Recommendation No. 29, Art. 1, Par. 1.

6 CERD General Recommendation No. 31 on the prevention of racial discrimination in the administration and functioning of
the criminal justice system, 7 August 2005, Sec. 11, Par. 8.

7 Concluding observations of the Committee on the Elimination of Discrimination against Women, Nepal, Forty-Ninth Session,
11-29 July 2011, CEDAW/C/NPL/CO/4-5, 36(d)

8 Concluding observations of the Committee on the Elimination of Discrimination against Women, Nepal, Forty-Ninth Session,
11-29 July 2011, CEDAW/C/NPL/CO/4-5, 19(d)

9 Concluding observations of the Committee on the Elimination of Discrimination against Women, Nepal, Forty-Ninth Session,
11-29 July 2011, CEDAW/C/NPL/CO/4-5, 29(d)
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seeking by women is viewed as both legitimate and acceptable, rather than as a cause
for additional discrimination or stigmatization; (b) provide targeted financial support
and legal aid in commonly spoken languages for women facing intersecting and
multiple forms of discrimination, such as Dalit women, indigenous women, including
Madhesi and Tharu women, women belonging to religious minority groups, women
with disabilities, women living in remote areas, lesbian, bisexual and transgender
women, intersex persons and displaced and migrant women.*°

Recognizing the necessity of legal services for the poor, Nepal has recognized civil
legal aid as a fundamental right for almost thirty years. Nepal’s 1990 Constitution,
Art. 26(14) provided that “[t]he State shall, in order to secure justice for all, pursue
a policy of providing free legal aid to indigent persons for their legal representation
in keeping with the principle of the Rule of Law.” Similarly, Nepal’s 2007 Interim
Constitution, Art. 24 (10) provided that “any incapable party shall have the right
to free legal aid, as provided in law.” Finally, the new Nepalese Constitution has
enshrined legal aid as a fundamental right. In Nepal’s 2015 Constitution, Art. 20(10)
provides that “an indigent person shall have the right to free legal aid as provided
for by law.” Thus, civil legal aid is a longstanding right in Nepal, though it has not
been effectively implemented in practice. Furthermore, under the current Legal Aid
Act (1997), legal aid means provision of “legal aid to the indigent person under this
Act” and “also includes counseling and other legal services such as correspondence
pleadings, preparation of legal documents and proceedings in the courts or offices
on behalf of indigent person.”*! The Legal Aid Act governs the provision of legal
aid through the Central and District Legal Aid Committees, which will be detailed
further in the next section. With the promulgation of the new Constitution, the state
will need to amend or pass a new Legal Aid Act and Legal Aid Policy to ensure
access to free legal aid as a fundamental right.

The Landscape of Access to Justice in Nepal

Despite Nepal’s obligations under its Constitution and international human rights
law, the majority of the Nepalese population lacks meaningful access to legal
services or the formal justice system due to poverty, isolation, and marginalization.
Interestingly, Nepal has about 18,361 lawyers including senior advocates, advocates,
and pleaders.*? This is a large number of lawyers and theoretically should suffice in
ensuring access to justice for people. Yet, most of these lawyers do not provide legal
aid free of cost, and are clustered in the district headquarters.

10 Committee on the Elimination of Discrimination against Women Concluding observations on the sixth periodic report of
Nepal 2018, page 3.

11 Legal Aid Act (1997), Sec. 2(a).

12 Nepal Bar Council “Information Sheet” (2020),

https:/ /nepalbarcouncil.org.np/%E0%A4%85%E0%A4%A7%E0%A4%BFY%E0%A4%B5%E0%A4%95%E0%A5%8D%E0%
A4%A4%E0%A4%BE
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Approximately 75% of Nepal’s population lives in rural areas,*® and it can take hours
or even days to reach the closest court or legal services provider, which are often
located at the district headquarters.!* Thus, the necessary travel involves a sacrifice
of time and working hours, and can be unaffordable for the rural poor. In addition
to geography, communities lack awareness about their rights and the availability of
legal services to vindicate them; may not be able to afford a lawyer even if they can
reach one; and face language barriers, complex bureaucratic procedures, long delays
of cases before courts and administrative bodies, and lack of cultural familiarity
and comfort with the court system — which can seem an alien institution for many.
Lawyers that do exist may not be well-trained, may be new to the profession, or
may lack the understanding needed to work with survivors of severe trauma such
as gender-based violence. Adding to this, certain marginalized groups, such as
women, Dalit or Madhesi communities, face additional barriers, discrimination,
and deeply-entrenched caste-based structures and patriarchal values both at the
community level and in the formal justice system. And even when a judgment is
reached, the implementation might be poor or delayed.*

As a result, most communities first try to resolve their disputes locally, often
through Informal Justice Mechanisms (1JMs). These can include traditional and
internationally-supported dispute resolution mechanisms. ¢ In many communities,
traditional dispute resolution mechanisms — forms of 1JMs “that have their roots in the
histories and cultures of the Nepali people” — have existed for centuries and continue
to exist.'” These vary across religious, caste, and ethnic communities, including, for
example, the anjuman in the Muslim community; tamudhi in the Gurung community;
or maijan dewam in the Madhesi community.®® These mechanisms often apply
customary laws, which are enforced through punishments such as social censure,
expulsion, or fines, though not formally recognized by law.? These mechanisms
usually resolve disputes related to matters such as land, property, or family through
mediations or decision-making presided over by community elders or local political
leaders who, historically, have been male.?°

13 Government of Nepal, Central Bureau of Statistics, Population Monograph of Nepal, Vol. II (Social Demography), (2014),

p. 2, http://cbs.gov.np/image/data/Population/Population%20Monograph%200f%20Nepal %0202014 /Population%20
Monograph%20V02.pdf.

14 Saferworld, Snapshots of informal justice provision in Kaski, Panchthar and Dhanusha Districts, Nepal (2011), p. 1.

15 DFID, DanidaHUGOU and UN Resident and Humanitarian Coordination Office, Access to Security, Justice & Rule of Law
in Nepal: An Assessment Report, http://un.org.np/sites/default/files /2012-10-5-Access%020t0%20Security_Justice_Rol._Ne-
pal.pdf (2011), p. 66.

16 Saferworld, supra note 13, at iv.

17 Katrina Aitken, Saferworld, Justice should be blind, but is the international community’s support to informal justice mechanisms
in Nepal given blindly? http://issat.dcaf.ch/Learn/Resource-Library/Policy-and-Research-Papers/Justice-should-be-blind-but-is-
the-international-community-s-support-to-informal-justice-mechanisms-in-Nepal-given-blindly (2010), p. 3.

18 Saferworld, supra note 13, at iv-v. See also DFID, et al, supra note 10, at 69.

19 Tazreena Sajjad, Transitional Justice in South Asia: A Study of Afghanistan and Nepal, Routledge (2013), p. 64-66.

20 Id. at 65-66.
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There are certain benefits to traditional justice mechanisms: they are quick to provide
a resolution; physically and linguistically accessible; affordable; culturally familiar;
easier to understand procedurally; and allow for the resolution of disputes amicably,
thus maintaining social harmony.?t As a result, they are often the first source that
many Nepalis turn to.?? Yet, they can produce results biased towards the rich, or more
powerful ethnic, caste, or political groups. Rather than subverting social norms and
power differentials in the community, traditional justice mechanisms often replicate
them within the dispute resolution process. Consequently, these mechanisms may
also result in punishments that violate human rights norms and dignity, particularly
in the case of gender-based or domestic violence. Complainants can be coerced or
intimidated into an agreement, such as being provided compensation to prevent a
victim from reporting to the police.?® Because their goal is social cohesion, they
emphasize reconciliation, which can lead to victims continuing to be victimized.?*
As a result, donors have begun to support NGO-led informal justice mechanisms and
community paralegals that attempt to operate differently and empower marginalized
groups based on human rights norms and principles.?

Despite this complicated patchwork of formal and informal justice mechanisms in
Nepal, they are operating in parallel without proper coordination,?® and ultimately,
people still lack access to effective legal aid and justice. Promoting access to free
legal aid will be key to ensuring that individuals get a fair hearing and can access a
real remedy when their rights have been violated. At the same time, recognizing that
most of the population lives in rural areas and prefers to resolve disputes locally at first
should shape legal aid law and policy in the country through an effective integration
of community paralegals/justice mechanisms with the free legal aid system. This will
create a more effective, tailored legal aid system that reaches people where they are,
and takes into account Nepal’s context.

Civil Legal Aid Providers in Nepal

In Nepal, free legal aid is provided by a combination of governmental and
non-governmental institutions. Currently, there are two primary sources of civil legal
aid supported by the Government of Nepal: the stipendiary lawyer in courts (Baitanik
Wakil) and the Central and District Legal Aid committees. Outside this, civil society
organizations and the bar association provide legal aid, largely supported by foreign
donors. Finally, pro bono lawyers take on cases at times.

21 DFID, et al, supra note 10, at 54. See also Saferworld, USAID, and CWIN, Justice Mechanisms and Conflict Dynamics in Nepal
(2016), p. i.

22 Saferworld, supra note 20, at i.

23 DFID, et al, supra note 10, at 70.

24 Saferworld, supra note 20, at 24.

25 Aitken, supra note 12, at 6.

26 Saferwotld, supra note 13, at 1.
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a. Stipendiary Court Lawyer (Baitanik Wakil)

The first source of legal aid is a stipendiary (court) lawyer, known as the Baitanik
Wakil, dating back to 1958. The stipendiary lawyer system was established by and
is governed by the rules/regulations of the different courts, for instance, through
the Supreme Court Rules 1992, Appellate Court Rules, 1991, and the District Court
Rules, 1995. These lawyers are appointed by the court and currently exist in the
Supreme Court and each of the 16 appellate and 75 district courts. Most courts have
one lawyer, while the Supreme Court has two. The court pays the Baitanik Wakil
lawyer a monthly salary, which in 2013 was increased from only NRs 7,000 per
month to NRs 24,900 at the district and high court levels. The Supreme Court has
two Baitanik Wakils who are each paid NRs 27,610 per month, generally on the scale
of other government employees, including prosecutors.?” These lawyers have a short
term and are appointed only for a short period of time, previously limited to one year,
but which has recently been extended to two years.?® The Baitanik Wakil is based in
court and counsels clients there.

The court has the right to appoint the lawyer to any case at any time, and normally
appoints the Baitanik to represent individuals who appear in court without a lawyer
in criminal cases. The lawyers may represent any party in need, either the plaintiff
or defendant. The majority of their cases, however, are criminal cases, with common
cases including rape, use or distribution of drugs, murder, trafficking, or vehicle
accidents. Among civil cases, family law and property law matters tend to be
common. Some of the Baitanik Wakils make regular jail visits to counsel detainees
who do not have access to a lawyer. Some make visits twice a month, while others
visit the jail as frequently as once a week. From the experience of a District Court
Baitanik Wakil in Makwanpur, he dealt with approximately 13-20 cases per month,
or 150-240 cases per year, and was not able to provide representation to all those
who sought services. A High Court Baitanik Wakil provided representation in 7-8
cases per month in court, though he regularly counseled clients through frequent jail
visits. In Pokhara, a Baitanik Wakil provided representation in more than 150 cases
in court over a year, providing counseling to many more in jail. In general, it seems
that Baitanik Wakils are unable to meet the need; the demand outstrips the supply,
making the legal aid provided by NGOs particularly crucial.

Provision of resources for Baitanik Wakils is a major problem with disparities
in practice. The District Court lawyer in Makwanpur, for instance, had almost
no resources, lacking a budget for stationary, paper, photocopies of documents,
communications, a computer or printer, or legal resources (e.g. court precedents or

27 International Legal Foundation, Nepal’s Criminal Legal Aid System: An Overview of Delivery Systems and Recommendations
for Reform, P. 12.
28 Nepal Bar Association, s#pra note 9.
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amended laws). He was unable to even get copies of key documents, such as a charge
sheet. As a result, he often asked clients to pay for costs of typing and stationary in
order for him to represent them.

b. District Legal Aid Committees

The Central and District Legal Aid Committees were established by the Legal Aid
Act (1997). The Central Legal Aid Committee is responsible for the management
of the system, supervision of District Legal Aid Committees (DLACs), and making
funding arrangements for the DLACs. It is composed of five members: the Minister
of Law and Justice, Chairperson of the Nepal Bar Council, President of the Nepal Bar
Association, a legal expert nominated by the Central Committee and the Secretary
of the Bar Association.?

The DLAC also has a five-member committee responsible for managing the system
and developing lists of panel lawyers at the district level. The DLAC includes a
Government Attorney, President of the District’s Bar Unit, Secretary of the District’s
Bar Unit, and two lawyers from the district nominated by the committee.*® In some
districts, the DLAC does not meet regularly and lacks accountability. In general,
DLACs can provide legal aid to indigent people in two ways: through a panel of
lawyers from the Nepal Bar Association who are remunerated on a case by case basis,*
or through a staff lawyer who is hired to provide legal aid to the poor on a full-time
basis and is paid by the Ministry of Law. A secretary can also be appointed to help
coordinate legal services and assign cases to panel lawyers.®? This is supported by a
Legal Aid Fund.®® In 2011-2012, the Government of Nepal had reportedly allocated
NRs 8.5 million for the provision of legal aid.3*

The DLACSs are not operational in all 75 districts.®* In several districts, the paid staff
lawyer model is used, and in others, the panel system is in place. In Pokhara, for
example, the DLAC staff lawyer was selected by the bar association over 15 years
ago and still retains that position. In Makwanpur, the DLAC switched from the panel
lawyer model to the staff lawyer model only two years ago. Thus, there is variation
on a district-by-district basis. For both paid staff lawyers and panel lawyers, the
remuneration is low.*® In some districts, the DLAC lawyer tends to be located at the
high court, though the majority of their work (up to 95% in some cases) is usually
at the district court level. In Makwanpur district, the DLAC lawyer noted that most

29 Legal Aid Act (1997), Art. 6(1).

30 Legal Aid Act (1997), Art. 7(1).

31 Legal Aid Act (1997), Art. 5, 7.

32 Legal Aid Act (1997), Art. 10.

33 Legal Aid Act (1997), Art. 8.

34 Nepal Bar Association, s#pra note 9, at 7.
351d. at 5.

36 1d.
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cases come to her through referrals from paralegals or CSOs, and very few clients
apply directly, illustrating the prevalent lack of awareness among litigants about free
legal aid services. Clients must be making an income of under NRs. 40,000 per
year in order to access the DLAC, and they must obtain a recommendation letter
from the VDC verifying their income and present this to the DLAC to get free legal
aid. However, there is a new amendment to provide free legal aid to any victims of
domestic violence regardless of income.

The DLAC lawyers either take on solely or a majority of civil cases. Common cases
include divorce, alimony, and partition of property, particularly in cases of domestic
violence or polygamy. In addition, the DLACs at times support victims in filing
FIRs with the police in criminal cases or applying for citizenship and legal identity
documents. The number of cases varies, but from the experience of one DLAC
lawyer, she had a caseload of 60-70 cases per year in court, but provided counseling
and legal advice for a larger number of clients. On average, each DLAC handles
approximately 25 cases per year, meaning 800-1000 people annually are able to
access free legal aid through the DLACs in Nepal.®” Though DLACS vary, it appears
that some do not have to turn away clients and are actually able to meet the full
demand, meaning that not many clients are aware of or able to access their services.

The staff lawyer often has a one-room office, either independent or in some cases,
shared with the Bar Association. In the latter cases, the DLAC attorney have
insufficient privacy to conduct interviews and meetings with clients, many of whom
are victims of trauma and gender-based violence. In some cases, the Bar Association
is supporting the DLAC lawyer by providing him or her with an office space. With
respect to resources, one lawyer in Makwanpur noted that the Ministry of Law has
provided her with furniture and some legal documents when she first began two years
ago, but since then, has not received any updated legal materials with amendments.
Lawyers receive a salary from the Ministry of Law, but often do not receive additional
funding or resources for travel, stationary or other necessary expenses, which limits
their ability to conduct investigations or provide effective legal representation to
clients.

c. Nepal Bar Association

The Nepal Bar Association was established in 1956, and operates through Bar
Units in the Supreme Court, Appellate Courts, and most District Courts.*® There
are currently 84 units across the country.® The Nepal Bar Association plays a role
through membership in the Central and District Legal Aid Committees, and its

37 Id. at 8.
38 Id.at 1.
39 Id. at 5.
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members are eligible to be appointed as panel lawyers who provide free legal aid
pursuant to the Legal Aid Act.

Historically, the Bar Association has acted much like civil society in providing legal
aid to the poor in Nepal, largely utilizing donor funding, given that it does not have
its own secure or sustainable funding source. For fiscal year 2011-2012, the Bar
Association had a budget of NRs. 15 million.® In particular, the Bar Association
has been supported by the Norwegian Bar Association to launch the Access to
Justice project, which operated until at least 2014.4* As part of this project, the Bar
Association has operated 29 women lawyers centers (WLCs) to provide legal aid,
dispute resolution, mobile legal clinics, and legal awareness to indigent people,
particularly women, female prisoners, Dalits and marginalized ethnic groups. The
project has also tried to provide financial help to these groups for expenses such as
court fees and transportation costs, and has trained community paralegals. #? In 2010,
the Access to Justice project’s central office provided legal aid in 36 cases over the
course of the year (12 civil, 17 criminals, and 7 writ petitions). Across the 29 WLCs,
the lawyers provided representation in 28 cases (17 civil and 11 criminal) in the year
2010. %

Some of the Bar Units employ innovative methods of financing. In Pokhara, the
Bar Association has a “Legal Aid Subcommittee” which collects membership dues
and uses this funding to hold legal literacy campaigns. However, private practice
lawyers very infrequently provide pro bono legal services, as this is not yet a common
practice in Nepal. In general, the Bar Association faces the same funding limitations
and challenges as do CSOs, given that the projects can be project-based, short term,
and unsustainable, and are highly dependent on foreign aid to operate.**

Civil Society Organizations

A range of civil society organizations provide free legal aid and community justice
services to clients throughout Nepal. On the criminal defense side, the International
Legal Foundation (ILF) provides free legal aid to indigent criminal defendants, and
has 17 staff lawyers in five offices across Nepal. The organization represents its
clients before judicial and quasi-judicial proceedings. To date, it has represented
over 2,500 clients in Nepal.*® Advocacy Forum seeks to promote the rule of law, and
also provides representation to indigent accused people.

On the civil side, Legal Aid and Consultancy Center (LACC) provides legal aid

40 Id. at 7.

41 Id. at 5.

42 Id. at 6.

43 Id. at 8.

44 DFID, et al, supra note 10, at 47.

45 International Legal Foundation (ILF), “ILF Nepal,” http://theilf.org/out-programs/ilf-nepal/.
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services to women and children, particularly victims of domestic and gender-based
violence. In two districts, they have trained community paralegals to support poor
individuals in accessing legal identity documents. Forum for Protection of People’s
Rights, Nepal (PPR) provides free legal aid to victims, particularly in trafficking and
gender-based violence cases, and also supports mediation efforts. In one district,
Makwanpur, the organization provided support in approximately 17 trafficking
cases and 50 civil cases over the course of three years. The THRD Alliance works
to promote the voice and human rights of people in the Terai, and provides legal aid
for victims of human rights violations (e.g. excessive use of force, illegal detention,
torture).*

Finally, some organizations provide a mix of criminal defense and civil legal aid
services. The Center for Legal Research and Resource Development (CeLLRD)
provides legal support mainly to victims in civil cases, sexual/gender-based violence
cases, and children who are victims of sexual exploitation, but also provides support to
criminal defendants.*” They support victims in drafting FIRs, and provide mediation
supportinarange of cases. Where possible, they support the very poor through funding
for transportation costs, court fees, and other costs incurred in the court process. In
Makwanpur district, they support 12-15 cases per month, or approximately 150 cases
per year. The Centre for Victims of Torture (CVICT) mainly provides legal support
to victims of torture and other serious human rights violations, such as sexual assault
and witchcraft. They also help pay bail fees for defendants who cannot afford it, and
sometimes coordinate to support ILF’s clients who are in need.*

Furthermore, there are a range of mediation services funded by international donors
to enable people to resolve disputes such as those relating to land, property, or family
law. For example, the Asia Foundation supports Community Mediation Centres
(CMCs) in a number of VDCs.*®

In all, legal aid provided by private CSOs is viewed as relatively high quality and
effective. Since CSOs often cover a small, targeted area and have long-standing
experience working with marginalized groups, they are often more sensitive to
the needs of victims of trauma and have the training and experience needed to
address such cases. Furthermore, many CSOs utilize local committees, networks,
women’s groups, human rights defenders, and community paralegals to reach out
to communities at the grassroots level, provide them with advice and information
on their rights, and connect them to legal and other necessary services. Thus, they
often have a wider reach throughout more rural and remote areas, in comparison with

46 THRD Alliance, Programs, http://thrda.org/programs/.

47 CeLRRD, “Ongoing Programs/Projects,” http://celrrd.org/ongoing-programs-projects/.
48 CVICT, “Ongoing Program,” http:/ /www.cvict.org.np/index.php?page=program&id=2.
49 Saferworld, supra note 13, at 7-8.
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government legal aid services. As we will explore further in the following section,
however, many NGOs find their work to be limited due to project-based funding,
which is often time-limited and donor-driven, lacking sustainability.*

Gaps, Challenges and Limitations in Civil Legal Services
a. Insufficient legal aid lawyers to meet needs

Each district of Nepal has one to a maximum of three government-funded positions,
which normally includes one lawyer in the DLAC (providing mostly civil legal
aid); one Baitanik Wakil in the district court; and one in the high court (providing
mostly criminal legal aid). Both Baitanik lawyers focus heavily on criminal cases,
meaning that only the DLAC lawyer — along with CSO lawyers and paralegals,
where available — exist for litigants in civil cases. If each lawyer is able to provide
representation to up to 100 litigants per year, this is still far less than the demand for
civil legal services in a district. The situation is exacerbated in a number of districts,
where there is no DLAC lawyer or the DLAC is not active, leading to a severe dearth
of legal assistance.

Furthermore, the free legal services are largely confined to the court and the district
headquarters. DLAC lawyers do not spend much time, if any, outside the district
headquarters, which means that litigants must generally travel to the city and to their
offices in order to secure their legal representation. This can make access to legal aid
incredibly difficult, if not impossible, for indigent litigants living in rural or remote
communities; even those who may be aware of their right to free legal aid might
find the costs and time of traveling to the district headquarters to access those legal
services prohibitive. Traveling to the district headquarters can require traveling for
hours (or even days), an overnight stay of 2-3 days for each visit, and similar costs in
terms of time and money for witnesses.

Ultimately, one lawyer in a district dedicated to civil legal aid is simply not sufficient
to meet the legal needs of all indigent people in that city, let alone the entire district.
Serious and real barriers are most likely preventing the poorest and most indigent
people in a district from being able to afford the attendant costs necessary to access
the help of a legal aid lawyer. As a result, it is likely that free legal aid is not being
accessed by the intended audience — the most marginalized and indigent individuals.

d. Additional barriers to accessing civil legal aid services

As per the Legal Aid Act, to access free legal aid, a client must first obtain a
recommendation letter from the VDC that certifies that his or her income is under
NRs. 40,000. As a positive reform, the Legal Aid Policy (2020) has removed this

50 DFID, et al, supra note 10, at 47.
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income ceiling as a criterion to accessing legal aid. However, it has added additional
burdens for indigent clients and created further procedural hurdles. The Legal Aid
Policy has categorized the criteria of providing free legal aid service at three levels.
First, clients need to provide a recommendation letter from the concerned local
government authorities or they must provide their identity card required by law.
Secondly, the government can provide free legal aid to certain group of people on
the basis of their application only, i.e. senior citizens, children, domestic violence
affected persons, victims of conflict or victims of caste-based discrimination.
Thirdly, it provisions to provide free legal aid to 14 other groups of people who
represent marginalized populations based on their economic, social and educational
status. To access free legal aid, these 14 groups of people must submit an application
letter detailing their inability or status, the legal aid committee must identify their
status, and then the government can provide legal aid services on the basis of its
identification. These latest criteria might slow down and complicate the process of
accessing legal aid. If the cases of violence and discrimination affected people are
not considered seriously, it might further worsen the burdens to these groups and
create added hurdles limiting their access to justice.

In addition, some DLAC lawyers are based in the High Court, despite the fact that
most of their clients have ongoing cases in the District Court. This creates yet another
barrier to accessing civil legal aid which is easily surmountable by simply locating
his or her office at the District Court level, to ensure that legal aid is easily available
to those who need it the most.

e. Limited scope of free legal aid in civil cases

As noted, the Baitanik Wakil and DLAC for the most part provides counseling and
legal aid that is limited to court. The Legal Aid Act defines legal aid as including
“counseling and other legal services such as correspondence pleadings, preparation
of legal documents and proceedings in the courts or offices on behalf of indigent
person.”@! It also defines courts as “court or offices where the party in litigation
requiring legal aid is in proceedings and the term also includes authority or office
empowered in litigation or other proceeding.”*? This definition does not have enough
specificity and is too vague to be helpful.

The DLAC is not able to resolve cases through mediations or settlement agreements.
However, there are numerous types of disputes —whether in land and property rights,
employment law, consumer rights, or family law — that could be settled more quickly
and efficiently through application of mediation and alternate dispute resolution
methods. Furthermore, legal aid should include advocacy before administrative bodies

51 Legal Aid Act (1997), Art. 2(a).
52 Legal Aid Act (1997), Art. 2(d).
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(such as the VDC or new local units), quasi-judicial bodies, and local institutions
such as the police. It is unclear whether the definition of legal aid includes these
bodies or not. The attorneys should also be able to provide legal aid in cases that do
not reach or go to court.

Finally, this definition does not include other activities that might be crucial
to supporting the demand side and ensuring access to justice — particularly legal
awareness and public education. Legal awareness is crucial in civil legal aid because
people are less likely to be aware of their rights in the first place, and may never seek
legal assistance (in comparison to criminal cases, where an individual is brought
into contact with the criminal justice system and the state is able to assess his or her
need for legal aid). ** Lawyers should also be able to provide free legal awareness to
clients, and public awareness should be part of the definition of civil legal aid.

f. Lack of awareness of law and rights

Building on the previous point, there is inconsistent awareness of legal rights and
the possibility of resolving certain disputes via legal aid. Both DLACs and civil
society legal aid providers seem to focus heavily on family law issues, particularly in
working with survivors of domestic or gender-based violence and on cases involving
polygamy. In these cases, the lawyer will often support victims in filing FIR with
the police. The lawyer will also support the victim in her family law case, frequently
involving issues of partition of property or divorce. In some cases, lawyers reported
supporting clients to access proof of legal identity or citizenship as well. However,
there seems to be a disproportionate focus on a few limited areas of law. Rarely do
cases involving other potentially common daily legal issues such as housing rights
and conditions; land disputes; consumer rights/defective goods; corruption; money,
debt or contract disputes; employment law/discrimination; health care or medical
services; education; corruption; accessing government benefits and entitlements;
torts or personal injury come to the attention of the DLAC lawyers.

This skewing of cases in the direction of family law/domestic and gender-based
violence and to a lesser extent, legal identity, indicates that indigent people in Nepal
are much more likely to be aware of their rights in cases of domestic violence,
gender-based violence, family law, and access to legal identity, but far less aware of
and able to identify a range of other common issues and disputes as “legal” issues for
which they could use the assistance of an attorney. Even though disputes involving
debt or money, for example, might be common, people may not consider visiting an
attorney in order to resolve this dispute because they lack awareness that these are
legal disputes and that they can access legal aid to resolve them.

53 Roger Smith, Legal Aid: Models of Organization, European Forum on Access to Justice Conference (2002), p. 11.
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Furthermore, few individuals apply directly for legal services through the DLAC,
and instead, most cases come from referrals from CSOs or community justice
facilitators/paralegals. This points to low awareness of the fact that free civil legal
services are available for indigent litigants and that there is a right to free legal aid.
Most poor, marginalized clients — particularly women, Dalits, disabled people and
those living far from district headquarters — simply are not aware of free legal aid
and how to access it.>* Increased awareness of rights and the availability of civil legal
services could substantially strengthen the demand side.

g. Lack of resources compromises quality and cost of “free” legal aid

While Baitanik Wakils provide their services for free, some lack even basic resources
— such as stationary, paper, or computers on which to type up court pleadings.
Baitanik Wakils are not provided any funding to cover the cost of expenses such
as making photocopies, printing, communication, or transportation costs that are
necessary in the course of representing clients. As a result, they either have to pay
for these expenses out of pocket or pass them on to their clients. For example, the
district court Baitanik Wakil in Makwanpur district lacked these basic resources, and
noted that he could only provide legal aid to clients who could afford additional costs
to have their legal documents typed up and printed. This meant that the poorest, and
most marginalized, could not access his services.

The DLAC lawyer in Makwanpur noted that there was no specific budget or guidelines
on how much stationary she could use, and that she was told that if she uses “too
much” stationary the amount may be taken out of her salary. Such inconsistencies,
lack of policies, and lack of even the most basic resources disincentivizes attorneys
from doing their job thoroughly or taking on more clients if they will end up
bearing the expenses. Furthermore, it prevents them from doing their job well, as
conducting interviews; finding witnesses; gathering police reports; or seeking out
evidence all require resources. Because of the costs involved, many lawyers do only
a rudimentary investigation, thus compromising the quality of their representation.
In addition, many DLAC and Baitanik Wakil lawyers lack updated legal precedents
and amended laws, once again affecting the quality of their legal representation and
arguments in court.

In addition to typing and communication fees, clients still normally have to pay
court fees to register his or her case, given that there is no exemption for the indigent
and the legal aid lawyers do not cover filing fees themselves. They also have to
pay for transportation, food, and overnight housing costs for themselves and any

54 Tularam Pandey, “Free Legal Aid Service Eludes Poor and Needy,” T Karamanpu Post (Nov. 13, 2014), http://kath-
mandupost.ckantipur.com/printedition/news/2014-11-13/ free-legal-aid-service-eludes-poor-and-needy.html. See also DFID, et al,
supra note 10, at 48.
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witnesses who testify in their case. Most poor individuals simply cannot afford such
additional expenses, even if the actual provision of legal aid is free of cost. Thus,
lack of resources prevents indigent clients from being able to access free legal aid.

h. No standards and guidelines for selection, training, and performance

There are currently no clear standards or guidelines for the selection or recruitment
of DLAC lawyers (or Baitanik Wakils) to provide civil legal services. There are no
guidelines on how many years of experience an advocate hired to work with DLAC
should have in providing civil legal services; training or experience in working with
indigent or marginalized communities, particularly survivors of trauma and violence;
skills in counseling, mediation, negotiation, trial work; or evidence collection;
knowledge of multiple languages; or knowledge of the law. Similarly, there are no
such guidelines for lawyers from the Bar Association who might be retained on a
contract basis to represent clients.

In addition, there are no training or performance standards to guide the training of
DLAC staff or contract lawyers after they are hired or appointed. How much training
should they receive when they join and each year on specific relevant areas of the
law; relevant legal skills; and skills needed to work sensitively with survivors of
trauma? There are no guidelines on such continuing legal education. This could lead
to lawyers with limited experience taking on cases, and thus not providing proper
representation, particularly to vulnerable litigants such as victims of rape, assault
or domestic violence. Many lawyers are not provided with the training needed to
effectively represent such clients without replicating their trauma, and this can
ultimately be detrimental to the well-being of such clients. The lack of training and
opportunities for growth, learning, and advancement also reduce the energy, interest,
and motivation of DLAC lawyers to represent their clients zealously and effectively.

i. Limited monitoring and supervision

DLAC lawyers (both staff and contract) should theoretically be supervised by
the District Legal Aid Committee. However, in many cases, there is very limited
monitoring or supervision of their work in practice. In such cases, the lawyers do
not have anyone to turn to for questions regarding the law or how best to approach
a case or deal with a client; they do not receive any advice or feedback to help them
strengthen their work; nor do they report to anyone that could hold them accountable.
As for the Baitanik Wakil, they are not truly supervised by anyone, but some have
stated that they provide a report to the Nepal Supreme Court on the number of
cases dealt with per month. Outside this limited monitoring, there seems to be no
supervision system in place. Some type of supervision structure is badly needed to
ensure accountability, quality, and incentivize continuous learning and improvement.

National Human Rights Commission, Nepal
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j. Lack of proper MIS, case management, or data collection

In both DLACs and the Baitanik Wakil system, there is a noticeable lack of proper
MIS or case management systems to manage cases and collect data. A number of
offices do not have computers in order to maintain electronic databases, and even
those who do have computers do not have a practice of using the technology to store
data on their cases in any systematic fashion. DLAC and Baitanik Wakil lawyers rely
on the court system to maintain records. At best, they keep on hand case files and
information on the number of cases they have represented on paper in their offices.
A number of lawyers, however, do not even keep proper case files or records of their
cases with them due to lack of resources such as stationery and printing. Such a
lack of MIS or case management systems results in a missed opportunity to capture
useful information about the types of clients and cases these lawyers are providing
services to; ensuring quality control; allowing one to track the most common and
least common cases and outcomes; and allowing for identification of systemic issues
and barriers that clients face. It might also limit the quality of their representation, if
lawyers cannot properly gather and store key evidentiary information.

k. Poor integration and coordination

As we see, Nepal’s legal aid system is composed of a patchwork of different actors,
but lacks proper coordination and integration. Although they often work in the same
court in the same district, the key government legal aid providers — the Baitanik Wakil
and the DLACs — largely operate independently of each other. They are managed by
the Supreme Court and the Central Legal Aid Committee, respectively, two separate
institutions that do not work together. At most, they may refer clients to one another.
However, they do not normally share resources or information, nor do they usually
coordinate the delivery of services together, even when holistic representation might
benefit a client or his/her family. Rarely do these government attorneys coordinate
with the numerous civil society lawyers and paralegals who might also be representing
clients in similar cases. In a number of cases, community paralegals or CSOs do refer
clients to the DLAC or Baitanik Wakil, but this is largely done in an ad hoc manner
with no systematized method or mechanism to coordinate referrals.

Furthermore, donors fund a range of civil society organizations and legal aid provided
by lawyers and paralegals in a piecemeal fashion, often without coordinating with one
another or the government. This leads to overlapping projects that are not sustainable
in the long-run. Rather than working together, sharing resources or information, civil
society groups often compete with one another instead given the limited pool of
funding available.®

55 DFID, et al, supra note 10, at 48.

National Human Rights Commission, Nepal



Sambahak

There is, ultimately, no central coordinating body that manages, supervises, or
monitors the variety of legal aid providers in Nepal, or coordinates referrals among
these different entities. This also means that there is no central body that indigent
people can approach for help to understand their rights or be referred to the right
place. Because of this lack of centralization and the resultant patchwork of service
providers, it also becomes difficult to inform poor and marginalized communities
— with clear and simple instructions — of where to go to access legal services.
Instead, communities have to be aware of the complexities inherent in accessing
several different service providers, and then often must clear different and confusing
administrative hurdles (e.g. getting a recommendation from the VDC) in order to
access one service provider or the other.

I. Lack of sustainability for civil society legal aid providers

Most civil society organizations that provide legal aid are highly dependent on
funding from international donors, many of whom provide support on a project-by-
project basis and in specific regions of the country. Thus, their work in provision of
legal aid often is limited to short-term, donor-driven projects and lacks long-term
sustainability and continuity, which is very important when dealing with ongoing
cases affecting clients’ lives. While they may provide good legal assistance at the
local level, they often cannot be guaranteed to stay on as a provider in the community.®

In addition, due to lack of resources, NGO lawyers and paralegals often tend to
lack sufficient training or supervision in order to ensure that the representation
provided to clients is of the highest quality. Community paralegals, who work with
the community, are often providing services free of charge — which can be a good
thing — but this also makes it difficult to manage, monitor, and supervise their work
or ensure their support to communities meets certain standards.

m. Civil society legal aid providers not fully recognized as a key part of the
system

Despite providing legal aid — and sometimes providing more legal aid when
measuring by number of cases in comparison to the government lawyers — civil
society legal aid providers are not fully recognized as a key part of the legal aid
system. The Legal Aid Act (1997) does recognize the role of CSOs in government’s
legal aid system. The newly introduced Legal Aid Policy does recognize the role of
CSOs but in a limited way, in that their roles are defined as drafting legal documents,
providing legal counselling and legal education. Local government institutions and
bodies, particularly VDCs and police, frequently refer clients to private civil society
organization lawyers or community paralegals for support in resolving disputes and

56 DFID, et al, supra note 10, at 5, 18.
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accessing justice. Despite such frequent referrals, CSOs generally do not receive
government funding nor are they fully recognized by the government as legal aid
service providers. Even in the new Legal Aid Policy, community paralegal and
dispute resolution organizations are not formally recognized.

Lack of Data on Justice Needs of Communities

Due to a lack of information on the most common justice needs of communities, and
how communities currently understand and resolve justice problems, it is difficult
to understand the breadth of needs in Nepal and to quantify the gap in service
delivery. Gathering more data on the justice needs of communities will be vital in
determining how best to create a legal aid system that will respond accordingly and
meet the needs of communities most effectively. Quantifying the need when it comes
to communities’ civil legal services will be key in identifying how many legal aid
lawyers and/or community paralegals will need to be funded in order to properly
meet the needs of indigent and marginalized people in Nepal.

Models for Providing Civil Legal Aid
a. Management of legal aid by a central body or commission

In most cases, governments allocate management of legal aid to a body — such
as a board, or commission — that is “closely linked but formally independent of
government.”” Such a system allows there to be government support, while preserving
independent decision-making on matters linked to the management of legal aid. For
instance, in Ontario, legal aid is managed by Legal Aid Ontario. In the U.S., civil
legal aid is supported by the Legal Services Corporation, and in South Africa, it is by
Legal Aid South Africa (LASA).*® There may also be benefits to engaging the legal
profession itself in management of legal aid, though many jurisdictions have been
moving away from this in recent years.*

n. Staff attorney and private attorney models

Two predominant models for providing civil legal aid exist. One is the staff attorney
model and the second is the private attorney model. With the staff attorney model,
attorneys work full-time to provide civil legal aid to the poor. Within this model,
staff attorneys can be employed by civil society organizations that are supported
with funding from the government, or directly by the government itself. With the
second model, private attorneys agree to take on cases, and are reimbursed by the

government. This is known in some contexts as the “judicare” model.®
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There are certain benefits and challenges with both models. The staff attorney
model is beneficial to “combat social exclusion,” because staff attorney work full
time with poor and marginalized communities and thus have a deep understanding,
knowledge, and the skill set needed to better understand their experiences and
effectively advocate for them. The staff attorney model might also result in higher
quality of representation precisely because these attorneys have more relevant
experience working with the poor, spend time understanding the community and
building relationships with key government actors, and also because they are better
set up as part of an organization to have in place systems of monitoring, supervision,
and evaluation. On the contrary, private attorneys usually work independently and
might not have in place any systems of supervision and monitoring of quality of
representation. Private attorneys have limited training and experience in working
with the poor and victims of severe violence and trauma, which could be problematic.
Staff attorneys, by virtue of working closely with communities full time, can also
better identify needs and strategic cases or interventions that have a broader impact
beyond individuals.®* Furthermore, a staff attorney can function more independently
in a private CSO, while a staff attorney employed directly by the government might
have to face more bureaucracy and have less independence.

On the other hand, the private contracted attorney model might be more efficient and
be able to manage a larger volume of cases, though this is no guarantee. Furthermore,
from a financial standpoint, the private attorney model could be cheaper because of
lower overhead costs. Private attorneys might be willing to take on cases for a lower
fee if they are persuaded to view it as providing a service to society. 2 Geographic
reach could be another benefit of the private attorney model, as it might be easier to
find and contract private attorneys who already live and work in more rural or remote
parts of a country. In some cases, however, civil society organizations might also
have a very broad geographic reach.

In the United States, the first staff attorney model is the primary mechanism for
delivery of civil legal services. Each year, Congress provides a certain budget to the
Legal Services Corporation (LSC), which then provides funding to a range of legal
aid non-profit organizations throughout the country. There are certain restrictions
on the funding, but as long as these are followed, NGOs have considerable freedom
to run their operations.®® Some jurisdictions, however, have a mixed model that
combines elements of both.

61 Daniel S. Manning, “Development of a Civil Legal Aid System: Issues for Consideration,” p. 66—67, 7z Public Interest Law
Institute, Making I.egal Aid a Reality: A Resource Book for Policy Makers and Civil Society (2009).

62 Id.

63 Id. at 68.
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o. Role of community paralegals

In addition to these traditional models, a number of countries have developed models
of “primary” and “secondary” civil legal aid, incorporating community paralegals or
advocates into the system to effectively promote access to justice. In such contexts,
“primary” legal aid includes legal information, awareness, advice, and counseling
(provided by paralegals), while “secondary” legal aid normally refers to legal aid
in court for civil and criminal matters (provided by lawyers). Again, the system can
make use of either staff or contract / private lawyers or paralegals. In many of these
contexts, legal aid might be funded by a combination of government and international
donor financing.

In Moldova, for instance, primary legal services are provided by a network of
community paralegals and CSOs specialized in providing legal assistance, with
secondary / “qualified” legal aid provided by public defenders or private contracted
lawyers in civil and criminal cases. Community paralegals in Moldova receive
specialized training, and the network is supported by the Government. Ukraine’s
legal system includes provision of primary legal aid through Community Law Centers
(CLCs) and secondary legal aid through model public defender programs. Secondary
legal aid, institutionalized in the government, includes free legal aid in criminal,
civil and administrative cases for certain populations (e.g. low-income), through 125
regional centers across Ukraine. Primary legal aid is provided by NGOs, mainly
including legal information and counseling, through more than 30 CLCs across
the country. The CLCs are staffed by community organizers, including community
paralegals, and are part of a national network. In Ukraine, the government funds
secondary legal aid, while primary legal aid is supported through a combination of
donors and governments, including local municipalities.

South Africa also heavily involves paralegals in their model, but does not use the
primary/secondary structure. Legal Aid South Africa (LASA) is the independent,
state-funded institution responsible for managing the provision of legal aid. The
organization has 64 justice centers, and has over 2,000 staff including lawyers and
paralegals, who staff every office. In addition to this, Community Advice Offices
(CAOs) provide legal awareness, advice and assistance and are mainly staffed by
community paralegals. There are approximately 350 CAOs in the country, and they
are led by NADCADO, an alliance organization and funded largely by donors. LASA
focuses on criminal legal aid, while CAOs focus on civil matters and refer criminal
matters to LASA.

There is no one-size-fits all model for provision of civil legal aid, and a variety
of structures can work well, so long as it takes into account culture and national
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and local context of a country. A legal aid system has to be tailored to the context
and to most effectively reach poor people where they are. Ultimately, however,
an effective legal aid model is also highly dependent on having sufficient levels of
public funding. 8 The reality is that the more funding available, whether through
government, donors, or innovative financial models, the more people will be able to
access legal aid.

Recommendations: The Way Forward for Civil Legal Aid in Nepal

a.

An integrated institution overseeing both civil and criminal legal aid

Asingle institution —a commission or board — should be dedicated to overseeing
a holistic, coordinated and integrated legal aid system, covering both civil
and criminal legal aid. Such an institution should ideally be closely linked
to but independent from the government, and would have a central oversight
committee and secretariat to oversee the legal aid system. This institution would
have several responsibilities:

A central oversight committee to develop, maintain and monitor standards,
trainings, and guidelines for legal aid. This committee should develop the
following: requirements and standard qualifications for recruitment/hiring
of civil and criminal legal aid lawyers; training standards and guidelines for
new and continuing government legal aid lawyers; performance standards for
government legal aid lawyers; and a central MIS system and training for all
government and affiliated civil society groups.

The central oversight committee should also propose, receive, maintain and
allocate the budget appropriately between government hired lawyers and
private/contract civil society legal aid providers.

Funding would ideally come from a mix of government and international
donors, with donors being encouraged to pool their money and support this body.
The government should encourage donors to pool their funds and support this
central mechanism, knowing that their funds will be going to set up the system
and procedures, as well as to fund direct legal aid in communities through CSO
partnerships. Funds could also come from a mix of taxes, paid court fees, bail
fees, and lawyers’ licensing fees.

A secretariat with administrative staff to serve a central “intake” function. The
secretariat should have a dedicated intake number / hotline that is open 24 hours
aday and that poor/indigent people can call to be referred to the appropriate legal
aid lawyer / organization closest to them. There should be a similar secretariat

64 Smith, supra note 52, at 3.
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in each district to conduct intake and referrals, and serve as a resource for people
seeking help.

o0 This body should also help implement the eligibility screening of clients. It could
also be responsible for making assessments on eligibility for free legal aid based
on means (income, or marginalization) and merit (type of case). Procedurally,
the process should be made as simple as possible with some central body or
commission responsibility for eligibility determinations.

p. Ensure that a team of dedicated civil legal aid lawyers is funded in each of
the 75 districts of all 7 provinces.

Currently, there is only one government lawyer (at most) dedicated solely to
civil legal aid in each district. This needs to be increased to a team of at least
three — five lawyers supervised by a District Supervising Attorney, and the team
should be active in each of the 75 districts. The supervising attorney must be
well trained and have experience in supervision. He or she must provide advice,
feedback, and monitor and supervise the work of the attorneys in his or her
district.

g. Primary and secondary legal aid, through partnerships with and funding
for civil society organizations, accredited as civil legal aid providers

Ultimately, more lawyers are needed to provide free legal aid. Many of the most
effective legal aid providers are civil society groups who have the expertise
and understanding of issues faced by marginalized communities. The central
committee / body coordinating legal aid should develop a set of guidelines by
which to select a diverse set of CSOs in each district with whom to develop
partnerships. CSOs should be selected for their subject matter expertise (e.g.
women’s rights, Dalits rights, land rights, migrants’ rights) and their geographic
reach / spread. Furthermore, two types of CSOs should be selected: CSOs who
have legal aid lawyers who can be contracted to take cases and CSOs that have
community paralegals who can work at the community level in rural areas
and who can serve as the entry point to the legal aid system. After curating a
list of eligible organizations and forming these partnerships or accrediting the
organizations in some form, the central committee should develop contracts to
fund CSOs on an ongoing basis and on a contract basis. In doing so, the committee
should ensure distribution of legal services across the country to reach poor and
especially vulnerable communities in rural and remote areas of Nepal.

The government should develop a system of primary legal aid, funding a
selected range of organizations to provide legal awareness, advice, referrals
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and minor dispute resolution/mediation through community paralegals. Then, it
should develop a system of secondary legal aid, which can be composed of civil
society legal aid lawyers and government funded lawyers to provide legal aid
in more serious matters that cannot be resolved outside of court. Primary legal
aid providers should be able to connect clients who need further assistance to
secondary legal aid providers within their district. Funding must be provided to
CSO partner organizations providing both primary and secondary legal aid.

r. Increased resources for expenses

In addition to salaries for government and accredited CSO legal aid providers,
a fund needs to be set aside to reimburse reasonable expenses incurred in the
representation of clients, such as printing; photocopying; stationary; basic
technology (a computer and phone) for the office; updated legal materials;
transportation and communication expenses. Such funding is vital to ensure that
attorneys are able to provide high quality legal representation to clients.

s. Incentives for legal aid lawyers to resolve more cases

Incentives should be provided for legal aid lawyers to resolve more cases, such
as the opportunity for promotion to supervisor or a bonus for the top few lawyers
who did exceptional work over the course of a year, taking into account both
quantity and quality (outcomes) of cases.

t. Awareness campaigns on how to access legal aid

After the new structure for legal aid is put in place, public awareness campaigns
must be launched throughout the country informing people of their right to
legal aid; for which matters people can access free legal aid; who is eligible
to access free legal aid; and how they can apply for and access free legal aid.
The campaigns should be launched through a mix of television and radio public
ads, news stories, and informational sheets / posters in the local village unit
headquarters, district courts, high courts, bar associations, and prisons/jails. In
addition, informational sheets / posters should include the phone number of
a hotline that clients can call to find out where and how they can apply for
legal assistance. This should enable individuals to become more aware of the
availability of legal aid.

u. Case management system

As noted above, the central committee / institution should develop guidelines for
a case management / MIS system to be used by all government legal aid lawyers
as well as by pro bono and CSO lawyers to the extent possible. Government
legal aid lawyers and partner CSOs should receive training on how to document
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cases accurately and how to utilize the case management system, as well as the
value and importance of data.

v. Incentives for pro bono work by private lawyers and law students

The government should consider requiring individuals who seek to be licensed
as advocates after law school to certify that they have completed a certain
number of pro bono hours (for example, a reasonable number such as 50
hours) providing legal representation to indigent or vulnerable clients. In some
contexts, pro bono work is required; in South Africa, Cape Law Society requires
its members to contribute a certain number of pro bono hours each year.®> Other
incentives could include annual awards or other forms of recognition (e.g.
publishing a profile in a newspaper or magazine) given to private lawyers who
perform the most pro bono hours in a year’s time.

Clinical programs in law schools should be supported and encouraged to train
young attorneys in effective legal representation while also expanding access
to justice to the poor. If legal rules allow students to practice in court under
the proper supervision of a licensed lawyer, students can also be encouraged
(or required as a condition to graduate) to complete an internship with a legal
services organization, either public or private. The legal aid institution could
employ law students as interns throughout the year and throughout the country.

w. Alternative legal mechanisms to increase access to justice

In some jurisdictions, contingency fees are allowed. These arrangements allow
a lawyer to take a fee from a client only if she/he wins the case. If the client
wins, the lawyer will get a percentage fee from the settlement or compensation
awarded to the client. If the client loses, he or she will owe no fee to the lawyer.%

Some jurisdictions also have “fee shifting” statutes or arrangements for certain
types of cases in which the loser has to pay the winner’s legal fees and cost of
litigation. This has been used, for example, in the United States to encourage
litigation in civil rights cases, and in England as well.

Finally, another innovation has been the use of ‘prepaid’ legal service insurance
schemes, which provide legal coverage for low and middle income families in
South Africa. After paying a monthly premium, families can be covered in cases
of legal expenses, subject to certain limitations.®’

Such legal and social innovations in civil procedure could open the door to better

access to civil legal aid for poor litigants in Nepal and provide alternatives to
65 McQuoid-Mason, su#pra note 59, at 20.

66 Id. at 16.

67 Id. at 17.
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government funded legal aid alone. In a country like Nepal, where civil legal aid
might always be a lower priority compared to pressing issues such as health care
and education, and where the government is also highly reliant on foreign aid, such
innovations could prove hugely fruitful and make a real impact.

Conclusion

The Nepalese government has an obligation to implement its Constitutional
obligation to provide legal aid as a fundamental right to its citizens, including in
civil cases. However, the current model of legal aid service delivery depends too
heavily on an institution — the District Legal Aid Committees — that are not fully
functional nor effective throughout the country. These committees currently provide
very limited legal aid, insufficient to meet the needs of most of the populace who
face geographic, linguistic and cultural barriers in accessing civil legal aid, and who
lack legal awareness of their rights.

To strengthen its civil legal aid system, Nepal must develop an integrated and holistic
independent institution to manage legal services delivery. It needs to develop and
implement consistent means and merits test; manage intake centrally; provide legal
aid hotlines for easy access; institute standards to govern the selection, training and
professional conduct of lawyers and paralegals; and institute a systematized case
management / MIS system and train lawyers and paralegals to use it effectively. This
legal aid institution should work closely with a range of civil society organizations
to contract with them, both with lawyers and paralegals, in a systematic manner
ensuring broad geographic reach and subject matter expertise. Furthermore, expenses
incurred by lawyers in provision of legal aid should be covered. The government
should work closely with donors to pool their funds and direct them towards this
legal aid institution. Incentives for lawyers to work pro bono and alternate legal
mechanisms (e.g. insurance schemes and contingency fees) will go a long way to
expanding access to justice in civil legal aid. Finally, the government should increase
its financing for legal aid and work for the sustainability of legal aid services,
including quick, fair, and quality legal services for marginalized people who need
free legal aid. This would help to substantially reform the legal aid system in Nepal®.

68 We would like to thank to our colleague Som Niroula for assisting us on this research.
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The Sexual Orientation and Gender Identity:
Rights protected by the laws and role of
Judiciary in Nepal

Prem Bahadur Thapa

Abstract

All human beings are born free and equal in dignity and rights. Lesbian, Gay,
Bisexual, Transgender and Intersex (LGBTI) people constitute a vulnerable
group and continue to be victims of human rights violations including deprivation
of right to identity and dignity. Sexual and gender minorities’ rights are part of
human rights and gender justice is integral to social justice. LGBTI people have
the same human rights as all individuals, including the right to non-discrimination
in the enjoyment of these rights. Sexual and Gender Minorities’ Community
is one of the minority communities of Nepal. Most of the sexual and gender
minorities suffer in their own families, society and workplaces. Rights of Sexual
and gender minorities are protected by the Constitution, laws and in the Human
rights Instruments. Judiciary also played important role to protect their rights.
Despite of protection by the Constitution, precedent set by Supreme Court and
International Human rights instruments people from the LGBTI community are
still matter of discrimination within house, family, society and state at large due
to their different sexual orientation and gender identity. The Supreme Court
of Nepal seems to be very proactive in the issues regarding sexual and gender
minorities.

1. Background

Sex is biological difference between male and female which is fixed and
unchangeable whereas gender is socially created roles that corresponding sex is
assigned to perform. This means the male with genitalia male are considers men and
female genital a women. This notion that on the basis of sex only two genders exist
Is part of social thinking which is not correct because this notion of gender excludes
third possibility of gender i.e. third gender. Thus this binary concept of gender is
exclusionist.

1 SHAUN KIRVEN ET.AL., PROTECTION MENUAL FOR LGBTI DEFENDERS 7 (Protection International, 1st ed., 2009).
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Human beings who do not fit in this binary definition of gender are discriminated
against because of moral, cultural and religious beliefs and practices. Transgender
(TG) does not recognize the existence of two natural sexes between which transition
is made nor is there an obligatory necessary relationship between anatomy, gender
identity, gender expression and sexuality. Thus there is growing acceptance of Tran’s
genders as third possibility or third gender?.

It expects men and women to only be sexually attracted to the opposite sex. However
history from societies around the world shows that many people are not man and
women and many man and women are non-heterosexual; being third genders and
being also either bisexual or homosexual. There are probably hundreds of thousands
of sexual and gender minority people in Nepal across every social class, caste,
religion, background and profession.?

All human beings are born free and equal in dignity and rights. All human rights
are universal, Interdependent, indivisible and interrelated. Sexual orientation and
gender identity are integral to every person’s dignity and humanity and must not
be the basis for discrimination or abuse.* Sexual and gender minorities people are
subject to persistent human rights violations because of their actual or perceived
sexual orientation and gender identity. Nevertheless, human rights violations targeted
toward persons because of their actual or perceived sexual orientation or gender
identity constitute a global and entrenched pattern of serious concern. They include
extra-judicial killings, torture and ill-treatment, sexual assault and rape, invasions
of privacy, arbitrary detention, denial of employment and education opportunities,
and serious discrimination in relation to the enjoyment of other human rights. These
violations are often compounded by experiences of other forms of violence, hatred,
discrimination and exclusion, such as those based on race, age, religion, disability, or
economic, social or other status.’

Rights of Sexual and gender minorities are protected in Human rights Instrument
and even countries has recognized their rights in Constitution and decisions of courts
protecting their right on non-discrimination and equality ground yet these people
are struggling for tolerance, recognition and rights because their very existence is
still rejected or denied and they suffer from social exclusion because of the state and
society’s prejudiced attitude towards them.

Most sexual and gender minorities suffer in their families, society and workplaces.
Family members do not accept their physical, sexual and other identities and see
2 Ibid. 7
3 Sujan Panta, (Advocate), LGBTI Rights in Nepal, Thesis of LLM Submitted to Tribhuvan University (Unpublished)

4 SONIA ONUFER CORREA VITIT MUNTARBHORN, INTRODUCTION TO THE YOGYAKARTA PRINCIPLES 6 available at

http://www.yogyakartaprinciples.org/principles_en.pdf
5 lbid.
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them as undermining their family’s reputation. As a result they are economically
discriminated against by parents by not giving any share of ancestor property they are
entitled and pushing them to leave home. Their different behavior and their identities
mean they are often not accepted in education institutions and for employment. They
are excluded from cultural and religious practices. In fact many sexual and gender
minorities have to hide their true identities and many end up marrying conventionally
when they may have no sexual attraction towards their marriage partners. As a result
they face great psychological stresses and many difficulties in their day-to-day lives®.
As one of the Nepal’s most marginalized communities, Lesbian, Gay, Bisexual, and
Transgender, Intersex (LGBTI) individuals face a multitude of discriminations that
seriously undermine their quality of life and compromise their ability to pursue
opportunities for empowerment. Family exclusion, education and employment
discrimination, increased risk of HIV/Aids infection, and inadequate legal protection
isolate the SGM community from mainstream Nepalese society, and expose these
individuals to severe human rights violations.

2. Meaning and Definition of LGBTI

Homosexuality is something a person is born with and does not involve issues of
choice. Some people, by virtue of their nature, are attracted to the same sex, whilst
others are attracted towards both sexes. Similarly some people feel, identify and
express other than men and women. Such people often have non-conventional
behaviors, style, movements, and sexual desires. Sexual and gender minority people
do not fit into the standard categories and often act outside the social norms. This
complex biological and psychological phenomenon is quite complex and difficult
to understand by outsiders. Whatever, these behaviors’ and preferences poses no
threat to others and society should accept people’s sexual preference as a matter of
individual choice and their rights should be respected.

The female homosexuals (lesbians), male homosexuals (gays), bisexuals, intra sexual
as well as the people of the third gender are considered as minority people on the
basis of sexual orientation and gender identity. Such people introduce themselves or
also known as homosexuals and third gender or trans gender people. Those people
as third gender and homosexuals internationally in general parlance. They have been
categorized under the five different groups. Those are known as lesbian, gay, bi-
sexual, trans-gender and inter sexual (LGBT]I). Such identities of human beings are
not hypothetical but a scientifically proved fact.

In short LGBTI means’

6 Supra Note 3
7 Ibid.
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Lesbian - a woman who is attracted to women emotionally/ sexually/romantically.

Gay - a man who is attracted to another men emotionally/ sexually/physically. It is
also used often to describe homosexual female too.

Bisexual - a person who is attracted romantically/ emotionally/ sexually to both men
and women

Transgender- - someone who is anatomically born in a certain sex, but is more
comfortable with the gender/sexual identity of a different gender, and chooses to go in
for a sex reassignment surgery or hormonal treatment./Collective term that describes
individuals whose sexual identity and/or sexual expression partly or always differs
from the norm of the sex that they have been assigned at birth. This term includes
transsexual, transvestites and inter-gender people. (Hijra, Kinnar, Meti in Nepal)

Intersexual- Those who cannot be categorizes in traditional notion of male & female
(Sexual organ not clear or having both sex organs).

The World Health Organization (WHO) has acknowledged the fact of the existence
and birth of such types of people®. By confirming the existence of such types of
people, the report has also emphasized that it is a natural phenomenon instead of
mental disorder. Despite the facts that the aforesaid persons are born naturally, the
existing society mistrusts their existence in the name of unnatural phenomenon.

Sexual orientation is understood to refer to each person’s capacity for profound
emotional, affection and sexual attraction to, and intimate and sexual relations with,
individuals of a different gender or the same gender or more than one gender®.Gender
identity is understood to refer to each person’s deeply felt internal and individual
experience of gender, which may or may not correspond with the sex assigned at
birth, including the personal sense of the body (which may involve, if freely chosen,
modification of bodily appearance or function by medical, surgical or other means)
and other expressions of gender, including dress, speech and mannerisms.*

The third gender may represent the state of being neither, have the ability to cross
or swap genders or another category all in all independent of male and female.
However, the concept of the third gender is perceived in many ways. The third gender
in contemporary societies is viewed from different angle.™* There is significant lack

8 On 17 May 1990, the General Assembly of the World Health Organization (WHO) removed homosexuality from their list of
mental disorders. This action served to end more than a century of medical homophobia (available at http://ilga.org/ilga/en/ar-
ticle/546 So 17 may has been celebrating as an International Day Against Homophobia.

9 MICHAEL BOCHENEK & KYLA KNIGHT, E stablishing a Third Category in Nepal: Process and Prognosis available at
http://www.law.emory.edu/fileadmin/journals/eilr/26/26.1/Bochenek_Knight.pdf

10 Ibid

11 HUMAN RIGHTS VIOLATIONS AGAINST TRANSGENDER COMMUNITY, A STUDY OF KOTHI & HIJRA SEX WORKERS IN INDIA
15 (People’s Union of Civil Liberties, Karnataka, 2nd ed., 2005).
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of understanding of Trans Gender people as human being whose lives encompass a
complexity which goes beyond the normative correlation between biological sex on
one hand and gender identity and sexual orientation on other hand. A person who is
biologically male is expected to be mescaline and be attracted to women. However a
transgender or third gender person also called as Metis in Nepal could be biologically
male and possesses the gender identity as women.?

Transgender and homosexual communities have been existed in almost all parts
of the world, with their own local identities, custom and rituals. They have been
variously known as Baklas in Philippines, Berdaches among American Indian Tribes,
and Xaniths in Oman, Serrers in Africa and Hijras, Jogappas, Jogtas, Shiva Shakti
in south Asia, Even Kothisand Hijras are used to identify third gender in India, In
Nepal word Metis is used to denote Transgender from male to female.™

The transgender expression of gender identity are often hidden or stigmatized by the
wider society. Resisting this stigma has been part of the long struggle for survival of the
third gender community to live alongside the society at large. Historically transgender
community in the most cultures of the world have attempted to appropriate(with
varying degrees of success) rituals folklore and legends in order to obtain a sense of
self validation and carve out a niche for themselves in the traditional social structure.
It is for this reason that their destinies have been inextricably interwoven with the
social arrangements and power structures of traditional society. Of course, it remain
open question as to what extent do they appropriate existing rituals and to what extent
are they unable to escape from the circumscribe roles assigned to them.** In various
cultures, Transgender were seen as having the special power due to their assumed
third sex dimension and were allowed to take part in semi-religious ceremony.
Often they were tolerated and allowed to live in the role of the other sex to pursue
their occupations (including that of sex work), Live in Hamams (bath house run by
Hijras), cross dress and display other forms of transgender behavior. Nevertheless,
they were segregated and excluded from many occupations and community practices
and even trade as slaves®.

3. LGBTI in International Human Right law

United Nation Charter 1945 provisioned reaffirming human dignity & human
importance as the first international legal instrument reaffirming faith in the dignity
and worth of the human person in its preamble Article 1 (3) states that the promotion
and encouragement of respect for human rights and for fundamental freedoms for all

12 Ibid p.23
13 Ibid.
14 Ibid.
15 Ibid
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without distinction as to sex. The purpose of UN Article 1 (3) to achieve international
co-operation in solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect for human rights
and for fundamental freedoms for all without distinction as to race, sex, language,
or religion.*®

NoUN Conventionexplicitlymentionssexual orientationasgroundsfordiscrimination,
or identifies LGBTI individuals as a particular social group with rights. Only by
appealing to the UN_conventions more broadly have sexual and gender minorities
been able to use international conventions as protection for individual rights’. The
case for extending the same rights to lesbian, gay, bisexual and transgender (LGBTI)
persons as those enjoyed by everyone else is neither radical nor complicated. It
rests on two fundamental principles that underpin international human rights law:
equality and non-discrimination. The opening words of the Universal Declaration
of Human Rights are unequivocal: All human beings are born free and equal in
dignity and rights.'® Concerns about these and related violations have been expressed
repeatedly by United Nations human rights mechanisms since the early 1990s. These
mechanisms include the treaty bodies established to monitor States” compliance with
international human rights treaties, and the special reporters and other Independent
experts appointed by the former Commission on Human Rights and its successor the
Human Rights Council to investigate and report on pressing human rights challenges.
In 2011, the Human Rights Council adopted a resolution expressing “grave concern”
at violence and discrimination against individuals based on their sexual orientation
and gender identity. The need for action to end these violations is increasingly widely
recognized, if not universally accepted.*

After decades during which the words “sexual orientation” and “gender identity”
were rarely uttered in formal, intergovernmental meetings at the United Nations, a
debate is unfolding at the Human Rights Council in Geneva on the rights of lesbian,
gay, bisexual and transgender people. The discussions at the Council have focused
political attention on discriminatory laws and practices at the national level and
on the obligations of States under international human rights law to address these
through legislative and other measures.?

In June 2011, the Council adopted resolution 17/19 the first United Nations resolution
on human rights, sexual orientation and gender identity. The resolution was approved

16 THE CHARTER OF UNITED NATIONS available at http://www.un.org/en/documents/charter/chapter1.shtml

17 Supra Note 3

18 BORN FREE AND EQUAL, UNITED NATIONS HUMAN RIGHTS OFFICE OF HIGH COMMISSIONER NY &
GANEVA 5 (UN Publications, 2005).

19 Ibid

20 Ibid.
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by a narrow margin but, significantly, received support from Council members from
all regions. Its adoption paved the way for the first official United Nations report
on the same subject, prepared by the Office of the High Commissioner for Human
Rights.%

The legal obligations of States to safeguard the human rights of LGBTI and intersex
people are well established in international human rights law on the basis of the
Universal Declaration of Human Rights and subsequently agreed international
human rights treaties.

Universal Declaration of Human Rights Article 2 reads everyone is entitled to all
the rights and freedoms set forth in this Declaration, without distinction of any kind,
such as race, color, sex, language, religion, political or other opinion, national or
social origin, property, birth, or other status®?. The following Articles of the UDHR
are directly and indirectly related to the protection of LGBTI individuals.

Article 3 everyone has the right to life, liberty and the security of person.?

Article 5 no one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.?

Article 7 all are equal before the law and are entitled without any discrimination
to equal protection of the law. All are entitled to equal protection against any
discrimination in violation of this Declaration and against any incitement to such
discrimination. Article 12 states that no one shall be subjected to arbitrary interference
with his privacy, family, home or correspondence, or to attacks upon his honor and
reputation. Everyone has the right to the protection of the law against such interference
or attacks. Furthermore, Article 19 everyone has the right to freedom of thought and
expression; this right includes freedom to hold opinions without interference and to
seek, receive and impart information and ideas. ®

Article 2 of International Covenant on Civil and Political Rights (ICCPR) prohibits
discrimination or unequal treatment on the ground of such as race, color, sex, language,
religion, political or other opinion, national or social origin, property, birth or other
status. Article 2 (1) Each State Party to the present Covenant undertakes to respect
and to ensure to all individuals within its territory and subject to its jurisdiction
the rights recognized in the present Covenant, without distinction of any kind, such
as race, color, sex, language, religion, political or other opinion, national or social

21 Ibid

22 Article 2 Universal Declaration of Human Rights, 1948
23 Ibid Article 3

24 Ibid Article 5

25 Ibid Article 7
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origin, property, birth or other status.? The provision of Article 26 of the ICCPR does
not allow for the discrimination on the ground of sexual orientation. Article 26 reads
as all persons are equal before the law and are entitled without any discrimination to
the equal protection of law. In this respect, the law shall prohibit any discrimination
and guarantee to all person’s equal and effective protection against discrimination
on any ground such as race, color, sex, language, religion, political or other opinion,
national or social origin, property, birth, or other status.”?’

Similarly, International Covenant on Economic, Social and Cultural Rights Article
2(2) reads as the States Parties to the present Covenant undertake to guarantee that the
rights enunciated in the present Covenant will be exercised without discrimination of
any kind as to race, color, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.?®

Similarly, International Covenant on the Elimination of All Forms of Racial
DiscriminationArticle 1(1) readsasinthis Convention, the term “racial discrimination”
shall mean any distinction, exclusion, restriction or preference based on race, color,
descent, or national or ethnic origin which has the purpose or effect of nullifying
or impairing the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social, cultural or any
other field of public life.”?

ILO Convention 1958, the treaty of the International Labor Organization does not
itself prohibit discrimination on the basis of sexual orientation, but permits state
parties to add additional grounds. Article 1 (1) For the purpose of this Convention
the term discrimination includes (a) any distinction, exclusion or preference made
on the basis of race, colour, sex, religion, political opinion, national extraction or
social origin, which has the effect of nullifying or impairing equality of opportunity
or treatment in employment or occupation.*®

Article 5 of the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), 1979 discards the idea of superiority and inferiority on
the basis of sex. This treaty can be relevant in cases of discrimination against leshian,
bisexual or transgender women. Recently CEDAW committee has started including
LBT woman in its reporter and committee.

26 NTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS available at http://www2.ohchr.org/english/law/ccpr.htm
27 Article 26 of ICCPR

28 OINTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS available at
http://www2.ohchr.org/english/law/cescr.htm

29 INTERNATIONAL COVENANT ON THE ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION available at
http://www.ohchr.org/english/law/cerd.htm.

30 DISCRIMINATION (EMPLOYMENT AND OCCUPATION) CONVENTION 1958, available at http://www.ilo.org/dyn/normlex/en/
f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C111.
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Avrticle 5 States Parties shall take all appropriate measures:

(a) To modify the social and cultural patterns of conduct of men and women, with
a view to achieving the elimination of prejudices and customary and all other
practices which are based on the idea of the inferiority or the superiority of
either of the sexes or on stereotyped roles for men and women;!

Article 2 of Convention on the Rights of the Child (CRC), 1989 prohibits
discrimination and requires governments to ensure protection against discrimination.
This treaty can be relevant in addressing sexual orientation discrimination of lesbian,
gay or bisexual children and/or parents.®

Since April 1993 the United Nations High Commissioner for Refugees (UNHCR)
has recognized in several advisory opinions that gays and lesbians qualify as
members of a “particular social group” for the purposes of the 1951 Convention and
the 1967 Protocol Relating to the Status of Refugees. In its publication “Protecting
Refugees,” the UNHCR states: “Homosexuals may be eligible for refugee status on
the basis of persecution because of their membership of a particular social group. It
is the policy of the UNHCR that persons facing attack, inhuman treatment, or serious
discrimination because of their homosexuality, and whose governments are unable
or unwilling to protect them, should be recognized as refugees.”

All people, irrespective of sex, sexual orientation or gender identity, are entitled
to enjoy the protections provided for by international human rights law, including
in respect of rights to life, security of person and privacy, the right to be free from
torture, arbitrary arrest and detention, the right to be free from discrimination and the
right to freedom of expression, association and peaceful assembly.**

The protection of people on the basis of sexual orientation and gender identity does
not require the creation of new rights or special rights for LGBT people. Rather, it
requires enforcement of the universally applicable guarantee of nondiscrimination in
the enjoyment of all rights.*®

4. Yogyakarta Principles of 2006 and Rights of SOGI People ¢

The Yogyakarta Principles of 2006 are human rights standards related to the
expression of sexual orientation and gender identity. Most particular to the Sexual
and Gender Minority (SGM) community, the Yogyakarta Principles are human rights

31 CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN available ath-
ttp://www.ohchr.org/english/law/cedaw.htm

32 CONVENTION ON THE RIGHTS OF THE CHILD available at http://www.ohchr.org/english/law/crc.htm

33 PROTECTING REFUGEES AND THE ROLE OF UNHCR available at http://www.unhcr.org/509a836e9.html.

34 Supra Note 17,p 8

35 Ibid

36 Supra Note 3, p 29
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standards related to the expression of sexual orientation and gender identity. Adopted
on November 2006 in Yogyakarta, Indonesia by a conference of human rights
authority’s, these principals cover a range of human rights standards including the
right to due process and access to justice, rights to privacy and non-discrimination,
freedom of expression and assembly, rights to employment, health, education,
immigration, and refugee status, freedom of public participation, and the right to
cultural participation.

On 26 March 2007, a group of human rights experts launched the Yogyakarta
Principles on the Application of Human Rights Law in Relation to Sexual Orientation
and Gender Identity (the Yogyakarta Principles). The Principles are intended as a
coherent and comprehensive identification of the obligation of States to respect,
protect and fulfill the human rights of all persons regardless of their sexual orientation
or gender identity. Since their launch the Principles have attracted considerable
attention on the part of States, United Nations actors and civil society.*’

The significance of this principal can be seen in its preamble. The preamble of
Yogyakarta Principles reads as recalling that all human beings are born free and equal
in dignity and rights, and that everyone is entitled to the enjoyment of human rights
without distinction of any kind, such as race, color, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status. Disturbed
that violence, harassment, discrimination, exclusion, stigmatization and prejudice are
directed against persons in all regions of the world because of their sexual orientation
or gender identity, that these experiences are compounded by discrimination on
grounds including gender, race, age, religion, disability, health and economic status,
and that such violence, harassment, discrimination, exclusion, stigmatization and
prejudice undermine the integrity and dignity of those subjected to these abuses, may
weaken their sense of self-worth® and belonging to their community, and lead many
to conceal or suppress their identity and to live lives of fear and invisibility; Aware
that historically people have experienced these human rights violations because they
are or are perceived to be lesbian, gay or bisexual, because of their consensual sexual
conduct with persons of the same gender or because they are or are perceived to be
transsexual, transgender or intersex or belong to social groups identified in particular
societies by sexual orientation or gender identity.

5. Constitutional, Legal Provisions and Policies
a) The Constitution of Nepal, 2015

In recent times recognizing LGBTI people’s right Constitutionally is speeding up.

37 MICHAEL O’ FLAHERTY AND JOHN FISHER, SEXUAL ORIENTATION, GENDER IDENTITY AND INTERNATIONAL HUMAN RIGHTS
LAW: CONTEXUALISING THE YOGYAKARTA PRINCIPLES (Human Rights Law Review, Oxford University Press 2008).
38 THE YOGYAKARTA PRINCIPLES available at http://www.yogyakartaprinciples.org/principles
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In the subject wise concept note and preliminary draft of the Fundamental Rights
and Directive Principles committee of the then constituent assembly | of Nepal had
recommended writing sexual orientation and gender identity as basis of equality in
some provisions of the Constitution®®. Most of the development of Constitutional
assembly | were adopted and took ownership as well by the Constitutional assembly I1.

From the View point of human rights and Constitutional rights, there are several
rights to exercise in the Constitution of Nepal, 2015 Nepal in article 16 to 48 under
the fundament rights and duties® such as right to equality, right to life, right to
freedom, and so on.

Article 12 of the Constitution guarantees citizenship on the basis of gender identity.
It reads “the person who is entitled to the citizenship of Nepal by descent may obtain
the citizenship certificate of Nepal from name of his/her mother or father along
with gender identity*”. In the subject wise concept note and preliminary draft of
the Fundamental Rights and Directive Principles committee of the then constituent
assembly I, in the reasons of proposed provision or interpretative comments on
proposed provision regarding “Citizenship based on Descent and with Gender
Identity, it was explicitly mentioned that such provisions is provisions to provide
citizenship to female, male or third gender®?. This was adopted and incorporated
in the Constitution. Based on this provision and the reason behind it is to provide
citizenship to the third gender i.e. individuals from sexual and gender minority based
on their own identity.

Despite of the fact that Ministry of Home Affairs has issued circular and amended
Citizenship regulation to provide citizenships as others in Gender column LGBTI
communities are getting difficulties getting citizenship as others in gender column.
Despite Supreme Court mandamus order to issue citizenship as others newly
introduced bill made it mandatory to change sex to obtain citizenship has been
worrying for LGBTI community. This has been one of the major setbacks in the
golden LGBTI movement here in Nepal. And the new citizenship amendment
bill that is under consideration of lower house has added necessary investigation
and medical proof of gender identity to obtain citizenship has made it terrible for
LGBTI community to receive citizenship as others. And in recent times there has
been rare case of issuance of citizenship mentioned in other gender columns. This
recommendation is partially implemented.*

39 Constitutional Assembly, Fundamental Rights and Directive Principles Committee, Subject wise Concept Note and Prelimi-
nary draftatp 7,20

40 See the Fundamental Rights and Duties of the Constitution of Nepal,2015

41 See Article 12 of The Constitution of Nepal,2015

42 Supra Note 40

43 ASSESSMENT OF THE STRENGTHS AND GAPS ON THE CONSTITUTIONAL PROVISIONS, LAWS, AND POLICIES RELATED TO
THE HUMAN RIGHTS OF SEXUAL AND GENDER MINORITIES IN NEPAL, prepared by Women Act Basundhara, Kathmandu,
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Article 18 of the Constitution has the provision of right to equality under which all
citizens shall be equal before law and shall not be discriminated on the basis of origin,
religion, race, caste, tribe, sex, physical conditions, disability, health condition,
matrimonial status, pregnancy, economic condition, language or geographical
region, or ideology or any other such grounds as a fundamental right*. Instead of
such equality provisions the proviso of Article 18 (3) reads as provided that nothing
shall be deemed to bar the making of special provisions by law for the protection,
empowerment or advancement of the women lagging behind socially and culturally,
Dalits, Adibasi, Madhesi, Tharus, Muslims, oppressed class, backward communities,
minorities, marginalized groups, peasants, laborers, youths, children, senior citizens,
sexual minorities, persons with disability, pregnant, incapacitated and the helpless
persons, and of the citizens who belong to backward regions and financially deprived
citizens including the Khas Arya®. Based on this provision of positive discrimination
in the Constitution state can enact the special laws for the protection, empowerment
or advancement of sexual and gender minorities in Nepal.

Despite the Constitutional guarantee, de facto equality is a challenge. The 17 laws
that has been recently enacted to implement Fundamental rights on Safe Motherhood
and Reproductive Health Rights in Section 29 has guaranteed non equality on the
basis of sexual orientation and gender identity which means the recent laws enacted
has failed to incorporate LGBTI issues. Further same sex marriage has not been
recognized. Right to education has been not that easy for LGBTI children as children
and education policy fail to address LGBTI children issues. In spite of the assurance
given to this community by law and Constitution to end all sort of discrimination, and
ensure their rights and equality yet lot of discrimination still prevail in our society in
the matter of marriage equality, property rights and child adoption, surrogacy for this
community. State has not yet been able to maintain even a simple statistics of this
community. So recommendations to enact LGBTI friendly laws have been partially
implemented. Although mentioned as social justice by the state, due to the lack of
proper action, the social justice system like employment is still out of reach of LGBTI
people. Not been contest in election as election acts fail to identify this community as
minorities and other government employs law fail to address reservation and quotas
issue for this community. No Mechanism specific to easy access to administration
and access to justice has been made as recommended by Spain. There has been series
of murder cases against transgender in recent years. Rape case is not covered by the
rape law and transgender women (Ajita Bhujel was murdered after rape but only
murder case was initiated). Overall these recommendations are partially implemented

Nepal and Blue Diamond Society Dhumbarahi Height, Kathmandu, Nepal, January 2020 at p. 18
44 See Article 18 of the Constitution of Nepal,2015
45 Ibid
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and needs full commitment from Nepal government so that LGBTI community can
enjoys their rights in fullest‘.

Similarly Article 42 (1) reads as socially backward women, Dalits, Adibasi,
Janajati, Adibasi Janajati, Madhesi, Tharu, minority groups, persons with disability,
marginalized groups, Muslim, backward classes, gender and sexually minority groups,
youths, peasants, laborers, the oppressed and the citizens of backward regions, and
economically poor Khas Arya shall have the right to employment in state structures
on the basis of the principle of inclusion*’. To implement this fundamental right no
any special act has been enacted yet.

Right to education has been not that easy for LGBTI children as children and education
policy fail to address LGBT] children issues. In spite of the assurance given to this
community by law and Constitution to end all sort of discrimination, and ensure their
rights and equality yet lot of discrimination still prevail in our society in the matter of
marriage equality, property rights and child adoption, surrogacy for this community.
State has not yet been able to maintain even a simple statistics of this community. So
recommendations to enact LGBTI friendly laws have been partially implemented.*®

b) Laws, Acts and Regulation*

This is very unfortunate despite these entire positive frames including Supreme Court
decisions, Constitutional guarantees and its own commitment in committee meetings
and UPR, recently enacted Laws except Safe Motherhood and Reproductive Health
Right Act that in its Section 29 adds Sexual Orientation and Gender Identity as ground
of non-discrimination. All other major acts such as Election Act, Local Governance
Act, and Civil and Criminal Code failed to address any Sexual and Gender Minorities
issues.

c) Government Policies, Programs and Services®

Nepal Health Policy 2076 has adopted universal health coverage and providing health
services to most vulnerable and ultra-poor people of Nepal by prioritizing needs of
them. However, there is not spell out the LGBTIQ term and are major concerns.

Health Sector Gender Equality and Social Inclusion Strategy 2009 stated that in the
case of gender, there exists a different kind of problem in the health sector. But in order
to address the health-related issues and concerns, the gender and sexual minorities i.e.
LGBTIQA have not mentioned in this strategy. Sexual and reproductive health needs

are equally important to the Sexual and Gender Minorities as different research, case
46 Supra Note 44

47 See Article 42(1) of The Constitution of Nepal

48 Supra Note 44 atp 22
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studies and documents have proved that the Sexual and Gender Minorities people are
most vulnerable and at risk.

Nepal’s National HIV Strategic Plan 2016-2021 has mentioned key populations
remain the focus of the National HIV Strategic Plan. In Nepal, these populations
include female sex workers, transgender sex workers, male sex workers, clients of sex
workers, transgender people, gay men and other men who have sex with men, people
who inject drugs, incarcerated people, mobile, migrant and displaced populations,
young people and uniformed services. In addition, all pregnant women are the focus
of the National HIV Strategic Plan for elimination of vertical transmission. Similarly,
NHRC'’s Strategic Action Plan 2015-2020 has included SOGI as one of the issue of
priority.

Nepal’s Education Board oversees all schools throughout the country and has
included sexual and gender diversity as part of the school curriculum on sexual and
reproductive health for grades 6, 7 and 8 under the ‘Health and Physical Education’
subject. The new syllabus includes components on same-sex attraction and transgender
issues among other topics related to sexual health and awareness. The School Sector
Reform Plan (SSRP), considered the overarching policy document governing the
Nepal school education system, does not mention LGBT persons or SOGI issues,
although one of its aims is to increase and ensure quality and systematic education to
all minority groups coexisting in Nepal.

The draft of Human Right Action Plan for 2020-2025 developed by Prime Minister
Office has included protecting rights of sexual and gender minorities as its objective
under social justice scheme to be initiated by MOWCS which is a positive action.
Because this action plan clearly states MOWCS as a line ministry to address the
issues and concerns faced by Sexual and Gender Minorities.

6. Efforts of Judiciary to Protect the Rights of Sexual and Gender Minorities

Powers relating to justice in Nepal shall be exercised by courts and other judicial
institutions in accordance with the provisions of this Constitution, other laws and
recognized principles of justice.®* Supreme Court of Nepal is an apex court of the
judiciary system of Nepal. Supreme Court of Nepal showed greater willingness to
understand the developments in international law and jurisprudence in protecting
the rights of LGBTI people and even develop on international law to suit the Nepali
context. In the context of South Asia, the larger significance of the Nepal Supreme
Court’s decision is the articulation of a deeper meaning to the understanding of
democracy. Below are some significant cases on LGBTI rights in Nepal.

51 Article 126, the Constitution of Nepal (2015).

National Human Rights Commission, Nepal



Sambahak

a) Sunil Babu Panta et.al. vs. the Government of Nepal et. al. Writ No 917, of
2064 B. S*

The Supreme Court acknowledges the growing ascendance of the notion that
homosexuals and third gender people are not mentally ill or sexually perverts.
Therefore, their rights should be protected and they should not be discriminated in
the enjoyment of rights guaranteed by the Constitution and human rights instruments.
The Court holds that it is an appropriate time to think about decriminalizing and de-
stigmatizing the same sex marriage as according to it. The Court takes the view that
that no one has the right to question how do two adults perform the sexual intercourse
and whether this intercourse is natural or unnatural and that ...the way the right to
privacy is secured to two heterosexual individuals in sexual intercourse, it is equally
secured to the people of third gender who have different gender identity and sexual
orientation. The court further holds that gender identity and sexual orientation of the
third gender and homosexuals cannot be ignored by treating the sexual intercourse
among them as unnatural.

The court takes the view that selection of sexual partner or fixing of marital relation
is a matter falling entirely within the ambit of the right to self-determination of such
an individual. It also seems to be in favor of gradual internalization international
practices in regard to the enjoyment_of the right of an individual in the context of
changing global society and practices of respecting the rights of minority. It calls
upon the state to create appropriate environment and make legal provisions to
enable the LGBTI people enjoy fundamental rights and insert provisions in the New
Constitution to be made by the Constituent Assembly, guaranteeing nondiscrimination
on the ground of “‘gender identity’ and the “sexual orientation ‘besides ‘sex’ in line
with the Bill of Rights of the Constitution of South Africa. It issues a directive order
to the Government of Nepal to form a Committee in order to undertake the study
on over all issues in this regard and make the legal provisions after considering
recommendation made by the said Committee.*

Thus, the Supreme Court (SC) of Nepal ruled in support of legislation guaranteeing
the rights of lesbian, gay, bisexual, transgender, and intersex (LGBTI) individuals,
and identifying all Sexual and Gender Minorities (SGMs) as “natural persons”
under the law. The court decision declared that “the law shall be considered as
discriminatory which does not allow the people to enjoy their fundamental rights and
freedoms with their own identity” and ordered the government of Nepal to reform
any legislation referring exclusively to men and women and not Third Gender.

52 ANAND MOHAN BHATTARAI, DECISION OF THE SUPREME COURT ON THE RIGHTS OF LESBIAN, GAY, BISEXUAL,
TRANSGENDER AND INTERSEX (LGBTI) 281(People, NJA law journal, National Judicial academy, vol 2, no,1,2008).
53 Ibid p 282
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Furthermore, the decision ordered the issuing of legal documents, including citizenship
cards and passports, with an identity category for third gender, and confirmed the
right to same-sex marriage under Nepal’s legal framework. This affirmation included
directions to form a seven-member committee whose task would be to explore the
institutions regulating same sex marriage in other countries, and to subsequently
recommend appropriate institutions for Nepal .This was a major breakthrough in
the process of rights recognition for sexual minorities in Nepal, who have faced
significant levels of discrimination and abuse in this conservative Himalayan country.

The SC ruling came following a writ petition submitted by Blue Diamond Society
demanding that the rights of LGBTI individuals of Nepal enjoy equal protection and
standing before the law. In response, the Court ordered the government of Nepal to
ensure that all individuals have the right to live according to their own identity, and
to correct those laws that discriminated against the rights of LGBTI individuals.

In summary this case is considered as one of the landmark cases in LGBTI rights.
Thus summing up following are major significance of the case

» ldentified all sexual and gender minorities (SGMs) as “natural persons” Though,
leshbian, gay, bisexual, transsexual and inter-sex or LGBTIs are not male or
female in terms of sex, or masculine or feminine in terms of gender, they are
natural persons.

» The law shall be considered as discriminatory which does not allow the people
to enjoy their fundamental rights and freedoms with their own identity

» SC ordered the government of Nepal to reform any legislation referring
exclusively to men and women and not LGBTI

» Directions to form a seven-member committee whose task would be to
explore the institutions regulating same sex marriage in other countries, and to
subsequently recommend appropriate institutions for Nepal.

b) Dilu Buduja Vs. the Government of Nepal >

District Administrative Office Mygdi had issued citizenship certificate to Dilu Buduja
with mentioning “Others” in gender Colum, Based on the citizenship certificate, she
applied to Passport Department for receiving Machine Readable Passport (MRP)
with incorporating “Others” in gender Colum of MRP with fulfilling all prescribed
procedures as mentioned in citizenship certificate. The Passport Department denied
to issue the MRP in her name with mentioning Others in gender Colum. So she
field a case to the Supreme Court .Supreme Court has directed Nepal Government
to issue passport on the basis of gender identity.Rajani Shahi Vs. National Women

54 N.K.P.2070 V.8 Decision No. 9048
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Commission et. al .

Inthis case, the Supreme Court has explained the relation between any two consenting
adults falls under right to privacy paving way for living together of LGBTI couple.

c) Sunil Babu Panta et.al. vs. the Government of Nepal et. al*®

Avrticle 12 of the Constitution guarantees citizenship on the basis of gender identity,
and despite the fact that Ministry of Home Affairs has issued circular and amended
Citizenship Regulation to provide citizenships as others in Gender column LGBTI
communities are getting difficulties getting citizenship as “others” in gender column.
So human rights activists Sunil Babu Pant and other had filed a case to the Supreme
Court with requesting mandamus to provide citizenship certificate to LGBTI
individuals in line with the circular of Ministry of Home Affairs against the Ministry
of Home and all 77 District Administrative Offices. In 2017, Supreme Court issued
a Mandamus ordered in the name of Nepal government to issue citizenship as others
in Gender category without any technical obstacles.

7. Efforts of National Human Rights Commission of Nepal on LGBTI Rights

The National Human Rights Commission of Nepal (NHRC) is a National Institution
of Human Rights (NHRI) an independent and autonomous body that complies with
the Paris Principles of independence and autonomy of NHRIs in Nepal. It was
established in 2000 as a statutory body and elevated to a Constitutional body. Since
inception, NHRC has been accredited with A-status by the International Coordinating
Committee of NHRIs (ICC). Article 249 of the Constitution of Nepal, 2015 vests
primary responsibility on the Commission to protect and promote the human rights
of the people. In order to perform this responsibility, the Commission can conduct
inquiries and investigations on its own or upon a petition or complaint is filed on the
violation of human rights and abetment thereon, and carelessness and negligence
in the prevention of violations of the human rights by any person, organization or
authority concerned.’” The NHRC has initiated investigations and monitoring on
the LGBTI related cases. Several correspondences have been made to the Nepal
Government, Nepal Police and local administration to address LGBTI’s rights
violation issues. Various programs related to promotion and capacity development in
LGBTI’s human rights issues have been conducted in coordination with civil society
organizations.*®

NHRC Nepal assigned a Focal Point/Person for lesbian, gay, bisexual, transgender and
intersex (LGBTI) issues within the Gender Equality and Social Inclusion Division.

55 N.K.P.2070 V. 1 Decision No. 8945

56 N.K.P.2074 V. 9 Decision No. 9875

57 Article 249, the Constitution of Nepal,2015

58 Report on Human Rights Situation of Sexual Orientation, Gender Identity and HIV Survivors, NHRC,2013 p 6
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The Focal Point is responsible for complaint handling, investigation, monitoring,
reporting, lobbying and advocacy on human rights issues of LGBTI people. In
addition, collective rights division is another responsible unit for advocacy and
campaigning on the emerging issues of LGBTI people. In addition, collective rights
division is another responsible unit for advocacy and campaigning on the emerging
issues of LGBTI people®. Complaints handling is a core function of NHRC Nepal
to ensure the protection of human rights. The Commission has received very few
complaints about the human rights violation of the LGBT]I people. These complaints
are related to various human rights issues including discrimination, torture, inhuman
and degrading treatment and illegal detention. NHRC has conducted thorough
investigation on such cases with due priority. In this regard, it has issued order to the
Nepal Police to investigate and prosecute the security personnel involved in torture,
inhuman and degrading treatment.®® Human rights monitoring is incredibly effective
tool for the protection of human rights. The NHRC has been monitoring various issues
of human rights throughout the country. The issue of rights of LGBTI people is one
of the major issues of the human rights surfaced through the monitoring conducted
by the NHRC.%* NHRC has been advocating at local, national and regional level for
advocacy on various issues of human rights. LGBTI rights have been taken as one of
the issues of human rights for advocacy and lobbying. Several interaction programs
were organized with different stakeholders on the issues. Such programs have helped
to identify the protection issues and increase sensitization at different levels.®?

Recently in the leadership of one of the members of the NHRC Nepal, it has
conducted nationwide monitoring on LGBTI rights in Nepal. Several provincial,
district level and federal consultation meetings were held in the participation of
LGBTI community. NHRC had conducted filed study as well to collect the primary
information related to LGBTI community. The NHRC is going to recommend to
the government with a comprehensive report exploring the real status of LGBTI
community in Nepal.

8. Some Challenges of LGBTI Movement in Nepal®

There is no doubt that all Nepal citizens have equal standing in the eyes of the
Constitutional provisions of Nepal and rights enshrined by these provisions. It
is the obligation of the state to treat all people equally as well as to guarantee all
fundamental rights of the people. Nepal has been the party of various international
conventions and treaties after signing and ratifying them and according to section

59 lbid.
60 lbid
61 Ibid
62 Ibid
63 Supra Note 3
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9 of Nepal Treaties Act, 2047 (1991 AD), the provisions of international treaties
and conventions, to which Nepal is a party, should be adopted as national law. Thus
there are fundamental rights guaranteed by the Constitution on one hand and the
international human rights standards on the other hand, therefore, as a party to such
conventions, Nepal is responsible to fulfill the obligations set by such conventions.

Despite of protection in Constitution, precedent set by supreme court and International
Human rights instruments people from LGBTI community are still matter of
discrimination within house, family, society and state at large due to their different
sexual orientation and gender identity. As the gender identities from long time are
mainly focuses on male and female gender, the third genders has been ignored and
even forgets as the citizen of the country. These people are minority people in terms
of sexual orientation and gender identity because they are minority in numbers in
one hand and in other hand they have been socially, politically and in terms of access
marginalized.

As one of the Nepal’s most marginalized communities, LGBTI individuals face
a multitude of discriminations that seriously undermine their quality of life and
compromise their ability to pursue opportunities forempowerment. Family exclusion,
education and employment discrimination, increased risk of HIV/Aids infection, and
inadequate legal protection isolate the SGM community from mainstream Nepalese
society, and expose these individuals to severe human rights violations.

Despite such positive protection by Constitution and courts still LGBTI people of
Nepal suffering from violence, harassment, discrimination, exclusion, which is a
gross human right violation of theirs. Thus eradication of all form of discrimination
is essential to full enjoyment of the fundamental rights; Discrimination hampers the
growth and prosperity of society and family. Their rights to identity and to live freely
without discrimination looks good on papers and plans but still beyond reach for
LGBTI community. An ideal society requires an environment where each human
individual can exercise his or her freedoms without fear and want. Sexual and
gender minorities’ rights are part of human rights and gender justice is integral to
social justice. Definitely, Sexual and gender minorities is inevitable complement of
human society and it cannot be imagined of a society without the existence of them.

Sexual and gender minorities’ people or LGBTI people have been boycotted with
the family and the society as a whole because of their sexual orientation and gender
identity status. Even the state has ignored them in many regards and not issuing
third gender citizenships is one of the notable state isolation in case of third gender
people.. The state has not taken any initiative to solve their issues and problem.
Despite of the fact that Ministry of home affairs has issued circular and amended
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Citizenship regulation to provide citizenships as others in Gender column LGBTI
communities are getting difficulties getting citizenship as others in gender column.
This has been one of the major setbacks in the golden LGBTI movement here in
Nepal. The writ challenging easy access to citizenship for LGBT]I as others in gender
column is under consideration in Supreme Court of Nepal.

Most sexual and gender minorities suffer in their families, society and workplaces.
Family members do not accept their physical, sexual and other identities and see
them as undermining their family’s reputation. As a result they are economically
discriminated against by parents by not giving any share of ancestor property they are
entitled and pushing them to leave home. Their different behavior and their identities
mean they are often not accepted in education institutions and for employment.
They are excluded from cultural and religious practices. In fact, many sexual and
gender minorities have to disguise their true identities and many end up marrying
conventionally when they may have no sexual attraction towards their marriage
partners. As a result they face great psychological stresses and many difficulties in
their day-to-day lives.

9. Conclusion

Rights of Sexual and gender minorities are protected in Human rights Instrument
and even countries has recognized their rights in Constitution and decisions of courts
protecting their right on nondiscrimination and equality ground yet these people are
struggling for tolerance, recognition and rights because their very existence is still
rejected or denied and they suffer from social exclusion because of the state and
society’s prejudiced attitude towards them. Nepal seems to be very proactive in the
issues regarding sexual and gender minorities. But still LGBTI community is facing
many problems to enjoy rights enshrined in Constitution and other international
conventions and precedent set by Supreme Court of Nepal, Discrimination with
in family sphere, society and state at large forced to marry with opposite sex and
majority of them are not having as comfortable lives (No same sex marriage law).
Nepal is an excellent model for activism and advocacy for LGBTI rights. Ongoing
activism which aims at creating an inclusive Nepali state by including the categories
of sexual orientation and gender identity in the law and nation development. The
legal and political environment has improved since 2064 as a result of the Supreme
Court decision and hostility towards MSM and transgender people has decreased.
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Humanitarian Action during COVID-19
pandemic in Nepal: Beholding from the
Human Rights Perspectives

Anish Kumar Poudel

Abstract

The COVID-19 pandemic has caused the humanitarian crisis all over the world
since the first case appeared in China at the end of 2019 A.D. Since January
2020 even in Nepal the pandemic has the undesirable impact on human life. To
cope with the crisis, humanitarian action is the major and foremost necessity.
The analysis of the collected information to find out the actual scenario of the
effectiveness of the humanitarian action in Nepal- is the prime purpose. This paper
examines the overall humanitarian action of the Government of Nepal basing
on the various articles, news and reports. The humanitarian action initiated by
Nepal is appreciative but further it has to work for effective and result-oriented
humanitarian response, relief and recovery. For this, the entire humanitarian
actors-national and international-should hold hands together to tackle the crisis
properly. The identified lapses need to be corrected. The government of Nepal
should implement the right based approach, humanitarian principle in coordination
and collaboration with multi stakeholders during humanitarian action.

Introduction

The world is confronting the challenges brought by the pandemic COVID-19-
an infectious disease caused by severe acute respiratory syndrome corona virus
2 (SARS-Cov-2)t. The human beings are fighting for existence. The Pandemic
that started from Wuhan, China at the end of 2019 gradually spread out to other
countries of the world. The Human life is facing one of the greatest health hazards
in human history. No medicine has been invented to cope with the disease. People
are enduring hardship for subsistence. The only measure that has been adopted is
social distancing to minimize or restrict the occurrence of the disease. Most of

the countries have adopted the strategy of lock down, restricting travel to control

1 Wikipedia, Coronavirus Disease 2019. (2020). Retrieved from https://en.wikipedia.org/wiki/Coronavirus_disease_2019
(accessed on May 21)
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the transfer of the disease from one person to another. The first case of contracted
Corona Virus was seen on 31 December, 2019 in Wuhan of Hubei Province, China.
On March 11, 2020 World Health Organization declared the disease as pandemic.

The COVID-19 pandemic has brought the human life in crisis. The human life is in
harsh situation, struggling for existence and searching for the human identity and
dignity. Humanitarian crisis has occurred in the world. A humanitarian crisis (or
“humanitarian disaster”) is defined as a singular event or a series of events that are
threatening in terms of health, safety or wellbeing of a community or large group
of people.2 The COVID-19 pandemic threatens the world’s capacity of healthiness
and even it destroyed the life of the people. More than five million people have been
inflicted by COVID-19 as of May 29, 2020. The human civilization is struggling for
life. More than 215 nations have been inflicted by this pandemic.?

Humanitarian Action

Humanitarian Action-saving lives, alleviating suffering and maintaining human
dignity during and in the aftermath of crises, comprises assistance, protection and
advocacy in response to humanitarian needs resulting from natural hazards, armed
conflict or other causes, or emergency response preparedness. Itaims to save lives and
reduce suffering in the short term, and in such a way as to preserve people’s dignity
and open the way to recovery and durable solutions to displacement. Humanitarian
action is based on the premise that human suffering should be prevented and alleviated
wherever it happens.

Three main priorities of humanitarian action are essential at the time of crisis: the need
for humanitarians to protect and preserve the dignity of people affected by conflict
and disaster; a call to find innovative and sustainable ways of meeting people needs;
and a demand from the global to ‘localize’ humanitarian response by strengthening
local, national and regional capacities to prevent, manage and respond to crisis.
The need for giving priority to the most vulnerable people as well as empowering
affected populations and local actors, has run in parallel with the need to focus on the
primary role of governments as duty bearers, together with demands for adapting the
humanitarian system to meet national and regional requirements. The initiation must
be of a paradigm shift to strengthen disaster risk reduction, moving humanitarian
action from response to prevention and anticipation, from crisis management
to risk management. Additionally, the emphasize should be on the importance of
collaboration and building stronger partnerships, respecting humanitarian principles,

2 Humanitarian Coalition (2020). Retrieved from https://www.humanitariancoalition.ca/info-portal/factsheets/what-is-a-
humanitarian-crisis (accessed on May 21, 2020)

3 World Health Organization. Corona Virus Situation Report-117, Retrieved from https://www.who.int/docs/default-
source/coronaviruse/situation-reports/20200529-COVID-19-sitrep-130.pdf?sfvrsn=bf7e7f0c_4 (accessed on May 30, 2020 )
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ensuring greater protection of people in need, and developing durable solutions for
protracted displacement.*

The humanitarian action ‘sets out to alleviate human suffering, to protect life and
health and to restore and ensure respect for human beings and their fundamental
human rights’.®

The humanitarian program cycle to cope with disaster starts from the “preparedness’
to prevent and tackle the crisis. Preparedness measures are taken prior to any crisis.
It makes the response timelier, more appropriate to the context and, in some cases
more effective. The preparedness is the anticipation of the emergency and critical
situation likely to happen. It makes the response more effective, timely and efficient
in advance. The preparedness should be performed continuously.

The humanitarian response should base on the need assessment and analysis of
the risk and necessity in crisis. The strategic response plan should be formulated
according to the need at the time of crisis. Resource necessary for the response
should be mobilized as per the need. The resource mobilization should relieve the
most affected in the crisis. The implementation of the response strategy should be
monitored for effective response.®

At the time of disaster most of the people are hardly hit by the crisis in their social
and economic life. The laborers and other vulnerable people even suffer from hand to
mouth problem. Most of them lose their jobs. In this situation of gradual degradation
of economic activity and loss of employment the responsible government has to
adopt the palliative as well as preventive remedial measures. The relief should be
to meet the needs of the affected people. The psycho social counseling is one of
the essential ways of relief to make people boost their confidence and morale. Next
and the most important phase are of ‘recovery’ to heal all the soars and difficulties
brought by the crisis in long run. The socio-economic revival will recover.

In the event of pandemics and national disasters the foremost job is establishing
mechanisms to monitor the impact of the disaster as well as providing advice to
ensure a non-repressive, participatory and successful response.’

4 European Parliament, Policy Department, Towards More Effective Humanitarian Action: How the EU can contribute
Retrieved from https://www.europarl.europa.eu/RegData/etudes/STUD/2015/549048/EXPO_STU(2015)549048 EN.pdf
(accessed on 23 May).

5 Darcy. J,(2004), Human Rights and Humanitarian Action: A review of the issues, Humanitarian Policy Group, London, 5.
Retrieved from https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/2311.pdf (accessed on May
23)

6 Inter-Agency Standing Committee (2015), The implementation of the Humanitarian Program Cycle. Retrieved from
https://interagencystandingcommittee.org/system/files/hpc_reference_module_2015 final_.pdf (accessed on May 21).

7 United Nations Human Rights Office of the High Commissioner, The UN Human Rights Office in Humanitarian Action.
Retrieved from https://www.ohchr.org/Documents/Issues/WHS/L eaflet.pdf (accessed on May 21).
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Theoretical Framework: Humanitarian Action and Human Rights

The State has the primary responsibility to assist and protect all people affected
by an emergency within its boundaries, including leading and coordinating the
humanitarian response. First, international human rights law applies at all times, as
human rights are fundamental to every human being. International human rights law
lays down obligations which States are bound to respect. A limited set of rights may
be restricted or suspended publicly by a State during a serious public emergency but
certain human rights such as the prohibition of torture are non-derogable, meaning
they cannot be limited or suspended in any way, at any time, for any reason, even
during an armed conflict or other crisis. At the core of international human rights
law is the International Bill of Human Rights, which consists of three elements: the
Universal Declaration of Human Rights; the International Covenant on Civil and
Political Rights with its two Optional Protocols; and the International Covenant on
Economic, Social, and Cultural Rights with its Optional Protocol. Through ratification,
States undertake to put into place domestic measures and legislation compatible with
their treaty obligations and duties. Where domestic legal proceedings fail to address
human rights violations, mechanisms and procedures for individual complaints or
communications are available at the regional and international levels to help ensure
that international human rights standards are indeed respected, implemented, and
enforced at the local level.

The Humanitarian Principles should be followed during the time of Humanitarian
action. Humanity: Human suffering must be addressed wherever it is found. The
purpose of humanitarian action is to protect life and health and ensure respect for
human beings. Neutrality: Humanitarian action must be autonomous from the
political, economic, military or other objectives that any actor may hold in relation to
areas where humanitarian action is being implemented. Impartiality: Humanitarian
actors must not take sides in hostilities or engage in controversies of a political,
racial, religious or ideological nature. Independence: Humanitarian action must be
carried out on the basis of need alone, giving priority to the most urgent cases of
distress and making no distinctions on the basis of nationality, race, gender, religious
belief, class or political opinions. &

Human Rights are rights and freedoms that belong to all individuals everywhere
simply because they are human beings. The inherent dignity of all individuals must
be respected and protected. Human rights include civil and political rights, such as
the right to life liberty and security, freedom from torture and freedom of assembly
and association. Human rights also include social, cultural and economic rights such

8 Inter-Agency Standing Committee, Introduction to Humanitarian Action. (2015). Retrieved from https://interagencystand-
ingcommittee.org/system/files/rc_guide_31_ october 2015_webversion_final.pdf_(accessed on May 23)
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as the rights to an adequate standard of living, to work, to health and to education.
The primary responsibility for implementing human rights belongs to the national
authorities.

The humanitarian action is strengthened by the right based approach. The people in
crisis are unable to speak out their necessities or the human rights violations before
the authoritative agencies. Moreover, the authoritative agencies use, misuse and
abuse their powers during humanitarian action. As a result, for better response to
the crisis and for respecting the dignity of all human in suffering it is necessary to
conduct the humanitarian assistance/action wearing the lens of human rights.

As a consequence of the aforementioned essentiality the right based approach
relieves the affected people from crisis. Their living becomes more comfortable
both physically and mentally. Office of the High Commissioner for Human Rights
(OHCHR) has stressed the importance of right based approach in humanitarian
settings. But the most important issue is the practical interconnection, interaction,
interrelation and inter linkage between the concepts, principles and elements of
‘human rights’ as well as “humanitarian action’.

There must be the secured participation of the affected population in all the stages of
humanitarian action: preparedness, response and recovery. The empowerment of the
capacity to make the affected and vulnerable community claim their violated right is
the motto of right based approach to humanitarian action. Further the duty-bearers
should be made more accountable in their responses to the humanitarian crisis.

The humanitarian principles go in tandem with the principles of human rights.
International human rights and humanitarian standards and norms offer a basis for
principled, norm-based and constructive engagement in humanitarian action, based
on an accepted framework, and positively impact on the humanitarian community’s
effectiveness and credibility. Critically, a human rights-based approach- which
takes into account the specific needs of vulnerable groups and individuals- aims
at empowering people to claim their rights and strengthen the capacities and
accountability of duty-bearers to meet their legal obligations. °

International human rights law (IHRL) comprises a set of rules, established by treaty
or customary law, which outlines the obligations and duties of states to respect, to
protect and to fulfil human rights. It enables individuals and groups to claim certain
behaviour or benefits from government. These formal legal undertakings are based
on recognition that individuals have such inherent rights.*

9 OHCHR and UNHCR IASC Principles, The protection of Human Rights in Humanitarian Crisis (2013). Retrieved from
https://www.refworld.org/pdfid/537f08744.pdf (accessed on May 24, 2020.)

10 James Darcy. (1997). Human rights and international legal standards: what do relief workers need to know? London:
Overseas Development Institute. http://www.odi.org.uk/publications/1567-human-rights-international-legal-standards-relief-
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A rights-based approach redefines recipients of assistance, both women and men, as
active subjects and rights-holders with entitlements (and obligations) rather than as
passive victims and recipients of charity. It is designed to highlight recipients’ voices,
identifying their needs and priorities. It is also designed to produce a relationship of
responsibility and accountability between humanitarian agencies and the people they
serve, or between these same individuals and their government.

Humanity-respect and protection of human dignity-should be the prime concern in
humanitarian action which helps people to live with self-respect and self-esteem. This
will make people feel their self-worth and will be able to fight out of the crisis even
in the psychological terms. The humanity derives the shared ethics of universality
and equality. Impartiality-Humanitarian aid should be delivered on the basis of
need and need alone despite other influential basis that is in terms of race, gender,
region, sex etc.-has a direct counterpart in human rights doctrine, the principal of
non-discrimination.

Perhaps more than any other part of humanitarian doctrine, it is the principle
of neutrality that lies at the heart of debates about rights-based approaches to
humanitarianism. Neutrality is not engaging in matters of political controversy, or
taking sides in a given conflict. This mostly applies in the situation of armed conflict.

The principle of independence is related to this: a humanitarian agency whose
agenda is perceived to be linked to (and perhaps funded by) foreign governments
who are conducting an armed campaign or other coercive strategies, is unlikely to
be seen as either independent or neutral. Human rights agencies, too, stress their
independence and impartiality (or nondiscrimination). The humanitarian action
should be independent of any political ideology, economic interest or religion. It
does not support or oppose any government or political system, nor does it support
or oppose any of the views of the victims. It is concerned solely with the impartial
protection of human rights. *2

There is often a greater expectation in the case of disasters than in armed conflicts
that domestic authorities will take the primary role in international humanitarian
aid efforts and will not only facilitate access, but also coordinate it and monitor its
effectiveness. In terms of regulatory concerns, many of the same issues are faced in
both disaster and conflict environments. These include regulatory barriers, such as

workersneed-know (accessed on May)

11 Brain Concannon and Beatrice Lindstrom. (2011). Cheaper, better, longer-lasting: a rights-based approach to di-
saster response in Haiti. Emory International Law Review, 25, 1145-1192. http://www.law.emory.edu/fileadmin/jour-
12 Jan}ésiDaRyi. (2004), Human Rights and Humanitarian Action: A review of the issues, Humanitarian Policy Group,
London, 5. Retrieved from https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/2311.pdf (accessed
on May 23).
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bureaucratic delays in the entry of personnel, goods and equipment; and regulatory
gaps, such as the absence of mechanisms to facilitate efficient domestic legal
recognition of international organizations.

These various instruments that comprise International Disaster Response Laws, Rules
and Principles (IDRL) do not impose a duty on affected states to accept international
assistance. United Nations (UN) General Assembly Resolution 36/225 emphasizes
that sovereignty remains a key feature of international disaster assistance. Resolution
46/182 specifies that the affected state has the primary responsibility for all aspects
of humanitarian assistance within its territory (initiation, organization, coordination
and implementation) and that international assistance should be provided with the
state’s consent. These and other General Assembly resolutions have tended to focus
on the ‘importance’ rather than the ‘right’ of humanitarian assistance in disaster
contexts. Although these guidelines are non-binding, they are comprehensive in
geographic scope, relevant for all sectors and for all types of disasters, and address
both state and non-state actors.

IDRL is not a comprehensive or unified framework. There are no core international
treaties, such as the Geneva Conventions and Additional Protocols under International
Humanitarian Law (IHL). Rather, it consists of a fragmented and piecemeal collection
of various international, regional and bilateral treaties, non-binding resolutions,
declarations, codes, guidelines, protocols and procedures. This includes relevant
provisions of international treaties in other areas of law, such as international human
rights law, international refugee law and IHL (in the case of conflict situations). 3

Humanitarian Action and Human Rights during COVID-19 Crisis

The world is facing an unprecedented crisis. At its core, is a global public health
emergency on a scale not seen for a century requiring a global response with far-
reaching consequences for our economic, social and political lives. The priority is to
save lives.

In view of the exceptional situation and to preserve life, countries have no choice but
to adopt extraordinary measures. Extensive lockdowns, adopted to slow transmission
of the virus, restrict by necessity freedom of movement and, in the process, freedom
to enjoy many other human rights. Such measures can inadvertently affect people’s
livelihoods and security, their access to health care (not only for COVID-19), to
food, water and sanitation, work, education — as well as to leisure. Measures need to
be taken to mitigate any such unintended consequences.**

13 David Fisher. (2010). The right to humanitarian assistance. Studies in Transnational Legal Policy, 47, 41-128. http://hei-
nonline.org /HOL/Page? Handle=hein. journals/stdtlp41&div=9&g_sent=1&collection=journals (accessed on 24 May
2020).

14 United Nations, COVID-19 and Human Rights (April 2020) Retrieved from https://www.un.org/victimsofterror-
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The COVID-19 pandemic is an unprecedented global health emergency that will
have immediate consequences for countries with existing humanitarian crises. The
outbreak threatens to exacerbate current humanitarian situations and create new
challenges for humanitarian operations.

The World Health Organization (WHQO) Director General’s recent remarks on
COVID-19 emphasized that “All countries must strike a fine balance between
protecting health, minimizing economic and social disruption, and respecting human
rights”.*

Responding to a health crisis in the complexity of ahumanitarian setting brings distinct
challenges for humanitarian actors, as evidenced from previous responses to major
health crises. As such, the Inter Agency Standing Committee (IASC) underscores the
following overriding principles of action to guide the global humanitarian effort to
respond to the COVID-19 emergency:

* Humanitarian Principles (humanity, impartiality, neutrality and independence)
are indispensable and integral to the operating context of the COVID-19 response.

= National/Localized Response: International humanitarian actors and mechanisms
will complement and reinforce the role of national actors and local responders,
including where possible national governments & local authorities, and national
and local NGOs & civil society organizations.

= Coordination: COVID-19 response actions are integrated into humanitarian
response architecture and mechanisms and accountabilities, avoiding parallel
coordination structures.

= Core Protection Principle: The COVID-19 emergency is raising challenging
concerns, including marginalization of vulnerable groups, violations of
fundamental principles of refugee and human rights law, discrimination,
stigmatization, and increase of gender-based violence and child abuse as well as
psychosocial needs. As such, the centrality of protection and role of humanitarian
ac-tors as protection actors is fundamental to all aspects of operational response.
In addition to addressing Gender Based Violations (GBV). Specific attention will
also be given to the most vulnerable groups (including elderly, women, children)
and those exposed to discrimination (such as migrants, asylum seekers, refugees,
etc.).

= Do No Harm principles: Planning and response is informed by do no harm

principles, robust analysis of the operating context, and integrating community

ism/sites/www.un.org.victimsofterrorism/files/un_-_human_rights_and_COVID_april_2020.pdf (accessed on 24 May 2020)
15 WHO. Director General, Media Briefing, March 11. Available at https://www.who.int/dg/speeches/detail/who-director-
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engagement. Given the nature of the pandemic, it is imperative to ensure that all
staff deployed to a situation are properly equipped and trained for their protection
and to prevent the further spread of the virus.

= Flexible Funding: To facilitate and expedite response, IASC actors will advocate
for and, where possible, implement flexible funding and simplified reporting and
due diligence processes.

* Humanitarian-development-peace collaboration: Humanitarian actors and
mechanisms will work with national governments, local authorities, and
development and peace actors, to tackle the urgent response actions as well as
longer-term socio-economic impacts of COVID-19.1¢

Speaking at the United Nations (UN) Human Rights Council recently, UN High
Commissioner for Human Rights, Michelle Bachelet, described the COVID-19
outbreak as “a serious threat to the rights to life and to health of people everywhere,”
and added that the international human rights framework can bring “crucial guideposts
that can strengthen the effectiveness” of global collective response.’

A local response is considered as being more effective, legitimate and appropriate
than outside intervention. This is due to the linguistic and cultural proximity of local
actors which means that they are more trusted by the affected population and, as a
result, will have better access to people in need.*

Impact of COVID-19 in Nepal

Nepal, a landlocked country aspiring to graduate from a Least Developed Country
status, stands highly vulnerable to the unfolding COVID-19 pandemic.® To cope
with the pandemic the government of Nepal has adopted various measures. Each
and every district has been locked down and people are asked to stay at home
except for emergency reasons. The international flight has been suspended. The
pre-declared events “Visit Nepal 2020’ and ‘Sagarmatha Sambad 2020’ have been
cancelled.?’ The lockdown started on March 24 and is still continued. As of May

16 Inter-Agency Standing Committee, IASC System-Wide Scale-Up Protocols: Adapted to Respond to the COVID-19
Pandemic (April 2020). Retrieved from https://interagencystandingcommittee.org/system/files/2020-04/IASC%20System-
Wide%20Scale-Up%20Protocols%20-%20Adapted%20to%20Respond%20t0%20the%20COVID-19%20Pandemic_0.pdf
(accessed on May 24 2020)

17 Institute for Human Rights and Business, “Respecting Human Rights in the Time of the COVID-19 Pandemic: Examining
Companies’ Responsibilities for Workers and Affected Communities” (April 2020) at https://www.ihrb.org/focus-areas/CO-
VID-19/report-respectinghuman-rights-in-the-time-of-COVID19 (accessed on May 2020)

18 Dr. Kristine Roepstorff. Localization and Shrinking Civic Space: Tying up the loose ends, Centre for Humanitar-

ian Action (May 2020), An institution of Maecenate Foundation, Retrieved from https://www.chaberlin.org/wp-con-
tent/uploads/2020/05/2020-05-publication-localisation-shrinking-civic-space-roepstorff-en-.pdf_(accessed on May 2020)
19 UNDP Nepal, COVID-19 Pandemic Response: Humanity needs leadership and solidarity to defeat corona virus.
(2020).Retrieved from https://www.np.undp.org/content/nepal/en/home/coronavirus.html (accessed on 26 May 2020)

20 Mohammad Asim, Bré'esh Sathian, Edwin Van Teijlingen, Ahammed Mekkodathil, Supram Subramanya, & Padam
Simkhada. (2020). COVID-19 Pandemic: Public Health Implications in Nepal. Nepal Journal of Epidemiology. 10. 817-820.
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22, 2020, nineteen laboratories have been set up to test Covid-19 cases. Health
Emergency Operation Centre (HEOC) has been working for the management of
the COVID-19 patients.

In Nepal, the first case of Corona Virus infection was confirmed on January 23,
2020 to a returnee PHD student from Wuhan, the capital of Hubei Province, China.?*
Till then it is gradually spreading to various districts of Nepal. Nepal reported first
COVID-19 death on Saturday (16" May 2020).2 Since then the threat of the pandemic
has grown. The Government has made the lockdown stricter.

The Government of Nepal has formed a High Level Coordination Committee on
15 April, 2020 to coordinate the preparedness and response efforts, including the
Ministry of Defense, Ministry of Health, Ministry of Home Affairs, Ministry of
Foreign Affairs, Ministry of Finance, Ministry of Culture, Tourism and Civil Aviation,
Ministry of Urban Development, Nepal Army, Nepal Police and Armed Police
Force.? As of May 29, 2020 more than 99 thousand people are in quarantine. The
Rapid Diagonistic Test (RDT) has been done to more than one lakh and Polymerase
Chain Reaction (PCR) to more than 64 thousand. Among them 1212 has been tested
positive in PCR test. 206 has been discharged. The death toll reaches 6. 2 Simta rural
municipality of Surkhet district has been implementing the Unit Action Team (UAT)
approach for about a month now. It has around 75 UATs with three to 11 UATs per
ward. Each UAT is made up of about five to 12 members with at least one female
member in each group. The tasks of the UAT members mainly come under what we
refer to as the 4 ‘R’s: Record, Recognise, Regulate, and Report the COVID-19 in the
area.”

The socioeconomic impact of COVID-19 is on Nepal considering the increasing
restriction of people and goods globally and locally. More so in light of Nepal’s
economic reliance is on tourism revenues, tourists and migrant worker remittances.
Early indicators suggest that vulnerabilities may increase disproportionately for
migrant workers, informal labour, small businesses, rural communities due to

10.3126/nje. v10i1.28269. (accessed on May 2020)
21 Wikipedia, COVID 19 Pandemic in Nepal. Retrieved from https://en.wikipedia.org/wiki/COVID-19_pandemic_in_Nepal
(accessed on May 2020)

22 Arjun Poudel, Nepal Reports its first COVID-19 Death, The Kathmandu Post. (16 May 2020). Retrieved from https://kath-

(accessed on May 2020).

23 United Nations Nepal, COVID-19 Nepal: Preparedness and Response Plan. (April 2020). Retrieved from
https://www.who.int/docs/default-source/nepal-documents/novel-coronavirus/COVI1D-19-nepal-preparedness-and-response-
plan-(nprp)-draft-april-9.pdf?sfvrsn=808a970a_2 (accessed on 26 May 2020)

24 Government of Nepal Ministry of Health and Population. (2020). Retrieved from https://drive.google.com/drive/folders/
1pekUYrV3S4kfryFbc7pGTINCQgCCbwXv (accessed on 30 May 2020)

25 Kishor Mahat & Nara Bahadur Karki, this is How a Nepali Village is Mobilizing Communities in fight against COVID
19, Online Khabar, English Edition. 13 May. Retrieved from https://english.onlinekhabar.com/this-is-how-a-nepali-village-
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potential loss of employment, travel restrictions, inflation, food and fuel shortages
etc.®

Ramesh Bista decided he would rather drown than die of hunger in India. The 29-year-
old Nepali man managed to swim across the Mahakali river, which acts as a natural
border between the two countries. Thousands of Nepalis in India started walking
home after Indian Prime Minister Narendra Modi imposed a complete lockdown on
March 24.2” Thousands of Nepalis’ are waiting in the Nepal India border to come back
and urging the Government of Nepal to bring them back home. As people alongside
the border started to enter on their own or by the help of the Indian police, the corona
infection may increase because of improper management by the local level.

States have the primary duty and responsibility to provide assistance and protection
to persons affected by natural disasters. In doing so, they are obliged to respect the
human rights of affected persons and to protect them from violations of their rights
by private actors (e.g. individuals and groups committing crimes) as well as from
dangers arising from the disaster (e.g. secondary impacts of natural disasters).?

The impacts of the COVID-19 and issues of human rights are:

e Unemployment and food insecurity to an unprecedented level-Right to
unemployment and Right to food.

e Widespread Closure of schools-Right to education

o Health workers risking their lives working in frontline and even without most
essential medical equipment such as Personal Protective Equipment (PPE) in
most cases-Right to health

e In case of women higher socio-economic vulnerability and domestic violence
during lockdown-Violence Against Women

e The universal issue of Right to education for Children. Rights of children
e Joblessness for the informal sector laborers. Problem of employment.

¢ Rights of Migrant workers to return to their home country. Migrants returning
home facing COVID-19 health risk.

¢ Rights of Prisoners and detainees against health risk. They are vulnerable to the

26 United Nations Nepal, COVID-19 Nepal: Preparedness and Response Plan. (April 2020). Retrieved from
https://www.who.int/docs/default-source/nepal-documents/novel-coronavirus/COVID-19-nepal-preparedness-and-response-
plan-(nprp)-draft-april-9.pdf?sfvrsn=808a970a_2 (accessed on 26 May 2020)

27 Subina Shrestha, Aljazeera News. 1st April 2020. Retrieved from https://www.aljazeera.com/news/2020/04/hundreds-
nepalese-stuck-india-border-covid-19-lockdown-200401031905310.html_(accessed on 26 May 2020).

28 Inter-Agency Standing Committee, IASC Operational Guidelines on the protection of persons in situations of Natural
Disasters. January 2011. Retrieved from https:/interagencystandingcommittee.org/system/files/legacy_files/Operational _
guidelines_nd.pdf_(accessed on 24 may 2020).
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spread of virus.

e Cases of excessive use of force to enforce measures to restrict movement,
including arrests and detention.

e COVID-19 disproportionately impacts the poor, in part because they lack the
resources to take adequate precautions.

e Management of quarantine for Nepali people coming from India and other foreign
countries.

¢ Management of quarantine, provision of food, water and sanitation facilities at the
quarantine. Right to adequate food and water, Right to hygiene. (Mismanagement
of quarantine at Kotiyamai at Rupendahi. The locals revolted against the behavior
of the staffs who are taking care of the quarantine.)

e Increasing the number of quarantines by anticipating the increase in the COVID-19
Humanitarian Action in Nepal during COVID-19

Nepal government has been trying hard by making humanitarian response plan to
tackle the pandemic COVID-19. Despite its effort the cases of Corona are increasing
proportionately daily. The preparedness became weak and even the response. Before
the first case appeared, Nepal has not taken any measures to cope with the COVID-19
pandemic. On a press meet on March 17 Dr. Sunder Mani Dixit a Physician and
human rights activist said that Nepal lacks testing kit.2? Without testing how can
anyone say what the situation of Corona pandemic in Nepal is? The cases in the
earlier days were very low because only some of the hospitals were assigned the
testing of the virus. The scarcity of the medical equipment for the frontline health
workers makes the situation of preparedness crystal clear.

The government had scrapped the contract with Omni Group, the medical equipment
supplier, for failing to procure protective gears from China and delivering them to
the Department of Health Service within the stipulated date.*® The main reason for
ending the contract was due to the controversy about the commission in buying the
equipment. Hamrakura, an online news portal, alleged that there has been policy-level
corruption in the procurement process, saying the Ministry of Health and Population
had sanctioned up to five times the actual price for some medical gears through the

29 Arun Poudel, COVID-19: To Panic or not to Panic is the Question in Nepal, The Annapurna Express. 20 March 2020.
Retrieved from https://theannapurnaexpress.com/news/COV1D-19-to-panic-or-not-to-panic-is-the-question-in-nepal-2333
(accessed on 27 may).

30 The Himalayan Times. TI Nepal Seeks Action Against Officials in Medical Procurement Scam. 12 April 2020. Retrieved
from https://thehimalayantimes.com/kathmandu/transparency-international-nepal-seeks-action-against-officials-in-medical-
procurement-scam/ (accessed on 27 may).
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Kathmandu-based firms Hospitech Enterprises and Biomed International.®

The Kathmandu Post reports that before the pandemic, hospitals in Nepal had few
Intensive Care Units (ICU) beds (just three in Teku Hospital) which were almost
always occupied, with people in critical condition usually having to wait for the beds
to become empty.** Though the bed facility has been increased and more than 19
hospitals have been assigned for the COVID-19 treatment, it is still insufficient in
proportion to the population and anticipated COVID risks in Nepal.

Nepal has performed more rapid diagnostic tests than Polymerase Chain Reaction
(PCR) tests, which is also one of the causes of the surge in cases. Research suggests
that a rapid diagnostic test, which only tests antibodies in the blood, may not be
highly reliable.** Regarding quarantine management and testing procedures Nepal
has to improve. Kapilvastu’s Chief District Officer, Dirgha Narayan Paudel, says
many people who have been quarantined after they arrived in the district from
India have begun to run away after health authorities delayed their coronavirus test
reports.® The family of the woman who died of COVID-19 on May 14 had to wait
for seven hours to get an ambulance while her health deteriorated.* Poor knowledge
about quarantine and social distancing among public worsen the situation.®® The
above mentioned issues are the critical ones among many.

The relief package announced seems just the formality rather than addressing the
affected people’s need full-fledged. The relief packages announced by the government
through cabinet decision include:

o Food to the needed should be provided by the local level
o Employers in the formal sector should pay the salaries to their employees

31 The Record, Longer lockdown, foul play in COVID19 med deal, PM’s heart rate spike, and succour for businesses and the
poor. 29 March 2020. Retrieved from
https://www.recordnepal.com/category-explainers/this-week-in-politics/longer-lockdown-foul-play-in-COVID19-med-deal -
32 Wikipedia.COVID-19 Pandemic in Nepal. Retrieved from https://en.wikipedia.org/wiki/COVID-19_pandemic_in_Nepal
accessed on 27 may.

33 Brabim Karki, Nepal’s COVID-19 Struggle Continues Amid a Concerning Surge, The Diplomat. 14 May 2020. Retrieved

may).

34 Dirgha Narayan Paudel, Kapilvastu CDO: Quarantined People Run Away Due to Report Delay. Online Khabar, (English
Edition). 26 May 2020. Retrieved from https://english.onlinekhabar.com/kapilvastu-cdo-quarantined-people-run-away-due-
to-report-delay.html_(accessed on 27 may).

35 Anup Ojha, Husband of a Newborn Mother who died of COVID 19 says they had to wait for seven hours to get an am-
bulance. The Kathmandu Post. 19 May 2020. Retrieved from https://kathmandupost.com/national/2020/05/19/husband-of-
newborn-mother-who-died-of-COVID-19-says-they-had-to-wait-for-seven-hours-to-get-an-ambulance (accessed on 27 may).
36 Sher Bahadur Pun, Shrawan Mandal, Lilanath Bhandari, Santoshananda Jha, Sagar Rajbhandari, Abdhesh, Kumar Mishra,
Bimal Sharma Chalise, Rajesh Shah. Understanding COVID-19 in Nepal, J Nepal Health Res Counc .2020 Jan-Mar;18(46):
126. DOLI:https://doi.org/10.33314/jnhrc.v18i1.2629. Retrieved from http://www.jnhrc.com.np/index.php/jnhrc/arti-
cle/view/2629/913 (accessed on 27 may).
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0 One month’s house rent should be exempted to the informal sector laborers and
other needy ones

0 10 percent discount on food items on the government owned companies
0 25 percent discount on internet and electricity up to 150 units

o Free insurance for medical persons

0 No custom duty for the purchase of the medical equipment

0 Deadline extension for tax payments

o Budget allocation and source management of international fund. Management
of National disaster fund and Prime Minister Natural Disaster Fund.

In addition, Nepal Rastra Bank has also announced the relief packages for the
businesspersons and the Bank and Financial Institutions. NRB has rescheduled the
loan repayment time. It has decreased the cash reserve ratio to 3% from 4% for the
bank and financial institutions.

Moreover, the government is testing COVID free of cost. This has also provided relief
to the public and most importantly to the people who are suffering for bread and
butter. The relief provided by the government to the public, whose socio-economic
condition was hardly hit by the pandemic, even came into controversy. The experts
say that these reliefs are good way for a start but more should come up in later days.
The lentils distributed in various wards of Kalaiya Sub-Metropolitan City in Bara as
relief to those affected by the ongoing nationwide lockdown were found to be of
substandard quality. Police sealed a grocery store run by Rajesh Raya, the mayor of
the sub-metropolis, after it was found selling substandard lentils that had been left
unsold for years.*’

Mostly the informal sector jobholders because of joblessness and lack of income
are returning to their respective villages even by walking for days. Even people
from the eastern part of Nepal went to their home in the western part by walking
irrespective of the lockdown. The recovery from the COVID-19 is very challenging.
For this our government has not made any remarkable initiation. In the budget
for the fiscal year 2020/21 the government doesn’t provide any concrete plan for
COVID-19 response. To be sure, there are elements of the new budget that address
some of the concerns of agriculture, measures to use the returned migrant workers
skills and savings for creating employment, emphasis to renewable energy, reduce
petroleum dependence but most of it is cut and paste from previous programs and
do not signify a bold move to confront economic challenges in the wake of COVID-

37 The Kathmandu Post (2020), Retrieved from https://tkpo.st/34NkgvX (accessed 27 May 2020)
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19.3 The socio-economic recovery is the need of the hour. Almost 90 percent of the
economic activities are at halt. The unemployment rate is increasing, people living
below poverty line is decreasing, remittance is decreasing as the migrant workers
are losing jobs at the destination country, the import expect the essential goods has
been halted which results in the huge decrease in the government revenue, private
investment has decreased to almost nil.

So, COVID-19 poses huge challenges to policy makers. A rights respecting approach
will help ensure that the most vulnerable are not overlooked again or — even worse —
victimized twice: first by the crisis and then by the response.*® The recovery should be a
serious concern to the Government, Business enterprises, Tourism Sector, Agricultural
sector and small-scale industries. The Government should bring the concrete and
implementable plan so that the recovery phase can be fruitful and effective.

Even the international actors have been assisting Nepal in terms of response to the
pandemic. The United Arab Emirates has sent an aid plane containing 7 metric tons
of medical supplies to Nepal to bolster the country’s efforts to curb the spread of
COVID-19.The Government of United Kingdom, The Government of Japan, Asian
Development Bank, and Government of Denmark provided aid in the humanitarian
response.** United States of America provided $1.8 million in health assistance
provided to Nepal and will help the government to prepare laboratory systems,
activate case-finding and event-based surveillance, and support technical experts for
response and preparedness, and more.* The World Bank has approved a fast-track
$29 million COVID-19 Emergency Response and Health Systems Preparedness
Project to help Nepal prevent, detect, and respond to the COVID-19 pandemic and
strengthen its public health preparedness. The agreement was signed by the Ministry
of Finance and the World Bank.* The diplomatic channel should work for bringing
the foreign assistance even for the recovery phase. It should start to work from now
on for the efficient recovery from the pandemic.

38 Nepali Times (28 May 2020). Nepal Unveils COVID-19 budget. Retrieved from https://www.nepalitimes.com/latest/ne-
pal-unveils-COVID-19-budget/ (accessed on 30 May 2020)

39 https://www.hrw.org/news/2020/04/16/dont-let-nepals-COVID-19-relief-be-squandered

(accessed on 27 May, 2020) T o
41 Financial Tracking Service(2020). Retrieved from https://fts.unocha.org/countries/156/flows/2020 (accessed on May 27,
2020).

health-assistance-response-to-COVID-19/ (accessed on May 27, 2020)
43 The World Bank (2020). Retrieved from https://www.worldbank.org/en/news/press-release/2020/04/03/world-bank-fast-
tracks-29-million-for-nepal-COVID-19-coronavirus-response (accessed on May 27, 2020).
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Conclusion

The pandemic COVID-19 is troubling all the countries and Nepal is also no exception
to it. The effective, result oriented, efficient and rights-based humanitarian action
is the need of the hour. The humanitarian response in particular should be intact,
fruitful and after all to relieve all the humans from the crisis brought about by the
corona virus pandemic. Humanitarian action should always follow the humanitarian
principles: Humanity, Impartiality, Neutrality and Independence. The most important
aspect of the humanitarian action is to bring out the humans from a disastrous stage
to a dignified and fearless stage.

The obligation for the humanitarian action: preparedness, response, relief and
recovery lay on the state. The government while performing in all the stages should
be accountable and responsible for its citizens and their rights. While dealing with
the COVID-19 pandemic crisis the plan formulated by the government should be
properly implemented. All the humanitarian functions should even focus on the
socio-economic recovery as well. In this kind of crisis, it is hard for the developing
countries like Nepal respond solely in full rhythm because of the lack of resources
like medical gears, even the funding resources and other technical equipment and
expertise. So, the humanitarian assistance from the international organizations and
foreign countries will serve as an asset. The coordination and cooperation with these
humanitarian actors will be helpful in humanitarian response, relief and recovery.

Suggestions

In Nepal the cases of COVID is increasing gradually. In Nepal, from Jan 23 to 29
May 2020, there has been 1212 confirmed cases of COVID-19 with 6 deaths.* In
this situation the Humanitarian response to the crisis could be concrete and result
oriented. The humanitarian response could be based on the right based approach
so that all the humans get the equal treatment and the vulnerable ones are given the
utmost priority. That is giving priority to the poor, marginalized, vulnerable women,
children, senior citizens and other vulnerable population etc. For the Government
should take the appropriate initiation in responding and help people in tackling the
crisis.

The first and foremost thing is that why don’t the government increase the scope
of PCR testing? Since the experts are raising the questions about the reliability of
RDT. There are instances of the negative testing in PCR despite testing positive in
RDT. Secondly the medical gears necessary for the testing as well as for the frontline
workers should be sufficient and even qualitative. The testing kits should be of the

44 World Health Organization (WHO), WHO Emergency Dashboard. Retrieved from https://COVID19.who.int/region/sea-
ro/country/np (accessed on 30 May 2020).
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best quality. Thirdly the management of quarantine should be proper with all the
necessary facilities. The food and water supply should be adequate, sanitation and
hygiene should be properly managed and other necessities should be provided as per
the WHO standard. Most importantly the number of quarantines could be increased
and why don’t the local level government work responsibly? Next, the government
should even increase the ICU beds in the COVID treatment hospitals.

Further, it is the duty of the Government of Nepal to manage the influx of Nepali
coming from India and from (if any) other foreign countries. The local level
government should detect the people and they should be kept in the quarantine. The
local level should be accountable for the management of the quarantine.

Next for relief the government should provide adequate food items to all the informal
sector jobholders who lost their jobs because of crisis. The government should ensure
right to food security. To provide relief for a week or two will not address the need
rather it is just the show off. The loan interest of the business houses and even the public
should be exempted at least for the period affected by the pandemic. To retain people’s
job even in the organized private sector the government should bring the policy to
provide at least 50% wage from their side and reduce the burden of the private sector.

The government should track the migrant workers who became jobless in the
destination country and even formulate policies and strategies to respond to their
crisis. The government should create employment for them. In the first phase
priority should be given to the agricultural sector employment by modernizing and
diversifying the sector. The federal government, local level and even the civil society
in coordination should manage it. If feasible the small-scale enterprises can be set
up and provide the employment for the affected migrant workers. To ensure right to
employment government should adopt the implementable policies (as diversifying
and modernizing agriculture, promoting the small-scale industries etc.). This will
help in the sustainable development of the nation as well.

The humanitarian actors ranging from the international community to the local level
government and even civil society should coordinate and cooperate with each other in
responding with the humanitarian crisis brought by the pandemic. The international
organizations, UN agencies and foreign countries are assisting in the humanitarian
response. Nepal should take this opportunity to tackle with the COVID-19 pandemic
with full effort and proper utilization of the available resources.

The local level government should initiate the tracking and tracing of corona virus.
The local government should enlist and manage the data and information about the
people residing outside ones’ community. So, the local level should operate from the
initial phase in the overall management of the response in this crisis.
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The federal government should formulate necessary policies regarding the recovery.
It should formulate the essential policies for ensuring right to employment, right to
adequate food, right to health, right to sanitation, right against violence, rights of
children, rights of senior citizens and rights of the other vulnerable and marginalized
community to meet their needs. The government should even focus on the resurrection
and revival of the economy after crisis.

The implementation of the above-mentioned activities should be through applying
the right based approach. From the phase of preparedness to the recovery the
humanitarian actors should give priority to the vulnerable, poor and marginalized
people. The principle of humanity, non-discrimination (Impartiality), neutrality
and independence should be strictly followed. The humanitarian response, relief
and recovery should prioritize the disable population, sick people, senior citizens,
children, vulnerable women, poor, returnee migrant workers and vulnerable and
marginalized population. Above all the dignity of the humans should be at the core
and ‘Freedom from Fear’ of the crisis should be created in the minds and deeds of
people. This is only possible through the right based approach.
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Child Labor and Early Marriage as Human
Rights Issues in Nepal

Dinesh Prasad Joshi Ratala

Abstract

Nepal has signed a number of international treaties and become a member of
several international organizations to show its commitment towards safeguarding
the fundamental rights of children at an international level. Similarly, Nepal also
has adopted several domestic policies to address the specific issues of “child labor’
and ‘child marriage’. Regardless of the country’s international commitment as
well as domestic legal provisions, Nepal remains susceptible to the violation of
children’s fundamental rights. The country’s hostile socio-economic condition,
as well as the pressure exerted by socio-cultural factors, hamper the promotion
of child rights in Nepal. Child labor and child marriage have emerged as two
important human rights issues in the country. Connecting the issues of child
labor and child marriage in the broader development goals that strive to promote
quality education and economic empowerment can be the best solution. Rather
than imposing laws explicitly based on the principles of unalienable rights, the
eradication of these malpractices is possible through the timely interventions that
focus on balancing ‘human need’ and ‘human privilege’.

Background

The Universal Declaration of Human Rights (UDHR) came into existence in 1948
after being adopted by the United Nations General Assembly (UNGA). Since then,
the doctrine of Human Rights has been widely used in the academic discipline.
Human Rights are those rights which are inherent to all human beings, regardless
of nationality, place of residence, sex, ethnic origin, color, religion, language, or any
status®. The vulnerability of children has compelled the world community to make
particular reference to them while designing various international legal standards in
the field of Human Rights. In 1989, the United Nations Convention on the Rights

i NCRC) was adopted. 196 countries are a party to this treaty to this
1 This is the definition provided by the United Nations Human Rights Office of the High Commissioner (OHCHR).
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date making it the most widely ratified international human rights treaty in the UN’s
history. Nepal ratified UNCRC in September 1990, without any reservation?. The
existence of UNCRC entitles every child to enjoy some special rights due to their
status. If the rights bestowed to them through international treaties are violated,
abused, or undermined; most often, in numbers and over time, then they become
child rights issues.

Nepal, a small country in South Asia, has its unique history of human rights
development. Until the third quarter of the twentieth century, Nepal did not have
much of the human rights testimonies owing to its strong traditional cultures,
religious norms, lack of human rights education among other factors. However, the
fourth quarter of the same century provided the country an eye to look for numerous
iniquities and offenses due to the influence of globalization and modernization. The
notion of human rights is swiftly evolving in Nepal at present.

As recognized in the UDHR? as well as in the UN charter?, the inherent dignity and
the equal and inalienable rights of all members of the human family is the foundation
of freedom, justice, and peace in the world®. This is valid for all men and women,
and especially for children, who are considered to be the future pillars of the society.
According to Gajurel (2007), children are regarded as a source of hope for the family,
society and country as the growth and development of a society heavily depends on
the health and well being of its children.

However, it is quite difficult for a country like Nepal to fully fulfill its human rights
obligations in general, and that of children in particular, due to the country’s own kind
of challenges. According to Karkee and Comfort (2016), various efforts have been
made by several governmental, non-governmental, and civil society organizations to
protect children’s rights. However, in comparison to various countries in the West,
efforts made in Nepal to this end are fewer. Critics believe that the concept of human
rights originated in the West and therefore countries there promote this notion to
reflect Western interests and to maintain their cultural hegemony.® Although the
situation may have changed for better in the last few decades, violation of child
rights is still rampant in different facets of the Nepalese society. A country with

2 United Nations Treaty Collection. Retrieved from https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=1V-
11&chapter=4&clang=_en on May 17, 2020

3 UDHR. Claiming Human Rights. Retrieved from http://www.claiminghumanrights.org/udhr_preamble.html on August 8,
2019.

5
6 Ahmed Shaheed and Rose Parris Richter (2018). Is “Human Rights” a Western Concept? International Peace Institute (IPI)
Global Observatory
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extreme poverty’ and inequality®, Nepal is susceptible to the occurrence of various
child rights issues; including ‘Child labor’ and “early marriage’.

Before exploring why “Child Labor’” and *Early Marriage’ have been human rights
issues in Nepal, it is necessary to define who the children are. Article 1 of the UNCRC?
as well as Nepalese government’s ‘Act Relating to Children, 2075 (2018)’ defines
children as “persons who have not completed the age of eighteen years.” It is the legal
obligation of the state and the moral obligation of the family to provide special care
and assistance for the full growth of a child until he or she attains maturity. Children
have the right to enjoy their childhood so that they can shape their future better.
However, many children do not get to enjoy their childhood due to several socio-
cultural and economic factors.

1. Child Labor

Child labor is an example of the many global human rights issues related to children.
International Labor Organization (ILO)™ has defined ‘Child labor’ as “work that
deprives children of their childhood, their potential, and their dignity, and that is
harmful to physical and mental development.” In other words, any work that is
spiritually, socially, physically, and ethically detrimental to children is referred to as
child labor. Due to the existence of child labor, a child lacks an opportunity to enjoy
special rights granted to him or her as a minor. According to “The ILO minimum age
convention No. 138 (1973)’ the general minimum age for admission to employment
is 15 years (13 years for light work) and that to hazardous work is 18 years (16
years under certain conditions).!* Regardless of these legal provisions concerning
age limits, it has been reported that about 152 million children in the world are
economically exploited as child laborers; among which half of them are engaged
in hazardous works.'? The figure above shows that child labor remains an issue of
grave concerns globally even in the wake of the 21 century- an era that has seen an
evolution of various institutional developments to safeguard human rights.

7Nepal Living Standard Survey, 2011. Retrieved from http://cbs.gov.np/image/data/Surveys/Nepal%20L iving%20
Standard%20Survey%202010_11-English/Statistical_Report_\Vol1.pdf on August 8, 2017

8 Dhungel, K.R. (2016). Unequal Nepal. Published in MyRepublica Daily, Nepal. Retrieved from
http://admin.myrepublica.com/opinion/story/37844/unequal-nepal.html_on August 8, 2010. The writer mentions that the
upper 20 percent of our population in the wealth ladder holds 56 percent of wealth while the rest of 80 percent holds 44
percent

9 Convention on the Rights of the Child. Retrieved from http://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf on
August 8, 2017

10 ILO (2020). What is Child Labor? Retrieved from https://www.ilo.org/ipec/facts/lang--en/index.htm on May 17, 2020
11 ILO (2020). International Labour Standards on Child Labour. Retrieved from
https://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/child-labour/lang--en/index.htm on
April 19, 2020

12 Joining forces (2019). A Second Revolution Thirty years of child rights, and the unfinished agenda. Retrieved from
https://reliefweb.int/sites/reliefweb.int/files/resources/2019_06_14%20JF CRN_A%20Second%20Revolution_Global%20
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1.1 Legal Provision Against Child Labor in Nepal

Child labor deprives children of enjoying their political as well as socio-economic and
cultural rights. Various countries around the world, including Nepal, are committed to
addressing this issue. At an international level, Nepal became a member of ILO since
August 1966 and that of UNCRC since September 19924, Nepal’s membership of
ILO means that it is committed to abiding by global labor norms that discourage the
use of children in the workforce. Similarly, Nepal’s ratification of UNCRC means
that the country is committed to protecting the fundamental human rights of children,
including those related to labor. In principle, Article 32 of the UNCRC urges all
the state parties to take necessary legislative, administrative, social, and educational
measures to safeguard the working rights of children.

Nepal has not only signed international treaties and agreements that bind it legally but

also adopted several domestic policies to combat child labor. The newly established
federal democratic republic of Nepal®* adopted the new Constitution of the country
in 2015. Article 39 of the new constitution (2015)* prohibits using children in any
form of hazardous work. Further, according to ‘The Child Labor (Prohibition and
Regulation) Act of 2000, the minimum age for work in Nepal is 14, although it is
16 years for hazardous work.” Amendments to this Act are underway to lift the
minimum age of entry into hazardous work at 18. This implies that the practice of
child labor is illegal in Nepal and anyone who is involved in such heinous acts shall
be punished by appropriate laws.

1.2 The Reality of Child Labor in Nepal

Regardless of the existing legal provisions, many children in Nepal are forced to
work before they turn 15 to meet their daily necessities as well as to supplement
the household chores of their parents. According to the ILO reports®®, of the 7.7
million children aged between 5-17 years in Nepal, an estimated 3.14 million (more
than 40%) are working, mostly in rural areas. Similarly, the reports of the Bureau of
International Labor Affairs has found that the children in Nepal are engaged in one
of the worst forms of child labor in different sectors like agriculture, industry, and

13 ILO (2020). Ratifications by country. Retrieved from https://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:11001:0:
:NO::: on May 17, 2020

14 Ibid, 2

15 This is the official name of Nepal adopted since 2008 after many socio-political events and changes in the country.

16 The constitution of Nepal. Retrieved from http://www.wipo.int/edocs/lexdocs/laws/en/np/np029en.pdf on August 10,
2017.

17 Nepal Law Commission (2018). Retrieved from
http://www.lawcommission.gov.np/en/archives/category/documents/prevailing-law/statutes-acts/child-labor-prohibition-and-
regulation-act-2056-2000, on April 19, 2020

18 ILO (2020). Eliminating Child Labour In Nepal. Retrieved from https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-
bangkok/---ilo-kathmandu/documents/projectdocumentation/wcms_182777.pdf, on April 19, 2020
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service.'® These figures, which are believed to be on a decreasing trend as compared
to the previous years, however, represent a clear violation of child rights and against
the will of the ILO convention no 182 (the convention concerning the prohibition
and immediate action for the elimination of the worst forms of child labor).

1.3 ‘Law’ vs. ‘Reality’ in Eliminating Child Labor in Nepal

While there are good policies on the table to address child labor, the gap between
policy and practice is very huge. It is seemingly hard to implement child labor-
related policies in Nepal owing to the country’s domestic challenges. Joshi (2013)
has found the roots of the child labor problem in Nepal in the larger socio-economic
and cultural systems of the country.

Nepal is perceived to be one of the poorest countries in the world. According to the
World Bank?, 39% of the country’s population was believed to be poor in 2019, with
an income of less than $3.20 a day. Due to poverty, it is hard for many families who
live under the poverty line, especially in rural areas, to provide an adequate standard
of living to the family members including the children. A family in Nepal generally
consists of more than one child. World Bank® notes the fertility rate in Nepal to be
2 percent in 2017, which means on average a woman can give birth to 2 children in
her lifetime. However, the number of children per family increases up to five or more
in remote areas. As Libois and Somville (2018) have revealed, there is a positive
correlation between the number of children and household poverty. The more the
number of children, the poorer a family is.

On one hand, more than one-third of the entire population, which is poor, will find
it hard to help meet the basic needs of the family. All the members, including the
children, will have to work somehow to overcome the economic challenges of the
family. On the other hand, as the Food and Agriculture Organization of the United
Nations (FAO)? mentions, Nepal is an agricultural country that engages 66 percent of
its population on subsistence farming. This means a large percentage of subsistence
farming in Nepal will require more helping hands or manual labor. This will compel
or motivate children to be engaged in child labor to escape the vicious cycle of
poverty collectively as a family.

19 U.S. Department of Labor (2020). Child Labor and Forced Labor Reports Nepal, retrieved from
https://www.dol.gov/agencies/ilab/resources/reports/child-labor/nepal, on April 19, 2020

20 World Bank (2020). Nepal at a glance. Retrieved from https://www.worldbank.org/en/country/nepal/overview on May 18,
2020

21 World Bank (2020). Fertility rate, total (births per woman)- Nepal. Retrieved from
https://data.worldbank.org/indicator/SP.DYN.TFRT.IN?locations=NP on May 18, 2020

22 FAO (2020). Nepal at a glance. Retrieved from http://www.fao.org/nepal/fao-in-nepal/nepal-at-a-glance/en/, on May 18,
2020
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In a country having a higher rate of unemployment,?® the fake promises of an
attractive future by abusers and the lack of education and awareness about ‘rights’ by
the children and their families often make them easy prey of forced labor. Children in
Nepal are found to abstain themselves from their classes or even forced to quit their
schools because of the overlapping work and school schedules.?* Although children
may be willing to continue their schools, their fate is ultimately determined by the
economic structure of the family and society. The poorer the family, the lower the
chances of receiving educational support. Poverty, in this way, has the potential to
violate children’s fundamental right to education.

Children in Nepal are believed to be working both in the formal as well as informal
sectors. Engaging children in either sector is a ‘child labor’ issue. However, those
working in the informal sector are believed to suffer more as they are forced to
work under very unhygienic conditions, often with low or no wages. This further
aggravates their plight. For example- many young girls are exploited as cabin-
restaurant workers or hosts in dance bars, and young boys are commonly used as
dish-washers in hotels and restaurants. Due to age concerns, many underage children
are barred from being taken to hospitals even if they suffer from serious injuries
while at work. This violates their right to health. In this way, regardless of the place
of work, children lack protection from abuse and exploitation.

According to the ‘Nepal Human Rights Year Book 2020’ published by Informal
Sector Service Center (INSEC), there were a total of 16 reported human rights cases
of abuse related to child labor; 4 associated with females and 12 associated with
males.? While the report sheds some light on “child labor’ in general, what can be
inferred from here is that men suffer more than women in terms of labor exploitation.
In this way, child labor has been more like a norm deeply rooted in Nepalese society.
This has affected not only the physical and mental health of a child but also their
safety as well as their full growth and development.

While there are strong laws to outcast child labor practices in Nepal, the reality shows
that it is sometimes viewed as a need to supplement the household deficiency of food
and economy at the grassroots level. Rather than imposing labor laws entirely based
on the principles of human rights, the eradication of child labor in Nepal is possible
only with the introduction of policies that aim to bring a balance between ‘human
need’ and ‘human privilege’.

23 According to the Nepal Labor Force Survey 2018-19, the unemployment rate was estimated at 11.4 percent.
24 Koirala, N.P. (2012). Poverty and the school dropout rate in Nepal. The World Bank Report.
25 INSEC (2020). Nepal Human Rights Year Book 2020 (English Edition). For details: https://www.insec.org.np/wp-
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1.4 Learning from Global Experiences:

It is not only Nepal, but many developing countries around the world are combating
child labor issues from decades on. Nepal must learn from other countries the
mechanisms applied to reduce the figure of child labor, if not to put an end to the
practice. It is very impractical to argue that formulation of a new set of policies alone
can wipe out the problem of child labor in Nepal given the socio-economic and
cultural structure of the society. However, the best practices of the world, especially
those of developing countries, can be replicated reframing them under the Nepalese
context.

For example- El Salvador, a small country in Latin America, has made significant
progress in removing hazardous child labor from the sugar cane industry. By raising
awareness, improving education and training, and organizing community-based
monitoring schemes, the country was able to reduce the number of child labor in
sugarcane production from 12,380 in 2004 to 1,559 in 2009.%

Learning from the El Salvador experience, apart from the institution-based awareness
campaigns, Nepal can utilize different sources of social media (utilizing the modern
gifts of technology) for achieving this purpose. The outdated education system that
gives degrees but not the survival skills can be improved through the introduction
of technical and vocational education from the basic level. This kind of education
can provide students with knowledge and skills that can equip them to find, if not, to
create their jobs in the future.

Community-based monitoring schemes can be applied both at the family as well as at
the work level to grasp the picture of the child labor situation in a particular area. The
mobilization of volunteers can check whether a particular family has sent their kids
for hazardous work or not and punish them accordingly if found guilty. Similarly,
identification and the timely inspection of employers (families or companies) that
hire underage children can be done. Provisions can also be made to punish the
offenders as per the verdict in any cases that involve either the ‘worst forms’ or the
“forced’ labor.

The establishment of workplace safety and health committee is a legal requirement in
many countries like Kenya, Barbados, and the Philippines.?” As unemployment remains
a big social problem in Nepal, a child’s engagement in light works may provide a
source of income for the family’s daily survival. It is, therefore, necessary to design
policies aimed at safeguarding safety and hygiene standards of working children (in

26 ILO (2016). Eliminating and Preventing Child Labor. Retrieved from https://www.ilo.org/wcmsp5/groups/public/--
-dgreports/---dcomm/---publ/documents/publication/wcms_456960.pdf on May 19, 2020
27 lbid, 26
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light works) rather than cutting off their access to the available economic options.
2. Early Marriage

Any kind of marriage which takes place at the age below the one set by the law
of a particular country is referred to as early marriage (or child marriage in some
contexts). In the lens of the United Nations Children’s Fund (UNICEF), early
marriage is “a formal marriage or informal union where one or both of the parties are
under 18 years of age.”?® This suggests that marriage before the age of 18 is against
the human rights norms as it directly violates four broad categories of children’s
rights; survival, development, protection and participation®. Regardless of such a
provision, UNICEF’s global data shows that about 650 million girls and women alive
today were married before their 18™ birthday and that 12 million girls are married
before the age of 18 each year.*® The data resonates with the prevalence of early
marriage in different corners of the world, most notably in various regions of South
Asia (Khanna, Verma and Weiss, 2013), including Nepal.

2.1 Legal Provision Against ‘Early Marriage’ in Nepal

Early marriage devoid children from enjoying their infancy fully. With this realization,
Nepal remains dedicated to resolve this problem. At an international level, apart
from being a member of UNCRC since September 19923 Nepal has also ratified
the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) in April 1991.%2 Nepal’s signing of UNCRC means that the country is
legally obliged to protect the fundamental human rights of children, including their
right to marry at an appropriate age set by the law. Any forms of child marriage would
violate article 2.2 of UNCRC. Similarly, Nepal’s ratification of CEDAW refers to its
obligation of protecting women and girls from any form of discrimination that is
against their will. In particular, article 2 (e) of CEDAW protects girls and women
from the discrimination that may arise in private or public spheres of life.

Nepal has enacted strong laws to combat early marriage at the domestic level too.
Child marriage is legally prohibited in Nepal. The most updated Marriage Registration
Act of the country sets the minimum legal age of marriage as 20 years for both

girls and boys (Although, they can marry at 18 with parental consent)®. This means

28 The definition of marriage used by UNICEF. Retrieved from https://www.unicef.org/protection/57929 58008.html on
August 10, 2017

29 Sekulovic and Allen (2010). Bamboo Shoots: A Training Manual on Child-Centered Community Development /Child-led
community actions for facilitators working with Children and Youth Groups. Plan International-Southeast Asia, pg. 80

30 Retrieved from https://data.unicef.org/resources/child-marriage-latest-trends-and-future-prospects/ on March 21, 2020

31 Ibid, 2 and 14

32 United Nations Human Rights Office of the High Commissioner (OHCHR)(2020). UN Treaty Body Database. Retrieved
from https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=122&1 ang=EN on May 19, 2020
33 Marriage registration in Nepal. Retrieved from https://www.nepallawyer.com/blog/marriage-registration-in-nepal on
March 21, 2020
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anyone who is married before the age of 18 will have to face some legal actions and
different degrees of punishment depending upon the case; mostly the age and gender
of the child involved3.

2.2 The Reality of ‘Early Marriage’ in Nepal

While a fixed age bar at 20 has been set to determine the union of two young couples
in Nepal, this has often been ignored by various families and societies due to the
strong pressure exerted by traditional norms, cultural practices, and societal values.
The reports from the United Nations Population Fund (UNFPA) reveals that 41% of
women aged 20-24 in Nepal are married before they turn 18.% Similarly, UNICEF
data® shows that 1 in 10 girls get married at 15 and 1 in 10 boys get married at the
age of 18. Although girls seem to fall onto the trap of marriage earlier as compared
to boys, it does, however, affect the boys significantly.

2.3 ‘Law’ vs. ‘Reality’ in Eliminating ‘Early Marriage’ in Nepal

While the law has set the legal age of marriage at 20 in Nepal, the country has the third-
highest rate of child marriage in Asia, after Bangladesh and India.®” Child marriage is
a customary, socially established practice that has been carried on for generations® in
different corners of the country. Its roots lie in various socio-economic and cultural
pressures like poverty, traditional customs, family practices, and values. Therefore,
the end to the practice of child marriage in Nepal depends on the extent to which the
country can address these socio-economic and cultural challenges.

Child marriage is a subject of concern in Nepal because the consequence of this
social evil is harmful to the young souls. For example- research has revealed that
married girls in Nepal are 10 times more likely to drop out of school than their
unmarried peers.*® Assuming the data to be true, we can argue that girls are deprived
of their development rights. In other words, girls have to sacrifice their universal
right to education much earlier in comparison to the boys of the same age category.
This not only hampers girls’ access to possible opportunities in the future but also
widens the gap of gender discrimination.

Child marriage has often resulted in abuse and exploitation of children thereby raising
debates about the enjoyment of their protection rights. As reports have depicted®,

34 Human Rights Watch (HRW) (2016). ‘Our time to sing and play’- Child Marriage in Nepal. Retrieved from
https://www.hrw.org/report/2016/09/08/our-time-sing-and-play/child-marriage-nepal on May 18, 2020

35 UNFPA (2020). Retrieved from https://nepal.unfpa.org/en/node/15217 on March 30, 2020

36 UNICEF (2020). Retrieved from https://www.unicef.org/nepal/reports/ending-child-marriage-nepal on March 30, 2020
37 Ibid,36

38 Gautam, K (2019). Child marriage in Nepal: Stakeholders’ perspective. Journal of Health Promotion, vol. 7, pg. 1-6.
39 Sekine, K., and Hodgkin, M.E. (2017). Effect of child marriage on girls’ school dropout in Nepal: Analysis of data from
the Multiple Indicator Cluster Survey 2014. PLOS One 12 (7)

40Child Marriage and Domestic Violence. International Center for Research on Women. Retrieved from
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child marriage has the prospect to increase the occurrence of domestic violence,
worsening family relations, etc. among others. In this way, an early marriage that may
cause the abuse and exploitation of children can affect human dignity. This kind of
psychological torture may prevent one from realizing his or her full potential in life.

The INSEC report 2020 finds that there were 42 human rights cases of abuse related
to child marriage recorded in the previous year; of which 36 were related to women
and 6 were related to men.** The data implies the greater risk of protection for women
from different forms of exploitation as compared to their male counterparts.

Early marriage has the prospect to hinder the enjoyment of one’s survival. Every
child below 18 have the right to associate with their family members, especially the
parents, and receive their warmth and support to build their life plan ahead. However,
marriage at a young age will prevent them from family associations as the couples
will be obliged to undertake new roles and responsibilities. Early marriage is directly
proportional to conceiving and raising children at a young age. This has the prospect
to impact survival rights; the reproductive and sexual health rights, especially of
women. At a young age, children would not have developed their level of maturity
to understand the depth of problems that may arise in life. This lack of maturity and
understanding can affect their survival severely.

The practice of early marriage is a grave human rights concern that affects the
participation rights of the children. Often, the full consent of the marrying partners
is not given due consideration amidst the pressure exerted from the family. In the
name of ‘arranged marriage’, several children are barred from participating in
matters affecting their future course of life. This stands against ‘the best interest of
the child’; one of the main principles upon which child rights are founded. Although
the government has tried to abolish child marriage from Nepal since the 1960s, it
has failed to do so mainly because of the highly traditional structure and deep-rooted
beliefs of the society.

2.4 Learning from the Global Experience:

Early marriage is one of the pervasive social evils of our times where the battle against
it has been won in many parts of the world, although Nepal still regards it reasonable
considering the tough economic constrains prevailing in the wider community.*
Having said so, it does not mean, however, that the country is not putting any efforts
to tackle the issue. In an attempt to address this problem, the government of Nepal

https://www.icrw.org/files/images/Child-Marriage-Fact-Sheet-Domestic-Violence.pdf on August 10, 2017.

41 lbid, 25

42 The New York Times (2019). As world makes gains against child marriage, Nepal struggles to catch up. Retrieved from on
https://www.nytimes.com/2019/06/06/world/asia/nepal-child-marriage-unicef.html May 19, 2020
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launched the ‘National Strategy to end child marriage’# in 2016. This plan vows
to eradicate such a practice from Nepal by 2030. How this plan gets implemented
and what kind of results it brings by the already set timeline remains to be seen.
However, one thing is clear; failure to address everyday socio-economic concerns of
the society with a major focus on “child marriage’ alone is certain to make this plan
too ambitious to be achieved. Although it appears quite challenging when it comes
to the materialization of several positive measures, Nepal can learn from the best
practices of other countries to deal with this problem.

Child marriage remains common in sub-Saharan Africa (Efevbera et al., 2019). The
recommendations based on several projects implemented by Plan International in the
region suggest the development of coordinated multi-sectoral approaches to connect
child marriage issues in the broader development goals. The recommendations include
the need to work closely with the service providers; the civil society organizations,
the traditional authorities, and the governmental departments, etc. While civil society
organizations can support youth-led social movements to scale up actions against
child marriage, collaborative work with traditional authorities can lead up to social
norm change.* Both of these efforts can work well towards raising awareness of
institutions like families and the societies on negative impacts of this evil practice.
Side by side, various government departments can incentivize education and increase
its quality so that girls find other alternatives to early marriage.*®

Bangladesh, a country in South Asia, is believed to have the highest rates of child
marriage of girls under the age of 15 years in the world.*® To end this social epidemic
in Bangladesh, civil society organizations there have also worked on large-scale
initiatives to provide life skills and economic opportunity to girls.*” Skills learned
through these initiatives can help raise girls’ empowerment. Empowerment can
engage them in economic activities. The economic gains they may make can silence
the family from marital pressures at young. Even at the policy level, the country
adopted the “‘Child Marriage Restraint Act’ in February 2017 (and later on passed as
law since March 2017) in line with target 5.3 of the Sustainable Development Goal
(SDG). Envisaging “child marriage’ related policies under the broader goals of SDGs
can help reduce the bulk of the problem.

What Nepal can learn from the experiences of Sub-Saharan Africa and Bangladesh

43 Available at https://nepal.unfpa.org/en/publications/national-strategy-ending-child-marriage-0 (in Nepalese language)
44 Plan International (2020). 18+ Ending Child Marriage and Teen Pregnancy in Eastern and Southern Africa. Retrieved
from https://plan-international.org/publications/ending-child-marriage-resa on May 19, 2020

45 Ibid, 44

46 HRW (2015). Bangladesh: Girls Damaged by Child Marriage. Retrieved from
https://www.hrw.org/news/2015/06/09/bangladesh-girls-damaged-child-marriage on May 20, 2020

47 Plan International (2020). Ending child marriage is possible: Invest in what’s working. Retrieved from https://plan-
international.org/blog/2019/01/ending-child-marriage-possible-invest-whats-working on May 19, 2020
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is that reducing (or ultimately ending) child marriage is possible through educational
promotion and economic empowerment. It should be well noted that the sustainability
of the projects aimed at child marriage eradication requires coordinated efforts from
different stakeholders of society. Therefore, Nepal should put more efforts into
identifying important stakeholders who can become the agent of change with timely
governmental interventions.

For the Future:

To conclude, child labor and early marriage remain as two challenging human rights
issues in the present context in Nepal. While there is an abundant number of plans
and policies in the country, they have not been implemented fully to safeguard the
rights of the children as per the international standard. The monitoring of child rights
falls under the jurisdiction of the Ministry of Women, Children, and Social Welfare
(MoWCS) in Nepal. As such, the Central Child Welfare Board (CCWB) has been
created within MoWCS to look after child rights issues. Further, the Ministry of
Education (MoE), Ministry of Federal Affairs and Local Development (MoFALD),
National Human Rights Commission (NHRC), etc. have joined hands to tackle
these issues cooperatively. However, the policy formulated by various governmental
bodies has not been fully translated into practice due to the lack of human, financial,
and technical resources.

Learning from the global experience and best practices, Nepal needs to integrate
issues of child labor and child marriage into broader developmental goals. Efforts
should be made to improve the existing educational sector so that it can equip the
upcoming generations with life skills and knowledge, not just the degrees. Similarly,
investment should be made for promoting economic empowerment in the country,
especially for young girls. Education interwoven with empowerment can cut the
deeply-tied roots of these issues from the Nepalese society.
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Anish Kumar Paudel

1. Masters in Social Science (English and
Economics) Bachelor (Law)

2. Human rights Officer, National Human
Rights Commission

3. Research and Human Rights

4. paudelanish@gmail.com

5. 9851116606

Dinesh Prasad Joshi Ratala

1. Ph.D. researcher at the University of
Tokyo Japan, ‘Human Security Program

3. Migration, Children and Education.

4.dinesha692@hotmail.com

5. 9841555219
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National Human Rights Commision, Nepal
Central Office

Harihar Bhawan, Lalitpur

P.O. Box No. :9182, Kathmandu

E-mail : nhrc@nhrcnepal.org
Phone No. : 01- 5010015/16/17/18
Website : www.nhrcnepal.org
Fax : 01-5547973, 5547974
Hotline : 01-5010000

Biratnagar Office, Chandani Chowk

Phone No. : 021-461931, 461093
Fax : 021-461100
Khotang Office, Diktel

Phone : 036-420284
Janakpur Office, Devichowk

Phone No. : 041-527811, 527812
Fax :041-527250

Sanepa Office, Sanepa

Phone : 01-5530362
Pokhara Office, Janapriya Marga
Phone No. :061-462811, 463822
Fax : 061-465042

Butwal Office, Rupendehi

Phone : 071-410175, 410176
Nepalgunj Office, Shantinagar
Phone No. : 081-526707, 526708
Fax : 081-526706

Jumla Office,

Phone : 087-520222
Dhangadhi Office, Uter Behedi
Phone No. : 091-525621, 525622
Fax : 091-525623
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National Human Rights Commission, Nepal
Harihar Bhawan, Pulchowk, Lalitpur, Nepal
P.O. Box: 9182, Kathmandu, Nepal
Phone: 01-5010015, Hotline: 5010000



