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TR T T AR STHSHTTHA TG B | SR ST FEeehl SR T S o
SHTEHeh ST el B | J8 3 T8 HeTIRIST Seledl A STfeehren gftesho
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i AfwREER WE T5Ehl B | T8 THH HfTSe Te SAwRT TR
T Teredere e YUl e Srden fosamT TR SEH SEEIH == T g
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TR SAHR SR AT MR B 1! RIS Tl SIERRAT TR SR
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M TEHHA qUH AAfheedsd favadr oral Afae e ool ok THaiH
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1 https://www.who.int/news-room/commentaries/detail/health-is-a-fundamental-human-right
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Tod : TP geheT<iid el Yol Fgsl ®UHl UGS, ¥ aen T,
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ATl GGl &RT 98 b1 SUERT (%)
ECCIE
https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspx 8RTa fafd 09914128

UN Committee on Economic, Social, and Cultural Rights. General Comment no. 14 the Right
to the Highest Attainable Standard of Health (Article 12 of the International Covenant on
Economic, Social, and Cultural Rights). Aug 11, 2000, E/C.12/2000/4. https.//www.refworld.

org/pdfid/4538838d0.pdf TRTaT fAfT J0WICILE
7 https://www.thelancet.com/action/showPdf?pii=S0140-6736%2820%2931255-1 wRwar fafa
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FH T STFEETT FHEY TTH gIea | T FShehI@ U T AT e
90 Y el TRUH S | IJH FAH 9 Sfeqel SAUHR, Aaiaege SR,
THTTEGH SATTHRSIE HfqTd AMHRBE At a1 <A TH TEed 18 I8 99 frfau
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ST STTEATH] FEeheshI@oh! YO T STadsied a2 fareg® o= 7+ forfawen
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SRRETere STRifte UfATTs 2R88 & T Ul STerweT STfHehRah! FHerdl bl SHagen
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TIETE, F1E T SUge TRehl Siaqehl SATHHR Hed WXfETd gIus 1°

TTHSHO  STORAAGHAT I FEERIH THIH ARG AR, wi<ges 9t
g Eaad T foeR sifveafheal a=tarsdl Wa-aee Fufd THu- T 9 %
T SHerEe ST STdTehl Tareeen! fad T sTrerearshdrenl @I g0 & | a9 ferfwet
T aRee® o1 el denteRd (Legality), ST (Necessity), THTHT kT
(Proportionality) ¥ 2Ifa¥%g (Non-discrimination) STl fagrad semia g & |
1T T Y THHeH Zewen At A1 Wbl §Iu- a1 4 fehfaTenl T SresTar]
T 3Tfad g g, IReh a1 TSI AR a1 Fiaem qo7 Hae IReedT T
ST SRl e Giadn T SHIgEs! HeMRISTE el ST ST STevaeh ST d4
I, HETHRT & ATH STHdTehl Toreed feden @I sTereeh gedwHeh @I A fufud gad
A1 FHA STHRAT A IeHTEfe A eI e of T i §9 |

8  AMIRE A TSTHITeh SRR STRITed IR QR&8 T 4R ¥(?)

9 https://www.ohchr.org/Documents/Events/EmergencyMeasures COVID19.pdf @Rual ffa
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fgelE 7 Wl AR AT HRT FEh TSHHR FEIET T ST fearees
Sfed g HeH A= 110 =1 9T 9 STATSITaT HUah SAhes eehl Taieeh S Suger
AT T ZATGAR Tfoad WWIIehl STaCHd Wbl B | TIGHT I araraalhl sTaee
ST AU ATBEER B 49 Feh I HeRrel I &l | I STaemM d
St 3Tes go 9 foni aRfEerfamn fa decrl g7 v o 91 7eqd ™ 99 |
IR Tar AHfES 9 IR SAfheEs HiHS HRMNeIE STHHNI Terkelshl
AT TR D | IR : ST Ten foqu siftheeddl @i Hifire < S armn,
iR w1 Frafad Tam U Siiuelt 2197e §a1 SHieEehl TR Tae 99 Wi 5=
TR B | FHIME 2R I T SIS STHeRdre fafsid ThRIHS FHTee HAIaseh ST
T TR TTE B | 9 T AT THROT Haqa@l ST STErifees I SAhHes SHa8R
(T, ®=A, Faearsa onfe) IfEq, fasedmm feafmme e s/est weie® g TR
T UM Jfg YTH TE0 | TIRERARE 3R I 9ih g, Mo, SRR Y fEamer

eI Taeen © |1
¥ WS MR

IS ANTRREER U 311 I TR Afthehl SI&d SIHNEE g | IHS Fee uf
TEMRIH THIAT 76 Afh TE 7 LT ®A §0 | TS ANRFEEHT IFTIfaiemersh
ST HASR g1 T Ufes 3 311 WTeEIHd @A o JUHS WHUIfash 99T I de
SFEHAT @A T | 9890 SHiees! fovm & fog e qen «ifas g e T se
TRISA, TATEATI=RET Ugd ST GRET T GRETEHT 0 g 112

Y IATHT WA

T h ATHSTS Al ATIRRENE dfoad SAfhal TaHT fog=o | 3Tfedw, amitss
qoT Aieepfaer feeprErert oTiftcd Ifaemas ¢R&& W TsUe ANTRehchl TSI
AMIFRSTE TN TS el a1 YA AGUH Alhe®, Teqaeeish, IR T T

10  https://www.ohchr.org/Documents/Issues/Disability/COVID19_and The Rights of Persons
with_Disabilities.pdfeRua ffd 20wvicigg

11 fted AFa IR ST aftfes Ifaaed 0we/R0uy & 3¢
12 https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspxzRua fafd 309si¢128
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YT T 1 9 Sfthepl UFeToeh ¥ SUERIcHs W] YaeEehl IuH Tgaor
o o WA T oA T ST Wohl B |13 ST, Tl TUET The TSl H -
FHAT Afh A Wbl T | FH0 EEd o FRAAT Wehl Afhe® ad el shrekd
FHHARI U TSHHAY § fedeae &l SIaHHr 9 FHgH1 98 | “HRATR o1 feid FEee
IR g U X FRATR a0 ferdasrern o6t firegure g wuehe difdes gl e T o&
SIS T YTHIS ool TIH THall STRAT T T e TrIEal &0 | THe T4 HUDE
YA Tl S TRR TG GIgTeNe B0 9 | TS Wd-=Idiee Sfsadal T
T Hfchehl STAR I TR o1 JATGHT THH TIHT THIS | T TFEa YT e
Galreh forshcdg®ehl G TR YATeE Bre AT U e fequd 875 | Ieahr) femr o
STUPRITES AR a1 GTHAH W hal- T e TSR Hesd % & fogu
TS | T B T e IR STTLATH STETHT TR healle FhRT fearsat
T IS

R.& S s

THa AfRIEr =Rifted FAe $1 U fFfamar s deueeR afsa T
T 116 Ffe ARMIS faraefa 3 devr T afsadien SR wHsiR enfefe Bfaaa wuam
SIS SRl Sfh 91 THESE e TIHT STH TRl A= | IHS HHSH,
3Tk, AMTRER X ASTHIfdeh SHaHT HEANTA STHAMA ¥ THEeE fHstH TRel TaH S
ST QTR B |17 TFR WY T9 FEERIG § 030 TH STHAMA T3 Sl
foehrent @&a (Sustainable Development Goal SDG) -l SEI=ET I STHX IR
T |1® GIH TLISHH YIS TG HIITSHT qralf-2d Ufge! JEirem] Te ST

13 International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR) %I General
Comment No. 14,The Right to the Highest Attainable Standard of Health" & States are under the
obligation to respect the right to health by, inter alia, refraining from denying or limiting equal
access for all persons, including prisoners or detainees, minorities, asylum-seekers and illegal
immigrants, to preventive, curative and palliative health services"

14  https://www.penalreform.org/covid-19/covid-19-the-risk-to-places-of-detention/ ERTHI fafd 0991128

15 https://www.hrw.org/news/2020/03/19/human-rights-dimensions-covid-19-response#
Toc35446577 R fifd J09wiciy

16 International Convention on the Elimination of All Forms of Racial Discrimination, articles 1
and 5. See also the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights.

17  https://unsdg.un.org/sites/default/files/2020-04/COVID-19-and-Human-Rights.pdf FRua fafi 09s1¢I28
18  https://www.ohchr.org/Documents/Issues/Racism/COVID-19_and Racial Discrimination.pdf
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FITIE TeMRIS ST TR TR arsrl THee YHSHT SR I GIHT=ehd T T8
e STfie TSI SIRaHHT Wehl W= | favamn syeries A, Hifd T stsamene
relsifTeh TRl Tgd T T SUFRETE Sfad |1 Tehl a7 UgHTd YU g T |
SYATEH S Ieh WiHe HeMRIH STIR U137 Hesieh Wreedenl STERYd fasa
Bl T RIS 2] HEHRIGH RN AT SITH] sfHeks® = Jepres gwiferd YT =4 |
e FRRd 30T USEATH TIGEES USTIRT I SR THISTH H1d SHEE Hfre- 2]
TSHH a1 FHARE SN T T ST ol B | TR Iig&adl AHa SR
T 9 AYHR T T SeEId IR oo, faueyel =aer ¥ faugH wees
AU B | W T AT, 3R 991 @G TRUH #AfHeh, T, ST YT,
STRteTe. feshre TRUER, hifHe- ¢} HEHHd T STERN @R THEl YUHRE 314
SIREGHAT TR B 120 ToTS HASIL STEAM el SIeTHIEEh HeMHRIh SRTHSE
gfteTd T forRiy IURRE saerH o g 12!

R ¢ ASHSH

FITSH FHIHT TS AT Gl STALThd] T HATEhRRRl HIETUR HRHRIforGgah!
ISHEEHR A I FHEaETH T<ud fRy =H fiqad g8 | 9o sifuesrRarered
TREFY 23¢% T T TRehl ST@aTehlehl Hallad fadehl U&TeTs HRTHIehl HFll e
FHH Fed hd EIH &I 575 | ASAGHEEH! RIS SATHRAT fawas® 1 e
T B | i FRU faered qen favafaared o< w8 q87-IeTH e T fameh
STYPR TR FAIT g1 THN Wbl T | I9 ST @RI TaH Aeal T
ol ATeEm SEdde TEME YTHH YSA-UTeel e Hasies | a9 9q
i Sfau eifaerfad o s=tie qu Sfefisma 1§ TIuHRE a5 meagere e

19  General Assembly, Global solidarity to fight the coronavirus disease 2019 (COVID-19)
A/RES/74/270, 2 April 2020; available at: https://undocs.org/A/RES/74/270%Rua fafd 0wsi¢igs

20 foga eremFe @i HIfYe ¢} HEMRIAT AUG! SYarH sAfHeheedl AfHHR Teae gfdaed

oy, WIftgd AMa AR 3TN, https://www.nhrenepal.org/nhre_new/doc/newsletter/Final
Book Impact_of COVID on%2020Migrant 2077.pdf

21 https://www.ohchr.org/Documents/Issues/Migration/OHCHRGuidance_COVID19 Migrants.
pdf SR fAfT 001128
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& T IR B 12AA S0 STASohd qedrsd TR STl Hifve ¢ e et
€1 I R giferd o= el © | foried: hifHesahl o THese THET STf<ad S
TIfiTd g a1 wgare faeneffess FRifo o TerHs ST 94 T © | foereuss
T WS Fiee Goo, THET Thice g1 ¥ Tiedl, Taereaars saRf<"al €991 JAN, S
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gfeRiEl T @ g Hfved © 123

RR IEfieh

FHITHE TN HROT FEaehl TTET TN B 1Y STEd-STAqH] WTehl =T
Tt Sfitr fémn s Afean gfqaes, snfyeiie v T fafa= gowm W Ama
SfRHees ST T | HfTeTmre Hesa o1 T @ g ifd def
qe fvfa Jepar AigoeEd! 1ol wewifil, gfafHfue T 9@ gIod & | 99 S
IR qAT STCTHEAT SAAH el fed T HETUmHEHG T &H fogad g7 | a9l
I ST T HINISH FeEhl F<uHT Torel g9 &0 12

.20 MR qYT SR STEHR

HrTereht Tefor=1 TR qefm TSk SAUehReEHT ShifHe TemRIes ek ST T o | Hiq™
AYFRTE Teehehod U FEHER ot | 99 TRMNe WHeR StaTeh SIfEmRers

22 https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspxzfust fafa Rovsi<128
23 qftga Aa TR STRINTeR ATftieh IfTeee 096 /30Ws T 3R

24 https://www.theguardian.com/society/2020/mar/28/lockdowns-world-rise-domestic-
violencegfiwan fafq ows1c128

25 https:/france3-regions.francetvinfo.fr/normandie/confinement-violences-conjugales-appelez-
faites-du-bruit-1807532 . htmlzfusr fafa 0vvi¢i28

26 https://www.ohchr.org/Documents/Issues/Women/COVID-19_and_Womens_Human_Rights.
pdfERusr fifd R0us1¢Ig8
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Human Rights Agenda in the Sustainable
Development Goals 2030

Nava Raj Sapkota
Abstract

In 2015 the United Nations General Assembly adopted the 2030 Agenda which has a
strong basis in international human rights law. This paper describes the 2030 Agenda
in relation to international human rights principles underpinning the Sustainable
Development Goals (SDGs). The 2030 agenda is a kind of global promise to ‘leave no
one behind’, to eliminate discrimination, reduce inequalities and ensure a special focus
on those furthest behind. This write up discusses how National Human Rights Instituties
(NHRIs) can apply their unique mandate and functions under the United Nations Paris
Principles to support the implementation of the 2030 Agenda and the realization of
human rights as outlined by the Mérida Declaration. Similarly, this also provides the
precise functions that are related to 2030 agenda and human rights. In the SDGs there
are the human rights agenda's incorporated. The human rights principles especially
the inclusiveness and non-discrimination should be emphasized by the government,
NHRIs and other stakeholders in their functions and service delivery.

Introduction

The 2030 Agenda contains a collective promise to ‘leave no one behind’, to eliminate
discrimination, reduce inequalities and ensure that targets are met for all with a special focus
on those furthest behind. The 2030 Agenda and the Sustainable Development Goals (SDGs)
have a strong basis in human rights law and their ultimate objective is the full realization
of all human rights by all people, without discrimination of any kind. The 2030 agenda was
adopted through intergovernmental negotiations and the most consultative process in the
history of the United Nations, (UN) Member States adopted the 2030 Agenda for Sustainable
Development during the General Assembly Heads of State Summit on 25 September 2015.

One of the reasons the SDGs and the 2030 Agenda are a transformative development
framework is that they are based on human rights. Over 90 percent of the goals and
targets of the SDGs correspond to human rights obligations. As Member States make

National Human Rights Commission, Nepal



Sambahak

progress on the SDGs, they make progress on their human rights obligations — they are
two sides of the same coin.'

One important indicator of progress in the SDGs is the existence of independent
National Human Rights Institutions (NHRIs) which comply with international standards
(known as the Paris Principles). NHRIs help address inequality and discrimination by
receiving and addressing complaints and advising governments on rights-based legal
frameworks. NHRIs also serve as bridges between civil society and the state. They
help build the capacity of human rights defenders, prevent human rights violations from
taking place, and build strategies for the inclusion of marginalized people in all aspects
of society.?

Common Goals of SDG and Agenda for Humanity Transformations?

The Agenda for Humanity is a five-point plan that outlines the changes that are needed to
alleviate suffering, reduce risk and lessen vulnerability on a global scale. In the Agenda,
humanity people’s safety, dignity and the right to thrive is placed at the heart of global
decision-making. To achieve this, global leaders and all humanitarian actors are called upon
to act on five core responsibilities. Leave no one behind is one of the core responsibilities.
The Agenda for Humanity advocates for seven strategic and normative transformations that
are necessary in order to leave no one behind.

The Agenda for Humanity calls on leaders to transform the lives of those most at risk of
being left behind. This means reaching everyone and empowering all women, men, girls and
boys to be agents of positive transformation. It means reducing displacement, supporting
refugees and migrants, endings gaps in education and fighting to eradicate sexual and
gender-based violence. Leaders need to make bold commitments to achieve a world where
the world’s poorest will be targeted in development programs, where world leaders work
together to halve displacement and come up with strong plans to protect them, where women
and girls will be empowered and protected, and where all children, whether in conflict zones
or displaced, will be able to attend school.

Reduce and Address displacement: A new approach to addressing and reducing
displacement is required through meeting immediate humanitarian needs and improving

1 https://www.undp.org/content/undp/en/home/blog/2019/human-rights-and-the-sdgs---two-
sides-of-the-same-coin.html accessed on 29 October 2020.

2 https://www.undp.org/content/undp/en/home/blog/2019/human-rights-and-the-sdgs---two-
sides-of-the-same-coin.html accessed on 29 October 2020.

3 https://agendaforhumanity.org/transformation/53.html accessed on 11 November, 2020.
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displaced persons and their host community’s resilience and self-reliance. A measurable
target of at least 50 per cent should be set to reduce new and protracted internal displacement
by 2030 in a dignified and safe manner. States and the international community must also
prepare for cross-border displacement owing to disasters and climate change. Countries and
communities must receive adequate support to ensure displaced persons can receive better
services and economic opportunities.

Address migration: A collective and comprehensive response to displacement, migration
and mobility is required. States should provide more legal pathways for migration
and provide humanitarian visas and protection for those who do not fall under the 1951
Convention relating to the Status of refugees. The specific vulnerabilities of migrants should
be integrated into humanitarian and other response plans. Effective cooperation to combat
human trafficking and migrant smuggling is critical.

Empower and protect women and girls: Full and equal participation by women and girls in
civil, political, economic and social spheres and in decision-making must become the standard
to which all actors are held accountable in their development and humanitarian programming
and funding. Access to livelihoods opportunities must be scaled up and expanded. Priority
must be given to providing women and adolescent girls with comprehensive sexual and
reproductive health-care services without discrimination.

Ensure education for all in crisis: Sufficient domestic and international funding must be
made available for quality education programs, during and after crises. Education must
be safe, inclusive, free of exploitation and protected from attacks and abuse by military
groups. All education programs should include secondary education and provide vocational
opportunities. States should commit to providing education and certification for displaced
persons, in line with national qualifications and standards.

Empower young people: Empower and promote the participation and leadership of young

people in national, local and international conflict prevention and resolution responses and
in the recovery of communities. Programs that successfully integrate refugee youth into
communities, provide education, vocational training and employment opportunities should
be increased and supported.

Include the most vulnerable: The needs and risks faced by the most vulnerable and
disadvantaged groups, including women and girls, persons with disabilities, older
persons, adolescents and ethnic minorities must be identified and prioritized. National and
international organizations should put in place strategies and programs with a specific focus
on protecting and respecting the rights of the most vulnerable and disadvantaged underpinned
by comprehensive data analysis.
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Human Rights in the 2030 Agenda

Preamble The SDGs “seek to realize the human rights of all and to achieve
gender equality and the empowerment of all women and girls”.

Paragraph 8 We envisage a world of universal respect for human rights and human
dignity, the rule of law, justice, equality and non-discrimination;

of respect for race, ethnicity and cultural diversity; and of equal
opportunity

Paragraph 10 The new Agenda is guided by the purposes and principles of the
Charter of the United Nations, including full respect for international
law. It is grounded in the Universal Declaration of Human Rights,
international human rights treaties,

Paragraph 18 we reaffirm our commitment to international law and emphasize that
the Agenda is to be implemented in a manner that is consistentwith the
rights and obligations of States under international law.

Paragraph 19 We reaffirm the importance of the Universal Declaration of Human
Rights, as well as other international instruments relating to human
rights and international law. We emphasize the responsibilities of

all States, in conformity with the Charter of the United Nations, to
respect, protect and promote human rights and fundamental freedoms
for all, without distinction of any kind as to race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth, disability or other status.

Paragraph 20 Realizing gender equality and the empowerment of women and girls
will make a crucial contribution to progress across all the Goals and
targets. The achievement of full human potential and of sustainable
development is not possible if one half of humanity continues to be

denied its full human rights and opportunities.

Recommendations provided by NHRIs to the UN General Assembly

The Millennium Development Goals (MDGs) came to an end in 2015. It is widely recognized
that they have resulted in positive outcomes for a number of social goals. However, it is also
recognized that the failure to integrate human rights into the MDGs meant that the goals
did not advance the full range of rights, and that abstract targets were sometimes met at the
expense of rights and through increasing inequality.
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Therefore, the UN High Commissioner for Human Rights has set out ten essential elements
for the effective integration of human rights in the Post-2015 Agenda. In reference to this,
the International Coordinating Committee of National Human Rights Institutions strongly
encourages all actors to pursue a Post-2015 Development Agenda which include:*

Integrate human rights standards and principles into both process and substance;
Addresse both sides of human dignity: freedom from fear and freedom from want;
Underpin the imperative of equality;

Clearly place for Marginalized, disempowered and excluded groups;

Include commitments to end poverty;

Advance international reform to ensure human rights coherence at the international level;
Make it universally applicable;

1
2
3
4
5
6. Advance a healthy environment, as an underlying determinant of human rights;
7
8
9. Include a strong accountability framework;

1

0. Extend to actors in the private sphere.

Human Rights Principles underpinning the SDGs

The SDGs already mirror much of the human rights framework. Each sustainable
development goal, whether aimed at eradicating hunger, preventing disease, providing clean
water or climate action, or focused on securing peace or decent work — all are simultaneously
a claim about human rights. This is recognized in the 2030 Agenda commitment to create “a
world of universal respect for equality and non-discrimination”, by ensuring “targets [are]
met for all nationals and peoples and for all segments of society” and that the “SDGs realize
human rights for all”.’ At its heart, the Agenda 2030 promise of ‘leaving no one behind’ is a
reaffirmation that human rights and sustainable development are mutually reinforcing.

The High-Level Political Forum, governments review progress in achieving empowerment,
inclusion and equality for all. They assess progress in achieving the SDGs that are dedicated
to these objectives; goals on ending discrimination and combating inequality (SDG 10),
strengthening democratic governance, inclusive participation, global partnerships, rule of
law, access to justice and personal security (SDG 16) and creating an enabling international
environment (SDG 17).
4 Joint statement of National Human Rights Institutions concerning the Post 2015 Development
Agenda Johannesburg, 13 October 2014; Ref: 19/2/4 office of the International Coordinating
Committee.

5 Empowerment, Inclusion, Equality: Accelerating sustainable development with human rights ,
UN OHCHR
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Inclusion: ‘no one left behind’

Leave no one behind (LNOB) is the central, transformative promise of the 2030 Agenda
for Sustainable Development and its Sustainable Development Goals (SDGs). It represents
the unequivocal commitment of all UN Member States to eradicate poverty in all its forms,
end discrimination and exclusion, and reduce the inequalities and vulnerabilities that leave
people behind and undermine the potential of individuals and of humanity as a whole.°The
new Agenda strives to leave no-one behind, envisaging “a world of universal respect for
equality and non-discrimination” between and within countries, including gender equality,
by reaffirming the responsibilities of all States to “respect, protect and promote human rights,
without distinction of any kind as to race, color, sex, language, religion, political or other
opinions, national and social origin, property, birth, disability or other status.”’Inclusion
is also bound up with human rights. Inclusive societies recognize and build development
policies around the diversity of their members and enable everyone’s full inclusion and
participation, regardless of their status.®

The 2030 Agenda’s commitment to inclusion is especially significant from a human rights
perspective. At the very beginning the resolution says, “As we embark on this collective
journey, we pledge that no one will be left behind”. At the beginning of the Declaration the
same words are repeated. They are repeated another three times in the text that follows. It
is a significant development since the MDGs and reflects the realizationthat at the end of
the 15-year period of the MDGs inequality persisted and great gaps remained. Ensuring
that “no one will be left behind” and “reach(ing) the furthest behind first” is a human right
obligation.’

Active and Meaningful Participation

Although States bear obligations under international law, civil society’s participation is
essential. The United Nations has identified nine ‘Major Groups’ as the main channels for
participation in sustainable development: '

6 https://unsdg.un.org/2030-agenda/universal-values/leave-no-one-behind

7 https://www.ohchr.org/en/issues/SDGS/pages/the2030agenda.aspx accessed on 31 October
2020.

8  Empowerment, Inclusion, Equality: Accelerating sustainable development with human rights,
UN OHCHR

9  Chris Sidoti, Human rights and the Sustainable Development Goals; International Journal of
Global Community Volume I No. 1 March 2018.

10 Chris Sidoti, Human rights and the Sustainable Development Goals, International Journal of Global
Community Volume I No. 1 March 2018.
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e  Women

e children and youth

e Indigenous peoples

e non-governmental organizations

e local authorities

e workers and trade unions

e business and industry

e scientific and technological community

e farmers.

The right to development requires a more equitable and participatory international system,
with implications for fairer regimes on aid, trade, debt and investment. The human rights
commitments to international cooperation also aim to secure the mobilization of resources
for the less developed states, which should help to deliver on Agenda 2030 for a more
sustainable world. Ensuring that the maximum available resources to realize human rights
will also require addressing the issues of illicit financial flows and tax avoidance."

Gender Equality and Women's Empowerment

Gender equality is a politically complex effort to shape attitudes and policy decisions that
endorse equitable distribution of resources among men and women, girls and boys. It is a
way of looking at how social norms and power structures impact the lives and opportunities
available to different groups of men and women. Understanding that men and women, boys
and girls, experience poverty differently and face different barriers in accessing services,
economic resources and political opportunities helps to target interventions. However,
gender roles and relationships are not fixed; they evolve based on circumstance. To advance
the SDG targets and achieve the 2030 Agenda, Gender inequality must be brought to the
forefront of programs and analysis. Faster progress across all the SDGs will largely depend
on the thorough integration of gender dimensions in public policies. '

11 Empowerment, Inclusion and Equality in the SDGs under review in 2019 as mentioned by
Empowerment, Inclusion, Equality: Accelerating sustainable development with human rights,
UN OHCHR.

12 https://unsdg.un.org/2030-agenda/universal-values/gender-equality-and-womens-
empowerment
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Human Rights-Based Approach

The Human Rights-Based Approach (HRBA) is a conceptual framework for the process
of human development that is normatively based on international human rights standards
and operationally directed to promoting and protecting human rights. It seeks to analyze
inequalities which lie at the heart of development problems and redress discriminatory
practices and unjust distributions of power that impede development progress and often
result in groups of people being left behind. !

HRBA puts human rights standards at the centre of planning, policy and practice. It includes
the principles of:

e Accountability: NHRIs can hold states accountable to their human rights obligations
by monitoring the implementation of poverty reduction strategies, measurement
tools and National Action Plans on SDGs, while also ensuring that these approaches
have a basis in human rights.

e Equality and non-discrimination: NHRIs can insist on the prohibition of
discrimination on the grounds of social and economic condition. They also help
ensure that poverty impact assessments feature in human rights impact assessments
and that data is disaggregated.

e Participation: NHRIs can facilitate dialogue between people living in poverty and
state authorities. They can set up participatory processes to give people living
in poverty a voice in the choice of human rights indicators and can ensure their
representation on NHRI advisory bodies.

Sustainable Development at the core

The SDGs are action oriented, and they are SMART: Specific, Measurable, Achievable,
Relevant and Time-bound. Universality underpins the SDGs. They provide an overarching
vision to eradicate poverty and an integrated approach reflecting all three dimensions of
sustainable development: social inclusion; economic empowerment and environmental
stewardship. The SDGs recognize that the earth is finite. Resources must be respected and
managed efficiently to ensure a net positive contribution over the long term while striving
to significantly reduce the negative environmental impacts, including climate change. The
SDGs emphasize good governance focused on smart regulation, rule of law and well-
functioning national institutions — most notably to reduce corruption and informality. '

13 https://unsdg.un.org/2030-agenda/universal-values/human-rights-based-approach
14 Organization for Economic Cooperation and Development, Development Co-operation Report
2016, the Sustainable Development Goals as Business Opportunities
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Building peace and effective, open and accountable institutions for all

The ‘existence of independent NHRIs in compliance
16 PEAGE, JUSTIGE with the Paris Principles’ is a global indicator for the
#IH[':'FI'“?['I]NE achievement of SDG 16 on peace, justice and strong
UL ..Dz S institutions. This reaffirms that sustainable development
. cannot be achieved without a strong and independent

NHRI.

NHRIs are part of the State apparatus and are funded by
the State. However, in order to comply with the Paris
Principles, they must operate and function independently from government.

The Paris Principles constitute authoritative and reliable metrics, adopted by the UN General
Assembly, to measure the independence, investigatory powers, mandate and capacity of
NHRIs. All NHRIs are regularly assessed and awarded with either A, B or no status depending
on their compliance with the Paris Principles by a Sub Committee of Global Alliance for
National Human Rights Institutions (GANHRI), under the auspices of the Office of the High
Commissioner for Human Rights. Based on this transparent, periodic and internationally
agreed peer review procedure, the existence of an independent NHRI in compliance with the
Paris Principles, (A-status), is the global indicator for SDG target 16.a.

Role of the NHRIs

National Human Rights Institutions (NHRIs) are key institutions that are independent
from, yet work with, governments in promoting and protecting human rights. NHRIs can
play a key role in helping to prevent conflict; they advocate for the rights of minorities
and the disadvantaged, and ensure respect for human rights.'s

NHRIs have inherent links to international human rights law, which strengthens their roles
and impact, and they are subject to the international minimum standards set out in the Paris
Principles. These Principles provide the framework for independence and effectiveness in
promoting and protecting human rights. The United Nations (UN) 2030 Agenda for Sustainable
Development, specifically Sustainable Development Goal 16 on strong institutions, includes
an indicator for NHRIs compliant with the Paris Principles (indicator 16.A.1.). '¢

15 https://www.eurasia.undp.org/content/rbec/en/home/library/democratic_governance/Role-of-
National-Human-Rights-Institutions-in-implementing-the-2030-Sustainable-Development-
Agenda-and-the-Sustainable-Development-Goals.html retrieved on 29 October 2020.

16  European Union Agency for Fundamental Rights (2020), Strong and Effective National
Human Rights Institutions Challenges, Promising Practices and Opportunities, , page 5.
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The Mérida Declaration outlines how NHRIs can apply their unique mandate and functions
under the United Nations Paris Principles to support the implementation of the 2030 Agenda
and the realization of human rights:

e Advise national/local governments

e Raise awareness and promote dialogue and participation
e Develop and sustain partnerships for implementation

e Shape national indicators

e Monitor and report on progress

e Hold governments accountable

e Investigate rights violations

e Provide access to justice

The Mérida Declaration welcomes the foundation of the 2030 Agenda in the United Nations
Charter, the Universal Declaration of Human Rights and international human rights treaties
and instruments, and informed by other instruments such as the Declaration on the Right to
Development. The Mérida Declaration is grounded on the understanding of human rights
and the 2030 Agenda for Sustainable Development as mutually reinforcing frameworks.
This understanding is further elaborated in the following section.

As reaffirmed in the Mérida Declaration, NHRIs are uniquely placed to play a bridging role
between different types of stakeholders; government, civil society, development partners,
business, UN agencies etc. This role is particularly important in the context of the 2030
Agenda, since collaboration between a variety of actors and sectors will be absolutely
essential for effective and equitable implementation. In addition to promoting transparent,
participatory and inclusive national processes of implementation and monitoring across
sectors, NHRIs are in the position to:

e Develop tools, guidance and knowledge on promoting a HRBA to the implementation
and review of the 2030 Agenda;

e Assist in the shaping of national indicators and sound data collection systems,
including by building on existing international and regional human rights reporting
and monitoring mechanisms;

e Monitor progress at the local, national, regional and international levels and
disclose patterns of inequality and discrimination, including through innovative and
participatory approaches to data-collection;
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Promote transparent and inclusive processes for participation and consultation in the
development of national strategies to achieve the SDGs, including by reaching out
to those who are furthest behind.

The Paris Principles explicitly mandate NHRIs to work closely with civil society, promoting

cooperation and coordination to enhance the protection and promotion of human rights. In
line with the Mérida Declaration, there are a number of ways that CSOs can engage with
NHRIs to promote accountability for the 2030 Agenda, including the following:'’

1.

2.

Determine whether the country has an accredited NHRI and review its status —
As a starting point, CSOs should determine whether there is an accredited NHRI
and review its status in terms of compliance with the Paris Principles. GANHRI
classifies NHRIs as “A” (fully compliant), “B” (partially compliant) or “C” (non-
compliant) with the Paris Principles.

Engage with NHRIs to:

a. Secure or safeguard space for civil society — As a prerequisite for accountability

for the 2030 Agenda, NHRIs may be able to play a role in safeguarding space for
civil society actors to engage in SDG implementation and review processes. Such a
role will, of course, depend upon the NHRI’s independence and autonomy from the
country’s government. CSOs concerned about a lack of safe space to engage with
the SDGs should contact their respective NHRI to determine what kind of support,
if any, can be provided.

Raise awareness of the SDGs — The Mérida Declaration recognizes the role of
NHRIs in engaging with stakeholders to raise awareness of the implementation
and review of the SDGs. Accordingly, CSOs should seek to determine what actions
NHRIs are taking to raise awareness of the SDGs and explore potential partnerships
with NHRIs. For example, while NHRIs may have greater resources to promote
awareness of the SDGs, some CSOs may be in a better position to reach vulnerable
or marginalized groups with awareness-raising messages or activities.

Ensure transparent, inclusive and participatory national review processes —
NHRIs can play a critical role in ensuring that national review processes engage
with citizens, including those who are the furthest behind. CSOs should urge NHRIs
to act as an advisor and convener of national review processes and mechanisms
— including in relation to Voluntary National Reviews (VNRs) — and ensure that
all processes are inclusive, participatory and engage marginalized groups and
communities.

17  https://sdgaccountability.org/working-on-oversight-for-accountability/engaging-with-national-
human-rights-institutions-nhris/
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d. Provide independent reports on a country’s human rights situation in relation
to the SDGs — CSOs should urge NHRIs to use their mandate to report on the
SDGs to both human rights bodies as well as at SDG-specific forums such as the
UN High-level Political Forum on Sustainable Development (HLPF). NHRIs can
provide information on the general human rights situation, unequal progress and the
situation of those furthest behind, as well as information on procedural aspects of
national consultations, including their transparency and stakeholder participation.

Promote participatory approaches to data-collection and monitoring the SDGs — NHRIs
can use their existing mandate to facilitate participatory data collection processes' in
order to identify inequalities that might otherwise be overlooked by official government
data sources. Accordingly, CSOs should consider partnering with NHRIs on third-party
data initiatives that engage vulnerable or marginalized groups that may be excluded from
traditional data collection and monitoring methods.

Conduct independent research and publish reports on SDG implementation — CSOs
should encourage NHRIs to conduct independent research and publish reports that
document and assess the impact of laws, policies, programs, national development plans
and budgets in relation to SDG implementation, especially for vulnerable or marginalized
groups. Research and reports may be produced individually by NHRIs or jointly with
CSOs in order to assess the contribution, or lack thereof, of governments as well as other
development actors engaged in implementing the 2030 Agenda.

e. [Investigate and respond to individual human rights complaints and facilitate
access to justice in the context of SDG implementation — Some NHRIs may have
the ability to investigate individual complaints or pursue legal action for human
rights violations that occur in the context of SDG implementation. Where NHRIs
have such functions, CSOs should consider bringing individual cases to the attention
of NHRISs, in order to assist individual complainants as well as to potentially affect
change for a wider group of people.

NHRISs as data providers and advisers

Given their monitoring mandate, independent status and focus on the range of human rights
that underpin the SDGs, NHRIs have a significant potential for serving as credible data
providers that can provide context-specific analysis and advice, as well as information about
vulnerable groups and sensitive issues that are hard to capture through common statistical
data. Additionally, NHRIs have the potential to be key partners to contribute to a diverse
ecosystem of data, along with other data providers.
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NHRIs and Data

In order to fulfill the promise of the 2030 Agenda to realize the human rights of all and to “leave no
one behind”, it is crucial to ensure efficient, innovative and adjustable approaches to monitoring
and data collection, which can supplement statistical data based on global indicators.

In response to this data challenge, the Mérida Declaration proposes that NHRIs should: assist
in the shaping of global and national indicators and sound data collection systems to ensure
the protection and promotion of human rights in the measurement of the Agenda, including
through seeking collaboration with national statistical offices, where appropriate, and other
relevant national institutions, and by building on existing international and regional human
rights mechanisms.

Efforts made by the National Human Rights Commission (NHRC) of Nepal on SDGs

While the NHRI of Nepal does not explicitly mention intersectionality in its response, it in fact
specifically monitors the situation of women facing intersecting forms of discrimination, such
as women in rural areas (especially the Chhaupadi tradition), Muslim women or Dalit women.

One of the key objectives of the 2030 Agenda for Sustainable Development is that the targets
fixed therein should be met for everyone, everywhere and that this requires reaching out
to those who are farthest behind. It is captured in the “Leave no one behind” motto which
headlines the Agenda. Understanding the barriers the rural society creates for women and
girls and developing strategies for change thus requires reaching out to rural and remote
regions of the country. This can, for example, be seen in the work and the motto of the
NHRI of Nepal (“Human Rights to every Household: A basis of Peace and Development”),
which has put more focus on the protection and promotion of human rights in rural areas and
especially on the rights of women and girls living in these areas. '®

The NHRI Nepal also issued recommendations and offered seminars on the prevention of
obstetric violence and distributed publications on the prevention of maternal mortality across
the country. Maternal mortality and morbidity of women and girls living in rural areas is also
one of the issues of the NHRI Nepal have concentrated on.!’

Women and girls living in rural areas continue to be underrepresented in leadership and

18 GANHRI and APF , The Role of National Human Rights Institutions in promoting gender
equality and the empowerment of women and girls living in rural areas Report presented at the
62nd session of the Commission on the Status of Women (CSW 62) New York, March 2018,.

19  GANHRI and APF ,The Role of National Human Rights Institutions in promoting gender
equality and the empowerment of women and girls living in rural areas Report presented at the
62nd session of the Commission on the Status of Women (CSW 62) New York, March 2018,
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decision-making processes at all levels and their interests are not being adequately taken
into consideration in legal frameworks, development policies and investment strategies.
As a consequence, the realization of women’s voice, agency and rights is critical for the
empowerment of women and girls who live in rural areas. In this regard, the NHRI Nepal
after the state restructuring when the local level election completed, created capacity building
programs targeting for newly elected women in local bodies. This program is still in the
phase of implementation.

The right to education plays a central role in the empowerment of women and girls living in
rural areas. Activities by NHRIs aimed at ensuring access to education for children living in
rural areas, and in particular for girls, include the “School for all” campaign led by the NHRI.
The NHRI of Nepal has called on government to make schools girl-friendly, especially in
rural areas, as well as for the reconstruction of school buildings after the 2015 earthquake.

The NHRI of Nepal monitored the human rights situation after the 2015 earthquake and
made recommendations to the government concerning the provision of protective measures
against sexual exploitation, trafficking and displacement of women and girls in the affected
rural areas. It also monitors the effect of climate change on agriculture, and specifically on
women farmers.

The issue of Human Rights and Sustainable Development Goals are the cross cutting.
Realizing this NHRC Nepal has published two different books portraying SDGs through
the lens of Human Rights perspective in context of Nepal. The books explore NHRI's role
in monitoring process bringing at the local, national, regional and international levels
including by building on existing human rights reporting and monitoring mechanisms and
assisting in sound data collection systems, by providing advice and expertise on a Human
Rights-Based Approach to Data bringing role of national and international human rights
instruments. Another important publication made by NHRC Nepal is HRBA to SDGs
which explores HRBA as a conceptual framework for the process of human development
that is normatively based on international human rights standards and operationally directed
to promoting and protecting human rights. It seeks to analyze the rights-based approaches
to achieve the indicators of inequalities which lie at the heart of development problems and
redress discriminatory practices and unjust distributions of power that impede development
progress and often result in groups of people being left behind.
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Conclusion

There is no magical solution to overcome all the challenges at once, but there are a number
of measures that must be taken immediately by each nation. We see a lot of progress has
been made but, in many areas, progress is not sufficient, particularly for the poor and the
most vulnerable people. Women have had some improvement in different areas, but women
and girls still face challenges in all areas. According to Labor Force Survey 2017, the
unemployment rate in Nepal is 11.4 percent. In this also, the unemployment rate of women is
more compared to the male. A lot of discrepancy between the rich and poor can still be seen.
There is also a big gap between rural and urban communities. Progress has not yet reached
the people who most need it. If women and girls in rural areas continue to be left behind,
this is not only a failure to deliver on the 2030 Sustainable Development Agenda, but a form
of discrimination and a violation of the provisions of CEDAW and other applicable human
rights treaties that a state has ratified. The SDGs are aimed at addressing the root causes
of poverty and inequality but this is not possible without strong and effective institutional
mechanisms. The government needs to sincerely involve private sectors and civil society in
order to become successful in gaining the targets of the SDGs.
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Child Rights: Provisions and Conditions

Achyut Mani Neupane

Abstract

According to the Act Relating to Children (from here on Childrens Act), 2075,
"Children" means persons who have not completed the age of eighteen years. While
talking about the child rights, Children and adults have the same basic human rights.
Moreover, children have some specific human rights that recognize their special need for
protection. The fact that children are vulnerable and they need to be cared and protected.
In this article, the author tries to highlight the rights of the child and its importance. In
addition, the article also states certain provisions of child rights provided by CRC and
the Nepali laws. The duties towards children are also explained in the article. Talking
about child rights in practice, the majority of children are not even in a position to meet
the minimum needs. The article, for that purpose, concludes that the state has main

duties and must be committed to ensure and protect the rights of the child.

1. Concept of Children and Child Rights

The growth and development of society heavily depend on the health and wellbeing of its
children. They are regarded as a source of inspiration and hope for the family, society and
country. They are foundation stone of economic and social development. Children, as future
citizens, can be considered as a change agent to bring systematic transformation in society.
They are raw and what we spend implicitly & explicitly to them today leads to what we will
get tomorrow. They are raw in the sense that they are growing, developing and strengthening
mentally and physically and can be shaped as we dream of the future. A good today for
them will bring a good tomorrow.! Childhood is defined as a stage or state of incapacity.
Children are thought to be incapable of exercising adult rights. A child learns everything
in the environment. Children are curious to learn and begin to make an idea in infancy and
continue throughout childhood. She/he begins to value himself/herself when nurtured.

1 Gajurel, Dinesh Prasad. (2007). Child Rights in Nepal. Unpublished Menuscript. Kathmandu:
Nepal Law Campus. Tribhuvan University.
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A child is a human being who is not yet an adult.” All the matters relating to children are
connected with the age limit.3 In the legal systems of many countries, there is an age of
majority when childhood legally ends and a person legally becomes an adult, which ranges
anywhere from 15 to 21, with 18 being the most common. There is no uniform understanding
of the age of children in the world. Most countries set the age of majority at 18. Age of
majority should not be confused with the age of maturity, age of sexual consent, marriageable
age, school-leaving age, drinking age, driving age, voting age, smoking age, gambling age,
etc., which each may be independent of and set at a different age from the age of majority.*

For instance, in Nepal a person up to the age of 18 is called a child. But for marriage in Nepal,
a child should complete the age of 20 years. Otherwise, marriage becomes void, punishable
and such marriage is criminalized as child marriage by Sec.173 of Muluki Criminal Code,
2074. A child means a person who has not reached the age of eighteen.” Minor means a child
under the age of eighteen.® Anyone over the age of eighteen will be considered an adult
and will be considered legally competent.” A minor is a person under the age of eighteen.®
A child means every human being below the age of eighteen years unless under the law
applicable to the child, majority is attained earlier.’

It makes no sense to treat all minors, from 1 day to 18 years of age, as if they were of one
kind. Children gradually grow in their capacity. Children are different from adults. There
are some inherent differences about children which make them different from adults for
which they need special care and protection. They may have limited and different use of
vocabulary and understanding of words, relatively less experience of the world and may
have a shorter attention span. Child development models are not universal but may vary
socially and culturally. Treating each child as an individual is part of what makes that child a
unique person and is a way of appreciating his special characteristics. We should show them
the way of life by thinking of their interests, not obstructing and discouraging them. They
should be left free to act and think.

[\

www.collinsdictionary.com Accessed 20 October, 2020.

3 Silwal, Kishor. (2071). Child Rights in Judicial Administration. Human Rights in Judicial
Administration Resource Material Part 2. Kathmandu: National Judicial Academy. P. 643.

https://en.wikipedia.org/wiki/Age of majority Accessed 15 October, 2020.

Children's Act, 2075. Sec. 2 (j). (Nepal). Similarly, Human Trafficking and Transportation
(Control) Act, 2064 also provides same definition in Sec.2 (d).

Muluki Civil Code, 2074. Sec.2(e). (Nepal).

1bid. Sec. 32.

Crime Victims Protection Act, 2075. Sec. 2 (g). (Nepal).
Convention on the Rights of the Child, 1989. Article, 1.
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Child rights are the human rights of children. The concept of children's rights emerged only
in the latter part of the twentieth century, and specifically the 1970s and early 1980s. In the
1970s, members of the judiciary, academics, as well as legal and non-legal professionals,
began advocating the notion that children are autonomous individuals whose rights should
be acknowledged and respected.!® All rights that can be enjoyed from birth to a prescribed
age, which has plays an important role in development and protection of a child, and in
the absence of which children cannot lead a dignified life in society, are child rights. The
situation of children varies naturally. Their needs are different from those of adults. Even
from the point of view of mental and physical development, they are not fully developed.!!

Every person will be recognized as a person by birth and will be able to enjoy the rights as
per the law as long as he/she is alive.!> From the embryonic stage, all the rights of children
such as child development, child protection, child participation and the natural rights of
children are child rights. The Constitution of Nepal has established the rights of children as
a fundamental right. Every child, regardless of their age, race, gender, wealth or birthplace,
has rights. These rights are also enshrined in international law in the Convention on the
Rights of the Child (CRC). It recognizes that all children must be treated fairly, equally and
with dignity.

Two models

Two principal schools of thought have developed with respect to the concept of children's
rights. They are conventionally regarded as the child liberationist or self-determination
model, and the child protectionist or nurturance model."*> Americans John Holt and Richard
Farson, in their respective 1970s publications, Escape from Childhood and Birthrights, are
pioneers of the child liberationist model. They subscribe to the view that self-determination
is the root of children's liberation. According to these theorists, children's rights can only be
realized when children have absolute autonomy to decide for themselves what is best for
them. This includes the right to sexual freedom, the right to choose their mode of education,
the right to be free from corporal punishment, and the right to choose where they will reside.
It also encompasses the right to economic power which involves the right to work and
achieve financial independence, the right to political power such as the right to vote, and the
right to the information received by adult members of society. Another advocate of the child
liberationist school, Hillary Rodham, also takes the position that children are the best judge
of their own interests.

10 wwwjustice.gc.ca/eng/rp-pr/fl-If/famil/2002_1/pl.html Accessed 15 October, 2020.

11 Advocacy Forum. Child Rights Monitoring Manual. Kathmandu. Nepal. P.10.

12 Supra note 6. Sec.30.

13 Supra note 10.
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Advocates of the child protectionist or nurturance model take the position that because
the physical and mental capabilities of children are different from those of adults, children
require protection. As one author observes, the "irrelevance of age" asserted by child
liberationists "does not square with our knowledge of biology, psychology, or economics.
Proponents of the nurturance model argue that children are dependent, vulnerable and at risk
of abuse. They advocate the provision of environments and services that will benefit children
and allow them to develop into mentally and physically healthy adults.

International conventions such as the United Nations Convention on the Rights of the Child
seem to incorporate both the child liberationist and child protectionist concepts of children's
rights. But for many children, the reality of childhood is altogether different. To hold a right
one must have certain capacities, such as the capacity to feel pain, make choices or think
rationally. Children are in a state of developing those capacities and acquiring competency
and therefore cannot hold the rights, unlike adults whose physical and cognitive competencies
are fully developed. For hundreds of millions of children worldwide, childhood has ended
too soon. The major reasons include ill-health, malnutrition, exclusion from education, child
labour, child marriage, early pregnancy, conflict and extreme violence.' 12 million girls
marry before the age of 18 each year - almost one every two seconds. If we don’t act now,
more than 150 million girls will become child brides by 2030." This is not a good sign.
Every child has a right to childhood. But many children do not even know they have such
rights. Studies have shown that due to poverty, illiteracy and lack of awareness in Nepal, the
majority of children are not even in a position to meet the minimum needs. "

2. Why are child rights important and protected?

There are two leading theories of rights - will theory and interest theory. In will theory
children are denied the status of right-holder owing to a focus on their incapacities whereas
interest theory's shift from ‘self-determination’ to the protection of interests does not account
for the limitations a child's developing capacities present. Will theory claims that children
cannot be right bearers because they lack the capacity to make rational choices. It is widely
recognized by developmental psychologists that children are not born with the capacity to
make rational choices. Therefore, the argument from incompetence, as espoused by will
theorists, seems to be fatal for understanding children as rights bearers. Recent literature

14 Save the Children. (2020). GLOBAL CHILDHOOD REPORT 2020.

15 https://plan-international org/sexual-health/child-marriage-early-forced Accessed 15
October, 2020.

16  National Human Rights Commission. (2076). Child Rights Condition in Nepal, Harihar
Bhavan, Lalitpur, Nepal.
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on the rights of children has focused on ‘autonomy’ rights - those rights that involve the
uncoerced choices and actions of the right-holder according to their conception of the good
life.

According to the Children’s Act, 2075, Childs is considered under the age of 18. These young,
immature, innocent and ignorant children are dependent on adults. Children's physical and
psychological conditions are different from those of adults. Their favorite thing, thoughts and
the style of their behaviour are called childhood. Recognizing and respecting the childhood
status and abilities of children is a unique concept of child rights. Children should be treated
with respect without discrimination. In every action taken for the benefit of children, their
best interests must be taken into consideration.!” Children are innocent, trusting and full of
hope. Their childhood should be joyful and loving. The family, community and the state
should invest as much as possible in the education, health, nutrition, care and protection to
their children. The state should protect them, enable them to live, develop and participate.
They cannot take the initiative on their own for the sake of child rights.

Therefore, their guardianship should be taken by the state, society and family. Because they
are not able to decide what is right and what is wrong. They have an immature mind and can’t
think of their own interests properly. They can’t understand the nature and consequences of
the act done by them. They can easily be influenced by others. Basically, minor has lack of
capacity to understand the act and lack of ability to form a rational judgment. Children’s
underdeveloped brains and proclivity for impetuous decision-making is why we do not allow
children to vote, enter into contracts, work in certain industries, get married, join the military,
or use alcohol or tobacco products. These policies recognize that children are impulsive,
immature, and lack solid decision-making abilities until they have to reach adulthood.

3. Convention on the Rights of the Child (CRC)

The International Convention for the Protection and Promotion of the Rights of the Child is
called the Convention on the Rights of the Child. The Convention was adopted by the United
Nations General Assembly on November 20, 1989, and entered into force on September 2,
1990. There are 54 articles in this convention. This Convention was ratified by Nepal on
September 14, 1990. According to Article 18 of this Convention, the primary responsibility
for the upbringing of children lies with the parents and the state should also support them.'®
CRC, 1989 is the first legally binding international instrument to incorporate the full range
of human rights- civil, cultural, economic, political and social rights. The basic principles

17 Ibid.

18  National Human Rights Commission.(2077). Things to know about human rights.Harihar
Bhavan, Lalitpur. Revised Eleventh Edition: 2077.
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enshrined in the CRC can be taken as a criterion for examining whether the actions taken
in society are in favour of child rights. It is believed that any action taken for the benefit of
children in a country is not contrary to these basic principles."

CRC is a challenging document. It does not just state what children’s rights are - it goes
much further, obliging all governments that ratify it to take all necessary steps to ensure
that children’s rights are realized. Collectively, these obligations form an agenda for
action. They require governments to analyses the situation of children in their countries, to
identify where and why children’s rights are not being realized, and to ensure that attention
and resources are appropriately focused.*® The CRC is based on the following four core
principles®!, namely the principle of non-discrimination, the best interests of the child, the
right to life, survival and development. Each nation adheres to these basic principles when it
comes to policy, legislation, and law enforcement. Even when assesses nations, the United
Nations Committee on the Rights of the Child will see how these principles are adopted and
guaranteed.

a. Non-discrimination

One general principle as identified by the committee on the rights of the child is that all
children should enjoy their rights and should never be subjected to any discrimination. This
principle is also concerned to the principle of equality. The obligation to provide equality of
opportunities among children is expressed in Article 2, the first paragraph of which reads:
“States Parties shall respect and ensure the rights set forth in the present Convention to
each child within their jurisdiction without discrimination of any kind, irrespective of the
child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political
or other opinion, national, ethnic or social origin, property, disability, birth or other status.
States Parties shall take all appropriate measures to ensure that the child is protected against
all forms of discrimination or punishment on the basis of the status, activities, expressed
opinions, or beliefs of the child's parents, legal guardians, or family members.”

19  Mainali, Prof. Dr. Laxmi Prasad. (2076). Convention on the Rights of the Child: Child Rights
and Obligations towards children. Juvenile Justice Resource Material. Kathmandu: Office of
the Attorney General, Nepal. P.49.

20 Save the Children. 2009. Making children's rights a reality. Available at
https.//resourcecentre.savethechildren.net/node/3296/pdf/3296.pdf. Accessed 18 October,
2020.

21 https://www.unicef.org/armenia/en/stories/four-principles-convention-rights-child.
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx. Accessed 18 October, 2020.
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b. Best interests of the child

Best interests of the child, especially when they are very young, are vulnerable and need
special support to be able to enjoy their rights fully. How could children be granted equal
rights and at the same time the necessary protection? Part of the answer lies in the principle
of the best interest of the child, formulated in Article 3:1. “In all actions concerning
children, whether undertaken by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best interests of the child shall be a
primary consideration." Prevention on child marriage, diversion, restorative justice, child
reform centre are some result of this principle.

c¢. The right to survival and development

Right to a dignified life, child health policy and treatment are major part of the rights. The
principle most directly related to children's economic and social rights is formulated in the
right to life article. The article goes further than just granting children the right not to be
killed; it includes the right to survival and development which is formulated in Article 6 and
states thus: “States Parties recognize that every child has the inherent right to life. States
Parties shall ensure to the maximum extent possible the survival and development of the
child."

d. The views of the child

A crucial dimension of the convention is expressed through another principle, the one about
respecting the views of the child. In order to know what is actually in the interest of the child,
it is logical to listen to him or her. They can make their own decision. There must be fair
hearing in the case proceedings. The principle is formulated in Article 12:1 which states that
" States Parties shall assure to the child who is capable of forming his or her own views the
right to express those views freely in all matters affecting the child, the views of the child
being given due weight in accordance with the age and maturity of the child.”

4. Child rights

Child rights include the right to healthcare and welfare, education, family life, play and
recreation, an adequate standard of living and to be protected from abuse and harm.
Children’s rights cover their developmental and age-appropriate needs that change over
time as a child grows up. The CRC outlines the fundamental human rights that should be
afforded to children in four broad classifications that suitably cover all civil, political, social,
economic and cultural rights of every child:
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Right to Survival:

*  Right to be born,
*  Right to minimum standards of food, shelter and clothing,
* Right to live with dignity,

* Right to health care, to safe drinking water, nutritious food, a clean and safe,
environment, and information to help them stay healthy.

Right to Protection:

* Right to be protected from all sorts of violence,

* Right to be protected from neglect,

* Right to be protected from physical and sexual abuse,
* Right to be protected from dangerous drugs.

Right to Participation:
* Right to freedom of opinion,
* Right to freedom of expression,
* Right to freedom of association,
* Right to information,
*  Right to participate in any decision making that involves him/her directly or indirectly.

Right to Development:
* Right to education,
* Right to learn,
* Right to relax and play,

» Right to all forms of development - emotional, mental and physical.

States Parties recognize the right of every child to a standard of living adequate for the child's
physical, mental, spiritual, moral and social development. Parents or others responsible
for the child have the primary responsibility to secure, within their abilities and financial
capacities, the conditions of living necessary for the child's development.?? All children have
these above-mentioned rights, no matter who they are, where they live, what their parents
do, what language they speak, what their religion is, whether they are a boy or girl, what
their culture is, whether they have a disability, whether they are rich or poor. No child should
be treated unfairly on any basis. The government has a responsibility to make sure his/her
rights are protected. The family has the responsibility to help exercise these rights and to

22 Supra note 9. Article 27.
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ensure that rights are protected. So, each has the right to be alive, right to a name and this
should be officially recognized by the government.

The right to survival entails the right to a healthy life. Children should be rightfully assured of
adequate nutrition and quality healthcare.” Every child has the right to development that lets
the child explore her/him full potential. To an education that not only leads the child to a path
of learning but promotes understanding, tolerance and friendship among all nations, racial
or religious groups, and should contribute to the maintenance of peace. Furthermore, the
child requires particular attention and protection. Right to Protection entails that all children
be nurtured and protected from harmful influences, abuse and exploitation in any form. The
principle of the superior interest of the child has the goal of promoting and guaranteeing the
wellbeing of all children, on several aspects:

Physical wellbeing: ensuring good health and proper development of the child.
Mental wellbeing: providing the child with the opportunity to develop intellectually.

Social wellbeing: ensuring to the child the opportunity to flourish socially and spiritually.

5. Duties towards children

The CRC, as an international child rights instrument, constitutes a comprehensive listing of
the obligations that member states have towards the child. The Convention covers the whole
range of human rights of children, described as the 4 “P’s”, namely**

P rovision
P rotection
P revention

P articipation

The Child Rights Convention has mentioned that it shall be the duty of the parents and the
states to fulfil the child rights but as per several provisions in the Child Rights Convention
and other documents protection of human rights, its fulfilment and implementation is the
liability of the state and therefore, the state is responsible for child rights as well. According
to Article 18 of the CRC, the primary responsibility for the upbringing of children lies with
the parents and the state should also support them.

23 Supra note 9. Atrticle 24.

24 Winter, Renate. (2001). The CRC and the Protection of the Child. Children's Rights from
Theory to Practice. Yangon Seminar 2001. Working Report 4 — 2001. p.14. Available at
https.://www.childsrights.org/documents/publications/wr/2001-4.pdf Accessed 16 October,
2020.
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While performing any task, the employees of every agency and organization involved in
children’s work shall adopt child-friendly processes by according priority to children’s best
interest. It shall be the duty of all to immediately help children whose lives are at risk.”
About the duties towards children, Sec.17 of Children’s Act states the duty of family or
guardian: Father and mother both shall have an equal duty in relation to children’s care,
nurturing and personality development. It shall be the duty of every father, mother, other
family members or guardians to care for, nurture and protect their children, make available
opportunities, including for education and healthcare, to their children for their personality
development, create an environment of love and affection, and properly guide them for their
assured future. Father, mother, other family members or guardian shall admit every child
of school-going age in school and create an environment conducive to receiving education.
Father, mother, other family members or guardian shall not engage their children in labour
that is detrimental to their education, health and physical or mental development. And shall
not leave children under six years of age alone at residence or other places or send them
elsewhere alone without being accompanied by a person who has attained majority.

Parents are the first teachers of the children and the family is the first school of the children.
Every father and mother should be given equal opportunity to develop physically and
mentally as much as they can without discriminating between their son and daughter.
Protecting the rights of children is the first duty of all parents. All parents should be aware
of their children's future, rearing, protection and development. Children cannot be free from
social injustice and exploitation if parents are not aware of their children's rights.*® Similarly,
The State shall make necessary arrangements for providing basic needs, including nurturing,
protection, health and education, for children in need of special protection based on available
resources.”’ The obligations of the state towards children under CRC are as follows?::
(a) not to discriminate, (b) to take care of if ignored by parents or other responsible persons,
(c) the exercise of rights, (d) parental guidance and the emerging potential of children to grow,
(e) longevity and development, (f) to preserve identity, (g) protection in case of separation
from parents, (h) to protect from illegal transfer or abduction of children, (i) children should
be given enlightening information, (j) to be protected from abuse and neglect, (k) to protect
and assist refugee children, (1) to prevent trafficking, bargaining and kidnapping; (m) social
rehabilitation should be done and (n) appropriate judicial action should be taken.

25  Childrens Act, 2075. Sec.16. (Nepal).
26 Supranote 19. P. 53.

27  Supra note 25. Sec.18.

28  Supra note 16.
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Media has also duty to publish or broadcast information without violating child rights or
without adversely affecting children’s interest.?

6. Provisions of Child Rights in Nepal

The Constitution of Nepal is the most notable document for providing extensive fundamental
rights to children. Ten specific sub-articles are dedicated for children guaranteeing more than
twenty distinct rights. The Constitution has incorporated all four principles of CRC. The
principles of non-discrimination, survival and development, participation are in the chapter
of fundamental rights whereas the principle of the best interest of children is in the chapter
of Directive Principles, Policies and Obligation of the State.*® In addition, there are specific
provisions for the rights of children to justice, education and health including rights of
children in conflict with law and rights against exploitation. The right to survival, protection,
development and participation of children has been ensured in 10 different clauses under
article 39 of the Constitution. The constitution has laid emphasis on the best interest of
children through article 51(j). The Constitution is very progressive with the viewpoint of the
right of the child as it has clearly accommodated the provision of basic principles of child
rights.’! The provisions related to Right of children are presented as follows:*

(1) Each child shall have the right to his/her identity with the family name, and birth
registration. (2) Every child shall have the right to education, health care nurturing,
appropriate upbringing, sports, recreation and overall personality development
from family and the State. (3) Every child shall have the right to formative child
development, and child participation. (4) No child shall be employed in factories,
mines, or in any other hazardous works. (5) No child shall be subjected to child
marriage, illegal trafficking, kidnapping, or being held hostage. (6) No child shall
be subjected to recruitment or any kind of use in the army, police or armed groups,
neglected, or used immorally, or abused physically, mentally, or sexually, or exploited
through any other means, in the name of religious or cultural practices. (7) No child
shall be subjected to physical, mental, or any other forms of torture at home, in
school, or in any other places or situations. (8) Every child shall have the right to
child-friendly justice. (9) Children who are helpless, orphaned, physically impaired,
victims_of conflict and vulnerable, shall have the right to special protection and

29  Supra note 25. Sec.19.

30  Paudel, Shiva Prasad. (2017). Child Rights in Nepal: A Comparative Analysis of Seven
Constitution. Essays on Status of Child Rights in Nepal 2017. Kathmandu: Children and
Women in Social Service and Human Rights (CWISH) p.88.

31  Central Child Welfare Board.(2017). State of Children in Nepal. Harihar Bhavan, Pulchowok.
32 The Constitution of Nepal. Article 39. Right of children.
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facilities from the State. (10) Any act contrary to Clause (4), (5), (6) and (7) shall be
punishable by law, and children who have suffered from such an act shall have the
right to be compensated by the perpetrator as provided for in law.

In addition to the special provisions for children under the Fundamental Rights and Duties
of article 39, the other 11 articles are also related directly or indirectly to child development
and protection.

Similarly, the Children's Act 2075, paving the way to maintain respect, protect, promote
and fulfil the rights of children in Nepal.** This law means a lot for the children of Nepal. It
builds upon certain national and international provisions that are meant to promote children's
rights. Among them, CRC is of most importance. According to Section 3 of the Children’s
Act, every child has the right to live with dignity. The Government of Nepal, Province
Government and Local Level shall take necessary measures required for preventive and
security service including prevention of possible accidents, minimization of risks that may
occur on the children, in order to protect the rights of the child to live and development.
Provided some important rights are right to name, nationality and identity, right against
discrimination, right to live and meet with the parents, right to protection, right to participate,
right to freedom of expression and information, right to open organization and assemble
peacefully, right to privacy, special rights of children with disabilities, right to nutrition and
health, right to sports, entertainment and culture, right to education etc. which are worthy
for childhood.

Schools, public bodies, private sectors as well as social organizations directly working with
children shall formulate and enforce child protection standards at the institutional level, in
order to prevent violence against children or child sexual abuse, ensure the protection of
children and immediately take action on complaints. It shall be the liability of the school,
chief of every public body, private sector and social organization to enforce the child
protection standards.** Law also provides the duty of every child*® to respect his or her father,
mother, guardian, other family members, teachers and social service providers and obey the
advice, suggestion, guidance and instruction given by them, taking into consideration of his
or her best interests.

Age determination is another issue which is in debate when it comes to rightly determine the
age of a child. Children’s Act as mentioned some factors which is to be considered whenever
there is debate in determining the age of a child. While determining the age of a child, the

33 See, Preamble of Children's Act, 2075.
34 Ibid. Sec.57.
35  Ibid. Sec.77.
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following matters shall be taken as the basis for determining children’s age:*® (a) The date
of birth recorded in the child’s birth registration issued by the hospital, (b) If the date of
birth referred to in clause (a) is not available, the date of birth recorded in the child’s birth
registration certificate issued by the Local Registrar’s Office, (c) If the certificate referred
to in clause (b) is not available, the date of birth recorded in the child’s school character
certificate or the date of birth recorded at the time of child’s admission to the school, (d) If
the certificate referred to in clause (c) or the date of birth is not available, the date recorded
in the certificate of age issued by the hospital, (e) If the certificate referred to in clause (d) is
not available, the age recorded in the Janma kundali (birth chart), Cheena (horoscope), notes,
or the age disclosed by the father, mother, guardian or any other family member of the child
or similar other relevant evidence.

Likewise, Muluki Criminal Code, 2074 is another important law which protects and
promotes child right. According to Sec.13 of this Code, any act committed by a child under
the age of ten years will not be considered a crime. No punishment will impose (immune
from liability), if commits any offence under the age of ten.”” If the age of the offender is
less than eighteen years, the severity of the offence is considered to be less.*® If someone
forces a child by guiding, cheating, or influencing to commit a crime, child will not be held
responsible.** To be a valid consent, provider (person) must be a major. If a child under the
age of 18 provides consent, is not considered as consent.** No one should get married before
the age of twenty.*! No one should sexual abuse of child and unnatural sex.*? It is considered
rape, even if someone commits sexual intercourse to a girl with consent who is under the
age of 18.% In the case of children, the court should give priority in processing, hearing and
disposing of the case.** If a child under the age of 18 is found guilty, they should be placed
in a separate juvenile detention center.*

36  Ibid. Sec. 83. Similarly, Juvenile Justice (Procedure) Rules, 2076, also provide the basis to
determining the age of children in Rule 37.

37  Muluki Criminal Code, 2074. Sec. 45. (Nepal).

38  Ibid. Sec. 39 (a)

39  Ibid. Sec 28.

40  Ibid. Sec. 20 (c).

41  Ibid. Sec. 173.

42 Ibid. Sec. 225 and 226.

43 Ibid. Sec 219 (2).

44 Muluki Criminal Procedure Code, 2074. Sec. 170 (1) (d). (Nepal).
45 Ibid. Sec 154 (1).
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Moreover, there are over 40 laws and by-laws that are concerned with children. Child Labor
(Prohibition and Regulation) Act, 2056, Breast Milk Substitution Act, 2049, Emergency
Child Rescue Fund (Operation) Regulation, 2067, Inter-country Adoption Management
Development Committee (Formation Order), 2067, Terms and Conditions and Process for
Granting Approval for Adoption of Nepali Child by an Alien,2065, Civil Registration Act,
2033, Child Friendly Local Governance: National Strategy and Implementation Guidelines,
2068, Standards for Operation and Management of Residential Child Care Homes, 2069.
There are many more Acts and Guidelines that have provisions related to children.

Likewise, Legal Aid Act, 2054; Imprison Act, 2019; Donation Act, 2030; Cinema Making,
Dissemination/ Showing and Distribution Act, 2026; Lottery Act, 2025; Printing Press and
Publication Act, 2048; Pesticide Act, 2048; and Natural Calamities Rescue Act, 2039 also
have some provisions that address the issues related to children. In addition, there are other
acts and rules which have some concern about children namely, Physical Construction
(Nirman Byawasaaya) Act, 2055; Election Offense and Punishment Act 2047; Liquor Act,
2031; Human Organ Transplant Regulation and Restriction Act, 2055; Drugs Regulation
Act, 2033; Disability Protection and Welfare Act, 2039 and its rules; Firm Registration Act,
2034; Education Act, 2028; Human Trafficking and Transportation Control Act, 2063 and
its rules 2064; and Tea Estate (Labour) Rules, 2050 also have provisions related to children.

Similarly, there are many institutions in Nepal for the implementation of child rights.
Some of them are National Human Rights Commission, National Commission for Women,
Ministry of Women, Children and Senior Citizens, Ministry of Home Affairs, Ministry of
Federal Affairs and General Administration, Ministry of Health and Population, Ministry of
Education, Science and Technology, Ministry of Labor, Employment and Social Security,
Nepal Police, National Council for the Rights of the Child, District Administration Offices,
Courts, Children's Search Coordination Center, Child Helpline, Child Rights Protection
and Integration Sub-Committee, District Coordinating Committee, Village Municipality and
Municipality, District-based thematic offices, Child-friendly local government municipalities,
Children's Club. All these mechanism or instruments are created for the protection and best
interest of the child.

In every policy, law, program and practice of the country, we can see that children are
addressed, treated or evaluated differently than adults. This is because of child rights.
Moreover, the reason is the principle of protection and best interest of the child. If the child is
not treated differently, discrimination may persist, it may be difficult to survive and develop
and may make them incapable to form their views. That is why the principle of child rights
have been established.
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7. Child Rights in Practice

Nepal is continuously going forward in protection and promotion of the Child Rights. During
the period, the State has made constitutional provisions by recognizing the issues related
to the Child Rights and protection of the Child and also by formulating laws, regulations,
national policy and national work plan in order to protect their rights. Different agencies
in national and local level have been constituted to transform the declared policies and
programs related to the Child Rights into practice. Moreover, The UN Agencies, INGOs
and NGOs stationed in Nepal have made contributions to support these activities. However,
we should not forget the reality that these achievements are yet to meet the National Target
Goal. Therefore, it is necessary to review the reasons for failure to achieve the goals by
institutionalizing our achievements in protection and promotion of the Child Rights so that
our achievement would be strong enough to protect children from violence, abuses and
exploitations. Because all children have the right to be protected from harm like violence,
abuse, neglect and exploitation.

Nepal provides constitutional protection of Child Rights. However, despite sound laws
and policies, the rights of children have not been realized adequately and there are lapses
in implementation. Access to education remains difficult owing to poverty, remoteness
and inadequate efforts of schools to retain students. The situation of girl children from
marginalized communities is worse compared to male children. And as this report shows,
there has been an increase in sexual violence of children. Rejecting female babies in the womb
and discrimination of daughters even within many families makes it difficult to grow up as a
daughter in Nepal. The main reasons for this are patriarchal social and cultural values, poverty
and illiteracy. Despite this, according to the United Nations Children’s Fund (UNICEF),
Nepal has made remarkable progress in mother and child health. Nepal has declared itself
polio-free, has made commitments to improve maternal health, and succeeded in reducing
infant mortality. However, challenges such as violence against children, particularly sexual
violence against girls, child marriage, and menstrual taboos like having to live in a secluded
hut (Chhaupadi) and leaving children to wander the streets still remain. The children from
marginalized, Dalit and poor families are at higher risk.*®

The Children’s Act provides a framework to design and implement child-focused programs
that hold duty bearers accountable to children. In Nepal, we are often quick to make
policies but often lag in its implementation, and so this act resolves this issue. If there is no
implementation, the lives of children will not change. And if there is no act, there is nothing

46  Informal Sector Service Centre (INSEC). (February 19, 2020). Nepal Human Rights Year
Book 2020. Kathmandu:.
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that can be used to hold duty bearers to account.*’” There is no doubt that the situation of
children over the years has been improving, which is justified by different indicators related
to them. However, much more has yet to be done to create a situation where all children
enjoy their full rights.

Access of children on health and education facilities have definitely improved over the years,
but there are challenges in the area of child protection. Access of children to education has
increased, but the quality of school education has yet to improve accordingly. All concerned
should redouble their efforts and concentrate their attention to ensure the rights of children
by not letting such incidents to happen. For this to happen, federal, provincial and local
governments should work in collaboration with all stakeholders, and all concerned should
be serious, committed and sensitive to child rights issues.

Most children in Nepal do not seem to fully realize their child rights. Children are still
affected by crimes such as child marriage, child labour and child sexual abuse. Although the
law envisages reforming children involved in crime into a good citizen by keeping them in
juvenile correctional facilities, there are not enough quality juvenile correctional facilities
and the existing juvenile correctional facilities lack the necessary physical infrastructure.
Many children have psychological problems because their parents do not give them enough
time and proper counselling (both parents are busy working). Therefore, in order to protect
and promote the rights of the child, first of all, it is necessary to take awareness programs
about the laws related to children and their provisions to the far reaches of the country.
Similarly, infrastructures need to be set up for law enforcement, such as temporary protection
services and rehabilitation centers.*®

Although there has been an increase in awareness of child rights and child issues from parents
to children, including political parties, policy makers, executives, development activists,
there is still a need to increase conceptual clarity in relation to children's issues. Due to
the political instability of the country, the issue of children has not been able to become a
national priority. In addition to lack of resources, there is a need for thinking and willpower
in the implementation of existing laws and action plans.* Economic injustice keeps people
in poverty and unable to meet the basic needs of children in their care. Natural disasters

47  Guragai, Dilli. (2019). Nepal's Children's Act 2075 & what it means for the children of
Nepal. Save the Children in Nepal. Published Wednesday 9 January 2019. Available at
https://campaigns.savethechildren.net/blogs/dilli-guragai/nepals-childrens-act-2075-what-it-
means-children-nepal Accessed 18 October, 2020.

48  Supra note 16.

49  Dhital, Tarak. (2072). Achievements and Challenges of the Child Rights Campaign in Nepal.
Child Rights in Nepal. Kathmandu: CWISH. P.71.
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bring death, displacement and family separation. All these factors are difficult challenges
that require profound social, economic and cultural change. However, Save the Children
also believes that many violations of children’s rights are the result of politicians’ decisions
about the allocation of resources.*

8. A Few Last Words

Nepal is one of the poor and least developed countries of the world where more than half
the population lives in absolute poverty and cannot fulfil their families’ needs, which mainly
affects the most vulnerable groups and hampers the enjoyment of children's rights. So to
speak, we are not weak in the legal framework; even children are not freely enjoying their
rights. First of all, child protection must be ensured by the parents and the community
which surround them, then by the state. In order to ensure the child’s wellbeing and superior
interest, the state must establish a protection system for the child. In addition, the State must
fight against the poverty and customary practices which lead and encourage discrimination
and mistreatment towards children.

An effective system includes laws, politics, procedures and practices intended to prevent
and fight against various problems of mistreatment, violence and discrimination that can
damage a child’s wellbeing. Of course, the wellbeing of each child cannot be obtained in the
same way. Each child is a unique human being with specific needs. Also, his/her individual
characteristics (age, gender, health, disability or not, present or absent parents, background,
etc.) will allow identification of their needs in order to bring to fruition their wellbeing.
Efficient protection is essential to the children’s wellbeing because, as vulnerable people, they
are more exposed to problems of mistreatment, exploitation, discrimination and violence. To
promote child rights in Nepal, all the sectors should pay their complete attention and should
properly implement the provisions provided to a child. Most importantly, children should
be provided with basic needs (rights) such as food, shelter, clothes, health and above all
education in practice.

50  Supra note 20.
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Chhaupadee Pratha*: A Theoretical Analysis in
Reference to Violation of Women's Rights

Rajendra Bahadur Singh

Abstract

Chhaupadee Pratha is an age-long old tradition prevails in the Karnali, and Far-
Western Province of Nepal. It has found to have described in terms of the misbeliefs,
myths, and superstitions that rest on the Hindu belief system. But, ChhaupadeePratha
has multiple connotations, implications, and manifestations which are rarely browsed
out in a broader sense till now. It has direct ties with the social, and cultural aspects
of people, and the community. This article, therefore, has made an endeavor to
delve into these social, and cultural aspects which are being helpful to sustain the
ChhaupadeePratha with the help of the different social, and criminological theories
developed in the field of the broader humanities, and social sciences disciplines. On the
basis of the theoretical analysis of the various facets of Chhaupadee Pratha, concludes
some measures to eradicate the malpractices to Chhaupadee Pratha, at the end.

1. Background

The world is full of myths. Humans get shaped by myths. In turn, they become part of the
myth-making process, as well. Hence, myths guide, most of the times intrude the ways
of life of humankind. Among many, some myths have stigmatized menstruation as well.
According to the myths and misbeliefs prevailed in the societies, the ways of treatments to
the menstruating girls, and women found to have developed. Historically speaking, once
menstruation, in some ways, used to be viewed and treated as the same, all over the world.

Over time, the societies which got transformed changed their perspectives towards the
menstruation. And, menstruation taboos somehow, got eradicated. Whereas, those societies
which remain secluded from the modern innovations and development have still entangled
with the menstruation taboos. Such societies kept the menstruation taboos intact as they used
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to be. Several developing and undeveloped countries across the world are, still in the grips of
the menstruation taboos. Menstruation taboos are violating basic human and women's rights.
In many cultures across the globe, menstruation taboos are affecting the life and rights of
women adversely.

"Menstruation is a universal physiological process in the lives of all women. But perceptions,
meanings, and practices related toit are not.It occurs in every girls, and women of a certain
age-group. Menstruation is viewed and treated differently in different cultures across the
globe. *The first menstruation (menarche) occurs in between 11 and 15 years with a mean
of 13 years.During menstruation period, blood and mucosal tissue (known as menses) come
from uterus via vagina. *The menstruation generally, continues to the 40s of the women
although it may vary on the basis of medical condition or treatment, health condition, ways
of living, etc. of girls, and women.

“The average life span of Nepali women is 64.5 years. Suppose, someone whose menses
starts from her 13 years of age and ends with 49 years of age, she passes36 years of her life
span having menstruated. She has to observe menstruation practices/traditions upto 7 days
monthly. It means, she passes84 days in a year, and 8.5 years out of 36 years in menstruation
period in her life-span. Roughly, a woman passes more than a half of life span having

1 *In the Karnali, and Far-western province of the country, the girls, and women have to stay in
the hut afar from their houses for 5-7 days in the menstruation period. They have to observe
some strict and harsh practices; they cannot touch their fathers and brothers, and elderly women.
They are prohibited to eat milk, yoghurt, butter. Equally, they cannot touch the fruit-bearing
plants, cows, water body, and places of worship. Menstruating girls and women cannot attend the
educational institutions, private, and public institutions. They are also prohibited to participate
in social and religious functions during the menstruations. However, the degree and type of
separation/restrictions vary among the communities. No knows when this tradition starts. It has
been in practise since the time immemorial to now. This tradition is one of the human-evils still
exist in human-society till this post-modern era.

The Symbolic Significance of Menstruation and the Menopause: Vieda Skultans. Man,
New Series, Vol. 5, No. 4 (Dec., 1970), pp. 639-651, Retrieved from: https://www.]stor.
org/stable/2799108 [Accessed on Oct. 17, 2020]

2 A Dasgupta, M Sarkar, Menstrual Hygiene: How Hygienic is the Adolescent Girl? ,Indian
Journal of Community Medicine, Vol. 33, Issue 2, April 2008, available at: http:/www.ijcm.org.
in, accessed on June 10, 2020

3 MedilinePlus:US National Library of Medicine. Available at: https:/medlineplus.
gov/menstruation.html[Accessed on Oct. 19, 2020]

4 National Population Report-2011: Government of Nepal, Ministry of Health & Population.
Saugat Prinitng Press, Kathmandu. available at: Website: www.mohp.gov.np/population
[Accessed on Oct. 17, 2020]
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menstruated. *Each day, more than 300 million women are menstruating. Menstruating
period covers the most active, energetic, productive, and even the most vulnerable period
of girls', and women's life. There are various health, social, cultural, and religious issues
associated with menstruation; various taboos have embedded with it. Therefore, this is the
quite considerable period of life of girls, and women. These issues are supposed to address
and redress appropriately so that the women's rights are materialized, although the adequate
and appropriate search and research have not carried out in the field for.

1.2 Chhaupadee Pratha [S139<! 991] : Etymological Meaning

Chhaupadee m is a word from the Karnali, and Far-western Dialect of Nepali Language.
It is made up of the word chhau [S13] and padee W@].Chhauas aword in the Karnali, and
Far-western Dialect is used both as noun and verb. Chhau as a noun means, untouchable or
impure. And, Chhau as a verb means, to touch something/someone untouchable/impure or
'to menstruate'. Menstruating is called Chhau Hunu [S13 §J | or 'to menstruate'.

Here, the word chhau is followed with the suffix padee and makes the word Chhaupadee.
Hence, literally, Chhaupadee means the girls, and women who are in menstruation period;
they are the impure and untouchable.

Pratha [991] means, 'tradition / practice'. Therefore, Chhaupadee Pratha means the
practice/traditions which are associated with the Chhaupadee. The traditions/practices
which are associated with the Chhaupadee are also the same to the women who give birth of
child. The women who give birth of child also have to stay in shed for upto 11 days. Even,
the women who give birth of still baby have to staying the same period in the shed, too.

The word Chhau hunu [ 313 g ] [to touch something/someone untouchable/impure]as a verb
is seen to have used with different social and religious context or phenomenon to connote not
to touch something/somebody impure/untouchable in the Karnali, and Far-western province.
For instance, a mourner who is performing the mourning rites of the deceased cannot be
touched. So-called upper cast married women and men having a meal at their kitchen were
forbidden to touch. If someone touches them they become impure to have a meal, it was
believed. Likewise, a man who is performing some special religious rites cannot be touched
by women. So-called lower cast peoples were taken as impure and forbidden to touch.
STouching to the mourner, so-called lower cast people, married men and women having a
5  Hennegan J, Shannon AK, Rubli J, Schwab KJ, Melendez-Torres GJ (2019) Women’s and

girls’ experiences of menstruation in low- and middle-income countries: A systematic review

and qualitative meta synthesis. PLoS Med 16(5):¢1002803. https://doi.org/10.1371/journal.
pmed.1002803

6  Acharya Sally. Thirteen Days of Mourning & Release. Available at: https://www.hinduismtoday.
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meal at their kitchen, people performing special religious rites were forbidden to touch. If
someone touches them, one becomes impure either part of who was touched or who touched
them. Some purification rites used to carry out to be purified.

In course of time, such untouchability traditions associated with the persons/phenomena
somehow, faded away. These are not, as such, in practise, now. Therefore, it can also be
assured that taboos to Chhaupadee Pratha will also be eradicated, gradually.

1.3 All Practices associated with Chhaupadee Pratha are not adverse.

"Menarche, the first menstrual cycle is considered to be something of a milestone in a
women's life. It is also considered to be a girl's 'transition to womanhood'. While many parts
of the world, this is a hush-hush affair, meant to swept under the rug, quite opposite to it, a
few parts of India, *Sri Lanka, and Bangladesh celebrate it.

In the same way, in many parts of the Karnali and Far-western province, some practices
associated with the Chhaupadee Pratha cannot be counted as malpractices. Chhaupadee Pratha
on this ground therefore, might have been calling as 'Practice' or 9T, not as malpractice or
RIAT . °Girls who menstruate the first time are provided the new clothes, and delicious and
sweet food. On this occasion, parents and relatives become happy. They think now, their
daughters/sisters become mentally matured; they can take the responsible roles in family
and community. Their opinions get started to be heard in family decision-making. The first
menstruation makes change the ways to behave with the girls in positive ways. The family
members then, seek the responsible and meaningful participation of the girls in the family
and social works, as well. They are given more roles in the family and social affairs after
they get to have menses.

1.4 Taboos associated with the menstruation are not only based on the Hindu
belief system.

It can be said that the type and degree of taboos to menstruation vary in the different cultures
and communities in the world. Although, the minimum restriction/separation/stigmatization

com/modules/smartsection/item.php?itemid=5542 [Accessed on Oct. 19. 2020]

7 https://thelogicalindian.com/story-feed/awareness/traditions-first-period-india/ , GoledGoled,
Shraddha

8 Deborah Winslow. Rituals of First Menstruation in Sri Lanka. Man, New Series, Vol. 15, No. 4
(Dec., 1980), pp. 603-625, available at https://www.]stor.org/stable/2801536

9 The writer is originally, from the Far-western Province and educated in the Karnali Province.
He has a considerable time-period of working experience in the Karnali Province. Hence, having
seen the ChhaupadeePratha prevailed in those areas, he has presented these ideas.
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of women during the menstruation exist across the world. "Half of world's population
gets a period every month. And, yet, even in America, there is such a stigma surrounding
menstruation that the majority of girls and women feel uncomfortable talking about it.
Whether the community is developed or undeveloped, wherever you live, there exist some
sorts of the superstitions, and misbeliefs. These misbeliefs and superstitions have stigmatized
the menstruation.

In this context, ""Hindson Betham (2009) mentions that menstruation taboos universally
prevailed up to the mid-twentieth century in the world although anthropologists and
historians did not make these taboos the subject of research until recently. '*Likewise,
M.Guterman and others (2007) provide that major religions of the world, without exception,
have placed restrictions on menstruating women. Judaism, Christianity, Islam, Hinduism,
and Buddhism have made statement about menstruation and its negative effect on women,
leading to prohibitions about physical intimacy, cooking, attending places of worship, and
sometimes requiring women to live separately from men.

1.5 Chhaupadee Pratha: A malpractice

Since time immemorial to the present, the Chhaupadee Pratha has been continuing in the
Karnali and Far-western province of Nepal. It has been a part of the cultural lives of peoples
there. The practices associated with it have embedded with the family, cultural and social
life. People take them as granted.

BTt is believed that in the Stone Age, people survived on hunting and gathering. They lived
in the cave/hut. The males had to go for hunting. In their absence, they kept the menstruating
women in the cave/hut so that the wild animal could not attack them by following the
smell of the menstruating blood. In course of time, human accomplished the unbelievable
achievements. They shifted from the hut to the skyscraper but the hut for the menstruating
women remain intact in the Karnali, and Far-western province in Nepal.

10  Capatides, Christina. The Bloody Truth about getting your period in America. CBS News. May
23, 2019, available at: https://www.cbsnews.com/news/period-the-bloody-truth-about-poverty-
inequality-cbsn-originals/

11 Hindson, Betham. Attitudes Towards Menstruation and menstrual blood in Elizabathan England.
Journal of Social History, Vol. 43, No. 1 (fall 2009), pp. 89-114, available at: https://www.]stor.
org/stable/206853497seq=1&cid=pdf-reference#references_tab_contents

12 M Guterman, P Mehta, M Gibbs. Menstrual Taboos Among Major Religions. The Internet
Journal of World Health and Societal Politics. 2007 Volume 5 Number 2.

13 Basnet, Babita. CHHAUPADEE AATANKIT BANAUNE KI SURAKSHIT (In Nepali).
ghatanarabichar.com. published at: https://www.ghatanarabichar.com/176869[Accessed on 15
Jan. 2020]
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People developed various myths and misbeliefs about the menstruation. Firstly, the
menstruating women were taken as the impure and untouchable. They are believed they
have been cursed to have menstruated. They are restricted to touch father, brother, husband,
elderly women, water bodies, religious sites, cow, fruit-bearing plant. In a way, they are
restricted from the human settlement to live in a make-shift hut during the menstruation. They
are forbidden to eat milk, butter, yoghurt and meat. Equally, they cannot participate in social
and religious activities during the menstruation. And, they cannot attend the educational
institutions, public, and private organizations. If the menstruating women do not follow the
practices associated with the Chhaupadee Pratha, the community, family and menstruating
women themselves have to bear the curse by the deities, it is believed.

It is also believed if the menstruating women live in the house, it will infuriate the god and
the wrath of god will affect the entire family and community adversely. There is also beliefs
that if menstruating women touch the fruit-bearing plants, it will fall off before ripen. If they
cross water body, they will be dried up. If they touch their husband, brothers, father, their
life expectancy will be shortened. If menstruating women are touched, one must be purified
by cow- urine, the sacred substance for Hindus. Menstruation cannot be treated and viewed
as the universal psychological process in lives of all girls, and women; it is the healthy sign
of the maturity, and part of the reproductive system of females.

1.6 Criminalization of the Chhaupadee Pratha: An overview

Chhaupadee Pratha was in full practise as part of the cultural lives of the girls, and women in
Karnali and Far-western province of Nepal. “Before lodging the writ petition in the Supreme Court
of Nepal against Chhaupadee Pratha in 2005, the Government of Nepal had some awareness
raising interventions against social ill-practices including Chhaupadee Pratha through Ministry of
Women, Children, and Social Welfare. '*In the writ petition case filed by Dil Bahadur Bishwakarma
Vs. Councilof Ministers and others, the Supreme Court issued a directive to multiple government
agencies to eliminate the Chhaupadee Pratha. And, the Supreme Court declared it as malpractice.
Consequently, the government formulated the Chhaupadee Practice Elimination Directive in 2008.
Considering the Chhaupadee Pratha unscientific and inhuman, the Legislative of Nepal criminalized
it in line with the directive by the Supreme Court of Nepal. Hence, Chhaupadee Pratha has
criminalized as offence in Criminal (Code) Act-2017. The Criminal (Code) Act-2017 provisions
that in its Article 168, (3) (4), (5), an individual convicted of crimes related with Chhaupadee Pratha
is subject to three-month term jail and/or Rs. 3,000 in fine.

14 Action Works Nepal: A Study on Situation of Implementation Status of National Laws, Policies
and Chhaupadi Elimination Guideline in Karnali, Nepal, page 9
15  Dil Bahadur Bishwakarma V. The Prime-minister, NKP 2062, D. N. 8557

16  Criminal (Code) Act-2017 available at: https://www.ilo.
org/dyn/natlex/docs/ELECTRONIC/106060/129899/F1095481449/NPL106060%20Npl.pdf
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In this context, a spontaneous question is raised that why the government of Nepal could not
criminalize the Chhaupadee Pratha as it was killing and sustaining the multiple health and security
hazards on girls, and women's lives before 2017 AD. The Constitution of Kingdom of Nepal-1990
was formulated on the principle of liberalism and theory of equality. At that juncture, the Chhaupadee
Pratha is against of the provision set in the "Article 11, Right to Equality in the Constitution of
Kingdom of Nepal.

"®Nepal also ratified the Convention on the Elimination of All Forms of Discrimination Against
Women in April, 1991. "Its Article 3 stipulates that state parties shall take all appropriate measure
to modify the social and cultural pattern of conduct of men and women, with a view to achieving
the elimination of prejudice and all other practices based on the idea of inferiority of either sexes.
Chhaupadee Pratha violates this provision, too.

The necessary legal measures are supposed to take to tackle the malpractices associated with
Chhaupadee Pratha long before. But, the Government of Nepal is found to have taken the legal
measures to eliminate it, lately. It can also be assumed that the Government of Nepal might think
the increasing awareness and health conscious level of people would eradicate the malpractices
associated with Chhaupadee Pratha spontaneously. The social control systems also found go vain to
control the taboos to Chhaupadee Pratha.

It can be concluded, to eradicate the taboos necessary and sufficient legal and social measures have
not been taken as much as required. The Government agencies could not go against of this cultural
evil on timely manner.

1.7 Chhaupadee Pratha defies the laws?

Even if the Chhaupadee Pratha is declared as inhuman malpractice and provisioned as a
criminal offence, the practices associated with it have been practicing as they used to be
before the criminalization of it. The behaviors and practices that go around it hindering
the smooth development of the girls. They have been victims of rape and murder. Many
health and security hazards threaten the lives of girls, and women. Although, the people and
community are observing the practices. The mere criminalization of the Chhaupadee Pratha
or an offence set in the Criminal Code Act-2017 is not working towards the direction of

17 Himalayan Research Bulletin.Vol. XI, Nos. 1-3. 1991. Retrieved from: http://www.nnfsp.gov.
np/PublicationFiles/9e3das57e-7ca7-4dbc-9da2-¢1063a81ad0e.pdf. [Accessed on Oct. 22, 2020]

18  CEDAW South Asia: CEDAW Status, Retrieved from: http://cedawsouthasia.org/. [Accessed
on Oct. 22, 2020]

19  Convention on the Elimination of All Forms of Discrimination Against Women, available at: https:/www.
ohchr.org/en/professionalinterest/pages/cedaw.aspx [Accessed on Oct. 22, 2020]
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elimination of it. *There are rarely recorded the FIR on the conviction of the crimes related
with the Chhaupadee Pratha.

The anti-Chhaupadee Pratha activists have been lobbying and advocating against the
observation of the Chhaupadee Pratha and implementation of the legal provisions set in
the Criminal Code Act-2017.%! The Chhaupadee sheds are being dismantled frequently but
they are again built back instantly. The law set for the ant-Chhaupadee Pratha is being
challenged in broad day light.

2. Theoretical Considerations of the study

Although menstruation taboos are the inhuman practices, that have been still prevailed in the
societies. During the menstruation period, menstruating women are banished from the houses
and they have to stay in the sheds. Because of the insecure environment of the sheds, many
menstruating women have been killed by suffocation, snake bites. They have been raped and
killed. Still the Chaaupadee malpractice has not been eradicated. This study is therefore,
have made an endeavor to answer some questions raised not against of the Chhaupadee
practice but also against of the entire humanity: why does Chhaupadee Pratha still remain in
Nepal even in this post-modern era? The hut in which menstruating women live dismantled
many time in Karnali and Far-western province many time in the previous years too but
they were soon built back. What made them do so? That's because destroying huts does
not end the menstruation taboos. *Mothers and sisters in these provinces still observe this
tradition even though it exposes them to death. Is this because they are not afraid to die? Or,
is it because their male counterparts want their mothers and sisters to dies? These questions
will be attempted to answer on the basis of some socio-legal theories. And, how does the
Chhaupadee practice has violated the women's rights? The following theoretical basis have
been used to untangle the reasons of continuation of the Chhaupadee Pratha in Karnali, and
Far-western province in the country.

20 National Human Rights Commission: ChhaupadeeSambandi Rastriya Janchbujh Karyakram
Pratibedan. Page 17. Dec. 4, 2019, available at: https://www.nhrcnepal.org/nhrc_new /doc
/ newsletter / Chhaupadi_final %20 report _compressed.pdf

21  Annapurna Post: BhatkayaraBhatkiyananChhaugoth. August 12, 2020, http://annapurnapost.
com/news/163452

22 My Republica: Why Chhaupadi Persist. Rajendra Bahadur Singh.Feb. 6, 2020. available at:
https://myrepublica.nagariknetwork.com/news/why-chhaupadi-persists/
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2.1. Feminists Criticism and Chhaupadee Pratha:

BLois Tyson (2014), the prominent feminist critics, opines that fates of women are so
programmed with the patriarchal values that they cannot realize oppressions cast upon
them. Further, they assume the patriarchal values as their own. They have programmed
with the prevailed 'social values'. Then, they become what Tyson calls 'patriarchal-women'
who cannot realize the oppressions cast upon them through menstrual taboos. Instead, they
feel proud of observing the Chhaupadee Pratha and think that they are observing it for the
betterment of their family and society. So, even if, they are told to live in their houses instead
of sheds during menstruation, they cannot do so. On the one hand, they cannot go against
'social values' and on the other the government asks them to break those values. The question
is how to untangle them from patriarchal values. It is not the fault of the women who cannot
go against of the inhumanity laden practices but it is the fault on the ground of the societies
which are structured and developed with such menstruation taboos.

242.2. Communitarianism and Chhaupadee Pratha: the community's perspective

Communitarianism came in reaction of the individualism. It seeks the intimate connection
between society and individual. *°Its main premise is that a person's personality and social
identity are largely build on the community relationship. It prioritizes less to the development
being placed on the individualisms. This belief system of the communitarian theory could
have the deep implication of persisting the taboos to the Chhaupadee Pratha. Where there
is high prioritization of the community values and importance, the individual identity
and personality are obviously remain under the shadow. Individual cannot go against the
menstrual taboos and malpractices. If individual dare to go against the societal values then
s/he has to sustain the social boycott.

2.3. Functionalism and Chhaupadee Practice: Chhaupadee Pratha as a social value

Emile Durkheim believed that society is a complex system of interrelated and interdependent
parts that work together to maintain stability, and that society is held together by shared
values, language, and symbols. He believed that to study society, a sociologist must look
beyond individuals to social facts such as laws, morals, values, religious beliefs, customs,
fashion, and rituals, which all serve to govern social life. Here, Chhaupadee Pratha has

23 Tyson, Lois. Critical Theory Today, A User Friendly Guide. Routledge . 2006. London, available
at: https://www.pdfdrive.com/critical-theory-today-d8308861.html , retrieved on 21 Oct. 2020

24 Kadariya, S., &Aro, A. R. (2015). Chhaupadi practice in Nepal- analysis of ethical aspects.
Medicolegal and Bioethics, (5), 53-58. https://doi.org/10.2147/MB.S83825

25  Stanford Encyclopedia of Philosophy, available at: https://plato.stanford.
edu/entries/communitarianism/ , accessed on 22 Oct. 2020
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established as a social practice. It has a specific functions has to carry in society, it is believed.
If the practice is not followed then society will suffer from the pandemic, economic and
physical loss. The gods and goddesses will fury to society. If the practice is not followed,
a sort of social void will be created that in turn, create the social instability. The societies
cannot bear the risk of social instability. Therefore, Chhaupadee Prathaas a malpractice may
be continuing.

2.4. Subaltern Studies and Chhaupadee Pratha

Gayatri Chakravarti Spivak in her most acclaimed essay **'can the subalterns speak?'
concludes females as subordinates cannot speak their rights out so that they can get their
rights. In the same vein, in our societies, women are subordinate in many respects. The
menstruation taboos embedded with them are violating their rights and lives although they
cannot raise their voice against it. Spivak suggests people engage with the subaltern shoulder
to shoulder to attain the rights of the subaltern but not to raise the voice in the absence
of active and meaningful participation of the subalterns. Here, most of the campaigns or
programs are being carried out in the absence of active and meaningful participation of
the women. The male advocates/activists are raising the voice not taking into account the
female issues seriously. Male counterparts make their ideas about the Chhaupadee Pratha
not taking into account the opinions of their counterparts, females. Opinions of women must
be valued most as Chhaupadee Pratha is very much concern of them.

2.5. Theory of criminalization and Chhaupadee Practice

The process of criminalization has to pass three phases. *’First, people of the society show
their revulsion towards the conduct to which they feel that such conduct will disintegrate the
society and society may lose its existence. They show their response against it and start to
create opinion among them to criminalize it; otherwise it will be harmful for them. In this
way, they identify the conduct to which they want to criminalize and make a decision to
criminalize. After the identification of the conduct to be criminalized and making decision to
criminalize, the second phase of the process of criminalization of human conduct starts. This
process is to draft a bill and submit it in the Legislature-Parliament. In the third phase, the
parliament passes the Bill and criminalizes the human conduct as a crime.

26  Can the Subaltern Speak: Gayatri Chakravarti Spivak: Die Philosophin 14 (27):42-58 (1988).
Retrieved from: http://abahlali.org/files/Can_the subaltern_speak.pdff Accessed on Oct. 17, 2020]

27  Concept of Criminalization, Penalization and Principle of Legality in Nepali Judicial Discourse:
Rajit Bhakta Pradhananga. NJA Law Journal, v. 6 : 1 (Jan 2013 - Dec 2013)
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In out context, there is found to have less discussion in the community level before the
criminalization of the conducts related with the Chhaupadee Pratha. The two phases of
the criminalization of the Chhaupadee Pratha, identification, and criminalization were
overlooked. The Legislature-parliament criminalized the conducts without much discussion
in the community level with the beneficiaries and stakeholders.

RA Duff, a criminology theorist, argues that **the crimes of the societies need to be controlled
by the social norms, customs, ethics, religions, and moral, etc. Thus, the criminal law must
not be taken as the last resort for controlling crimes in the society. Criminalization of human
conducts is not enough for controlling crimes. ChhaupadeePratha has been criminalized.
But, it remains to see how much it will contribute to eradication of menstruation taboos. It is
not been satisfactory till now to control the taboos to menstruation.

»There are several mechanisms in a society to control the deviated conducts. Criminal law
is the last and ultimate instrument to criminalize the human conduct. If other means of
social control are useless or helpless to achieve a particular end, only then we should apply
criminal law. It is not a panacea in itself.

302.6. Liberalism and Chhaupadee Pratha: a matter of personal Freedom

Liberalism is as a field of study under the philosophy proposes that individual need to be
treated with respects as a free agent, not a means to the other individuals' ends. Liberalism
further believes that individual can make a right decision for their development and well-
being. In short, liberalism has a great impetus on *'the individual well-being and individual
rights. In a broader political spectrum, it stands for minimal government control over the
individual pursuits, which are believed to be undertaken by individuals guided by their inherent
rationality for overcoming obstacles good life. The same belief of liberalists can be implemented
about the Chhaupadee Pratha. The Chhaupadee who are the rational individuals are forced to
stay in the shed during the menstruation period. Their individual pursuit is being challenged. It's
their individual rights that they can live in the houses if they are mistreating or not. This is their
individual interest and freedom. No societal malpractices could be imposed upon the menstruating
women. Unfortunately, some societal norms govern the lives of menstruating women as the means
to the ends of the superstitious filled community belief.

28 Duff, Robin Antony. Introduction: A Theory of Criminalization. [ssrn.com online repository
of research article] January 8, 2018. Available at SSRN: https://ssrn.com/abstract=3098143
[accessed on Oct. 23. 2020]

29  Concept of Criminalization, Penalization and Principle of Legality in Nepali Judicial Discourse:
Rajit Bhakta Pradhananga. NJA Law Journal, v. 6 : 1 (Jan 2013 - Dec 2013)

30 Kadariya, S., &Aro, A. R. (2015). Chhaupadi practice in Nepal- analysis of ethical aspects.
Medicolegal and Bioethics, (5), 53-58. https://doi.org/10.2147/MB.S83825

31 O’Neill O. Constructions of Reason. New York: Cambridge University Press; 1989.
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3. Some Domestic, and International Legal Provisions related with
Chhaupadee Malpractices

Chhaupadee practice violates human rights of women. Universal Declaration of Human
Rights (UDHR) Article 25 states that *?everyone has the right to live with adequate health
care, food, clothing, housing and necessary social service. Chhaupadee Pratha violates the
right of women as human beings. It is an extreme case of discrimination against women
in the name of myths and stereotyped dogma. International Convention on Elimination of
All kinds of Discrimination Against Women (CEDAW) stipulates that *state parties shall
take all appropriate measure to modify the social and cultural pattern of conduct of men
and women, with a view to achieving the elimination of prejudice and all other practices
based on the idea of inferiority or superiority of either sexes. Chhaupadee violates this
recommendation too. Chhaupadee is rooted in ignorance and unfounded fears, another
reason why it must be completely eradicated. The world Conference on Women's Rights,
the Beijing Declaration and Platform for Action has agreed that **"Women and girls' human
rights are an inalienable, integral and individual part of all human rights and fundamental
freedom". Vienna Declaration and the Program of Action (paragraph 38) calls for *"the
eradication of any conflict which may arise between the rights of women and harmful effects
of certain traditional or customary practices, cultural prejudices and religious extremes".

The Constitution of Nepal has guaranteed that 3*no person shall be treated with any kind
of untouchability or discrimination in any private or public place on ground of caste,
ethnicity, origin, community, occupation or physical condition. All forms of untouchability
or discrimination shall be punishable by laws and victims of such acts shall have the right
to compensation as provided for by law. The constitution also states that every woman shall
have the right relating to safe motherhood and reproductive health. There shall not be any
physical, mental, sexual, or psychological or any kind of violence against women. Likewise,

32 United Nations [homepage on the Internet]. The Universal Declaration of Human Rights.
Available from: http://www.un.org/en/documents/udhr/. [Accessed on Oct. 23, 2020]

33  OHCHR: Convention on the Elimination of All Forms of Discrimination against Women.
Available from: https://www.ohchr.org/documents/professionalinterest/cedaw.pdf. [Accessed
on Oct. 23,2020 ]

34 Beijing Declaration and Platform for Action: The Fourth World Conference on Women. Available
from: https:/www.un.org/en/events/pastevents/pdfs/Beijing_Declaration_and Platform for
Action.pdf. [Accessed on Oct. 24, 2020 ]

35 UN General Assembly, Vienna Declaration and Programme of Action, 12 July
1993, A/CONEF.157/23, available at: https://www.refworld.org/docid/3ac6b39ec.html [accessed
22 October 2020]

36  Nepal: Constitution [Nepal], 2015 (2072.6.3), 20 September 2015, available at: https://www.
refworld.org/docid/561625364.html [accessed 22 October 2020]
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3"The Criminal (Code) Act-2017 provisions that in its Article 168, (1) (3), (4), an individual
convicted of crimes related with ChhaupadeePratha is subject to three-month term jail and/or
Rs. 3,000 in fine. Laws do not support any kinds of oppression based on religious, social and
cultural tradition.

4. How to eradicate Chhaupadee Malpractice?

The full facets of the Chhaupadee Pratha have not yet been lifted. Most often, it is identified
as it has been guiding by the Hindu belief system. But, as it isdiscussed in theoretical
discussion part,ChhaupadeePratha has multiple facets upon which it has rested its roots. Its
roots are so strongly grounded on social, cultural, and religious grounds that it has found it
is quite difficult to track out and uproot them.

Chhaupadee Pratha therefore, has different social, religious, and cultural manifestations. It
can only be traced and understood by analyzing in terms of the social, cultural and religious
stand points cumulatively. Analyzing it from the single standpoint be it religious belief
system, cultural or social, cannot be understood fully. Unless and until we do not understand
it in a broader sense it would be difficult to eradicate from the society.

4.1 Debunking of superstitions associated with Chhaupadee Pratha

Wherever you live in the world, you find some sort of superstitious beliefs and myths.
Nepal cannot be exception. Nepal has accomplished some political and developmental
transformations. Although some peoples and societies have gripped with the superstitious
beliefs and directed by the mythic beliefs. Without any logics and reasons societies have been
following some malpractices: early child marriage, untouchability, gender discrimination,
Chhaupadee Pratha, etc. Peoples and communities become the slave of the superstitions.

They blindly follow them and cannot question about the superstitions.

Chhauapdee Pratha is rested on the superstitious misbeliefs. The people and community so
ingrained with the misconceptions, myths, and misbeliefs to menstruation that they cannot
be able to be away from them. A mere discussion, and interaction with them cannot make
any sense and difference to get rid from the superstitious belief to menstruation. People could
only be dispelled from the myths, which are the root causes of menstrual taboos when they
are cast out from them. The misbeliefs, superstitions, and myths associated with Chhaupadee

37  Criminal (Code) Act-2017 available at: https://www.ilo.
org/dyn/natlex/docs/ELECTRONIC/106060/129899/F1095481449/NPL106060%20Npl.pdf [ Accessed
on Oct. 2020]
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Pratha must be debunked.*® Superstitions lie in age-old traditions. Like many traditions,
they continue to be enacted, but they don’t really serve a purpose. Superstitions beliefs are
actually causing you harm instead of brining you luck.

4.2 Enhancing elderly men and women as key agent for transformation

The present young generation have encountered with the good education and wider
exposures than the preceding generations. It seems the preceding generation has enveloped
with the superstitious beliefs to Chhaupadee malpractices in deep. As senior citizens, they
have more influential roles in the family and social life in the community. Unless they cannot
be changed, the taboos to Chhaupadee Pratha will remain intact. Therefore, to eradicate the
Chhaupadee malpractices, the elderly peoples need to be focused so that they bear the roles
of eradication of the taboos to menstruation.

4.3 Base the Plan and Policies on the good practices related with Chhaupadee Pratha

Till now, the Chhaupadee Pratha has portrayed as malpractice as a whole. Menstruation
itself is not considered as negative phenomena in the society. Some aspects associated
with Chhaupadee Pratha, for instance, the menstrual blood is taken as impure and in turn,
it is believed it makes the girls, and women makes impure/untouchable. Besides that,
getting menstruation is taken as the matter of healthy sign for the girls. If a girl does not
get menstruated on expected time, it becomes the matter of anxiety. Therefore, the anti-
Chhaupadee Pratha activists and policy makers should take into account the multiple facets
of the Pratha and address them accordingly. They can build their advocacy and lobbying
from the positive beliefs about the Chhaupadee Pratha so that it would be easier to cope up
with the problems associated with it.

4.4 Carry-out Socio-legal research on ChhaupadeePratha

Chhaupadee Pratha has social, cultural, and religious manifestations. The researches that
have been carried out till now have focused on the single health, or religious/social aspect
associated with the ChhaupadeePratha has been taken into consideration. Unless this Pratha
is viewed and treated with multiple perspectives it could be difficult to perceive fully.
Therefore, it is the most to carry out socio-legal research to browse out the multiple facets
associated with the Chhauapdee Pratha.

4.5 Enforcement of legal provision set in the Criminal Code Act-2017

38 Harish R. Superstitions in society and steps to eradicate. International Journal of
Applied Research. 2016: 2(6): 77-81. Available at: https://www.allresearchjournal.
com/archives/2016/vol2issue6/PartB/2-5-85-446.pdf
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Since the Chhaupadee Pratha related conducts have criminalized in the Criminal Code Act-
2017, there have been violated the provisions set in it. Many 'Chhaupadees' have been killed
or raped due to the insecure environment at the make-shift sheds although the satisfactory
investigations have not carried out. And, no cases are recorded to the concern government
authority for the prosecution. For the enforcement of the anit-chhaupadee provisions, the
law enforcement agencies, and stakeholders have to conduct the discussion and interaction
programs on the legal provisions set against of the malpractice associated Chhauapdee
Pratha.

Conclusion

Chhauapdee Pratha has multiple connotations and manifestations. It has rooted in not only on
the Hindu belief system. Rather, it is associated with the social, cultural, and mythic aspects
of the people and community. But, it has described on the basis of the superstitious misbeliefs
only. Unless it is studied in terms of the social, cultural, and developmental perspectives
of the societies it is difficult to understand its multiples connotations and manifestations
related with it. In turn, until it could not be browsed out its multiples connotations and
manifestations, it would be difficult to eradicate the taboos associated with Chhaupadee
Pratha. Therefore, it is essential to view and review the conceptions about the Chhaupadee
Pratha in terms of the broader social, cultural, and religious spectrum so that it could be
understood broadly to eradicate malpractices associated with it.
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Corporate Social Responsibility: Eying
through Human Rights Lens

Samikshya Poudel
Abstract

Human rights and Corporate Social Responsibility (CSR) are emerging concepts.
Traditionally government was solely responsible for the violations of human rights. But,
with the emerging concept of privatization, all the private companies are responsible
to respect and promote the human rights as well as equally responsible to prevent
the violation of human rights. United Nations (UN) Human Rights Council set the
role of multinational corporations towards human rights. The UN Guiding Principles
on Business and Human Rights set the framework for corporations to respect human
rights. This paper basically deals with the situation of CSR and human rights. This
paper with the analysis of the secondary sources data finds out the linkages between
CSR and human rights in both the national and international context. In the context of
Nepal, Constitution and various national laws has incorporated the concept of human
rights and business. CSR and human rights both are connected with the "Respect,

Protect and Realize" framework.

Corporate Social Responsibility (CSR)

Business simply implies involving in the delivery of goods and services. Here regarding
the business, I am dealing with the private enterprises. Business is also a profession with
the aim for earning profit. To be broader, business relates the production, distribution and
dissemination of goods and services. Business started with the human civilization itself
emerging with the concept of scarcity and fulfillment-as barter system, the system of
exchange of goods and services. The way of doing business advanced and the monetary age
emerged replacing barter system. Now is the age of money, securities, bonds, commercial
bills, shares etc in business. Now is actually the age of Business. The decade of 1990 marks
the turning point in the global business scenario as the policies of liberalization, globalization
and privatization expanded the horizon of business. The skills, technology, goods, services,
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ideas etc. began to get transferred from one place to another; from one country to another;
and from one corner to another corner of the globe. The government's role was minimized
and remained just as a prime regulator of business enterprises. Private sectors mushroomed
up all around the globe.

One of the important factors of corporate governance is Corporate Social Responsibility.
According to McWilliams and Siegel, ‘CSR can be defined as activities in which the firm
goes beyond conformity and engages in actions that appear to further some social good,
beyond the interests of the firm and which is required by law. CSR is a mechanism through
which business address their obligations to the local environment in which they operate.
These obligations include social, environmental, moral and economic responsibilities.!

Corporate Social Responsibility is a social investment into the community in which
organizations operate, as well as the people of the organization, directly and indirectly. It is
also a way for an operating firm to identify with, a share the spirit of belonging, harmonize
and commune with the immediate environment as an appreciation for being allowed to
operate. It strengthens the benefits of protecting the environment and improving people’s
working and living conditions.?

Corporate governance is guided by the rules and principles. Pursuant to the Berle-Dodd
debate and the developments in contemporary corporate governance, it emerges that boards
do not owe and exclusive duty to the shareholders of an institution.® Rather, they owe a duty
to all stakeholders of the institution including employees, the society and the government
through its regulatory bodies. Therefore, social responsibility has taken a strong position
in corporate governance since it allows corporations to go beyond meeting their legal
obligations and also invest in their societies.* This requirement applies to institutions within
the banking sector as well. These institutions are mandated to ensure that aside from raking
in profits for their stakeholders, they should also ensure that their employees have a safe
work environment with fair wages, their immediate environment is kept sanitary and finally,
that they exercise philanthropy in helping the less fortunate.

Both Human rights and social responsibility are equally important for the corporate
governance. Human rights are the pillar of the democratic society. Without the rule of law

1 Nazir, J., & Al-zawahiri, G. (2013). Corporate Social Responsibility and Corporate
Performance. International Journal of Service Industry Management, 10(3), 271-282.

2 Bello, K. (2006) Corporate Social responsibility. Business Ethics.

Das, P. (2019). Who Was Right Dodd or Berle?. Available at SSRN 3374292.

4 Jain, A., Keneley, M., & Thomson, D. (2015). Voluntary CSR disclosure works! Evidence
from Asia-Pacific banks Social Responsibility Journal, 11(1), 2-18.
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individual rights and activities cannot be protected. All the government and private activities
must operate in the form of inalienable nature of human rights. Principles of equality of
opportunity and remunerations in the workplace should be guaranteed. The object of a CSR
model should include a concern for human rights.> Companies are expected to follow the
rules and regulations and are expected not to break the law even if the result is much lower
than the income to be generated from it. The corporate responsibility requires the company
to avoid causing or the any factors that contributes the adverse human rights impact through
their any activities. In case of such occurrence, they should address such impacts and must
seek to prevent or mitigate adverse human rights impacts that are directly linked with their
procedures, operations, products or services by their business relationship, even though such
activities have not contributed to those impacts.6

The duty to respect human rights provides the least conceptual and normative challenge.
It is a universal duty, which means that we all are equally obligated by it. That is, the duty
not to violate human rights holds for all of us equally, to the same degree, and at all times.”
All the corporations are obliged to protect human rights. If they unable to protect the rights
of the right holder, then the human rights risks for the corporate sector will be increased.
Internationally, top 10 human rights risks for the financial sector has been introduced. They
are: Discrimination in lending practices; Customer Due Diligence; Sector Due Diligence;
Bribery and corruption; Large-scale infrastructure and Land Development; Commodities
investing; Customer and Employee privacy; Supply chains and modern slavery/human
trafficking; Equal pay; Discrimination.

Objective

The basic objective of this paper is:

¢ To explore the linkage between ‘human rights and business’ inline with Corporate
Social Responsibility (CSR).

5 Falcetta, J. (2016). Social Responsibility- 8 Guiding Principles of Corporate Social
Responsibility. Available at SSRN Electronic Journal.

6 Michalowski, S. (2013) Corporate accountability in the context of transitional justice.
Routledge.

7 Wettstein, F. (2012). Human rights as a critique of instrumental CSR: Corporate responsibility
beyond the business case. Notizie di POLITEIA, 18(106), 18-33.

8 Bsr.org/en/our-insights/primers/10-human-rights-priorities-for-the-financial-sector. Available
on 23th December, 2020.
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Methodology

The research is doctrinal in nature, with references drawn from secondary sources of data.
E-library and Internet digital database are used. The data are presented in the form of
statements.

Linkage between Human rights and CSR

The nexus of Business and Human Rights is inevitable. Whether it be production, be
distribution or be consumption-humans are involved directly or indirectly in business in
different roles. The issue of Human Rights in Business- the protection of human rights
abuses in companies came as a major matter at the start of this century. The turning point
in the transformation of the concept of Human Rights is the expansion of its scope from the
State as duty bearer to the Business as respect holders. The issues of Human Rights in business
are seen as a new field of research which resulted in the endorsement of "Guiding Principles on
Business and Human Rights: Implementing the United Nations 'Protect, Respect and Remedy'
Framework" by United Nations Human Rights Council in its resolution 17/4 of 16 June 2011.

The guiding principles starts a new way in which the abuses of Human Rights in Business
also came as a field- to study, monitor, investigate and research. The guiding principle adopts
the 'protect, respect and remedy' framework as its general principle. The states existing
obligations is to protect, respect and fulfill human rights. The role of business enterprises
is to comply with all the applicable laws and to respect human rights. When rights are
breached the effective remedies should be provided to the victims.

The root cause of the business and human rights predicament today lies in the governance
gaps created by globalization—between the scope and impact of economic forces and actors,
and the capacity of societies to manage their adverse consequences.’

In the past, protection of human rights was only the responsibility of the government and
its respective organizations. The problem with the traditional international law is that the
responsibility for the protection of human rights lies with the state and not with any business
entity. The issue thus arises whether corporations have any international obligations to protect
human rights, or any such obligations that relate to business can be directly imposed on them. '
So, banking institutions are bound to respect the norms and values of human rights.

9 Ruggie, J. (2008). Protect, respect and remedy: A framework for business and human
rights. Innovations.: Technology, Governance, Globalization, 3(2), 189-212.

10  Maniruzzaman, A. F. M. (2006). Global business and human rights. Amicus Curiae: Journal of
the Society of Advanced Legal Studies, (67), 1.
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Due to civil society pressure and organizational value, some of the corporations engage
in self-regulation or multi-stakeholder processes to define standards and to manage ethical
issues with their operations. This corporate behavior is in line with the UDHR’s call that
every individual and every organ of society should engage in the protection of human rights."

Business and human rights is seemingly a recent movement; however, its roots can be found
in the concept of Corporate Social Responsibility.'? The concept of Business Sustainability
and Corporate Social Responsibility are closely connected with the theme of human rights
applied to the exercise of economic activity. The CSR focuses mainly on social components
that are affected by business activities: mainly external stakeholders, workers, consumers,
suppliers, public opinions etc. The central role assumed by the human rights and the absence
of an unambiguous definition of social responsibility have placed CSR within a much border
framework."

Human Rights have played rather a marginal role in the description of the CSR. Mary
Robinson commented that "it remains the case that virtually all of the corporate social
responsibility debates around the world make no reference to international human rights
standards." However, the CSR and the Human Rights are closely related. First of all, from
the moral perspective CSR is interconnected with the human rights.

The debate between CSR and human rights popped up after 2010. Now the corporations do
not stop with corporate obligations merely to respect human rights, but includes a duty for
corporations also to take pro-active and positive step towards the protection and realization
of human rights.'

The debate that evolved around this question has addressed this challenge in three distinct
ways. First, it has focused on the extended reading and reinterpretation of existing international
human rights legislation in order to include corporate responsibility alongside traditional
state obligations."” For example, The Universal Declaration of Human Rights, even though

11 Mena, S., de Leede, M., Baumann, D., Black, N., Lindeman, S., & McShane, L. (2010).
Advancing the business and human rights agenda: Dialogue, empowerment, and constructive
engagement. Journal of business ethics, 93(1), 161-188.

12 Chronowski, N. (2013). International and Constitutional Approach of Business and Human
Rights. Available at SSRN 2294129.

13 Costa, A., & Bordignon, M. Business and Human Rights: a challenge for enterprises.

14 Wettstein, F. (2012). Silence as Complicity: Elements of a Corporate Duty to Sepak Out
against the Violation of Human Rights, Business Ethics Quarterly.

15 International Council on Human Rights Policy (ICHRP). 2002. Beyond Voluntarism: Human
Rights and the Developing International Legal Obligations of Companies. International
Council on Human Rights Policy.
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principally focusing on nation-states, does not exclude other institutions as duty- bearers,
but explicitly states in its preamble that it applies to "every individual and every organ of
society".'® Furthermore, at least in regard to the basic respect of human rights, articles 29 and
30 of the Universal Declaration as well as the corresponding articles 5 in the two Covenants
state that not only states, but any person or group must resist from performing any action that
might pose a threat to human rights.

Second, it has contemplated ways to extend domestic legislation in order to include
corporations' human rights conduct abroad by exploring questions of extraterritorial or
universal jurisdiction in general. "It is in this sphere that the legal development of a binding
duty to respect human rights will first evolve". '8

Third, beyond the option of reinterpreting existing domestic and international legislation, it has
focused on the design of a "new international normative regime"," that is, on the possibility of
new international codes or legislation which would directly address business and human rights.

The United Nation Human Rights High Commissioner formulates the phenomenon in
respect of business. The growing reach and impact of business enterprises have given rise
to a debate about the roles and responsibilities of such actors with regard to human rights.?

The Guiding Principles of the United Nation, ‘Protect, Respect and Remedy’, have been
able to designate corporations as active subjects with own responsibility; their main weak
point is the lack of an obligatory nature.?!

The Sustainable Development Goals Principle 1.1 targets the aim to eradicate extreme
poverty for all people everywhere. Principle 10.4 states that every organization or country
should adopt policies, especially fiscal, wage and social protection policies to achieve greater
equality. Principle 16.4 targets to reduce illicit financial and arms flows by the year 2030.%
Sustainable development and living standard of the people is important factors to established
human rights and corporate governance.

16 Weissbrodt, D. 2005. "Corporate Human Rights Responsibilities.

17 Frey, B. A. 1997. The Legal and Ethical Responsibilities of the Protection of International
Human Rights. Minnesota Journal of Global Trade.

18  Muchlinski, P.2012.Implementing the New Corporate Human Rights Framework. Business
Ethics Quarterly.

19  Meyer, W. H. 2003. Activism and Research on TNCs and Human Rights: Building a New
International Normative Regime, in Transnational Corporations and Human Rights , ed. J. G.
Frynas and S. Pegg,

2 Ibid n (12).

21  Elvira Romero Herrera, C. What about business and human rights.

22 United Nations Department of Economic and Social Affairs for Sustainable Development.

o
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The United Nation Guiding Principles on Business and Human Rights: The Guiding
Principles outline steps for States to foster business respect for human rights; provide a
blueprint for companies to manage the risk of adversely impacting human rights; and offer
a set of benchmarks for stakeholders to assess business respect for human rights. “The
UN Guiding Principles clarify the human rights responsibilities of business. They seek to
provide the first global standard for preventing and addressing the risk of adverse human
rights impact linked to business activities. If endorsed, the Guiding Principles will constitute
an authoritative normative platform which will also provide guidance regarding legal and
policy measures that, in compliance with their existing human rights obligations, States can

put in place to ensure corporate respect for human rights.”?

The Guiding Principles set the baseline responsibility of all enterprises as respect for human
rights wherever they operate. If an enterprise is at risk of causing or contributing to an adverse
human rights impact through its own activities, it should cease or change the activity that is
responsible, in order to prevent or mitigate the chance of the impact occurring or recurring.
In order to identify, prevent, mitigate and account for how they address their adverse human
rights impacts, business enterprises should carry out human rights’ due diligence. The process
should include assessing actual and potential human rights impacts, integrating and acting
upon the findings, tracking responses, and communicating how impacts are addressed.*

The Human Rights Council also established, under the guidance of the United Nation
Working Group on the Issue of Human Rights and Transnational Corporations and Other
Business Enterprises (WG), an annual Forum on Business and Human Rights. The main
aim of the annual Forum is to bring all relevant stakeholders, including the wider public, in
order to discuss the challenges to the implementation of the GPs and promote dialogue and
cooperation on business and human rights.

The OECD Principles on Corporate Governance defines a corporate governance framework
through its principles. These principles are: compliance with regulatory requirements;
equitable treatment of all stakeholders; full and fair disclosure of all material information,
particularly on the accuracy of any financial information and finally; respect for norm of
business ethics and social responsibility.?®

23 United Nations Human Rights, The Corporate Responsibility to Respect Human Rights —
Alternative Guide, Nov 2011.

24 United Nations Human Rights, The Corporate Responsibility to Respect Human Rights —
Alternative Guide, 2012.

25  Davitti, D. (2017). Business and Human Rights in the United Nations Special Procedures
System. In The United Nations Special Procedures System (pp. 315-335). Brill Nijhoff.

26  OECD Principles of Corporate Governance, Organization for Economic Co-operation and
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The Basel Committee on Banking Supervision also came up with particular banking
governance frameworks meant to guide banking supervisors in the promotion and adoption
of solid corporate governance practices. While the Basel Committee’s guideline was largely
borrowed from the OECD principles of corporate governance, they were modified to fit
within the needs of financial institutions. The major principles highlighted by the Basel
committee were: setting appropriate definitions of the responsibility and accountability of
the Board; establish solid corporate strategies and values and communicate them to the
Banking Industry; monitor qualifications of Board members ensuring that they are not
only appropriately qualifies but that they also have a clear understanding of their corporate
governance role, their ability to exercise sound judgment about bank affairs and independence
from undue influence; the senior management and Board of financial institutions should
properly utilize the resources and work given by both internal and external audit functions;
compensation policies should be consistent with the corporate culture of the respective
banking institutions, its long-term couture and control environment and finally; the board
and senior management should be well versed with the respective institution’s operational
structure including the jurisdictions under which the institution operates and structures that
may impede transparency.?’

The Ten Principles of the United Nation Global Compact are the results of International human
rights instruments. It talks about the principles regarding human rights, labor, environment
and anti- corruption. Business should protect and support the internationally proclaimed
human rights and should ensure that their activities should not abuse the human rights.
Business should promote the freedom of association and recognize the right of collective
bargaining and more. Business should take the responsibility towards environment and
society. Also, business should work against corruption in all its forms including extortion
and bribery.*

International Covenant on Economic, Social and Cultural Rights (ICESCR) also includes
the rights to education, fair and just conditions of work, an adequate standard of living, the
highest attainable standard of health; and social security.”

The Tripartite declaration of principles concerning multinational enterprises and social
policy (MNE Declaration) is the ILO instrument that provides direct guidance to enterprises

Development, Paris, France, 1999.

27  Basel Committee, Enhancing Corporate Governance for Banking Organizations, section II,
Bank for International settlements, CH-4002 Basel, Switzerland, 2006.

28  The Ten Principles of the UN Global Compact.

29  International Covenant on Economic, Social and Cultural Rights (ICESCR).1966.
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on social policy and inclusive, responsible and sustainable workplace practices. The aim of
the Declaration is to encourage the positive contribution which multinational enterprises
can make to economic and social progress and the realization of decent work for all; and
to minimize and resolve the difficulties to which their various operations may give rise.
These principles do not aim at introducing or maintain inequalities of treatment between
multinational and national enterprises.*

Framework for CSR and Human Rights

Human Rights related contributions to the CSR literature can be divided roughly in three
overlapping waves. First one is starting in the mid-1980s, the second one starting with the
child labor controversy in the early to mid-1990s and the third wave starting with the creation
of the position of the UN Special Representative of the Secretary General (SRSG) in 2005.

The first wave of human rights related contributions to the CSR to emerge in the mid-1980s.
31 Rather narrowly on the domain of child rights and employment. In the apartheid South
Africa in the late 1980s the question of workplace discrimination and traditional labour
issues were on rise. This was linked with the questions of human rights abuses, the questions
of corporate responsibility and the role of business in the zones of conflict. The relationship
of business with the government was also on the scene.

This slow expansion of the focus beyond labor practices accelerated phase of contributions
32 with the emergence of the business and human rights debate for the focus of CSR. This
expanding focus was "institutionalized" with the introduction of the Global Compact in the
year 2000. The UN Global Compact explicitly distinguishes between general human rights
principles (principles 1 and 2) and principles critically addressing labor practices (principles
3,4,5,and 6).

The controversy led the creation of the position of the SRSG in 2005 marks the transition
into the phase. Both the UN Draft Norms as well as the creation of the position of the
represented attempts to integrate business more formally into the international rights regime,
which contributed to the widening of the gap between the debates business and human rights
and on CSR.

30 International Labour Organization.

31 Andiappan, P., M. Reavley, and S. Silver. 1990. Discrimination against Pregnant Employ-
ees: An Analysis of Arbitration and Human Rights Tribunal Decisions in Canada, Journal of
Business Ethics.

32 Chandler, G. 1998. Oil Companies and Human Rights,Review.Business Ethics: A European
Review.
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John Ruggie's appointment as the SRSG in 2005, finally, heralded the third of contributions.
Especially the publication of his "Protect, Respect and Remedy Framework" three years later
in 2008 significantly lifted the profile of the business and human rights debate in CSR circles.
It triggered a remarkable increase not in conceptual publications in the intersection of CSR
and human rights,*® but also of conferences and symposia, conference contributions,well as
special issues on the topic by the leading journals in the field.

A) Moral Obligation of CSR, novice idea of HR and Business

Any human right, as Henry Shue argued in his seminal work on "Basic Rights", corresponds
to a "tripartite typology of duties." For each right, as he argues, there are three types of
correlating duties, "all of which must be performed if the basic right is to be fully honored."
The three types of obligations are the duty to avoid depriving, the duty to protect from
deprivation, and the duty to aid the deprived, or in slightly different terminology the duty to
respect human rights, the duty to protect human rights, and the duty realize human rights.
This typology underlies also Ruggie's tripartite framework.

a) Obligations to respect Human Rights

Rather than asking us to actively perform certain actions to refrain from actions that may
be harmful to other people. Any agent is obligated to not knowingly engage in activities
that may contribute to the violation of another human being's rights. Because of the causal
link between specific actions and the harm in which they result, such negative duties are
universal; they apply to everyone in the same manner and to the same extent. Therefore, from
a moral point of view, there is no plausible argument why corporations should be exempt
from them. This does not only concern direct human rights violations of corporations, but
also and perhaps especially indirect ones, i.e. cases in which corporations are not the primary
perpetrators, but rather aid and abet human rights abuse committed by third parties such as
host governments or suppliers and contractors in the company's value chain.

b) Obligations to protect Human Rights

To limit corporate human rights obligations to the category of the duty to respect frequently
falls short when dealing with cases of corporate complicity. what is expected of corporations is
that they protect the workers of contractors from the abuse, rather than to merely demonstrate
their respect for human rights by cutting their ties with the violators. Tom Campbell** sees

33 Amold, D.G. 2010. Transnational Corporations and Duty to Respect Human Rights. Business
Ethics Quarterly.

34  Campbell, T. 2006. A Human Rights Approach to Developing for Multinational Corporations,
Business Ethics Quarterly.
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it as "a part of the obligations of MNCs to do what they can to place pressure on abusive
governments" when human rights are at stake. A corporation which is in a position to put
pressure on governments which systematically sideline this fundamental obligation may
justifiably face the accusation of complicity if it fails to take a stance in favor of human
rights.

C) Obligations to realize Human Rights

The third category of corporate human rights obligations deals with the realization of
unfulfilled human rights claims and thus typically with so-called second generation social
and economic human rights. The normative problem connected to assigning responsibility
for such rights is twofold. First, as Henry Shue** pointed out, they demand full coverage
without, however, giving rise to universal duties. Thus, they "need to be divided up and
assigned among bearers in some reasonable way." As such, their fulfillment by definition
depends on collaborative solutions involving a variety of different agents and agencies.
Second, the violation of socio-economic rights often - although not always - is the result of
complex systemic interactions between a wide variety of different agents. Justine Nolan and
Luke Taylor*® focus that corporate human rights obligations must not be limited rights, but
must be extended to cover socio-economic rights disputed even by John Ruggie.

CSR and Human rights in Nepal within framework of National Law

Constitution of Nepal, 2072 has guaranteed the rights to live with dignity, liberty and freedom
of expression, freedom to practice any profession, carry on any occupation, and establish
and operate any industry, trade and business in any part of Nepal as fundamental rights.’’

The Company Act on the other hand purely regulates operations of companies including
banking institutions by highlighting the legal limits within which these companies
may conduct their businesses.”® This is through controlling three aspects which are the
incorporation, management and winding up of companies. Considering that the BAFIA Act
of 2017 stipulates that all banks in Nepal should be Public limited Companies, the Company’s
Act plays a more significant role seeing as Public Limited Companies impose limited
liabilities on the shareholder and this also brings to light the possibility that upon solvency,

35  Shue, H. 1988. Mediating Duties, Ethics.

36 Nolan, J., and L. Taylor. 2009. "Corporate Responsibility for Economic, Social and Cultural
Rights: Rights in Search of a Remedy?, Journal of Business Ethics.

37  Constitution of Nepal, 2072.

38  Kandel, L.R. (2018). Corporate Social Responsibility in Nepalese Commercial Bank with
Reference to Bank of Kathmandu Limited. NCC Journal, 3(1), 90-99.
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the corporate veil might be pierced, and shareholders attain liability of the company’s debts.
Companies should support and respect the protection of international human rights within
their sphere of influence; and make sure their own corporations are not complicit in human
rights abuses. Companies also may consider standards proposed by international, regional
or local stakeholder groups. Companies ought to undertake a systematic assessment of the
human rights impact of their operations, as well as the operations of key business partners.
Companies should not engage in acts that violate human rights, and should not be complicit
in human rights violations. Companies should seek input from a broad range of stakeholders
prior to establishing policies, practices, and systems of accountability to manage successfully
the implementation of a human rights policy.*

Good Governance (Management and Operation) Act, 2064 objective is to making public
administration of the country pro-people, accountable, transparent, inclusive and participatory
and should be corruption free and smart administration, financial discipline and efficient
management of public work.*® Securities Act, 2007 also states that every transaction in
securities should be carried on through it in a transparent, fair and regular manner. Business
person must maintain the operation of securities business fair and of high standards. Every
act should be done in good faith.*! All the elements (objectives) mentioned in these acts are
common goal for both human rights and corporate governance. The Preamble of Foreign
Investment and Technology Transfer Act, 2019 (2075) states that, the laws relating to
foreign investment and technology transfer to make national economy competitive, strong
and employment oriented through mobilization of the maximum means and resources for
economic prosperity to achieve economic growth through industrialization. It also states
that, department should create conducive environment for the establishment and operation
of industries to be established with foreign investment.*

The final instrument is the Nepal Rastra Bank which is the monetary, supervisory and
regulatory body of all institutions within the financial and banking sector in Nepal. Under its
ambit, the Nepal Rastra Bank regulates commercial banks, micro-finance institutions and all
financial institutions.* The establishment of the Nepal Rastra Bank ushered with it a new set

39  UN High Commissioner for Human Rights, Business and Human Rights: A Progress Report.

40  Kharel, S., Magar, S., Chaurasiya, N., Maharjan, S., & Rijal, C. P. (2019). Transparency
and accountability in the Nepalese corporate sector: a critical assessment. Quest Journal of
Management and Social Sciences, 1(1), 1-25.

41 Securities Act, 2007.

42 The Foreign Investment and Technology Transfer Act, 2019 (2075).

43 Nepal Rastra Bank (2013), Bank Supervision Report, bank Supervision Department, Nepal
Rastra Bank, Baluwatar, Kathmandu, Nepal, April 2013.
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of rules and regulations that were directed towards improving operations and liberalization
of the banking sector.

The establishment of solid internal and external controls and audits has been emphasized
upon by both the Basel Committee and the OECD Principles. The standards establish that
the banks maintain the primary responsibility to ensure internal control systems all while
ensuring that independent auditors have the opportunity to regularly monitor and assess the
internal control system. Based on these directives, most Nepalese banks established internal
audit committees in addition to engaging external auditors whose mandate is to ensure that
the controls in place are adequate. Audited records are published every year in the Banks’
annual reports. However, these audit reports are often consolidated, and this highlights a
major gap which is the lack of separate reporting on the efficacy of the internal control
system of the banks.*These reports enhance the moral grounding of the business sector.

Adbhikari reports that one of the most commendable efforts of Nepalese banking institutions
is that they have done exemplarily well when it came to disclosure of material matters in line
with the recommendations from the Basel Committee.*> Some of the issues that banks now
report on are profitability ratio and accounting standards. This information is crucial when
it comes to informing all the relevant stakeholders about the performance of the financial
institutions. Moreover, reporting has been made much easier seeing that aside from the
reports made on the annual reports, one of the agendas on every annual general meeting is
reporting on material matters regarding the company. It therefore suffices to say that banking
institutions in Nepal perform very well when it comes to this aspect.

Pursuant to its regulatory role, the Nepal Rastra Bank in 2017 issued a circular communicating
that all banks were now required to set up corporate social responsibility fund. These
funds would be allocated at least 1% of the companies’ net profit.*® This was a landmark
regulation in Nepal seeing as Corporate Social Responsibility is not a mandatory program
and any contributions made by any company in the private sector were being done so purely
voluntarily. Before this directive, banks and financial institutions saw CSR as a voluntary or
charitable activity they could undertake if they wished.*” However, the directive by Nepal
Rastra Bank meant that all banking institution had a duty to conduct CSR efforts. While

44  Sharma, N. (2014). Extent of Corporate Governance Disclosure by Banks and Finance
Companies Listed on Nepal Stock Exchange. Advances in Accounting, 30(2), 425-439.

45  Ibid n (5).

46  Acharya, S. (2018). Improving corporate governance in Nepalese financial institutions to
promote growth and performance (Doctoral dissertation, The University of Waikato).

47  Upadhyay-Dhungel, K., & Dhungel, A. (2013). Corporate social responsibility reporting
practices in the banking sector of Nepal. Banking Journal, 3(1), 61-78.
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the responsibility to undertake CSR was already assumed, most institutions limited their
activities to philanthropic gestures.

Industrial Enterprise Act 2073 (2016) chapter 9 section 48(1) states about the Corporate
Social Responsibility; whereas it makes mandatory to allocate at least 1% of the annual profit
to be utilized towards corporate social responsibility by the medium and large industries,
though there is no clarity to calculate on pre-tax profit of post-tax profit.*® The misconception
that CSR revolved around carrying out philanthropic activities for the society made these
institutions blind to the fact that it was possible to conduct CSR by just sticking to an ethical
and moral business model. That way, even those institutions that lacked robust CSR funds
would be able to undertake their own activities.

All the norms of these are connected with the human rights. As per the section 2 (f) of
National Human Rights Commission Act, 2068 (2012) defines human rights as the rights
related to life, liberty, equality and dignity of a person.*’ The concept of equality, equity, fair
trial also comes under the human rights. So, in the basis of this definition, every organization
are equally responsible to treat every individual (either their clients or employees) equally
without any discrimination on any grounds. Lack of due process, dignity and equality, then
fair trial does not exist; which is also established by Honorable Supreme Court in the case
NKP 2060, no.11/12, judgment no 7295. If the organization did not take any action for a long
time when they need to take; then later, neither they can allow to take an action nor allow to
black list the name of the person.®

Sushila Pokhrel v Nepal Bank Limited, Rajbiraj et al: If any person (except indebted person)
is being held liable and confiscated their property without any reasonable reason; in that
situation, it considers that the bank itself is violating the rule of law. Section 47 a (1) of
Rastriya Banijya Bank Act, 2031 does not mean to intervene and seize the property of
others except indebted person. So, in the name of rule followed, other banks should not go
beyond the rule of law. S'Innocent person should not be punished at any cost. Constitution
has guaranteed the right to justice, right to property, right to a fair trial, right to live dignified
life as the fundamental rights. So, every institution including banking institution must follow
the rule of law.

To maintain human rights friendly environment in the corporate sector, the government
of Nepal has also introduced action plan for it. Fifth national human rights action plan of
Nepal Government has encouraged the financial and business institutions to follow the

48  Industrial Enterprises Act (IEA) [2016].;

49  National Human Rights Commission Act, 2068 (2012).

50  Nepal Kanun Patrika, 2060, no. 11/12, judgement no. 7295.

51  Sushila Pokhrel v Nepal Bank Limited, Rajbiraj et all, Supreme Court Bulletine year 17, no.
10, pg 6.
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‘Guiding Principles of the United Nation on Business and Human Rights’ on their day-to-
day activities.>?

Looking at the above all Laws of Nepal regarding the Corporate sector, it is essential to come
up with the framework of "Protect, Respect and Realization". The Corporate sector, both the
financial and non-financial should obey the rule of law and most importantly the ethical and
moral aspect in the operation of their business to fit in the above framework.

Conclusion

In today’s world, corporations and the concept of human rights are connected together with each
other due to the concept of privatization and globalization. Human rights risks being integral to
business risks and business ethics. Every organizations should respect and should promotes the
rights of the people of the society. Companies should monitor and evaluate the effectiveness of
system to manage and to respond the human rights risk and also ensure the remediation process
in case of any human rights violation in respective companies. An independent duty of care
on the part of companies to respect human rights as well as companies has responsibility to
respect human rights without infringing rights of others. So, a company either private or public
should be under the framework of 'Respect, Protect and Realization'. They must ensure dignity,
fairness, equality. Practices of human rights create the sound environment within companies;
which results better performances of the organization.

Every organization’s success depends upon the effectiveness of governance and financial
performances. Financial institutions being Social Corporations should work and make a
threshold to help the government to establish right against poverty of the people. Regulation
of the financial organization should incorporate the provision to provide loan to the poor
people in a minimal interest or zero interest as per the non-discrimination approach to achieve
sustainable development as well as to uplift living standards of the people. Corporations
have come to recognize that part of being a good corporate citizen includes respecting the
human rights of those who come into contact with the corporation in some way. The factor
risking the human rights in the corporate sector should be mitigating through amending
corporate laws and implementing them seriously. Government can increase the awareness
and accountability of corporations with regard to the impact of their activities on human
rights.

52 FY077/78-2081/82 Government of Nepal- Office of the Prime Minister and Council of
Ministers 3.2.5 (3).
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