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HT H AT @raT= A RITHIAT 8eT99 T @rd IcdTed JagAavasdl Hasd
F=ATATHT ST [agd § 99l IJooi@ Tl ITewg |

STl BT AT (9284-R09%) o FW IeATe Ffgar sire fdg #ar wyrafwes &=
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AT 95 SIATH @ FERIET, HAHANT GTe JRied, I=adqd @rd JaRied, TR
giqae AEAME e ATTH B | TG GTT AGRET LT ST HTIHH Foarerd T
RFRATATATS TeadT T faears faguasr 3 |
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THEHT [afqdg FRRHES FoaTaTAl WH S | [Sedriead &Y faer sy, e
SAEE HATAD, ol 99 AT HTATAART (oAl RTET FATAT AT ARIRaTel
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TSTbTE, @rEeRl U (a0 991 |13 Jeda T WTSH TRER gAr3q T 9
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AT.F. J0R/093 AT 5000 H. I TEHMAT 3T.9.3003/09Y g 309 /0% IFH g¢h ay
& H.Z7 AUESRUH] AqT TH FRAHHAT Ioi@ G | A ST/ A TAH ATl AT,
J063/003 HT 3§ H.29 Teh[A] ATT.3003/09¥ MG 0VY /0% TFY &< a9 V000
.2 AUSRUTH] ST T AT TR g |

JAMT AT ATLITIART THE [SFHATT AT HATAT T TH qFg [pragsedl 2l |
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FTIAl, AT, T=T, AHA, FAT, I, AT STEAT AT, AT TIT HARAGEAT
QT TRT9E%, a1, (Tgn Ty, Erepr, e, e, faeq ear amyeraRs=
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°  FH EAH] HEREH AWNATIFEHHl AAATATATs Ad T ATATTFATATATR B
FaT HaT Wifalusesd! SAaedT  [qere aRumHTEr w1 FFTaw qi=radrn
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® KUl HT &FTHT WEREh! ATTATHAAT, TP fedAraqedt, TRITFaTas 2
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() TUS AN FHGFErE AT Iuase O, faw, #ifq @ Fufafage

SIS ANTeRHT ATNT AT SIS AN U, 053, SIS ANTE ATHTEAT, 084 TS
TAel T&TT TIXehT JaT Fraam FTaeaares! AT $ifqes AT T ATATaTe e (e
TSI FATT TITHT SIS ARTRFATS G T qfaar fam Feawdr Frfaty, J0eo, 6>
HITAAT T ST [GFE AATAA, TR ToSIh0 [F9RTe ATHITE qRer s
FATAT FTATAT, 00, WA AATATA SATdE aTe (TIATIAT TAT FATAT) [AITeHT,
3090, AfEdT, STAATAHT TAT FHTT HATI AATATA SIS ANIKE BrITar, 080 T
fafger wrafafues awver o | T @1 @9 U9, T o9 auarEd Tauer dEwn
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SV S

(@) TIS AN RETarel REl Araigd T ¥ fawies

SIS AN FTF=] AR T AaEITh T Hl T3 THHAT [FHST T Hiches; | T
TqH T AIAHT HIT ATTHR A5 (AR AT & |

q. S AN Rararel sraifea frwfee

(%) TraxAAd AeR FHh<=el, [TRTLT &I 953, 4350 (Recommendation Concerning Older
Workers)  STHT SYTHT il FHIHT SIS ANTNRATS ATHT ARETH] AN 8w Al (e
T T T9TeTS F Bfefeuar B |

fadiieere® e ofiver TwmEeT TRus S -

®  AIEY T IYHAHT HAAT (Equality of opportunity and Treatment)

®  IE (Protection)
*  FHEAFAA (Implementation)
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®  TUMRI T AFAHRITHT EI%;? (Preparation and access to Retirement)

(@) Fedrareer e avrifter #EEeEn 926r (RS 39/99) Vienna
International Plan of Action on Ageing, 1982 (Resolution 37/51)

T SIS ANTRETHET JIH AR d Afqe@ &l | TJIAT FEEgTd T €3 dar
fawTieeres 87, S99 H 999 S -

. AT AT ANAH
J e T 9

[ ) ﬂ_{&'ﬂ'

. AT AT ATATART
J g

. AT E FHeATIT

. AT FREAT T SATTeeht
J farer

() SIS ANREH qIh Aeadd [oged AERUEHEe. @iebR TR Rerder

¥% /%9, fe&¥@® 92293 Un Principle for Older Persons (Adopted by General Assembly
resolution 46/91 of Dec, 1991)

T Tl G HAFATS AT-HTHT A HTAHAAT (7 = fawer qomereT 7+ fawrieer
T G -

. el

. FEATHTAT

. @cy

. HTCHI S

. C

(%) ITSATF BTTOMTT T TEATATGEAT TGS ARG ATTAT - FEATAraFwdl ST

faea aa FfgE, T (5-9R A, R00R%) Political Declaration and Madrid International
Plan on Ageing- Second World Assembly on Ageing, Madrid, Spain (8-12 April, 2002)

JHHT ASAANTER HTTOTHAIT 9% TaT THTEE (Articles) S |

TIh ITSCHEAHT ThIAd HeTd = HIhI A A, “THIAmT 353 71 9UH U
ANTRETFRIT TIH AT T GEHAT TR JATG gTet [q9aT faerg afeads Tuat 37-
forer e TR | afed gedrell fawtad qeswdt favarer fawg faar 9 s e
FITETATS I FSTF Tl G T AT ATCHT TAGTedHl qRacdel Toid Aich, THITT, T
T ARy gFers afd TRIR o) 9T g !
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I

TGS FTIATSATS QAT TATETHT TEATATAE Ueh THATARIRT FaH AT B, | TAHT A=

qraTAeATeRT &7 MR TRUHT G T FTATEITR AT [FRICT TRTHT S | AT & -
9. SIS ANTRE T {614 (Older Persons and Development)

R a@}ﬁ?ﬁm e T FAM9AT (Advancing health and well-being into Old Age)
3. GHIFARRT ¥ eI aTaraRured] éiﬂ-lﬁiﬂddl (Ensuring enabling and supportive
environment)
TqH GrafAEara=d rsael, FArga=iid § el T Jas=iid JRael [auda<q

ETeFT B |

(3) TRTAT TAT FITT=A &THT ATNT JGATAAEAT Teblg HIAATAT, 9285 (Macao
Declaration on Ageing for Asia and the Pacific, 1998)

HHTS FIAATSTHATHT faid= [FRIeeT TRTHT B

(®) IS ANTHHT qTATNS (€afd (Social position of Older Persons)
(@) S AN ¥ qRar
(M) @A T qREar
(5 wrarE, ararard T HEd ararEre
() S AN T TAR TFAT
(=) AT FRET, AU T SRR
(@) IS Fa1 T FHII
TIATE FRATHIT FEL T T [FGTHT 9 G9h1a [GZUH G |
R, AfRTCHET e

YU<h ALHEGRT [gdrd [a9aggedl qHIqs ATE Aldehedl 99 IEW (Universal
Declaration of Human Rights) AT9d AfaeRel faeaeamdr guords &1 | a1 90 fedwr,
1R¥c H e Fgh IACHTR ATIRHATERT FAHR TRUH AT ATTHRET AT
LTSS 2T |

TIHT IIRT Y AT SIS ANRERAT T ThR Jool@ TRUH S

"Everyone has the right to a standard of living adequate for the health and well being of

himself and of his family, including food, clothing, housing and medical care and necessary
social services, and rights to security in the event of unemployment, sickness, disability,

widowhood, old age or other lack of livelihood in circumstances beyond his control"
Taqls, auer fafae afer, Aerafer T STOUTTTEEAT ST ARTRGATE (99 T E"
ARTFRET HARAT TRTHT S | A, ATIE, ATHIAS qIT A(ChIdE  ATTHRETwT
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FrRIMET HETH=, 42%% W (s AL & T AT AL S AN EATS A B9
ART &7 | I T ATIPR, @A T A ATdAER, qrATsTd R, qHr=d A,
qTeTTeh ¥ AT ST ATThR THHT FHTEET S |

It AN AT T AwRifed Hetdd (International convention on the Rights of
Older Persons, (ICROP) ¥Ih I HYATE UM g AATALTE & Al HIIATH AT
T3l 9498 (Open Ended Working Group) & TS HIHATHA 3MS AlGTbel G | AX, TTAHI
i @ 7= 7 |

AT qRifted gradeEars 9id Jurad 9|l T 8, | R, AgdTs AagHl
AN] RIS TFUHT I | T TRIETAT TS ANREAET e ARG TAT A=aRIead
TEAAATS A T SIGHAT T@T SUE AN(Yehehl T AGLATE AR foad T
HAIFATE YT AlqSITe A9 FRHRFl AT IIIH AT T FEAFHHAEE aAarsd Ud
THTAHRI ®THT FRAHH AT TH T3 TATST I qTT AMIT AHT ATIPR
ATINTRT ITHE AT BEHAANT AeT TS ANINE WETHod  AqTelebl dTdl

TR9TeATs FHAA TR ITeeld IRATSTHTEa®Y Q0 TSedTHT, “TTerdT SIS ANTRehEmdl Tl
T GARFT &6 [qudeh AFAT T AqAeA” F¥ TR G |

Tgeror fafy sraerte Tkuer 79 gegae e fawar #twa @ -

(F) WFIERITAT U ANREHR] qTATT ATLATAT ATeT TG AHATH TIHT HTT T
FEd AAATH! AT AEITAGLT T |

(@) AATTHT AITHAE SIS AN FRF] qT&dias AT T ATGVTHATATS e Tl
ATALAHATATARE] AT TAT FEHH ATIT AT AXFREAATHT (HbTaers TednT
T3 |

M) AFITATE Il ANTH] THATEEATS G d [MHIeTe AT TRI3T Ugd T |
THAT B

AT ATTT GHTITHT ATHT 2THT 0 FSToATehT QOY STAT IARSTATE®®l Fl XU [T T
JHTEEHT JeAeT Avadial T qATs Febeld TEUHT (93T | & T ATHIOT &bl ATITTAT
SAYETATE® @rle RUH 4T |

TAAHAT SIS ANTNFEEH] AT T FURFT G9e® AIAT 003 FTAAT TRTH TH
HATTHT 90 AT FTeciTee H{ITHT FIT FTRAT baredl, 1T, Fordqas, siterae, afd,
HFATAIR, ®wael, T, RT3 FEH el Tas |

mwa@mﬂm,ﬁw



HFTTHAT THEAT qOY AT SIS ANTRFe®d T =adrar eusl f&ar | g ffedrest
FFEIHT 90 FAT TIS AN FE® T TIITHT TATAL JUHT {90 (Arfererr 9.9)

aTferaT 9.9 T TETY FAETUTHT ATRT FHAT ITALETATRT <ot

Sreat T PIRKIG]
FeATeAl 19 90.%
s 9 q0.4
1T q0 R.4
HepdTTIY 19 90.4
T q0 .Y
EGED] 19 90.Y4
wqeael S c.%
RIA hA! 90.4
FTATE] 10 .4
qredr 1 q0.%
SHT q0% q00.0
AT Ao fafer

TATHE TATF FbeAd T [ AT ANHE TART TRTHT [T | SATHIT T
JUATAAT § HET TIHT TGHT FHIT TRUHT 7 |

TAETUT JIATESAT

THAT GATCHT T SIS ARTeFR] ATHISAE STAANTF, AIF A=A T JHAeed qar
QiaeT TATH] GeAFFEED] ALATH] AN A FATFA! (Structured Questionnaire)
a’?\l_ = ﬁ ~ f\s S |

TR FAt

A qATT 093 AG AieArHr TRUHT BN | mewr @it ydew fSedrdar -9 ST

AT F A" GargUal (937 | ATaedediars Ty deadaraedl ATaRdd qie
feguart faar | T8 avaaral o 9= AT gawd ¥ A aiqe g aifadedT TeERes
fqu | 9T TR JeATEAATS HFISTHT GTaE T TS FlfeS TRUH (997 T TeATFATS
'Cs-Pro6 Software' AT FfatE T 'SPSS software' TIRT =T fqeereor TRTepr faar |
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JUS-G3
FALIUTHT HH ITIATREHT JTLITCH TR
FAEATHT FA SIS ANNE (IAETATNGEF] ATIRAT AFERIEB! (qequor a7 guegHr
TMRTRT B | JALETATHT (7, ST, TdTEw AT, ATeTH ATLAT T FHTHT AT
[TeeIoor 79 GUSHT I3 b, | THHT ATATh IAleeeh! AFIcddl, TTER-TAR, T
qTXT T AP YLIETh! (qATuradid a7 GUeHT It TRUH T |
fAFATARET a0 & &1 99 3¢ ST Afedl T 90 AT qeUewd™ T eqaidl [aauaHr
forair | Afeer SORETAHET FavweT FE1 © ST fadqandre ¥ ca9dis wIeh ¥ aRM & /%

ST AfgeTe® THTI UHT T = IiEqTHT bael q ST AGATHIT Aeqarar TETeh! faa
(arferer 2.9)

arferat 2.9 fagmemE avfteor
FSTeett | el | Sfdan | SRTdT | AR | 1T | Forerae | &9 | T | ahferers | aredr | St
Hear % q R R % 9 s R |
o T || s % ¥ ¥ o |y 5 g | wo
ST 9 9 | 19 19 90 1 2 99 90 9 | 904

I AAARF! FAEUATS 23T ITRETATEEH AT SHY 93 a9 STH IEUH G | §0-
2Q FUHFHH] SIS AN FE® g AATTHT HTELT TRTHT T | FHATT JeaTSarS 2al
ATTHTIT JTRRIAEE S -9% JHY FHEH! HUHI TEUH] T A oY T o1 JIaw=T AT AL
THEHT Had 0 AT FA=qardl ATl fdT (ATeehr 2.3) |

AT 2.2 IHT FA(HTTT

E_ar{ Y C ~
i Pl | ITGAUT | $RTAT | HpATAUR | Il | (orqae | ®qwael | a7 | iueres] | 9t | e
RO-%¥ 9 3 o 9 0 9 9 9 0 < Q¥
TL-%% R R O o % 4 R 9 % o R¥
©Vo-\9% 9 Q ¥ 3 9 9 ¥ R R o Rt
9] kS 9 kS E R kS B 3 kS kS 9
zo-g¥ | 9 9 | o 3 q q o | ? 0 | N
:;:Eg o | 2 | 3| 9 o | 9| o |z o |a] 1
draa T | WY w3 | uz g o 93 I A £ Yo 93
Rakall 19 9 | 90 19 q0 19 2 19 q0 19 q0¥%
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FATTHT JALRTATEE ] QfeTeh e oA goq faversor wivwesr foar 1 afawrer (¥q
AT AT IARETATE RS THIAURT TAATHT TR TS AN E IJAETATEE Jool @
(3% 5N fIU | YHIOIS a7 Gl del AeAT Tkl 0 ST JuReldie® 9 AT
FHTLT TRTHT (9T | FUAIE] T SRS TATNTS G891 IRl a¢l AeAg= TH
STRETATE® A [STodThl TAATHT F&l FUH TS @UH & AT aRT T faaadare
AR el (ST AT IALETATE® AU TISUehT & (ATeTehl 2.3) |

afereRT 2.3 Fifeter afiem<or
3 S ¥ % 4 9 9 R 9 % ¥

farem
grafdes a8
q-4) 9 9 9 9q 9 o 9 o 9 9 =
fe wreafve
T (8-5) R o R o 9 o o o o o '3
e @ o 9 o q o o 9q o 9 9 %
(2-90)
Q?F?”ﬁ EA o o} o o o o q o q o R
fircal

e s o o o q o 9 3 o ¥ ] q0
TqreeaT /T
afatfera S ¥ 3 R 3 R R i R R ¥q
T 19 19 0 19 0 19 R 19 0 99 | 90%

AT =T TG FTEHT/ SAET IAGTAEE TG ALATTAT Joid AUH 90 99 Iquls;,
ST (30 ST ¥ I (99 ST &% Taal 90 | FRIeH Sedtare s qele Sraradn
TUHT He] Y ANNEFE® TG AAATHT eIt TUHT [T (st 2.¥) |

ATTRT 2. ¥ ST T

FATAT | AT | SBTAT | HBAR | oBTeebl | Foraet | &9 | ARy | firetere | 9redr | S

gfera 3 3 o o R R o i ° o | N
{ : / o | 3 | o X O T T q « | 30
FEAT/ AT | © Y Q % 3 3 g o ? % 4%
Gﬂ—d\_rﬂ'gw (o] O °| (o] o] o] o] 9 O o] <
skl q o o o o o o q o o B
ST 19 19 0 19 q0 19 R 19 90 99 | 904
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=
3.% X qfET T T Sfiad

93 AT IS ANNE JOREIAEEA A% e [galed | el aaid 90 99 % FEr
fererarr / fargR. AUt STATUeRT fT | el 3 STHT ITRETAT HAThE® fgUR Sl Hel acUaHl (9T |
TG TG S AT BT A/ SHAT g9 AT F TR AT TS Alepess, | A/ S HA
LT T TUHTATS &l JART T hIeblAT Ferdwal del (& 51 ¥ &t fadqae (L <91 98 |
FYE] fearebl Tl (2, 1) faafed Soveraes T MU (@rfesdr .Y ) |

anferrt 3.y Janfee feafa
e e
feranfea s R © s ¥ ¢ |« q0 c | e
GIETF /TRAT=H o o o q o 9 o o q 3
faeran ar faer 3 R 3 R g o | g o 2=
ST 19 | 1 [ N 0 | N9 R |1 9o 19 | q0%
AL Lk L e L s LS LG B i
3 ST S T s | % | 9 ¥ | X s | R o | %8
A/ A0 7 qEH |3 R 3 ¥ g % T4 9 ¥ | R
STFAT 19 19 q0 19 q0 19 R 99 q0 99 | 904

JALETAEEHT BTl Sfad BIRTSRIPT AGedThl aed] i Fiigues oy | dfad 3 5 r
BT T R STAT GRT &1l Siiad bl TEATS S@UH] & 9 T3d WAl @ A9d qiar
TEIT ¥ AUH[ TSUR S (ANART .%) |

ATt 3. SHifad BIT T BT TTedqT
| el | afdar | soror | weparR | @bt | e | wuedt | aw | wfee | oren | s
AU Hfa s fafaa et e ?
drga shifaa g R q R R 9 3 R R R 3 R
g i g 9 q R 3 9 R R 3 3 R R
R%ﬁ W@ﬁ ¥ 3 =3 ¥ 3 ¥ ¥ Y ¥ ¥ ¥
TWER T A"

33 TAT IARETATEE &1 AR Tad afaeehl TdTuel {7 99 3% AT GIRT GeTRrET, 93
STATSl ST/ AT afaRed! Targat T | 0 A1 St AN Ee® eTd g™

TEHN TTSUHT @ | FGIHHAT T TLHT, TXAT IRANE GEA=T qeeh AT {G1E
MTREHT SUSS AN EREED] TTTTHT Foel@ FHTHTAT Teehl (9T |
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BT Ul TEg®H Il Fel UTearare FTaTel Ry ¥ Whiarehl SIS ANHes ard
HEl T FETET ATALED] HAITA @I B (ATART 2.9) |
AT 3.\9 TUTE & HIET SfALET WIH © ?

T | S | BT | Fehaa | Fry | faded | ®UwEn | ARy | sireee | qre | s
TEA 3 3 | o 3 3 3 3 o q | =3
AT AT o o | R B 9 o 3 Y o o | 1R
ST
BRT TBTA Y 9 Y R ¥ R | 3%
BRG] R o | 9 o o o 9 9 o | ¥
FEARTHT 3 3 R R ¥ ¥ 9 1 ¥ 3 | Re
ST 9 | 90 [0 | N 5 19 & || 9o 99| 909

T F9TE ITREATATA ATHT BTEE BRI T T TATUhT (4T 9 9 AT ATHI 2718
ATHISTF FOEEIT T FGIAHATE g bl aATTH 9T | ¥ AT IARETATe AT ATHT
ETHATER! ATNT HIEl TATMeT FATCH (9T | FeARTd IAT 887 &avael T HAATEIHR L/ Y%
STHT, Al SHTITRT ¥ SAT T ARATTIRST 3 AT SIS ANRFewd ATHFl AT 238
T PIET TAME /AT T TATTRT 9T (ATfeAT 3.5) |

AfAHT 3.5 FET T T AUTERT ELATE AT TR AT FAA T TEH ?

FATeT | AT | BT | HepATTY | BTl | Porera | E9esel | 9T | shftrerare | et | S
CILIGPZIEKI] o) 3 3 i o 0 R 9 o | R
BRI R 3 1 ¥ q % i % R 3 | M
Bkl R o il o ) o 9 9 o o | y
ifataaT o) o o q o q ) o o) o bl
E'IT)‘I'JW_“Q' (o] o (o] o] o] (o] (o] o (1 o] (i
gfvarer av

R o o o 9 9 9 o q 9 ©

RE]
qrHTTR
. E % o 9q % R o o o 3 ESl
TET/ FGTH
FHA T o o | 9 q o q q 3 o ¥ | 19
AN R 9 ¥ E 9 9 8 o 4 R RY
RElEE
STHAT 19 19 q0 19 90 19 2 19 q0 9 | 0%

STREATATATS TR IRARE (AT TaIeswd 318 T TH T Hel udeTdhl @a@Hl
TR TATTATS ATET TS Alheg, | ATATHT TUTee® SHIewedl VERATE <L ETewa,
a7 gE ST TIUTHT FaT | STHT ATERT Fafel (90 He &Y ) A 5 TUHT TATTH

PERRCRGY

U | ®OREET R ST, GRT, FIAa] T WRTATE /9 A /A g7de T AR
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-2
T THUH TATUHT (9T | 8=ATe TH ATeh b, RATSH, Tl TH Tl JATEIAesd
AT U (@rferarr 3.2) |

AT 2.2 ITH ELATE T Afchale qUTE T H G0 ?

AT | A(CAT | BT | HRATR | BTl | Frcae | ®OwET | A | et | uredr | S
) 2 q0 ¥ © 2 2 9 9 ¥ LSS
=9 o) o) q o) 0 0 R q 9 o 4
ST 2 q0 4 © R 2 3 g 4 4 | o

ITRETATE® WEl SRS (%3 ) o JGTHHHT T &4 STTTHT B | FTGAT, BT T ETIETH
&/ & ST, BT, FeATell T TRTATRT 9/ \9 AT JGTETHHT T F(ef T@TUhT S ST Fercareent
FIA 3 TAT T ABATTIRHT ¥ STATA AT FGTHAAT T 5251 @RI TATFA SEITH G

(aferept .90) |

AT 2,90 F TUTE TGTHHAT & AGAGD ?
F qUTE JGUET T AT ?
I 9 [~ © ¥ (= 3 (=4 Y %R
e, Tel 5F 3 ¥ 3 3 9 9 % o % R ¥ 3%
oTET /9 AT | O o | o o q 3 1 q R | e
SHT 19 9 | 90 19 q0 19 R 19 0 99 | 904
e &10T T faa=mi

AT dRR g qaEg, oA o1aT (3R) WG SIS ANMNEe® aTd el AT qehT
qIEUHT T A 39 AT FAGH THT HSANER T, W TATS ARTH TH T O AT T+
A1 TEfad ST T B |

FSTeaRT T &aT (e FerwaT Jel () HSHGRIaR TR e &0 [Sdqrge Tl B 9
TAEIH & I HGepl &0 hel VI T (STaATg Tepl UISUehl B | Faehl &0 A Har
FAA 3 ST TR T STHHT TR R ST T ARTEH § ST T7g] (ATt 2.99) |

ATAHT .99 AUTE T FHTHT HUHT AT FEL fTqTeT &6 ?

FATeAT | FTEAT | BT | HehaT 9 | Freebl | Ferae | ®9= | AR | shftretere | qrear | S
SIS HaA 0 R o o o o o q o o 3
HEHlT S| ¥ 3 19 K % © 19 o ¥ | N
qRTH T E 4 B R 3 9 o B R L | ¥
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F ST AT o) q 3 o o) o o q Q o | G

CRE

Fr AT ¥ o ¥ ¥ R 3 5 % % R
STHAT 19 99 g0 99 q0 19 2 19 q0 99 | 904

SIS ARTNEFEEH] THEIHT & TMATAIeed Joet@rd TEHTNAr HUH! TS S@TUH!
B | AT SARATATEE AThescls HETAHT g TTaraerdT TesRil TRTE T qeaT el
FHAT TATCHT FIT | ST T Forqamert et 9 /9 ST ITRETAT AT ATATSE HATHATTHT

wgs«wé T RIS adATUeRT a0 (qifeahr 2.93) |
arfert .93 aREET X iafafiee quEes aEwwl ees fF e 2
HATAT | AT | SRTIT | HRATTIR | BT | Forca | ®q=eer | oy | Sfyeraed | qredr | STer

RIS 19 90 | 90 19 90 | 90 2 19 q0 99 | 9083
WS | o q o) o) o) q 0 o) o) 0 R
N

ST 11 19 | 0 11 ° | 19 11 10 11 1904

grqfaafaeRT afaerre

TIITHT TEATTATITRT ATARTIHT ATTAT TT [FIeTTOr TRTERT FAT | AT ATAT (Y9 T
SIS ANTeRDT ATHT ATHAT STHIA HUHT GTUHT & | TN 32 AT SIS ANTE AT
ATHHT BRAHT HUH FATTHT (9T |

FSTeeTa ®THT 23T $RTIT, AT T HTAGEIAT &/ AT S AT ATH ATHTHT ST
STHIE ATH TTZUHT B T ITedTRT ad q A7 SIS AN E ATHT ATHAT STATSTHIA
TUHT FTATTHT T | ATH ATHAT T g ShT9T T HIAGEIAT FIET AHUHT T ETIETH 9
STAT /I ATH ATHHT SREHT TR T (9T (qTferehr 2.93) |

arferrT .93 TFafamTia afae (B A gfdee)

erell | e | BT | AR | Tl | e | ®0eeel | AR | itera | arer | st
;j;é“’;ﬁwf;?'””' R[] ¥ [ R e[| & |9 ¥
e T3 o w3 w |l u| oo ¥
Bkl 9 199 | 99 |92 ] 99 | & |99 90 |99 |io%
AT AT

€0 ATART AIAH S ANNFEEHA BT 1%, TAA ATATSIAR] AT B T FA FH
TTeEEeRT FATTHT 9T | FTeaR T ®IHT 83T FUaaw] T ®Avael Tl qal & TArel e
ATHE® ATTATSIART AT BT TRREERT FTATTHT T | I ARTHT 3 AT T FHRATTILEH
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. e
q ST SIS AN G BTl ATTATSTAR] SATNT Bl BrH TRIEHT STATTHT (4T T befTell,
SRTOT, TEhI T YTl el Ui BTl T AITEh] adTUel 49U |

TR FTHHT GeBfeT IfT R T | 7 TRREHIeEHT 99 STHT STty / TeTarete THeTEehr
T 4R STl SATATIRI TRREeHT TATTHT [T AT 3 AT U AN Fe® U EXAHATH ATHARE
AR AT AT IRTEH adC | e Ta AT 287 ®U<el T HIaqdl a9
AR EFE® SHTATGRT HTH TR AT AT Tl TS @I B, (ATART 2.9%) |

aTferRT 3.9% AT AT

| et | aféen | s | sy | e | e || A | e || s
T qUTS AT ATSHAAHT ATAT el I T &0 ?
TEy o | 3 |o R 0 q g | 3 % o | 9%
e 9 |90 |90 R 0 | %0 3 | s ¥ 19 | =%
ST 9 %] N °° | 1 R 11 99 |99 [30%
afe T &0 WA F F FH T &0 ?
ittt / T q q q R % e
TTER (387 / 95e) % % R

9% THHY 90 THT IARETATA BT TRIEehl HIHATE aT ATHIHIETE T T TRare
TR ATAYAFAT TN I AT ATTHT TATCHT 9T | et ¥ TN HAA ATH AT
AT ATHETHT GATC UHT FATTHT T ¥ STl ATHT ATHEHT AR FHA AT
QR0 7T TRT TATCRT [T (TATieTshr 2.94) |

AT 3,94, AUERT A7 ATHITHISIE AULRT TR qAT TATLRT ATLTTHA HTETIHAT IXT T T G ?

AUTEHT TN AT AUTERT SAFRITA TAT TRETERT STETIHA STl O T 01 © ?
ATHT ATHT AT q q q 9 ¥
i O
HTOHT ¥ TR q q 3 S
AT 9f T qUH
AT B 1 ¥ | 3 R q0
g TAT

HHTTHAT IOIRTAERAls dUIedls THHEBI ATGeTF T H&J T O IRARHAT FddATs
Agmg ARl FaUepl 2 AT AdT (L0 TANH SRIGENArs 9 TWehl, 4 ST
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STAT / SATTg 9% ST IREARET A7 AIIATE T 9 AATT BRI SATeelTs ST TLeh]
TETFA TN G A 3] AT PAATS A9~ a1 Bl " ATl {47 |

FTeeTeT &Y FAeeTaur ITaT ST TRTST & (%, ST o SRTGERIET He TR IT2UH @ T
FTPIRT § AT AT GRIFERICAT ATTITE TehHPT AT TETH TTeehT TSTHT G | (AT 3.9%) |

ATART .95 ATEATE THAHT ATETH TT HET T O @A FEAE 0§70
AT YT: FEA FEURT TEGHA ?

A/ A\AT | 0 3 o o) o) o) q q q o | Y4
BRTEET 3 R | . q 9 3 |9 Y % | wo
BRIATS R 9 9 9 9 O o) 9 9 9
AR 3 o | 9 ¥ | R | o o] 3 | 3|9
FEA T ¥ R 3 R 3 9 19 9 S
PTET afd

S o 9 o 9 9 o 3 o o o %
STHT 19 | 19 90 19 90 19 b 19 90 99 | qo¥

Qo4 HET Y4 ST JAREIAIEEd BRANARAT Hewdqul [Horg feda1 st afq T dedte
fare T aaTuet v | e ®9|T 2&7 Fardqaaar & ST, 9191, aRT T Hadawqet
& /5 ST SIS ANTEET SRARERT FH i e quy {707 TRET ATheewd T 7T Tocle
ferr TR FATTeRT U | AT FTEETRT A § ST SIS ANTRERET i SR ET R
He@qul (v TRET edte TR Tl TATAA @R B (TR .99)

TART 2.99 AUEHRT G T@TCHT F Ageaqut fufa aiRar afvasr qusT T aemg
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THITESE B STva | IRTER0h] AT T8l HaATehl Ao, AUl AHATH, =ATIH
ferepTar, BTAAT TRTtTepl [IehT®, ST STaedTehl AFEIhR0T, ATHATSIAR! &THAT (qehrd, ANTCH
AT EATRT TN, AT TTRURT AN FEeeh! TeaTd T THTUTRRO qdT A raaee=dr
foarae®dl fgAThET o1fe FTIATE THAMBCN TS T aferg | FEqET TwaT
THAHA FTAAR [TTHT = JUTART FHAREERT THIET TS BT TZTEH
T GAATHAAINS ~ATAATABTA T G a7 T2 I THET T FAH G P 99
TIETHT GHHUHTAIT ~ATAh AT [HATIR AT FHTET T | Yiedessdl @reil 0
FHIE® TRl ATTHT TTAHE T3 ¥ Gied Ud I ATh~deedls ST T&Td T9
TR (SRR fag9 831 HhAEEE = qifgad@l a1 qifed #imd g W= cafd
Af TRl g3 |

HRHUIHTATT ATTHT el (Y= JLYATE S | ol g AT ATTBR FEIARTH] TaATe= bl
AFATH T, [aTAHT AR ARTIEEH] AT T, AT ATPR IeAdAhABEd]
afe=Te T T SHleEars aed fadrsd, difedars Ifead emrRer Iuded RIS, AfasaH T
AT ARTIEE & AGT | AT Il FRET T Fage T qAT ARRITT qIT ATHIAB
HATHATIRT ATATART [T T THT T HA €9 2 |

HHRHUTERTA T fahTa=he

T [Faggates TROHT I8 ARETATs HEl TATS Ieedare AXFl T alehal argdad
TEAT AfE ATTAT ST T TRABICA APl ATIRUT ATTHT &7 | 9T faeaggan
A ATl T STHA IATH AFeEAs I8 ARGH] I SSAAqTHE IWATSUHI
forair | ufig TR FTE gegATE IAUHT TEEHT T (AT AR SAawATars siiER
TRAT | I QY AT ArEET afe ¥He Military Junta &7 qTEEATS @% daTd Hel
AT FadT 9 AU 9 93,53 AT TXd FATT TUHT 37 | I 9890 T 9250 &I
FITHHT AT ATTHTIEBT THIGATE EAT Birge T BITIRI ATIATE LTI T T
arferaebr &1 | A7 gtRar faetaa o faear oeaRifted STqaT dmaRiftad ATee A
FIH ¥ TCAFIRAT HETATIeHT THTE TS TR qTEwg; |

R Jon Elster. 2004. Closing the Books. Transitional Justice in Historical Perspective. New York: Cambridge
University Press.
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TR HAUTHTAT ATT AN AT TR FAAT HIL TS AT eBT JeA b EEdTS
TRISTATT FIRATET T =T [TTaAT e Shigd TRUHN g7 | T 9350 F1 F9THAT {99
TSI ST ATRATATEUIAh MG Tgehl T 4820 I TATHAT ATUX IT YEHAT AH
A AT I TURTA FHAUBTATT ~ATIH] ATARNh TANER [aid~ ST % o
TAAT TH ATMAAT | STeifaAr T FFefdr HAen 99 9253 T 920 AT TANTHT AU 9
AT A .Y AT a0 ARReTaT e Tl YUals «arfed aufeawr, afmer Tirar ¥
TET JRITHT & T WISl [0 a7 1ol | 8T MUY T TGal ~ATTIVITCATRT Tehiedeh,
FEATNTATHAS, HATHATIIY & 9Tt ¥ faehTder! AT I9Ih AR &AT A=
ATFR fagdHH 3 IF

TRAUTRTEA AATHT T AISAZE

faeaaT gguladl qaa qIq ARATHAAT [aiq~ JHRHT TRAEGEE =T Tgiq
AUATZUH! TT3wg | AT ALl el Toidd Ggiaes (e TR o

q W T AT (Trials and Prosecutions)

. I AENE® (Truth commissions)

ES %‘I‘fﬁ'qc\?'UT (Reparations)

¥. HAHAT fafi@® (Reconciliation measures)

Y. THINT IR (Institutional reforms)

%  ¥fdg, AT T 9o (Vetting, Lustration and purges)

q. gAATE T AFHEH

T FIAABT A AN TRISTHN AT FIT=T IIIh T AT HIFATT Ue AT
TS IYPT AT AIRTTHT FeTcTehl ATRAT oA fGATST 7 &1 | ThFOIhTeATT =TT
AT A Frgale Iigd AN Feeel =edl T@H Ged Hiwd = wed
HIRTATATE RISTIRT FITHT HET AATS &l | T THISTHT T: T THHT §75 ITRTEAaS
UqHRP T AT AR g [ag= (Deterrence theory) |1 ATITRT T | ATasTHT kG E
IRTE, AREETY ¥ HIAAAT [q%gehl e Ui AIRTT g7 AT T8 TgIqpl TARTS ST et

G THRG, | TPAR TeHITHT ATAAdT (3G AIRIGHT AT AL T Ficheg, |

TR, STEl FUIeHg ATAREHT TEA grgalTs TSl Jed IMiwd AhIATH! HIAHATE IF=d T
YU TRUST g, el AR AR ATdhl J=add Tgid HIHUH! AT Hied IIRTH

3 Martha Minow. 1998. Between Vengeance and Forgiveness. Facing History after Genocide and Mass
Violence. Boston: Beacon Press.
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FT FATE T ATTITSIT (Trials and Prosecution) T TANT THATE ¥ IISAHITF HFLTTEE
e TaEH | afq il gg@ THIHT WH qSTE qithew ATl MET FATHT ATTH S
I SHe® SAfeel T T8 JhReb! RIERI T eI I GTeAehl =TI TR fa
feaTs ™ IRRATHT =T TRRRRE 7 ATTgE e | ATqER Hl @Rl # Ui dfEes 9
AT oTichewel A 7 AU feilehl 48 TERE®dTE A ATHATRT (Blanket amnesty) fa
JEATAAT THS G 8w, | AR TG I ST QMfecAept ATNT Fel 7 el TEhIAT
T feafq &g | afs I=ar TERIAT g7 T9EET GUSHT UH: a8 9efhd feafqears
ATHTS T Hea |

BT d AR FAAS ARG “AT F HET =13, AT I TR (Either extradite or
prosecute)” H= ATIAT TGRS, | @IEIT ARIET ATA ATTPR FIAAR TR Jeed oA HT
T RIS AT FTAH TR Joibe T HeATe®HT A=aRIeT THETAHT el
=TT TEh! g, | ARINZT AT ATIHR FTAAATIT Crimes against humanity, war crimes
¥ Genocide STHATE YUTARTA AT (System Crimes) T A3, TTEAT AIRTIEE ST
FIATAT AT T ALTHT TeBTTehT ARSI AT & | I e 425 o TUSEIaredt
A H AL ARG Tac TRATIT TRl G | Afd ASqH] BT JUTAT A& Tehl e
HURTIEEHT AT T FETH g ¥ 5T 5 AU #fT=g (Incapable or Unwilling)
g 9 T difedarg = faq g T qmIderg AreEg YT @ar AtaareT
(Sham Prosecution) & 2F =R QheIT Tag A AGHT AT hISERT AaTed
(ICC) =T &=Tfereht® (Jurisdiction) T g Tdag | AT AT AURTTEEHT AT,
TR &, U1 TR, eI, qraed, a9 genfa THd HIHa ATIB ]
ATTF oA gTAd AETHT ) |

T T SUITH ATRTIEEHT 90 Hel TS AT ToAars qv FrIwdl ATaerH Aferehe
YThe GANT 9 qIS8 | AT AT AT 0 GHTAATRT (G AT ATeMa & | @
AT =R g ¥ Wq—oﬁw 3¢9T (Deterrent and Restorative Objectives of Justice)
ATE FHEL FrqeAT T T FHIHT grgare Nifed THITH = Jiqehl IeeTATET HIH
THIA g7 | AT AHHRO AT 3 o, AT AGLATAT T2l FHHTHA ATITH
U A ST EETew (M9 5 H¥eh (BIGHET g5 | §vg BUT=IR0T T He[HHT
ST QT TATIAT I YAcTes® ~Taar=al JUIeh (UHIagRT § fAuifed 79 afewg |
HRTAT hISTET e R qEevadl v FH ATa] dA=T 8¢ Wg [&araT
TRHTETAT AIHT AR T (b g7 Mg AT I A 8al A=l GAhargash
AT TR IS TG ITShT MAAATE ATSTT (9] FrepTe T Febebl T |

ST TIATH] AAIT TR qE BISIGTET FATEl THIT AT ATZIES, ATTER 5Tl Y
qwhwgmmaﬁ@|mﬁz,ﬁ%mwmww%wzm
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g |
HE AT, HEL AT Ud Fal FAATST A~ [ | TG T T BIAAT T ATH
TIF @A, IARNIA, BT T TATAHIATRT I TeqT & ThE T ah (a9
STE & 9" 78 | Fadls Hel Fasd 9= adT [a=m &, = gl 97 3¢9
T IFH FAEIAHR] BT A ATSTG | IR, (q=Rolid &0 T8t & WHhl grg 9 I
gid HTAT JALEMIA T8 8l AATd 'Whether it is the big fish who ordered the violation
or the persons who pulled the trigger’ HIHd ATIHR Ieaduddl M Iafed T AT
fee =afeh e T ar g9 & a1 91 #1araad T4 Afch ? AdH ATeerswhdl (Command
Responsibility) TR HET ITRANTA g1 &l 2 AT ATdedldrs AT ATSimd T
1 A9 STl ARTEEES itk ITsd gaagd | A%l (U Sested aeue e gq
ST, T HTAAH] AMNE AR [agr=aep! faaid g9 S | IsRume: faaRr fasfimar
JTIERF AATAIFR I abaeedls FIATA] aed] TR IAEEHANT HEl FATSH
T T SAATETHT T | & ST T g T3 (Trigger Pullers) @8 #T
FirEd TR HET FAATSH &1 A AT ATAb] AThl T ol AT ATeTag T AIRTIH]
ATSTTRREE T SIS | AFBR, RISTART Acaarar=dT (o7 &l aRrerel IediardT,
difeadr Afaer, TATSH ATFTTHAT T ARANHAN AT I, Mqul =T Td
HATHATT (Reconciliation) STEAT ARV FRE®dATs HAAS I 878, |

STl &el drgshals AT Hel AATS Aaedl A2Uee, Tl ¢ UIedh ¥ AH dieddrs &
T A 999 938G | R, Al Fel ARHANT HET ATATIAR A IJAlaedls IARaNIcAde
IR HEATS AIE &% | TRASEI ATHl I¢9d Aed I FUSear T =Arated
JUGHTH e @IS IId T 7 Tehl gvg | ALATHT AT JIMIEE WK Vetting, Lustration
¥ Purge STEAT IUMIE® AUATIA Tiehrg | TAHT ATH ATTEE® Community Reconciliation
Schemes U AT 9 FATSTBA | IETEXIHI AT A 29 AT FEHT gt I+ 2
[T FH=RIAT Hel T9als Vetting Process |1 ARNTTHT fT | TaT feHRHAT Teadl d@ahT
e 1

SR HE T Fledd HE FAAST T I99 Io5E, ARAUGAT el fatqemee
AR FAF IHUY T AP ARG (ST TErg | AIAP T FQT ARARH
Giqarel qfq AEaarnasgel d90d (Crime against humanity) ¥ Ig 9L (War crimes) HT
79 fafgeedrs PR T e | ARIed FHAd 9 T8 ATaRdTs W@HR T
UErg | X SErdF TuTd STl AEE®abl gguieshl ATAEFIE T4 Uehal 8, Aeadl
RISTET eI |IT SIIh IE9T THITIT T TA(h &aT STAIqeh TEHITPT HATTTHT
TN FTAAETR! AT T HHHBTA AT YR ATATS R TS Hiehee |

¥ Ratner, Steven R. and Jason S. Abrams. 1997. Accountability for Human Rights Atrocities in International Law: Beyond the
Nuremberg Legacy. Oxford: Oxford University Press.
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HBIAR T THXHT HLEEH! (AT T T, &AMIRR T TARTHT AT FAT HA &THT
LA FEHATHT S 6, | (G T AT STTAT TG S T AR BRI
TARTERT &&dald T ATEITHHT ATSHES, | AR HUFCA ATIF AT@@ (Transitional

justice literature) T HATATRHT H=TIGT HIFTHT IT Te THRF! HATATEwH FTASIAT TTHAT
TRISTART AToed fasiar T TR0 T J9HT FRATE] TATSH Al | T

q. ¥ AGHIAE Fiaagar (Clear political commitment)

. T IO (Clear strategy)

3. ATALAF gTialdae eT9ar (Necessary capacity and technical ability)
¥

£

difgde®yld faere Fa®ar (Particular attention to victims)

g+lg pAT T 9Gq qrs AT AT (Relevant law and trial management
schemes)*

TR HAFHT @M TWHT IR JhRHT ATTASTHIHE 0T deedls SIS QU e |
qfedl, ATHTT AT faeTT FTAAERT T ®TH el Fdrs YRt &7 | TEEH1 JaaHrsTen]
BYH] WA FTAAIIA T=T ATMeR (G900 ARTAdDR] TATIAT T ATARE  ATHATSIA
(Domestic Trial) T Alkd JuMetare 99 fad Afbrs, | &l [, [qU=T =T eis
T FIAH AR & TR (99 STaTerd @7 TR B A AEAAT T M AATHAT AGHTAT
AIRTT &9 ATAd (War Crimes Chamber) I 00Y 3@ @ST TRUHI @ | AT A=A
RIS TFRTAT T T FIAAH] ATIRHT TATIAT TRUHT &1 | SGT, TR [TeAerehr
TTIAT TR &7 | STl (9T FEAFART HH Tag | Sl (6 FFESATHT Td @A
HITAT TITIAT TRTHT B, | TG, T —ATATATHI (Ad hoc tribunal) T FATIAT TR 2T |
STEAT b, 9d IR AT 'ICTY' ¥ Farerel ICTR' ST YREATARTTR! SRR AT
TITGAT AURT &1 | aQT?fT, m—ﬂ‘m HISER qeTdd (International Criminal Court-ICC)
Pl AANIRRATT T FE® 8 | AT H&AT THRS! GOl aN] T4 8l A= HT
AT AT=Aee HURIRT 3T FURT EAT Tl &I, AT I aaradar T ARy
FHIIATE QU [Fea@Hradr daR 97 99 He® g ©

ISR FRATET TATSH A [ARIIU AT Treeeh ATANT (TR T THas; a1 AR
FAAATIR AFR AR T T THES, | AT FAAT FRATET TH ALl LT
AeTad, [a9 sEraqa, faiaa aeea @er W gdRed | AT seTades o BT,
T-fadAR, ATAAE, FFlear, AMEar ¥ HESTAHl @l FUH 31 1° daxingd

=X

e United Nations, Rule of Law Tootls for Post-Conflict States, available at: eshttp://www.ohchr.org/ Documents/Publica-
tions/RuleoflawProsecutionsen.pdf. Accessed on August 20, 2017

% Donna E. Arzt. 2006. Views on the Ground. The Local Perception of International Criminal Tribunals in the Former Yu-
goslavia and Sierra Leone, in: Annals, American Academy of Political and Social Science, 603, 226-239.

¢ Elizabeth Stanley. (2009), Torture, Truth and Justice: the case of Timor Leste. London: Routledge.
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TITFE®: TATwEl T Jd JARATTATHT @S TRUHT G |5 A=ARI6TT RISl AaTad
I [aETas=i i TraaT qUE g |

R. T AR

A& FAT FATHATT AT ISAGRT TATAT, FEATHT TehfeTepl TR STAEITATCHS
FEAT 7 | ST [qeaeh 3% T9THT T TghHHT B | TFAT GX GTeT GI<hH ASTHEAH
EIE® I AA™ B | TAHT ATIHR I FRh-Thidh qRHIEre M=rd TRUH 8, |
e af @ TERFN T USd WS I | TG HAQ: TR AT T AT HET q9T
HIAE ATTPR BIAAP TR I gl TaAl 268, YIied dimsd g T Al i, =ard
¥ HATHATT THHT Y@ Ie¥T & | AT ATSTHl JTHT AhHURIeAd ~aTdehl AT STr
HEHhE T |

fEITaTST | ATANTATS 'Truth and Reconciliation Commissions (TRC)' 9 A TR |

T ATARTHT AT TRATATRT TNT AT 21297 (Priscilla Hayner' @Tg aTfertiee
A= | ST ARATIATAR IET AN (AHTarad =R Fal [qeudies geg ¢

. g =Y AT Fad [T e Rl gHad T 996,
. T UIAT @I UATH! HIA A9 T3l M=a afafsaer aeareg Sioesh

R

e,

3. AT UGl AT AT &1, AT sk ¥ qeRTadieden! Tidaed faudis faeed
E@I

¥. AT AMIHNF TIHT ASIGRT & R qrI= ATARTHR! TIHT LT TRTRT
e

IAFTATAR TTHT AT A ThRFT AT AEE® argd | STedl [ Tl

9. UfSedT UCATERHT SOTH hiad TS,

. WA AEAATE U TRHT [@ATHE FTAe®H! JAAM TS, T

3. 9% ATETE g9 MU [@hreds Fes 26s, |

BTSbT TRATT 9T U7 &b S | qcF (HE90T SATHRTRT TeT AT TRITE Tl Jeyehr
] STt=r g+ (Investigation) &1 | T AHT AT Tk FEAM ATART (Commission of inquiry)
&0 1 A1 (o= afe (Hafad siered ¥ qermdesrd =Arardieol §wal B Th(aH g | [Faih
AR G HTH qAHT 0T FA=a9 (Adjudication) TS T T ATANT hieed afT
AT ¥ ATIATATHRIT FRTERX g A<h |

= William A. Schabas. 2006. The UN International Tribunals: The Former Yugoslavia, Rwanda and Sierra Leone. Cam-
bridge/New York: Cambridge University Press.
?  Priscilla Hayner. 2001. Unspeakable Truths: Facing the Challenge of Truth Commissions. New York: Routledge.
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BT FT, TXAT ATANTHT Fghl TR FI T GIARR AT ik TANTHT AT biegd TRUH!
TS | BTERahl GRATITHT I8 AT S8 [GUHl Tree | I&T TR EATeHes Hrie=aid
=TT [68d, Il IATS Ie9qel FMBIAT ATAAT (Arbitrary detention, torture to
enforced disappearance to summary execution) T+ ler?Ssd\ | ATITATHR T&ET FTAATE
fted a1 wRifted Aa AfgdR SeEe 9% WINAT 9T BISERT SAR! aigdrT &
& MR T |

TR ATATLMET QMEAATE T T fEATeHeE 1 T A Frgepl FRT T GROTHEwaT qreaT
T (A0 AT ST A T qaag, | Ay T A1 A{9aT 797 I (e areHa
FUEEATS hraidrg aAIIY I AT HA THEEA TH 875, | ST ATSHT Aol e
JeA e, TEHT TRITT TRl HIee, [HR TEHT I M Aichel TRHl THACREEH
STEER I (AET0T SARIRTer e f2T | Hifees AT §aT T AN =T gws, ararT
T ABEAT ATHR T ATATZH BTAT TANT T Hichreg |

Ty fqeaer ST qed: qifed wfmd e &1 | J™ET AR FHY T AT qitgdet
A, JICTHIOT, ATAYAFAT T TTATHBATATS § sl @ AT TGag, | X, TAHN Tord
IT 2re fF Tl |ATell ¥ Aars TSR IWH g7 | AT Uk @ Siaevh Ud I
T IAqT ASH AT 27 | T T9R q8d ARAR 55, @Ad TR AH g5 | T
HIAT T (290 ATANTATS BICRTAT AT, Tra ¥ difed sigd Sra ArdnT a1
AT (Ad hoc, autonomous and victim centered commission of inquiry) =1 dfehvg; [T
foF ITSAGRT ATRIAT T T ATAHIRF TH Qe ¥ &+ |

3 FHIqOT

THHFHTA TATGITAT STHIROIFIRET JORaT GIswaT ¥ [Fa7aas T S9gh Haed
A= | AT Uger FHfeTa 9gfd & Saias gfdedrdd, afqafd, a7 awne
qqr JEr T{Fﬂ BEEG W‘ﬂﬁf (Restitution, Compensation, Rehabilitation, Satisfaction,
Guarantee of non-repetition) T&& | aﬁﬂﬁr T HTAA JUTATHT [aTaHT AUH AHA
ATTPR IAATHT TSATHAAT TUHT BT ATFTAIATS AT SIS Tl T Aiche, |
TR TALHT T=ITal, BTV H&T Ied TR ALTHT HebST (Status quo ante)
21 | Afs AT AARITHT TG GEATAAT e T &ffqepl SaTerHT eafqafe serefas &1 |
o @Al 3L fAUert g | ST: fariiepT ATHINTR AEATaedTs I AT T, TeheATaaHT
ferearee! ardraRer fFeiar T T AHISE A=l ad7 HAHarddrs aerdr fad |

BTHIIRUTR] FFIHT HAT: 35 TPH qoaes Hewaqul A= | afeal, ASTFRT & TR
e afq ¥ fifedesr Srerars SRorgRer T M qfedr saer Teger T /i, |
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T, o ATh AT FEATGRT g ITUHT AT FTIHT (AT AT ek a1 AT F SaTh el
g S | TETR SISl qEHTA AT FEATH! eIy fafed =mar sarss, 9 &
Ak a1 AT IJARRMIA ded TH Aogsh a1 AAGTH Il argrgd dIdT araias
FORTAT T AN Afeheehl ga7 | TITh JILHET AT fagre T fEfrer (UN Basic
Principles & Guidelines) @ ZTURUTH THIFGHT TAT, FATAFRT T qchlel AT T
g T oA "l TFIRAT T HUHT &fcTebl ATIRHT B TRAIES, AHT AT TH G |
FEAT [ FREE HICTH qT3ee ™

Q. qfwAE ;. JEHT Sufhe WEdeAdTRl JeATa{d, WIHE AT WA, @Al
qfe=, qrieareed Sra=, AeeEdr, dATHT TraTaT B qr3+ ATdHR, ITSTITIeh!
qAATIAT ¥ F¥ Rl ST #28s 98a |

. efagfed : g Hifqe FEafaerr e AR, THEUST AT T AT, HiqehdTar
qUH! &fd, HAT TF [F9UgRT F@raar fefar 3 fqae S Iu= el arid!
GHEE ARG HeE Tas |

3. OFEATTHT : AHIARNIA @ qAT (Aichcaravereel dANehl @ T HIAAl qAT ATHISE
AT YT &l AT IR gaT U ATHT qa AT Sirad g Tl i ame
HRRUEE Ta5H |

¥, @ ;. JHARIT [@aTehl =, TcAdhl ITATH, JadThl @reil, ATafed ¥ AIUH
ATaTedeed! Fafd Aqrawiiae, qaws! AHNTE GEFR T GfE=d, AT9a THTE
QETIAT, Gifeqedl TP IR0, Aasiie A=, AIREEs =as ud
YIATE U HARITHR! FAGAT T THEATH, T Feblgd Hraee T 9feTsd Faar
EEdl ITAAT ST FReE qag |

Y. goEfa WENA gl ety afae qar qRer Hermmr ArTiReesdr yaradhrr
foeaor, FTwel oTEE, W@y qd1 e AW qar g ghRAT, @ae
ATAYTITeRT, TS ATTHRRATET T AT TMHHTERb] GV, HIHE ATIRR 9T AT
FATAHEAT RIEGTAT S1e, HSTHAr G917 FHAT aR] T AfIFRIEsd AT=RE G
¥ Sfqeparaty SiTe, 37 LA T T ATIFR FAAH GIREAHET a4
TS |

Sifeet At AR GRATHT THH! AT, ATEF A1 T FAFEIT 967 GTaTAE ETHT IS

TS | AT USST A=aiad a7 WA ST GRIBRPT 997 % 81 9= J99 I 7 B |

AR THAAS JqATs AT o AT A6l @ | A, §raR Aodel s

fo  United Nations, Rule of Law Tools for Post-Conflict States. Available at: http://www.ohchr.org/ Documents/Publications/
RuleoflawProsecutionsen.pdf. Accessed on August 20, 2017.
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. dmo
TSl JET Je9d Wl AT Tdelel W T o aded | a9, TqaATg oTiequid g
e TRISA ASANAE Sogh ATes | A%, aed Sqare Afas FeanT AT 9red T
% FXEE A Aol ATLATT T (TrHART fod TIes; |

¥. AAfHTT

T HHARTAT ~ITART Fb] Hewd Ul a<d &l | AT GRAT I Sied, gfaamre, farara
T I ®OH] AATATAAAR AN AT gaT afed aferelr abRam wies | gegAT afsuew
T TeTe® AT TETET AT ToeT el SArear T+ i Tam | Feadrel
q A ATIFR I aehl HATH aATUEwdls GHSIT TH T ATl ATCIRATH RISaT
fem 1 FHT 79 gbRATETS TN T AEAEE g |

TITHRB] TGITHT TIATHT HTEHT, ETHIR, TN, Aol TEI=gHT IR ST FRle®
IEES | ATHTTSTR AT, gl FEaAfed<d, Al gadTe&d! AT, NI Al d]
[T, A AlTPRH JagH, FLAEEH arel [qearded TTIAT X qrH{ed AiaqH @rsir
& AIRAT Tede® T @leAhl HATHATT TZIqHT AT TRTH F7 |

AT YZITHT SATHIT, FTHTNSE T AMLAZHAT Aeh ATche=, 98 T THEFEE T AT T
FRITT TEHT THT FAR T{IT AGLAT ATITG, | SAThITA T ATHINAE TICHT &THIETT T
HTAATCHE HATHATTRT FRT TTATHDAT qT3Te A ATead TATHT A=A T AP [FpTHeb
e araEy At aereIEs 9 B Hewd g | A7 USaT faede fawde ate aee
FHTSIHT eIl AT ¥ ILLTTHH T ATHI TORAT &1 | Flecdbrel JTAT FoiT
TeTe® AT gfepd ¥ (ARImETEr 9f gAEe @Rl e | A9Erdsdl Igiaet THTEeRr
SIARTCHE HFRAT [ g I TFI=AT i Uheqdl T T3¢ AT a1al TET & 9+ B |
faf= Aol AT-ATHT ATHITTE TREAMATAR HATHATTHR] AT T TRl qTgweg | STl
fep, afaan, 23, fthept ¥ ATfad SARETR F5UE HAFewdl cd (A0 dA-—NT Awiid
THIFRE HATAATTATS FEIIT T FATH TRUHT A5, | FATUSTHT T HIE, TIMISTR
'Egg stepping ceremony’ wgﬁ?aﬁnﬁrwmwmwi%r?ﬁwmw& e fqar | fafa=
T YT fAEETeT S qeer aftug, "d Afaer IeEchel #rarad OHCHR ¥
faerrer f9T UNDP I8 |a T 98 FRAHAE ATI9g(qers e [quar e |

Y. GEIWTA FET

IIAT NG IR FEAFH AR TRAF HeT I¢¥d, FAAT O9A, A AR,
qFA qMEA T AV AR IRl RIS &l | JFATT Gl YarAaT gar,
ARG (A0, HTAAT ATAAB] FATIAT, ATAANABTR AR, HTAAT RTEATH [, ST
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IR, ATHATSTATCHSE &7l ATAelg, NTSTPT AL TAT AN, ANTRE THTSTH FEANT,
ARRFAT ¥ qR=aTcHE Tgidel [MaAd Ud qredide [dareeted] qHrdrd STedl Heea o

FE® FHICUH E7 |
% Wieg, qEdaw T oeis

T PRI favael STAAHTAT ATTRRE] ATTE TEIAN T AHT AR
JoAThl HEAEEAS derdl fad, wsd fHafad Herdes & @ ygd, #REMR, I,
TIANAHT T AT TUMEAAHT AT EEH] FAA Ahewdls Ieed AATdTed]
AATHAAR 9T gars, I fafd gaare afsaq T S&ar #Hes 988 | av agd
%ﬁﬂwr?rqjas foTey &g F=ar T afw&g S=r 9 9gfq (Vetting Process) T
HIARATE [FART TMSH Fhrg, | AT TAl IIART AR EATATRAT, AMEAAT FSRITHHAT,
FIETAT TAT TRTATH TAT [eHR T ATfed AHRHTH ATGARAT T ETEE M1 T @AF HISd
ATATETET e |

HHRAUTHTA AR TR T

T JbR HITY IfedAt@d Srares 91 12,50 T FANTHT ATSTaehl ATl Ti FHHTHIe T
=TT AT FTATHN FFRTRF TARTHT 8 FATAEd] AT THIT AGIT ATAF THRT
TEH B, | SUATH SAEEH F Tk HIAH TANTATE AR HATFCT TP 4T I &
o | FAaT e faiesars ST amfe ders{ud &g | fafa deradesd afq
T JAATS HHR DT T, |

eIl § TRTOIHTA AT 9T I TepT fAfed 3@T a¥ept Ardesdr difgaeee
gl TR @ 99 AH(AT ae®ed! qedrd T 41 JHT T q99dqd 99 39
JHTTT STEaTe fafsa areres aft Ifad "l WeE e | AIRIH ASTATER,
HEATAT HAT oAb TRNIHRRT T HTHEHT Uslreetedh] QAT HIAT GaATSH
ufq cafae MET & | A& fa9dTel =M (Victor's justice) @TE ToRIATS TR FoAT T
Afqafd T T FTH TAT RISETT FRATETH AT AIAT GANT GIREF IERATES
fd T T A¥el G | TRAVPT HTITAT AT A TEHAT AT de ATATH]
TET TP AP AATHLAE ATk ST A ATAYTF B | 7T TAGATd [T
THAEREEYT SALETAT AThEEdTS FIATF! IARTHAT TS AT AF EIAT I T
TEAT AALT 65 | TH q@d HIAAP AFA 73 T JGATE ATHI Hg AT FHSAR
AUH &g | I ¥ AFAH <A1 TMIAR] FRUETS AT =T YT Ag Gaxl Tar
T e | ARG FAAA Ig ATIEEEATS FATE FSUA AT IR ATt
FATUET ¥ AIEATTTATHT SITEXV &aT AT AA~T Hegl Arad g TUH |
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... o]
79, W FATAE® 23T TRTHTAT ~ATTH] TATAH GHATT 7 T RIS FRATET &,
T T AR a7 F=T A= ATARTER o & | ISR hRaTerdT 977 1€ {421 I I
(b oI Tevg 99 9 MRaurd® del S 42T ARTdieesd geHih qr3+ oAbl @il
TEwg | TS G Eaewytd A =7 9 U g9 T | g9 o 9, =T, &TAT ¥ HeATHerT
(Truth, Justice, Forgiveness ¥ Healing) %I ATHATE [dRTqdTs (o€ q@E A{aIHI [FsiT
A% GRTUHTET ATThT Tgiae STe [SUH g | %, RITaR JAENIE T T
FIATIAF R TRENE Tl B T THHT T TTH 3¢ T &7 TR |

HAYT ATIA TeS | U THHATIAR AITAHT 93,000 FwaT el Alchebl Hd, 139 Tl
TE Afchewdrs ATHT THAGEH oA ITAAT [GSUFL, ¥Q 9 d¢ Aheeds dH
FARFATE YT TRTHT, HAFHAT 00 T3l Tl ATchesd Jqal HUH, TReATTF Fcdm
(FRFT T FIABIC AT, FFrqaed] ATSTHT THHT (ORI §aT HUHI AT &ffcl, AT,
STESTET =T, ATaftae Ud (il FrIrdehl ATe<0T T AR, Sasted] JATHT ST, e
AT, T TSl [qearad &1 A ATIER [q9geh Tades ATTe@rdmeo TUH S |
A TIATEEATS TSN BT AT FHHFUHIAT AT AT A= ®IAT T T63; |
TATEAT F (A=0 T HATRATT AN 759 T Fed ¥l IH@ ASAIde haear=
qUHT WA &, R0%3 (ATHFER IR, 00%) T Jed oMied TERIATHT GfTagdr TATguH
areeg | f@dl WUA "iel JiaagaraTar 9cd AEaer qgr HAtHerd SAhET 3 a9
fhepl PG AN Ted 9% (a9 g5 avaiE@ A ArTesEd $TH T ATUH T |
HT~T F(SATSHT AT HTH e T A% a0 AT AN THATSEIE I FTEE
IERATHT &l AR {67 g7 99T & bl 7 g |

TYHT T Tebebl Sl | (bl 9T X A%k I Ad®T ABRAY FEH F B | afG
HAFHT QI QT T FHMAT AT ST FEAH T &l A 5Tl R HIHTAT ~ATIH
AT AN ARITET TANTEEH ATIRHAT Bel 7 bel BH O Aq9T T g5, | STl (b
TAFT @IS T A IANR g, ATHIhe®a! Afe=T, HeATemdr Sl dAaavard Tr
TATT AITATHT HET FATS a4TeATs qve TR, difeq ¥ arefigsar e Tiaas, arrgzor
(Reparation) IFI=AT HIAAT AT AN AT, ATUEEFRT ATASIeh ATH] AN, TTAT
TR A= FRTHT TATAT gAI, TS AAATEEH] ATHATATHI T FETHIIHT AT
T FEqTeEaR! [T A 99 ¥ A1 AThd e HATHATT GitsT I ST&dT TEH Jees
ETHTFET A% 9T ST Hewaqul T AT=(F TEhl S |
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I
Jeq 9T TERTATATE THAMBEAE IS IoF TATHHAT G50 aratT agqep safasy
AR AU B | THIAY Grgebl HRU[ Joolehl AT TITE® AATad T TR &TAT
ST B | A A R ATARTH THGHT TF] FAT HIHT ATIFR  FE0TH]
g HIUTETE TUI: ATATAATHR & Aehehl %lW?WWWW
T AR Sael AU ATATAATR] g dl Tehl S |

FIAEEH! ATTAAATEE TR T [Head | AT ATAETHT HrIer, WA 91 T9qee I
=T T HATHATT ZAFS AR dHAT A8 a6l L g S B | [qgreaa: a1 AR
Fghl TUIAT TRUHT AT ATIHR T AHAE FAT TF BISEHT ARTIEEH A
T @RIl TR q-q dlfex ATsd dlfede®dl ¥ 9 A%gR Tq Td ~AIH ATIRHET
TATHATT HIAH T ATTH AT AUl ATHET 87 | ¥ 9f Feg fAeaor e
T BT &g T 9 | T A HEI AT T ATITHE ATANT &7 | qAG
q fifgde®mal a1 IR, ATIheed! Ta (g ATdTE TAEE Tag ¥ TLHRATS
RTIATEdHl GfTaed GRTSas | Icd M@ ATIRTER! ATI[TT a7 ATARTRT Fiqaaars,
AT T T | FATSH AMG FUGE Tagd | AN THHT FUeE AR HA
HHFHINTH T g HATSH ATTFREEATS GEATATT LT TS 3k a9 | AT
HTATTRT GVRTAATE FIATTEAT T FHRTehT TATIT AL T T T FRT i <ATiep!
EIHT TEhl B |

T AETU AERTHT FTHATS BISERT A SIS afq &9 TRTHT g | hIserny
T HAAT FAA T A ATRRDT TR Jod ol AALATAT T3l Hrald HT &l |
TR AIATe AAI AT & FH0 3T gF A5 | ARAURCA ATTH AT JATIHT
AR IR B, A AH qed IRiuars aares; | afg =rgars a1 s foa"
&1 9 97w T =TT Teh ehTehl AvaRiaRlal 99 IRz a7 Jva |

T (=907 AR STSUeRT TPl TeF AR TR(THT HIEEHAT & HEdl ATaF TRaAT
T T EGEE T T 9 901 G | a7 27 o0 G [ d=riied Hiaad Jd
wAferepRepT TR Ieeee T WA FIAAA STIRTT ATTHT FRIEEHT YIS Hrara] a7
FRTATS &8 |G | ATTIRE! [a6gHT & FEAT FATEl T T H2T AT Ay fey
T faw 8 | @R, A e qvedarers & gTaH 9i werwd T ged | aefa
STk BRATEN & AHa AT AwARiigd a7 queieh? AT HUES AThd gars
MRUPT IAERUEE G | HFSAT, [RITAA, [aHRAEE Afe HAFAT FEAT TART ATHT
B | B 3T S ST SAeih SUAed @ gls [aew &l A7 e faery
AITAdEE HIthd A ATaeTd T IUYh g | %, AFHT AT 9 AT BTl
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AETH ATALIHAT U6, | Aleeies ATLATH] UM [aIA FaTAqeed T A9 9
EET | O, fa9w uRfeafaar Soo= GHZATR! JHTETHET @17 (999 SR AR =T
FEIEA AFTAT TS T SIUTHT JqeAed fasTas =Arardiere®ard = Geaes T4 g
ATh W IS | VR A TST TR AAFATs qTed Afchebl PheRad g
TR 2THI ARl FAIT @S T ga |

QAT HETIU T % &1 T ATl BITERT T T FAAEEH ATIF AR T
T g | (e BT EATETe Al ATAARATATE W e | AfE IUSEAdATATS
T &7 AT BISTENT ¥ AT [T -3 FTA (AT T AR T AE9TF 3 |
AT &R HALAMNIHT TG qGE RIS FedT T I ATEaTHT FaT FaHT ATem
T Aiebreg, | R, A7 Afearar TAfcwET fauaader a5k qf TaTeTeT TRTOBTAT ~TITS
FET A G T 99 Ga Shgad | TN AT Fe® FUMTTATRT I 1
Afehveg | FIAAT AT fa=qd T 9 et Ifauet HA7 =i THTATEE FHHLT: GHTETT
HOR ST |

HIATE® AEINA AfGT BISTETel ¥ AT AUaay gerd 4 FHeRES Mg | JaTexurH
AT DBISTETT FIAAHT AT [qgTeemedl TN T Gfeha feafq afaaesesr I | ffeder
ATTRTATS AT [&7 BTTAT JT=HT §eb, BHIGRY T FAATGH Iril@echl AEATNIATHFIT
FIAAR] AT T | ATET, ST, Fosll, AT FAURTIHT HeA TRIS, Figl AT T AR
T afqereedl HAH ATl g7 | HPAAe g AR T TIAd! STaTharedr
(Omission Crimes and Command responsibility) FF=dT HAAGI Ad 3 | aafqafcaeerear
FIAT AL T | T SATIH TEIANT (Misscarriage of justice) TPl TET TebTTHT
FAAHT AT T | ETHT AATR(AEF HIAAT AhATEED FRUES FIAAT ATATH AIATER
Gugd FUH B | TIIFR AT A1ad ThREHN FAAT T IR FHHSIIHT HROT AN HD
A AT T FRTAFI=AT AR TET g AG(hEeh] AALATHT TUSEAATATS A
T TS AHHUIHTATT ~ATTHTATHT ST SAAEe f§UX 1 T @il el g |

ferewet

TUTART  FraHT ?G'RT‘FT FEHI| TI% FF= (Comprehensive Transitional Justice
Mechanism) AATATF MEvg, | [OTAHT AUHT ATTE AT ATTHR JeA bl TATHT
AT PRATEN TH T AL TEATATS ATTAT FlEed RN AEThl ATNT TH Theh!
TI® I g ATaeTEd TH &l | S "gearare difed JUH B, Idewdrs 3Irad

IR ATAT [qATSH afT TFRT ATALTHAT TN BT | FOTeAb qTATT ATaF FI=AT
T JUTEATATE A F7gehl JATHT Hdhl SATIAH [edTHl Tl GIaard T HHd ATIHR

mwmm,ﬁw



SedaRAraTE gog ¥ Nieders = YA T G SHAT T GEIEAT sfged | He[HAT
AT o TATIATRT ATRT FHRABIAT ATAH T3l [a¥qd wIHHA (Comprehensive
Programme) TS ¥ & | TEAAId  ARATHAA  =ATH  fafq=  gl=mes
eI T ¥ HATHT  FqEvdl TANT 3 hIWER] SOveldcd d8d RIS AfqarsarcHe®
T 3Tk Hewdqul TEhT G | Icd (H&qu AT ¥ J9T SITA AT T TS e,
FH 99 TREH B | AT, TGS AT AT T FAGT AAATE AR AT TS HE
yiqaae TT T BT Tl SraeTE AT TEHT S | T 9T FIeqep! (e regeardt =aar
qifed, 7T FRFBRATATEE, T ANMNE FHTART ATH] FARA FAATST ATIITF MG, |
AN AHISTH q&T ATAAACEHATS (ATl TFH qeees T 97 TFRATAREATS a9
TR difeqsr e =g feares amavas 99 Few dfeard T A HaeT HrAr
IR AT Fal STATIA Alehreg, A ATXHT T =AM GIHATH] FRIGHT AT HTAAT
IAAT AFATF TG, AEHT [FaR T ATIF ATTIT F=rad T ATa99F MG, |

GHHTEAT AT FFeI(egc AT FREEHT [aldehl Far=aal, HdH! qoe] Ta @,
TR, ATFchebl JAHTHR0T, (urrep! GFRarAT GeeriTar, arefl qar difedew! dRefor, Hrr
AT ¥ FEAAT UG FTATEARRTT IR g9 Afd T ATavTE gy | WY oo
TRUFT FTdeEd Afdich A ATTFRFN [TITIAT T AGeedTs T T TIG1E
Hh T, RATIHT AT GITewel rlee 7T, A1 faahrers qreanfed T T Iawarar
QTHADT [AFITIAT T Feg el QTeTqul FHTAT T AT AR HITBTATT ATART I TEeh]
AT IId® ST [T AT fata 99w | d%, AT ETHT HARHT [aepiad g3 e
UGN, WSITHAR, AR 9T Ggfq ¥ Tl QT HIAAT ST I T
AT ATEAT AT g GaRTdh HITSUHT Fawl B | TqATE e gl Aed T e famm
AT oIS TRIF S | AGH! MO T Tehded S Tehdl, I9Td, T FIH  ATATTH]
ATAITHAT G |
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FFART IMEA, A, TETAR T A ATTH
QLT a¥aeel T T

- W& AT qieA

qRHEAT
HIAE SFT T BTAABN ATET AATFET T GREIE &THT THTTHAT GEdIT
T TEH G | AT ATIFR G THT FIAAH ITIT FIAH §aT | T
FTTTFN IITFE THTHT AT ARIFR G GRAAT §ad | FTTTHl T AT
AT [FETTeATs SARTCHT FTATEIT T+ HEAII HIETH &T |

YRT=THT &7 THIAE® el HITT SAPRF Jeaa U JHE T9T &1 a7 aTHIFaT
YRTHIY T HIT JLIFRATE ArAFAIET TR 87 TGI8 | TRTART ATTaHT
Fafcher SIAAHT 97 T9IG ETHIG 87AT IIH FATTeaT Ak i g7 | fFea9fe 7
Hfeer T 9TTf~T, T1frea, @7 fehTs, lehci= T HI7 STeHIeehT I qTeTaedr
ETHT 76 HIT |

fawm yam

e af e FTAART AT @ g9 T IE AR BIAART AATAT e T BT
AR AT &1 | AT F=ATA &l AT F=ATAT T ATIRRIEeed IASAB] T
FATATAR HTH TIES, TATATET ST TH Glebad | FLTER AlbdAHl 109,
FTIAET AT FIAH T I A ATTHRBT TATHITHT ATNT STARIEE T | HTAAD! ATEAAH]
HALIT FHAR AUAT TLER AATSS AT | BB THAR AATHT AT ATTRRT
ITART T IR g Faa | BIAAH] AT AHTGH GRHT SR S BTAH &7, T
EFHT TS ARTREHT ATTFRE® e g7 TS | HeAd: Al qiT GEINTT g qaa |

fEqTer AT AT GUTSTh! ATCHTATS AITE SIATSE, A TOCT=Rl TATS a7 ATl ATHT o
ey | a% i WRTER FEAE g | TRERT EY UF &7 a7 qqF AT AT
T F9T a0 T AR @ | TG T TLERA TGRS I BST G | TEAE,
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I
TSI a1 [adiia &= |T °919 IS=ER WEhl algd (6 ATasd &F aid Jer=rare q6
T | ST &7l SR U a9l ATHISS Tcd T JRATT TR o i
TRISS, TSAT=AF T Aidd Hed Wi JTT TRISS, qaT SR faehra, =0, FHIT,
AT AIPR T FAAHT MHAA AT I FHT TRISH HUHT TR (AT AT |

AT, FIATAH AT, TLTAR T A ATTHRA THIFHAT FET T TATE 911 5 [FHes
TrRAFEIT Tl B | TITAR (=0T BT SMEA T A AT TEIars i
ATHATA, I IR [IhTe 9eiedl @ | TEraR AT AUHT Aldhd= Healgd daad
T FRTAT 90T F (a2 ST | TAA AT, BIAPT A, TR T AIFET AR
A AT, AR, [AYATN T HATSA T ATAF G | T TGHT AT,
FIAAR] AMEA, LR T AT ATTFRET F¥aed T TqA THMIHHAT 7 AT ATTE AT
== T TATH TR |

FIAART AEA

FIAAH MEAATE HIAAT AT, FAAT A ATME fafqe qATHG FHA FFargd T, |
TSl ARHHY AR T AT TH ATRATS gav | TS T IAAHT STHT T AThel
FTAAATIT 62 FIAAATS TMT A T TG | TASAR ek TART T TR RT
FTT FAT ATEA ETICE | FTAT TAHA FIH T ATFR FAATE I g | IR
quidd g qGa FIIFT AN F& Fafeh ARhITa ®d FEr g7 968 | 9% 9
ANTREFATE THIT SAFETR TR T48, | FIATH! Gareadl § FIAAT T a7 HIIAHT TR
HIT BT |

FIAAN TP ATIRUTHAT ATRITT  DAAATs Farde a9 [qgeg | AN Haed]
ARTFTIRT TEATHT TN T HTAART T =ATMEA &7 | BT AHTAT T HFLAT AT
EATH AT ¥ HTHR BIAAR] AGTTH T@ATRe, Al AT BIAb] AR ATLTVTHT
e | AN e ARl AT ¥ XA AXFRA HIAAH] Farsaal T@lHR T
FIAA AT 6l STAATHT ATANAT ATTRRB FEAT TAIaS, Al ATIAT HIAAR
STTEAHT T | HIAGTHITTH AR A gad, T ¥ (Afv=ra e, wfasrgsft e, gefera
¥ GEEARY, AT aRFER GRadT qgd T A, TR TN, HAITH TFd
FAA BAIas A Al 9 HIAAd! HTHl 968, |

~

FAAH] TAAHT [T~ ATIATRE B | FAAH S JUF Ach THT §ragd T
TG WG | FIAA TAATHT e TEoHT gI TFHT AT &1 | TG 7 57l (o787 ¥
FAAATAF AT H ATTHREBT AATATS T T Taeg | GITh TSR] HeTararael

q http://wiki.answers.com/Q/What is the concept of rule of law watched on September 10, 2011 The rule of law has
three principles. The first states that everyone is equal before the law (so the rich and the rulers of a country do not get
preferential treatment). The second states that the law must be accessible to all who are subject to it. This requires that
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. dmo
FTAAR] AR A MEAR (GG AT AresiAa a1 il 2t dar a1 a5
B9 T WA Ed ANIF eI ga= q9r A7 Hael TN AAa AfadRATEd
JAT AAE ATPRET A WA T ARLATS ATCHATT TRATT HAHT GRUT <k T
HTH! s, I°

FAAHT IEF T HES ATETHR

AT ATTHRDR! TATH[THR AT FTAART qTAA AT A, | BIAAR ATATRT AATTH
AT AR FTANT T TRET g A | FIAABT TTATHI ATTIAT GHHT SR TS
FAH F7 T FHAT ATATA ANTDD ATTPRE® A g1 TS | BTl ATHAD] THTTHT
ATTFIRePT STAERA: AT & A | HIAADT AFTR] SE9T AN TATAATRT FLET
T 7 2T | IS BB ATEAHT [TAHAAHT T AT ATTBRPT TeATATRT A=
g7 | HBIAAHl QTR AHTTHT AUHT HTAAH] i T=gl=rel FAN g4 [ ANRE
ATTPR TR Trg | FTAAR] ATAAR] AATTH] HEAIHN FAA8S BTdl g4 TS |
T IR SR AATIHT =MIF WA T FAT g G<hd, Herd: ANTRH
ATIHPT BRI AT @ AGTATA ANRE ATTRRel HIETUHT Fele AAK [aie
T Fehe | AT F PR T AT ARTHIRRT FRETTHT FTAAR A STET HIA, |

TIh ACHGHT HeTd o ISP Th TIAAGTH AR G (b TT=AdT T FTIATE IHh
ATFFHT AT ATEeTF A AfTPR gF a¥ Afq A1 TATT P | T AT Jafed
¥ FETHIT ®IHT e UG HATFR g, T T HATAT AT THATT Fof AIAE AT
SUART TIT FAAH] MAAATE TR TR AT T g, AT AT ATTRRebT FREITH
FIAAD! MEAB ATHFT 1 Ioei@ Tl 2@, | ATAT HATAT HAH TR AT ARiead
HAE AT FEAA, AARNGT ATFATT AT T ARG BITIRI BTAAATS AT
FAAT GAAH] I (A5, | HTAAR] qTEAAATE T&AT ATARTT HTAAT FIAATRT FET

the law be publicly posted so that anyone can see it and no one can claim ignorance of the law as a reason for breaking it.
Lastly, the third principal of the rule of law states that everyone has a right to a fair and timely trial

R (Report of the Secretary-General: The rule of law and transitional justice in conflict and post-conflict societies” (2004)),
http://www.unrol.org/article.aspx?article id=3w#emaf=@ w77 A principle of governance in which all persons, institutions
and entities, public and private, including the State itself, are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent with international human rights norms and standards. It
requires, as well, measures to ensure adherence to the principles of supremacy of law, equality before the law, accountabil-
ity to the law, fairness in the application of the law, separation of powers, participation in decision-making, legal certainty,
avoidance of arbitrariness and procedural and legal transparency

3 http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8 CD3CF6E4FF96FF9%7D/CPR%20A %
2059% 202005.pdf the Secretary-General noted that “while freedom from want and fear are essential they are not
enough. All human beings have the right to be treated with dignity and respect” (para. 27). Such dignity and respect are
afforded to people through the enjoyment of all human rights and are protected through the rule of law.
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T g T YR ®UAT fATTg | BIAAR A FAAATAR A AT ATIGUSH
HATIRHT ATIHR T ch TARTH ATAITF Aade® Iqded g araraxyl [&6sHr 16 T
IYATE AT ATThR FETT g7 |

FTIAHT AT T AT AR Teb (GgTeTehl TZaaT ITeT &1 | T I T T AT
TIPS THIFAT ATTATET T AT G¥aI=d el 575 | T9 FAATe A AR
O %5 W WHRTH G | TF HIIAH] FEIEAH] AR T THARNa5g
AieH IUTIHT AT [a3E T AT AT TAAIA &l A HIAAK] qTAAGRT A
ATTFRERT XA g Al ATATF B A Il G, |

FIAAR] MMEAA AT, HTHSIR T HER(qh ATTHRB] Y& TAHT HEwdqul AWTETH
qATITe | HYhH ALHEH] HEdTeal HOTas (Millennium Declaration) AT H3&T ITTa&el
FTAAR] AMHART ATA(G T A ATTRRATS FHATT T FRAT HEH AUHT (9T 1© F
R00Y AT AUH (999 AFATHI T AEewe HAAR qFA T AT AfIPR qIh
ALHYFR! fqegqeadl T ATGATTT AT Hed g 9w I8 Il (U |1 AqaHl /g
ATIFR T FTAAHI MEA A gd T TRETNE ETHT THITHT FedNT T I
TS | WA AT G TH FTAAR! AT FIIH §ad | T FIAAHT TR
AATEIHT WG ATIPR I TRIAT E3T | FAAFT A A ATTFRET [GgTears
SHAETIH] HTATEI T Heed 0l HIAH 2T I°

FAART AEA T LR

TR [HIAUE] [0 AR ®THT FTAAR! AT FEAIT g | FHSAR HTAAR
STTEFH FATIT FUHAT ATTFTH FTHT TRIAR g AR I &7, | 99 Sehel BTeeal
A IR (A0 T Ueh Hewd 0] ATATHH STHT AR @ | T IR AR
HIIAT % & T FIAAR] AATH] FTAXAHT AARAT FIAH TUHT o I1 Ak FIAAHAT
AT g3 T HITehT AT g9 ¥ 9 TR UaISes, | e FIAAH] IR
HACATHT Mg &g TT TLER FH g7g | TRMERA Aodebl GREATH] ATard qeg a9
FTAAHT AMETRN JeATARATATS T fag 1

TR BTSN qMAAH] TR SARI TRISTG, | a8l TRL=R §v, sl B!
STTEAh] AARATHT TGN & A | TSR HR ATHIS S LTI T G Jedw

http://www.un.org/millennium/declaration/ares552e.htm

http://www.un.org/womenwatch/ods/A-RES-60-1-E.pdf

https://www.un.org/ruleoflaw/rule-of-law-and-human-rights/

http://richardbistrong.com/corruptions-impact/
http://unpanl.un.org/intradoc/groups/public/documents/UN/UNPAN005786.pdf
https://www.unodc.org/unodc/en/press/releases/2012/September/where-corruption-flourishes-development-and-the-rule-
of-law-fail-says-unodc-chief.html Where corruption exists, the rule of law cannot flourish...Too many people fail to
understand the impact of corruption on development and on prosperity. The victims exist in every developing and less

O N 6 M X X
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g TR T T FAM, AThdeAH T T Al GFag G Afdd Hed T i
JUET T AN (G q9T HIAAR MMETAT @A IA RISG A HBT TRHAR A5G
Ggh ALHHT HETHied 3003 Al Ioid G I°

QUG ¥ FIAAF] AT 4 ST FebTa HETHT T & 1" FIAAPT SR THTEHT
QUG FHF ST | FETATHAT (AR FTAAHT qAAT TIATHFATHT T4, | TIF T TATATET
FAA AT T FAAH] ITAATH] IEHAATA MEAAATS ATl [ATSS, | HTAAR IMHAA
FTATTIH] ATATT AT AR Tedee FIAAT Aod HIAH TCHAT HT TSH Aleheg |
TR T QUEd [quera fawg quarel rae FaH THCHT TRT=R JIATSS | BT
oI HTIH HUHAT HIA A 909 HIH T3 TLER I g7 |

HTAART TG T AThde

FTIAR] AMEABT AATTHT ATHAAB] ARFeTAT TH Afbad T WAhA=Ab AAAATTAT
BIAAR] AT ATl T G | ATl [wAch AE AT A~d AT Bl T ~TABT
AT FTAAFT AT FAH 6 TGS, | ATBASAT FIATHRT AT BT 247 T A, |
ATHTAHT A AALATH] ATAH BIAAAS A | ATBAAAT AT Fiatigare
FAAR! (A TR | AATHAN qTAAHT A, AN TAF] (FgT, JHq TRFR,
9Tfehy =TT ¥ Fvqer, ST qaTsadr, =TT TARTacihe, e ~TdTiere o
AT faa a<h, A1 faud FIHPT ETH G AT T g T BTAAR! ATEAA
Ao &Y [AUAT AT ISAH AT AT AT Aicheg, | T AIANABTA AlbTiAeb HeA T
ATIATATS FEAT T [T T A Tebl G, HIAAR! AT THUHT T AT ABTR
FAEAT T AlFIT | ATBATAS AT AT AR F FIAAR! ST &7 1% AT
ATgPRITEg TART & ASTAIAd BeAeTTd! (HAAH] HETaqul ATEAH HTAAH qE &l |°

AR T A AT

developed country. Denied education, denied healthcare, denied opportunities,

ACEESIERI]

1 http://uscib.org/docs/Governance%20and%20the%20Rule%200f%20Law.pdf Good governance and the rule of law are es-
sential preconditions for the fulfillment of the Post-2015 Sustainable Development Agenda and the proposed Sustainable
Development Goals (SDGs) because they are prerequisites for peace and stability, without which societies cannot function,
let alone flourish. The commitment to transparency and accountability inherent in good governance promotes the rule of
law over corruption

R http://www.gtz.de/en/top-themen/883.htm Democratic governance is based on the will of the people and is the form of govern-
ance best suited to allowing all people to live in dignity and freedom. This is also emphasised by the Millennium Declaration, in
which the international community undertakes to promote democracy worldwide. Democracy requires a rule of law framework
in order to govern the interaction and co-existence of all citizens. By guaranteeing civil rights, the rule of law also creates the
basic conditions in which individuals can pursue their own personal development as they choose

1 http://www.democracyweb.org/rule/principles.php The rule of law is the supreme check on political power used against peo-
ple's rights. Without the regulation of state power by a system of laws, procedures, and courts, democracy could not survive.
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AT T AT ATIFR T5 (T ATIRUT U THABET AT FFIwd TG |
HFE ATTFR ATHTART ATIR & T Aba=THT A A ATTPIRebT TLET T JeATH(T
qFE g7 | I9 fedrae 231 AMa AfFRd Aldbaadrs 3 dldbdead A AfderRars
EATT TRREHT Ugwg | AATHT AIHE ATIFR T AT Arqand df aeg faua g |
AT AIPR T AThd= ThAFBET Axaradad qHd 3 | Hee dreedl s
SETIAHITTHHT FaTHT I T Ficbrg, -

°  QrFAlAh FTTTHT HIF AT ATIFRH! A&V TATAT g7 ¥ AdeRA: TARTH
ATATERT ST g5 | ATl ST aEATh] THTTHT AT ATIHRPT  TURETHT
TANT ¥ g GFd gad |

° WA IR Yk Ahebl (Hurg AT YERATHT FsTTaTes! #Rrars qia=d
e, | AR [0 GERATET FEwiiTar Arediiie SaaedTd Uh Hecadul 9eT &l |

*  HMA ATFRA AlhdAHB AN AR YT M6 T A ATTERFH [quaasize

AR F FALATH THET &THT Tahl gra |

*  ITafd, Wwg, WA T Al ATeeRAT ATemd fHar= e afaerer fau
AT ETEA ApdeAdl 9 ATIRET a7d & | A%dAd Hed ¥ Higdes A9a

Afereprard faepfad quer & |
*  HT AHRH! [aug qfq AT T Bl T Alhd G ST AT 81 | a9 fegrae

(oY

AP FR(AGHT A T TEH T3 |

° Y ATHISTH TAT Ahd ATTHRAFI=T ARICT ATAIATIT TS, [aehrad
AT ATTPRIATTT HeTaFIe®dT Faredqd ATaardl STid, dAqgedsH, Hid e
FTHEEF ATFREE AThTAET AN ITT I AT TGS | TGt AT ATeTehT
U T GHAAMIE (qaRorars qiar=rd TH a1 TRIE T AR ATTehree
TETHT 9T FedTT 7 | 9TTRIHT GoIehl THI ATTHR T Tg= TAT G ATAHT THA
HTTPR STEAT ATl Hed T ARIAT HIAE ATIRRET afd ATIRET AT g |

T 9823 AT HUH A ATTFRITTAT (a9 TEHATHAT A1 ATFR, dArba,  fawma
T ATIRAT TN AT~ T8 ehl hATehl HITUIT TRebl (4T |

TUH TCATA T Q%% HT TIh ACHYUS Alhd=Ahl ATFRATS ATTANE &IH]
AT 9T TR ot STadT aiue g {6 arared Ardart-e dfaer T @aerar o
FEATNTATRT ATIFR AThATAh THTSTHT ATNT ATALTH HT & | ™

1¢  World Conference on Human Rights, Vienna Declaration and Programme of Action, para. 8
% http://www.jus.uio.no/smr/english/about/programmes/nordem/publications/manual/current/kap1.pdf
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® U X AT SARATAP THSTHT T A WHE ATIhREEeh! THHT T TR TUH T |

* (AR ATHA, ATTHET TET A b ATARVMEEA AT ATTRRATS 5T Tae |

TETER T AT ATIHRTT

TRERE 9 JATEGE® He AHT ATIPRH Jeattd Tk THE THATT &7 | X, aTHIwer
TR T A AIPReATs A aeied T 24 Tl qrgad | Jear=eel ATaeh
Jafcher a9 YaTE ETHI EYHT JEHl HATERdT dTh gt g | favaaft § afeer
TSR 9T, T, S (aehTd, Aleha T HTHE ATdRIRRT ATNT ATdhebl BIHT Taehl
qwg, ™ FIh A YT AT ATERE TF I=F AH AN AaT g (6 afe
FEITEHT FRU HIAT ATFR Fedoe grag T AT ATTPRPT THATT 5 TRIAR(T6G
TS JATEFHRI HIAH §A3 |

HLETATLRT THI
TLEARET FATAEE ATHIA: SETITHITSTH T |

*  YRER JTHISS T T RATHT TFAR FHET Ia g |

* I AKANAF Hed T AIATH T@d TATIS, |

o Afde Tea T AR T TS |

®  FIAG! AATH] HTURTATS TS, |

o I FAT ATHITSAE [aebTTRT TN ATaRfATE®EATg FHAR TATSE T TSN
e fifq qur FRwAEEAE aEr (ASS |

* YNERT A AThe! ETAHT b1 SHS SaT T A9 a9 g9 S a7 99
GATS TAT FEAT I FoAl TRa e difed a= g fasin g |

o YT T TR @A el a9, | AT I &1 T8 RAFcdel AT TRIehT ZTaare
gATFeEl TS |

°  {ITEH, A [IehTd, Apal=e e ¥ A aerErdl a= T |

*  YEERE BRI GEMER, Afadhdl, (q9am9, «qre? T eefiadr STer |qreel qHited
gl T |

* YRMERA A AW T TESS | THH HR SUSE[AATH AALATH] T Jlg
TG |

*  YSARH FRI HIFT ARTFRE! I Feetord g | Hivwe, feamer e a1 FHTSTaRt
ATCHTATS AUTF TATSS, T TCTAR JHTT AT bl ATHT = ARG, |

& The Lima Declaration against Corruption, 8th International Conference against Corruption, September 1997, Lima, Peru.
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*  YREAR SN [FehTd, =T, HAAT, AT ATTHR T HIATR! AR AIATATS
afq T=ass |

o f{FATIAHI &7 UATH TAGAR HRU [HAT=d qUHT AfhEr A AAGA AT
TEITARHT RO ATATI(Th] IORENIA T g Ilgs RITHaR a1 feafq
3G |

*  EATARTHT g TLIARE FRI =TT A S75, T AT BIAAT AT ATLITROTAT
7 T UES; |

°  rEsIAe TUTHAAT & TSETHARH RO FAT JATEHT g farehl T&THT qeq9ra T
HISATEST & AR IS I a1 IS AT T T I G TEATaeh! e
RERIGE

¢  YEITHRH Tﬁ'i' AT HT HET FHSR I |

* YNRMER T4 ¥ W g1 ¥ THRREE g g qdT SHATaTTH 3T 78 573 |

® ISR I AITH! =H TEIAN 5 |

* FAAAIE AMTHH AN TLMER THd TRER T AT Wbl Sl gaRnei
fageTHT ST, IO &7 ISHT ATIF Thells @Y T AF qUEmes a1
fesT 75 |

TR A ATIRTTHT T 31T

TSARS TG AT H &7 S | IITEO(HT AT TAHT STAATH Tg= A
ATIPB] FAATH AT &1 | TR, ST&l 81 LI ATTHAT g, BT SAAATR] ~ATIHT
TETHT M= Tgd AT EgT SiadH ETE FHA TATHT gaT | HATTF FIIAT
e e® HAAH a5 REAaYid dHRER awgd | =T gAT [aa dreeg | difed =maes
AT FATE EAa T e e a=] I awar Tr=Rel G| 6, | Save qeem
A ATIHRB! TRINTE T&T 87 | AY, TETARET R AIAAAE AT BTAT ITAR
g g g (qdE, I, ST T HROTRT STATHHT Bauids HeRTerHT HqERoT Tue TRiY
e afq fasr gee |

FoTeqTHT AT ATHIATS TETARHT HROT AT aAFH T T4 2 [qardies meaaeis
qt A9 sTaedT st g7 | faamase 9T ¥ quneHs Rier gare 9 Feea feafq i
YaT &7 | Weslel [ohaT T aoiY fashrane TohH 99 T4 | Herd: J&al (6 ? foshares
Sae ATITAT TSI I &7 | AT ¥ AT I FRUST TR TI9adTs derss, FASN
FNATS AT T ATHETAIR] AGLITATE afad TR, T ANTRRHT AN, ATAINAE, ATF,
AT ¥ AR ATTFRET ITANATS TH6, | G AT Sad T AT AR
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el Hedo®HI FETARA ABRICHE AR Li‘qlx.):@, |

TEETERA TALT T ATTE g% =T {9 AT “MESES Lﬂé%ﬁl AT T H'%;lﬂl(tji
AT ATTFRHAT I IAE qTag, | ANRE qa7 ATl Afaer faugs drited
HAARIT AMTT TAT A=AMLT ITRATASTS (OTET FaTSeh! ATTHTRPT Fearsafd e
B | AR, W FA AT GEEAH] Goli TaTgerre aad o cafqadr =g g
feTey TTHT B9 TR T AT AThebl oI TIATSH ATTHR FJecAwe T |

T FA FTHPT TEHATT qTURT TaTfrbRiel f@ad fomr e o cafdaen qmfesas
ghete MR HUSd I Tad | AT ITAR T STaeals g9 fad 9+, fasmaa
a1 = RTET ATTT T AHATRT AT TAT GATIT I AT HITAGbT G ¥ LB
FHAT fEad faqoe a=dr 16 qed [eIfq IUAT IRERee /ed Aferdr goa
EIHT T JATEHN T {9 Aibes; | R@aq FEp{qe Toae MR ged qaae
TREAREEA FAA T HAT ATHRET ST EAHT Jod i T AT IH] ITSTH TRIEGH |

FATT AT TLARA AT FGHT AT ATBRH Ieddd TRedl g | T&r
FITITHT TETARA JAL TIHT TG ATTRR JeoA o A7 AT G RIS T A
ATIFR I TRl BRI AAReH g7, | Al SATATE AT ATHPR Jed TTH AN T
TUFT T3, | JaTEXUHT ATNT AfE e ATTebTrer Rarae fequ fagerare eifwere qard @ms+
fag srarder AleE AMGAT I ATl YL FAHT RATTR] FRI AT [TaTdIeh
9 STl ¥ TEIHF] AIRR g a1 e | HATT ATITH TL=R AT
TR g5, |

FATT FTLITHT TR R (AqAF (RHIE) P IABTERT /TS ATTHRHAT TATT qTRTE R
gg ¥ AT dfg WMa AfIFR Iodwd g BRU 99 afRed! geg | IRTERl ATt afg
fraf=ea gtFamT geErR g 99 a9d Hatad aRoTeEET q9R 9 | ST R
JRITFE® grgd ¥ U9 (@9l &9 [ 9iq ddeeg | J9<0 Hared gRamr Tear=md
ST ATTFRAT T THET T b gveg, ATHT ATk cagqara fasrar g giefeatae
g9 AHE AFRE® Iedd g AN YT T TG | aRdadl ILr=R Hqd AR
STARTHT Y@ ATdHH] TIHT TEH &7, I

AT HATET AT JIAsST HTAH TRISARN AN G A1 ATTPR AAREd g7 | /I waTaT

q¢  Background paper prepared by Julio Bacio Terracino for ICHRP in November 2006: “Hard Law Connections between
Corruption and Human Rights” available at http://www.ichrp.org/en/projects/131?theme=8 Corruption is said to be a
major constraint to the enjoyment of human rights as it perpetuates discrimination and subjugates already marginalised
groups “due to their powerlessness to change the status quo and inability to pay bribes, creating inequalities that violate
their human rights. Indeed, corruption has been said to reinforce and perpetuate existing gender inequalities, as it dispro-
portionately affects vulnerable groups, such as women and girls.
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a7 YISl [qua A1a AfaeRarawdl [afae qmrifted HTAT I HT Joei@ TTHT
favs, | Arfaeer TuTeraT TR ¥ gfaftsd STET 9 9IS 96 | T8 AT A ATAH
AT 9 TgT FRT 7 | THAR A IASEe F AT g Saaeiz T GFrT g
T8 9 AHADh AT GIASETE AT ATTHRE AIT G TH Fichwsg, | STl AT IS
¥ FEATT Eed Rl WA AR B T Fiebad | HITGepT GITssT a1 AITah! ey
AT ATIRHT ATAT T Flchrg, T IR L 31@73 | A%, HAHT FIS3TehT fAaiRurerr
T ATTIE TETHTT B Adae | STk 987 T TdeadT, qaTedT, fren, @,
¥ HATIFRATIAR fala=T [ ATa GasSrer i Araede g7 | TR AT T3l
AT FFATAIG &THT a1 o S (a0 AE9ae 988 A 9o 7199 Jassre fa9a g+
T " iqftad ®IHT FATSAT SAAATIT T9 TS 21 AT ATIRRDT FeATdfa forar
eI €39 | O, TLETAREPT HRI AT HATIT HIAH T BTHT THT J9 T8, T AT
HATET FH TH AHF ATTRRBT THAT AT T |

TR TETR Fw0 Iars T ITAH ghAl THE

W@og IS ¥ ITARH gF WA ATPRAF= qF HeTdivaees T AMaT HITAZRT
gt TRUH & | AT FaEAEES AT, AT T ARTAAT BRATEEEHT T,
JATIFRT T FETH AT JEABT ATFRATS AR T G | SATheT (968 BISTIRT
ATTANT TSN AT [Tl [a%g TATSUH HeTHT [ASTehT ATIRR TAT Faedepl aedT He=ra
Tal E¥F AThdls HAAGRT MU FeTH, @ Ta o6 AIavEare @=g d
qresT e TS ATTPRATS TATIT TRUH G | T, =TT JUTATHT &1 TLRERA o
ATATSH ATTFRATE Fed o T T3 I

T TR faeaeady TS TIAT JURIT TUH B | Ik TLEAR F (970
TITHT /I AT ST | o0 a7 TR qeAs a1 FHA a1 Q0T S[AE FIIAT AarT qiq
{TF TR Eh B | T 00, BT AU TraTATeAh] el FGT ARNTIT
AIAR faegaamdT &A1 SAdEEdT A=aaidl [@eUHHT A=qaidl (a7 Afhew "l 99
gfqeTael SAAAIASTH TLER G AT STATh [SUATe [qeaehl mem STAgered AarHr
AR LR G T ATAT T8l afaeg, 1=

faepriTE qeehAT ~TIF TTER At AT TWhl a2 9 SEae SEuE g

& ANRE JAT ASAANTH ATPR AH=T AR e, 1458, AT ¥ SAATH AUFR el afed T, Ara
gfur FFeedT Al werateg, Aia Afudr gEeedl IR HeTated, SIEaHT T Al W G |

%’ M.N Pepys, “Corruption within the Judiciary: Causes and Remedies” TI Global Corruption Report 2007 Corruption in
Judicial Systems Acts or omissions that constitute the use of public authority for the private benefit of court personnel,
and results in the improper and unfair delivery of judicial decisions. Such acts and omissions include bribery, extortion,
intimidation, influence peddling and the abuse of court procedures for personal gain.

R0 The 2009 Global Corruption Barometer Report, www.transparency.org
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-2
ATATETET T FHTAT AAATATR] TAATIT FHAET SITHT Bz brgebl U ATh T AdRTATAR
T AATT T AGATAT SITH A GITHT ATIHAH TIHT LR Tl IUMSTHT G | T
FAAMATIR ASAHATHT i JfqeTdel AATaieTels g9 [SUH ¥ Jeemr 9=e gfqerae
HIATHT I [GUHT TATF AESATE AR S | [0~ Tqaa T a0 ATaR HHSarHl
TS AT, S ATIITAT IATTe Yieqare™, fpfefmrar sadr gfqetas, AT =meig
AT, FPRRETHT AT @™ ¥ S qarAT d& AqeTas S =ATATaaH TLr= 78h
T AATHEE (9T ®TAT F M STH TLER STANGl GHTH] ETHT 75T T
I &HT TR ARTHRA ST S AT 676 |

TR TR TSI, AT, AT, AERqE a1 d=7 [afq=T FRU g7 Taaa] T
THH! FHROT A ACHT T 84 Gae | O I FH qael, ATATATTH! FMHATAE TRfThl
@AM, AATAT @qae ATTPR, ATTHASR] FHSAR FaedT T FGedIA, =M%
ATIFRBT TEIANT, TREATATRT ATE, [aeqa STarerdehl dAd TdT FF JUMCATH! AT
STEAT faaeTs Ush AATHTS ~ATUF TLIERH HRUHT ETHT ATATSUH 2hawg, | AT
TLERF AT @EI (e=g 9 dfudrakeedrs F=iad Jearsd @rdas g |
AT TLIARF! AT faebd Tl AAHH E=g, Gars aad a7 AlTHRE! ITARTH
af R ISR G | TR =TT JUTCATR! AT g, qars ¥ THATEGRRT SqHT

LN

=TI A8 T HH ZRRI TATT TREN §75 <

TR AT T AR GgHTRIATHT a1 T

AT TT IASTAT T ATTRRIFER AL T A= AAART A=A T FIAAT AT
BV ANTATS ATAS(-eh HIHATH] AEHATNTATH] AR, ATAdH FAHT g (ar=r"HT AT

21 World Bank, Cambodia , Governance and Corruption Diagnostic: Evidence from Citizen, Enterprise, and Public Official Surveys,
(Prepared at the Request of the Royal Government of Cambodia) (May 2000), http://www.worldbank.org/wbi/governance.

}  Transparency International, Bangladesh Chapter, Corruption in Bangladesh Survey, http://www.transparency.ca/Read-
ings/T1-FO1.htm

:3  Philippine Country Management Unit East Asia and Pacific Region, Philippines, Combating Corruption inthe Philippines,
World Bank, Report No. 20369-PH (May 2000).

¢ World Bank, Corruption in Latvia, Survey Evidence

24 Comit Nacional de Integridad-Banco Mundial-CIETinternational Encuestat Nacional Sobre Integridad yCorrupcion en la
Administracion publica, Nicaragua

:%  Comit Nacional de Integridad-Banco Mundial-CIETinternational Encuestat Nacional Sobre Integridad y Corrupcion en la
Administracion publica, Nicaragua (August 1998)

29 Buscaglia/ Dakolias, Legal and Judicial Reform Unit, Legal Department - The World Bank, An Analysis ofthe Causes of
Corruption in the Judiciary (1999) at 7.

3s  International Council on Human Rights Policy, Corruption and Human Rights, conceptual paper, 2008, www.ichrp.org
Corruption in the administration of justice has the double effect of infringing both the right to a fair trial and the right to
an effective remedy. For instance, if a woman is unfairly dismissed from a company and she then brings a lawsuit against
the company, the company may bribe the judge to obtain a favorable judgment. Consequently, this person’s right to a fair
trial is violated at the same time as her right to an effective remedy for unfair dismissal.
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ATTHTRRT FLAT el B, | AT ATIPR AT FAGTAT ATHTIAT TR ITET a7 HAGTH
T HAGTATATS GFhl a1 Al YR a1 TAE I % 90T HrAdATE FTAgRT TUSHT
FATST ufq fAEer e g % fHareEaT Hareeer #THAT @ieusr FHArE Kgaq 6
F SFHGARET & AT (aT=eebl YERaT a7 Hadfas i a1 HaqTes Jare T a1
TATETHT HATIAT ITH HTIA HAGTT AMTATRT AT SATIPTRB! ITANTHT ARRTHE

EIHT AR TGS ¥ ATIRRBT TANTHT Afsad g qawdr fasr 1&g |

YRR A ASTF T FHAAR a5 A Alhd FHANAR avag | Arbdi-=d
IHRBT AT AT TAT Hed ¥ AT TAT ARANT AAAEEHT TR S GHb]
FEIAT 67, | TLIARA A AThAT = AALATHT el FIHT Arbd=AelTs FAAR TATIS |
TG AT Hed T AT T8 TATS S | FUATEA, A [, Arebari-as Hed
T HIATEE eIl o TS |

TLEERA ASTHIAH  FeHINAT ¥ TaThaledidls [Mecded ¥ FHSR aAges, | Sl
ATTPIR, T, YRET, ATTATh dal q9T ASTAIdh ASHH WAAT ST AT TH
TEATNTATEFE [0 IR=ReE #RU afS=qa Oquy dael (G 1 g5 | AHides
FEAINTATR] AATTHT TRERAT qig g7 © IRMERA AAieed TIE ¥ qRemAr TR
THET IO g7 | aTereaT g TTehl ool R fAaiferd HUsT fchep! a1 Feee a1
YETHRERT BRI STAATA (TR JTREI T TS Srge IRITHER o (eafd 9133 |

TR AT, AT T qehicran AR T TAS

HHE Sad ISTART T 919+ AT, FHIAE T AR AE ATTPREEd A& TeH
IETFTTT 9%5% AATHT ARINET AT ATTPRIAFIAT HIAAA ATIH FTLAT T G |
AT, ATHINSTF T FIhdh ATRREEH JTANGAT ANKE TAT IASTANAE  ATTHIDT
I TP d @ T qTIATe HeTdiedd ATeHATd TEl @ | TSr=Rd ATde qrH1sTed T
QIR ATTHRB] ITANTHT LT [ATIE, | TLTHARDT BRI ITSAR] T TRNIRRIEEA
AT AfgPRETF JTART T FITHT THAH AT LT (GG, TeTaTqI0 HFER I ATl
FISHITHT ATTATAAAT T HIAT TEBHA | TSTAHT HRUT IASABT ThH ATehepl TIHT T
AT ATIRTRPT AT ATl AT A TATC Foie (AT g A AT 96, | R,
T, ATATHATER ATTRR B! ITANTH TR ATl TATI S |

AT, ATHINSE AT AERAF ATFREEATs THRIHE ATTHR aT A5 | THRTHE
ATIRTHT ATTRRETEH TATHIT T AT ATSTAT TAT FTAHHE® aqT3 T I T A=

3¢ Human Rights Committee General Comment No. 25 Para 11
3o www.ichrp.org

mwmm,m



TS I &7 | 5Tl AT ATIhRATs HTAT ATl QU AT SAfhel AT ATTFREwH]
ITHET I AR | AT AN 5Tl (G979 HTHRA ¥ qArdrR o T 968, T
IR a1 JTAHe e T RTarel AR FIAAT IAT =T T q77 a7 gae |
ST FHHT AN HHRICHE Tl T ST g | AFHT AN Te=d g STSHT Whed 9ad,
foreres qar Rreror Aries, e =, MHihcdd, TE 9T A7 GMiaE FHERES,
ST TAT T JUFRIEEHT TR AT THIES, | TG AT SeAT AT, AT,
FAHH FAM(ewg |1 TRERE BRI AT AT ATTFRH FATEATAT FET TATSH, T
& &7 T, HSHd ¥ G&TaTaqul ®TH] ol [Aarst g JUhle Iqedl (qare T I
AT FET ARET [aTe g7 The | ES STAATH! SIS AUt A7 sAferepreet
ITANTH! FRARAAHT =R AT 78R L |

WA T STTHRTTAT T THET

Gl AfTFR afd T Hewdqul |Ia ATIHR 81 THb ATTGH! AT TAE TR
B | T GII-TREATATS HIAE ATIBTIRT TR [T HTAwg | THTerHT 9f @rarer=rear
EFATS HITeTh gebebl ®UHT IATCHAT TRUST T | Ycieh ATchepl qd TAT, o qdT
TR ¥ ST ATAARAT T ATEATAAETH GIATAIS e 97 i Tg=r qUAr |
Qe TRET TN AT Al 1= @TATER! ARTFRA TeF SAfhars Hikare At fadrs=
FTE~s; T ATAGHT AT AT AT afF | IR, TR @ ATTRRE! STANTATS STeTd
TATSS, | WrATHH ITAAT, GIRATH AT I R AR [FTTH TR AR
TATSS, | @A WA= AR oqd [quR @rardrs b Aidfed daae, Qrareiel Aid
AAITF SISHT T TF AT JSHT I [AUF FRT TH Jaag | TR T GRETTHT
THRTHE TS IT Teh T &l ¥

TR Rt stfasear oW g

faepTarel Al 9 AT ATTHRET I TR AP &1 | farg arsd &1 afed
ATIPRPT TAAT el T AT (0T AFd ATFRST T ARASI D SIHT I LH T |
AAITF T | TEATTIAS SAETaTIT T TS AFALATH] THIAT  [qepraept AT &7 |
TIh IE AU faepraesl AfTsRep SToomds, 42.5% of [qehTdeH! SATdehRe ST T,
I7 SYUITIT HeTHHTR J&q1d 7 ¥9 /935 AT 9T FUHT &l | U Afchepl TFATTI00
w  ftey =fas giqes, A afadrarEedT g G, FISHIvET, 2008 I8 Y

R UTTRT FFFETH, 0%3 W ART 3%

33 www.fao.org/docrep.oo3.

34 The Declaration of the World Food Summit 1996 Corruption as one of the causes of food insecurity. As it does with other
economic, social and cultural rights, corruption diverts essential resources from social spending and thus, directly or
indirectly, hinders realisation of the right to food
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SHATATIAHT AT TR GRS FEHAT g AR T HUTaed FEHiiTar 91 agene g
JiTRerehl AT fardRorehl @TRT ey g==rers e sA1ide qrATisTe T ATelices ainan
AT [qehTeh! ATTRFRITT Fgch TSl TYUTTT, 35S AT AHTRT & | AT SToomd=HT
fasprarept atferepreatrs favaenty T seeoia wfueeser are Aa SfueeT darsd qar
o= fawa 21 a1 WiuEr g | A FEw dsiaeg 9 &1 9i9UE B 1 (Rights to
development is universal and inalienable rights and integral part of fundamental human
rights. Human Person is central subject of development.) HTHE HATIERIAFE ARET
ATEHT I faepraenl AR Iwi@ g | (el AfaeR T8 AfgwR a1 | aeTer 9223
1 A ATIRR TFHATA T [qehTH ATTFRATs I Fod@ el ¥ fafqe vaRifed
TEATASTH] T [FTHH ATIHR ATH Ioei@ 8! G, |

faepTerer TWAFT &b T FAAIATS ATHAT T4, AATT ATA{AF faspra afeer gwg | fasraa
Afch, TS, g ¥ fqeadrs § aEiqEr e dersw | faeradr «@ifT afv A\
ATIPR ATTIAF HITwg, | ATTRRATET ATAROT [qhIaedTs Hed s, | faehrel ATaae]
1o, ATHTIST, AERITHANAT AAhebl TgTeATT 2Taad ¥ Jaaearars A 32198 |
78 faFTE ¥ AIFAR! SAEATEAHT GURET AT T TS AR AIITF gvg, | AT
AfrTRepT FATYATATR! AATEHT AUTTT IHT TFTIRT FoqdqT T AfhaT | TR
FRU A ATIHRHT EAFAAT A8 ¥ TS [FhTaars I qad 163 |

TLETARH FR [TFEH @9 TEIART 9 (aehraa Tid asiie gobidamg | T8 STadre
STAvRT FRET, AR JTAAT ST ATH AFR &7 g7 TS | T ATHTA S
AT TEAT |G A Al Fagaeiid AT g1 TLIARE BRI TAAT e
TS ATFA e GHETETe Gifed a=T FTeer daw (9T ges | e STAareR
T, I T FATAEH! AEAT HIAATAR T Teg | TLr=ERd g, fa3q, fF=me ¥ 7ar
FAe TR TIITeT faehT=IerT AT ey WRISE | ad : A7 qarear At fai [ob T
FFD YAl ATHSTAATA T3 g, | ol (A0 FLI=R AUHT BRI dTGl T GaTTHT
T ATATAERT B T ATATHH ATTFRATE AT gAa AaLdT ATIF, |

e T

I ANNFEE FIAAHT TS THA grgr T Al XA &IHT A, T HFRHAT
BTN Tg+ AATIAT IMGUHT G | THAAT T TIHATAH] STATAAT AT ATTRIR (ATTeeTehr
ATIRYT AT & % TRTERET BRI AASd TaNIhNEed AN EHaeare dAaHr
LR MREH &rar | TAA A AT TATHIT T AThq=Aeb] TATIEHT 3TET TR
=g | g9 fa SATcher! T&THT TeTaTdI0 FdeR Aeied! 579 |

= 2

TLERA U AGHAATST (eafael fasr Tag | a9 faveesr seaean fgqemn ey,
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ANRFA IS 9 ¥ar ¥ qiagr dgAare arsad gadd daedl 9q I TWISS,
AfrFTERT ITHRTHT gfeereg dr affeafd aft Sufedd TRISE 9T AqHHEETHT FHLEH

JeTHT YTITHpAT 9T YT RIS ST9d el AWEE ATHT ATHERE! qarg STARTETe
qroad g9 Aaedl AT |

TEITERET RO IR T G ATTHTI T 0T o, ®YHT T95 TaT T Tiehebl
HTIRHAT T | HeAd: (MUEee® &l ATCHATG T =1, THEAT, Eeogdl Siel a<d
JUTET grg | A9 Aeqd: FHAAD] ATITFRATs HSRTATT e | HIATR ATHAR
qHATS fqaTeatell favg | THIAT =T, YRR IR AN AT AAAIdE ATTHR
TF AT, ATHIE T AERIAE ATTHR a1 148, Hard ETAT ATTHRPT STARTHT e
TATSE, ¥ ATTHRAT & THA [ATIES | A% I &l A lSedl [GHe™H TRl
AT fasgal AURTEHT 3T g fad aTiauerl & |

TRTER ¥ T4 ATPR AREEvad 90 9 A7 g5 [0aers THaadr deg TR 9@ =il
& AT G | TR F ATBA=T T FIAAPT AMMATATS WA IR T FRTHRET ATl eer
T AFTT T TRTH] G | FATIHT AT TR (=0 T AT AR GRETTTeh
UTaIeTs FHTATR BTHT HATCHEAT IS, | A, ATAE HATIHR, HTATR ATEA T TL=RATS
FREwEIT T AP T AT TLARATS THEHI STHT (I T T ABAA, FIAAF
I T AT AIRRATS IS I TATFETS 2 Flehe, |

EEE
R ufSIpIdT oNfdl oA usT3ar
9. STl AT AT G T SIS ATSTRT AT TIERFT ATCTATT ITl STk ATARTHT Bl
'Times new Roman' a1 'Calibri' H=eHT ar2q FATAIH IURAT & I8 |
AUH B T | Q0. <T@ehel ATHT RICTHT AT - () Afdsh T ()
2 FEET g 0/9% EREHH AREET 9 BT IR & (3) fa9Ty srysrarepr & (wifereeam)
FATEE | (%) THA T (L) B A 97 T3 TEg |
3. O BRI 91T g 9TEH &1 94 | 9. A S« HEd Afedr geRE g |
¥, @ A AIHRPT FA I TERET qEtead gepreT fAfd w1 Th HEMT gfee ure e
g1 TEE | AT fa=mr g7 g g |
Y. o Tl ATITHT HUAT 2T qratHeRdr favg | 93 o 9areH ST -
. G FEHEE g T4 | FHETE : sambahak@nhrenepal.org
o AGHT AT TGIAH AAIRY MRUE g FITEHIEIE ¢ Q96-9-Y Y ¥ 9% 03
I3, | gTHATE : U7, 295R, FIGHTST, TITd

5. oG Hifde q9T ATHT & I8 | FATT : AT TG ARTFR AR
. @R TRHANE a7 e @ a1 e & aierddd, afadqur J9e |
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Attt Aa aAfeeRy T Famnt faf
T F=0

- feEg T A

qEaT

HTIHTEN TFHIT FoAETHH [T TiT & | T BT FTAEEHT S T TAH]
HIA FRIATATE TG T &1 | AET JI7a HIFIT HigATaed AT ATFIF! 9T T95
HITHT qo AT ATTTET] FUHA AT FATATE TATTEIT ST T TH
I G FITHE HAAT A & | FARIGT T ARGT TITHT Fleer fEar s~aaT
AT feeTe T 9 GATa8® WERed G | T A9 JEqars Feiehedl &THT
T JETT G2AEE F9a97 7 Giewadl g7 | TFH qIA6® TIF [T
AT JATART 31T 9i7 Il 97 T FGQF & | TTd Al s @iiT aHr
TAFI AHEF T BT JATT GITHT AT TIRETT 5 |

A
AETTHT AT ATTBRD] I hal T Bigel AUD 81 AT TbTT AT Fieh T o |
PRlv=r gHEaawEres, @i gadaaEes, B a9r agAnies, &M gadarEEed

AT-ATF gH FIATHT ATEAGF AT ATTFREB] TATHT Igehl T ATAGd T T
JATTHT G | B¢ OH T FEIATHT THHT e T AAATEEATS H 7 % &IHT JE TR
TTes | AT ARTHR FRET0RT 3fqera &l Qoo 9% Taredran radr qo7 a9 AT
SEAT AR, AHFAT TF ATHHASAF ATdeReTs AF a9 4694 H FIAT HUF, 1530
PN U Fehid, qGH! THIHT TAGTH] A T T, JGHT T8 Ahewdh g1 T
ITAR T, JgHT AN AAUHT AThaed! AT ATdhR Jodad g Afad a9 15%% &l
ST HETAieIag AARIead AITAT FIAAH [aehTa Ul qeeg | 990 favaugafs aq
9230 AT TTAAT AUH (1 A F9-9, 390 [q9aggule T AUH FIh TRHH T
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90 fedmR 9%¥c H HHT ATIHRE! [FITATIN STTUMTYT AT ATTBReb! &TTqT IEH
e AR BIHT IH B |

HYh AT AR TALAT Hebidd [ Toiaeaed & TAa<l 12¥9 AT TehT STUTTTHT dTeh
QAT gTfHe @Al qa7 9T T AATEaE qith g1 I+ AR fauaasqers @aeadrel
TAHT ool TTRUHT T3, | AT AR Ed=Aare! dd AHE AfTHRep Far=adr a1 13 qegafq
FTaede HTHO Tl Ith IR AAAdEE AT ATdRReb! [qeaedrdl arqumas ¥ &l
TEATEATHT FHTELT TR qTeeeg |

Tl ST JEATSIATAT, “HIS TRATHT T HEIEwHT A=diiard Iieesr qem qeaT
¥ wfafegr afuerer war ¥ faeawr @dqean, = ¥ oiIa SR TUE, 7
ATIFRITT AFLAAT T AATEIHI TATIEEERT FARATI HIHE® HUH T HHS SATAH!
AT T ATk AT qAT AT T ATFATE AIchebl ATNT HTAAR! ATAAGRT HAS AR
TRET T AATAITF TUHTA, ASTEwH] A= HAIU ¥ [T T FIhH TSR
SAAEET AETITHT HIfdF ATFReEHT cAfhH! FqST T9T T o Aleam qa1 o
A ATFREEAT AT [F9ad I qie Tl T T ALewd dgch ALHTH!
TEARTH HIHE ATIR T Hitdes SAAATH] [T9aeaTdr T T qTAAThT Jagd arrae
T GIAST TehIl, AT qfAsrel 9o iiaaesr amhT A7 Afqer T Eaadesdl drvhT ared
FATH Hewddh! Xl HUH” A ATRITEE JANT HUH IMaws, | I<h ATRITEse I
AT Faferd JiaqesT, IFEATH T ATk TEHMAT, A1 JEATT ¥ AIPRIT dAqedT T
HATER T FARATIY FT TUHN ¥ A AATAR T THAAGNGEE (G818 TH ared RIS
FAAT AMAAGRT A ATITFRB] FIET T T AEewe Gq<h TG D] Ted[TH
AT AT T Hifersh EAAde®d! [Feaeardl G ¥ AT Fage T GieTsr Tehr
A e qadT el e, I

F’IPIE% UH HIETH 9TsgHT "The Universal Declaration of Human rights accepted by the
General Assembly on 10" December, 1948, constituted a historic event of the first magnitude.
It was a beacon call to all the states to respect some basic rights. It enumerates the political,
civil, economic, social and cultural rights of man. It is a manifesto of man’s inalienable rights
and fundamental freedom. Human rights are based on mankind’s increasing demand for a
decent civilized life in which the inherent dignity of each human being will be respected.
They are fundamental to our nature. Without them we cannot live as human beings."*

¢ ity = i | R008 | AE AfeR qEeedT 9 9, IR, 3

R Jack Donnelly, Universal Human Rights in theory and Practice, Manas Publication, New Delhi, India, P-71.

3 Justice Altamas Kabir, Introductory Address Delivered on 10th December, 2010, Human Rights Year book 2011, Edited
Pravin H. Parekh, Universal Law Publishing co. Pvt. Ltd. P.-7.

¥ Justice S. Mohan, Expanding Horizon of Human Rights, Human Rights Year Book, 2009, Edited Pravin H. Parekh, Univer-
sal Law Publishing co. Pvt. Ltd. P.-19.
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wiforerT TeaESEd AT ARTERET [geaeamdy S9uTael Hewd Thidh “hehlUhl & 9
AR AT ATTPR faAT HTa Ao AT WO ared Geded Wel e 907 Yo Tehl 3 |
AAE AfIFRaTs ool qaT FEAAT AfTHR =1 2A9F 7@ faq aheg | A
AfrR WIEe MG GO AT G0t a7 Yeh(del 5 HIME qUSHT HRUEE JaT
RN FANTE ATTRRATS THTSS, | T AT (7T AT U T6T T8IF o | Ffaum,
FIHA, ARSI HETAeIe T #ad d&l ATFReEdArs Aedrdul 6 Jgdr fad ¥
TRETT AT AT o HTd TeH g |

SERIEQUI

aea At fataames fawr =mas g ¢ fgeasr gdE e ThAwET qaE
B | ARTREAE A B |1° Tdd GHISTET A ATTRRS! dRT Tehl & | AE
SIfeepT STEATAET AT ATTFRPT ATUUT ATTHT 2T 1 FeraTel AT AP FecAeeTerT
AT AT FEEE AT [GHNHAT THvgd | TG J&] Jeduvhl FIaeead [auaeT
=T a7 Ted ferfaaer aawaTT guas | TGP AT GIh LR AT e 9T
fafae aifafes faoaer S @ T STFT AEeaTT T gude e TEEeE sTedwd
ATARTINE T AHF A I T AATZaTe ffare faames afee feammr =i T et
A1 faaes FEETHT 9fkuq qudts fEarer fafv= gedes qHem gad TEeH | S
TS ATAR WHT ARTFRET JeaaehT TeAT TadaAte TrShal AIAEE dawdr H&l 941
? HEAT AAMGE AALAT T TANIHT AT AT ATTHR JedaTbl TeAT Tad TAT T
TEIVIHT BTHT AR hAThATIE® Hirad TUH If@ed T ATATTIS AR &
HETHT FIRATETHT HHAT T HET HAAT T FHHAT GThebl AT T{Id HIATF STHT &bl
ferepta &1 Tebepr qTEa |

HHa AT

TS ATIFR T, “eafchepl STad, Taedr, TETEAr T HATGTHT qraferd SoTe! faer
JAT AT JATAT FTAAGRT T&TT TRUH ATIFR TR Taeg T Il qTedel T T&7 TR
AT AfpRar=dl ArRitad Jiegar [ Afaer aHaars Sharss’S 99T aedTeT

TMRTHT & | Human rights are needed not for life but for a life of dignity. The Universal
Declaration, like any list of human rights, specifics minimum conditions for a dignified life,

¥ Justice Altams Kapadia. 2010. Presidential Address Delivered on 10™ December 2010. Human Rights Year Book, 2011,
Delhi: Universal Law Publishing, p. 3.

¢ Ibid, p. 7.

v Jack Donnelly. 1989. Universal Human Rights in Theory and Practice. Delhi: Manas Publications, p 71.

= Justice P.A. Misra. 2009. Human Rights Violators Are Trapped In Their Own Web-We Must Resurrect Them To Save
Ourselves, Human Rights Book 2009. Provin H. Parekh, ed. Delhi: Universal Law Publishing, p. 11.

] AHF AfIER AENT UA, R0%5 TR R (A)
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a life worthy of a human being.® Human Rights are timeless, unchanging or absolute. AT
afaR ATFERl TG a1 A URT ATdTd YT ATTRR 87 | AT ATIER I
TITET T GEATHHT AT AT HUHT AT I g AfTPReesd TATd @wd 2l |
AT AIPRATS ARG FIAAS [q0T AAG | TTATS STHGg, ATIRAT, ThicT,
Hifelep, HIAAT, FANTE ATTFRET TIAT T o TRy 1" AT Ieoig qUHT TR
T ATIPR AH TN ATTFREEH @Y & I AdFRewd AHadrs GHTI,
Hited, =Hafead T favadr SHaE A qbl TAgH AIHGET GEREG, FAfEd ¥
AfeTeas®! Fhedre THE B T dT9T RISS |

HIT ARTFRET ITIRTATE AET T T2 ATTFRPT T/ & A=A AT [qepiad ge Higel
SHIEEd ATTPRATE =Tl YTl W AfTFRPT ETHT T TRUHT ITgeg, 1© A
ATTPR AT~ Ge<dedl AT 2+, =T T, SATEAT TH, HATEITqT He<d fad, ol e
= [awr aeel | A [aeaeT ATdewieT SAfhess TRIEl T ARTETH qRare diied S |
AT ATche®dl AT ATTHR ITANTD WX A AT ATLATH [SReH G | /A
AfrpIReTS JCATTPT ATITRHT TIH, TGN, JAT T ATGT TRATHT AT STHT TR
TRTRT UTgwg, | AT, QTR TAT AThIF ATTHRATE GI-HT TEATHT ATTRTIRT TIHT
faguel § | I=a1 AIERArs AT HATEAT TH I GG ATl ATaeTHAT I8, |
AT ATIFR e q@IST ATHR &l a1 ITHRT 9 I3 ardias AdHr &l = T97
U AT eS| HIHd ATGPR @IS AGHR HEA q95 ITAN TH 9r9+ arediden
AR 27 | AT ATPR AAATT Hed T AAATATS Braiarah] BIAT [qUal g7

wfgen ama atfaw

HIATHT T IRATHT F@HT AR g | T T TETRT ATHITIT T O &1 T AATE Teehl
S8, | ATHAGHT |l T [0dT T ISTHATSH Aw3T AT SeaRehl WRAT &8 HITUHT
T A AGIGIH HigAl T ATANABT I=o HAGAR] alH, FATATS Tegale Hh T
AU B | IR, AALHITHT STet AT Il a7 ATER g, ARTHIT Fadl THISST ¥
SATFT ATHAT g TIAT T TG FH HAoha grgn ™ 9= ATael 9H1s Wl 8 | 4T
qATSATE HigATEEER] AT AT T ATk IIING AU TEH L &7 |

fo  Jack Donnelly. 1989. Universal Human Rights in Theory and Practice. Delhi: Manas Publications, p.14-15.

@ W ITAT GISAT | 063 | AT AR, e 7 qraiiee S qFuR ¥ SeRareed | 9 Aer gdes, 97 3,
7. 2343 |

®  HEYT YTAT GIEAT | R063 | T Afe, faebrd ¥ et <A qFURON T AR | AT ATIHR GAEH, A7 3,
T, 24-2% |

w g e GfqeeTT FTEHTS!, HHd AfaeRaTeedl g 9, 9003

v HIET IS | 093 | FATAT g¥ T WHG AIFR | WG ATGFR Fared, qF 3 7.9-94
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R
HIa Al faeaeardt SroureaedT g R of fay GEaer drawAr B at ffawer
HeWTd (a1 Ji® Afhdls 9 SIITHT Sleardd ATgFR T FdeAdTesadl ATIHR
TI8 W T TRl UTeeg; | T, Hiedr faeget I YR 9EHra IeAd T
Tr] HETaleg 9% &l gRT o, “Aigdr fasgel 9a9ra’ A= 939 T Higarasa
S Satfes feafq wu aafe Tetiifdes, i, ararie, qenias, TEIE T 9w
F AT ST G2 ¥ AiEATEr GHIATET ATURHAT AieedTewgRT 91d AR qar Hifds
AR TTAAT, ITHRT AT FART I T a7 AGAT AT 919 TH9E a7 Ie9T el
fergept smamwr kT & afv fade sk a1 gfqasa aem 9dg 9 Seorg T
HAAT @ | FeqHT AfedT T qEUErS GRS ATIRHAT AT AT HUHT HT0TIs,
HETHeg T MG TITHT el HFLTH, BITAGRT HEATd ITHART T JART TH I ATTH1Y
¥ WEASATATs Afedl AT AIHR ATH JawdT 3 |

e

fEaTeT eMiessr 99 Fee, TE@, AT, IR RIS ITH HMH TAI Jooi@ AUH! qTewg, 1™ Tqars
FUSHT “Violence’” AT | “Violence® ®Tg SITATHT 9TEIYF STeAehl JANT, SR, JaerdT,
AATAR, TF, ®ATE, oo, ARG, ffar a9 fafq= fefauer a9 faguar ag=g (™
feaTer aT=aieer Arad TATH e | AATIE FIae BHT TATSS, | ATAATS JebT0T IS, |
feam edfer, faATa T | &1 S |l alel &1, T ALMIals SToH [amg | AT AATATH]
T 27 | &9l 9ed wEeE 3@ ¥ F {49 F TG | 9 AT IaqeEl 98 fEdr
WEATTHN B | AfEdr a9 gATRT AT AT Ted {9 & | Afearer fEarer faegwn
afeveasr g 1™

wfeen femn

T JaT TRUHT HURT heblhl &THAT T HIEATHT Taehl TATTT T ATl &THATR
frearars % (Sex) 99X AFvg | TS TATEY U THABTAT qiead= T dfebad |
TG T FTHPT [TRIAR TebfTe T B F¥eh YA GOAUbT G | Ik fergel Tvar
IATEAH H& AHHT Wode | TIaThl AATTHT APl AT el fvey afFarars
FATSH T | A ATeadrs FaTs AT qadrs (Ul aRrael [TeaameEr gae
AfeTTa dIH T | A UF (A5 B (A5l Hewadrs a1 TRl Jaqed e, favshr 2
U T GRS ATHTIA S, WA, STAeleh TAHATTATH! ATIaTy HIHTAT §a qoal

w AT SIS TeEEnT, fATaEHR T T |

3% Shreedhar Prasad Lohani, Rameshwar Prasad Adhikari, eds. 2010. Comprehensive English-Nepali Dictionary. Kathman-
du: Ekta Books.

9 FEER T TEURH FETd, AT ATTFR: A, o= T AT AR, A ATPR T M FATS, 08Y, T.939 |
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HITATT OIS T FACH fGeREd @ | AfFE AFHAAT GEAtaeg ¥ ATHIAE A
ATIHHT ETAT TEHT B, | AMNIHT dheed JThAE SIH] Bk T (gl THENT 9T
afd AIFETT Hed, ATl T ATETcdehl giedre FHA @ | Tal TATAAIH] JESAHHAT o=
T FEIATH! (T8 T FFuas I q9 TEH G |

dfear fEarars ama AfaeReT Jodtud &1 9= A=l 99 4280 a1 a9 &ael & 1*
T | HigdAThl (ol ar A SaTAr e, e qaar Aarasiiige ®qq7 Arand
TATSH TR [AFHT AT 98 Foarad TR Bhareard a7 o+ [oiaae Areara q=ars-
gFPbI, TAE a1 FAAdEe aioad 9 HAATs Afeaasg g edl AHTE 3 1° Afedr
freger fEaT Aleare! AT ATIehRePT TTHRE (a0 &7 | Tl HlegaTelrs THAAT G
AT ¥ WA FEALITAT TH T a1l I TEg; | e, ATAgeh, T a
AT ATAATATS fedT AiUeRT g 1 AiedTiasg difde, FrHTsTH, TEhiqe TRERT, J=a-d
AT A B ATTRET MK, AIA(GE, AT, HATIANTE T AT Fel [hraHepT BT
HT a7 MIITATs Higar f§ar afqusr g 1

(®) AT TEATEAEE
9. T HETal 923%,
2. GY<h A FHD TSTAE® R ¥Y,
3 AT ATIHRET FITeaTdT SHomIs 9% ¥ 5,
¥ SIS HIE =TT A%l ALATATART ST THTHT ATNT HGEAT HUHT

HeTdrdg 9R¥%,

K. AigeATE®El AAANTE ATTFREAFIAT HETAT QU

% T THRET ST AGHTIHT IrHATave] AR HeTared 938Y,

o, AN TAT AP ATTHRAFT AT IAATTT 1355,

c. Ao, FTHINSTS TAT AH(qP ATTRRAFIE! Trainad IfasmdT 9REg,

Azl fawgert To fpfaaesT qavE IHeT T TEeT Tt 989,
0. ATl JAT G FRZ, AAFAT AT ATHASAE FdeR a1 0L (qgehl

1= Mohini Chatterjee. 2005. Womens Human Rights. Jaipur: Aavishkar Publishers, p. 107.
®  ITEETAT dtaer, At fEar T afsd s e qurde, 9.45 2% 1

0 TN fEET (FER T qW) UA 08K, FT TH AF) |

W IR AT (R09R) AR 35(3) |
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R
e 925,
19. A ATTRREF=T HeTad 4852,

9. HiedATiazghT Te fRfaHepT FITTa ITHAT T AT HeTaivah Eiosh
grarehe 923%,

13 FYATITART ATNT AfEEAT TAT SATAATI AR SIS AT =l HTH AHATH T
T Gifgeg WY 9 JEEIHT AaedT TUH] ITh HeTd=d 0073,
9¥. FATFAT JUHT AThewd! ATTRRATI=T HETA=d, 005,

@ i T

q. T ¥ Fgweral U, 09,

R ged awdT qoT ATl gl faaer fHaeor i, 2033,
3 el TS (AT T FI) TA, 3009

¥ fadame Zal U4, Q035

9. AHITSTH FFER IR UH, 3033,

% TqTeT [ivr T, 0%

s, FTAATABTIF T UH, 0% 5

c. FraArEFErl Alqdid UF, 043,

: BT FETAATHFT U, 04 %
j0. A R AT AR HafAa qor Hueg U=, 04y,
99. arersH Ay ¥ fataa T 9, J04%
R arfeardy ¥ STt oA AT giqss™ UA, 043,
93, FHAT =W Y T e U9, j04s

Q¢ Afgep GHEEAT TA, R0%3 T HAHT U IR FTAAHT el fadqaqor
TATHEEdls AN T @Il

ALE S5 AN UA, 03

% qfegd Aigem AN T, R0%3

e, AT FAT@T 97 ATARIAR I+ UH, 0%¥
9. B [EH1 ®ER q91 I UA, RO%E,

9%, S AEETE 9T GATgd X T S UF, R0%G

mwmm,m



. Jmo
0. qftey AT AfgsR AT UF, Q055
9. ST RUET AT SIAA, T RO qAT HAfHer ATERT U, 209,
R FIRIAAT g7 AT AR (AR T, 2099
33 STRITeRT ARTIRAFI=T R qT IoTrd U, 0%,
R¥. TRl FITE (R06R)
A il FHHAT TH, 06R

afgen e faaw frequmn woa AnnfiE Tedee

FAAAA AT FTHIAE TEAA &1 FTAH G T [qERI AT FIAAH] AT T 8l
Aehl el g 1 =TT ARl WErg, Sel APR HT g | b A Jed o ATAT
TATIHTE e TaT =TT YT guae | T=AT 7ol Tace, [Asqer ¥ qers =1 qemmeaee
WA JAThes AT a7 AR AT T L ¥ FJFaRel’s JHhIes |
TR ATTFREEH JoAd gal THAAT 7 Ifaq =g q91 IUEAR S qHF Grigah
AT AT HALATATE TAISS, | IF ITARMT [ASTe) FAaTsH ATeanars  dAardqars
e SIS WSS | IRATIE SUaRTT eaias Hemere gq ar i 4o,
it Aa afaer AR, Afted wfedr arERT, e fqEm g =g e 4
epfeqer fafues & AITATHT ATGITHT & HATHATT AT TESH | ~ITIAHT TEeAhT ATHT
SUIH HAA gAI, A HIAAR! ATAHNT TIATE ITAH g HIAHE® FANT TRAT, T
ST fad ® 9uafg qifede 8 ¥ qobld S TRIAe, Jiartae T afds ara
SaTeA U, AEats, wantae et mifaer agw ua ofrg wraeRt sraeer a6 9is | a9t
Frafafrra w=gar ¥ =nfad s deEdy deaRadAT qda | AT 99 aReed
afedfa wudtyg e Memare Sifeder awmaar quer Mg sat=aaer qEfEadr
EIaE 113 T TR AT god T WAl Ui 3fa 6w 9 (g /i SeiE U
Jeae® T AUl AT AdF (98 g T |

AT ATIFRHT FhEare I29 T Alearsdl AfdeR THIT & | TIH TSIfHare qoue
afgarafd gwATSE [FiqHer 87 FTASTAT A AFER, FEHINTAT, TSl wrEsre
TEA I BT AT HiEeAT [EATehT Tear HAM Taq T G ATSS, | FTSHTST [oTeeT
HITATHT TYHT TR feararaedl HEleed! dAa9dre J&ql f@ar U FAAT qGoear A
TS AT AHINE A=AT T Fihidd Hed ATIATHT BRI AeTadl @ua g 13¥ T

R AR MAY T g @S, R0WR, A fafaeTe qur HAT Mg | FOATS! : Nl feTer AreE o R ey, 1.30% |
w I A, [0R, Afyw fewr difeaswr = ggw | afaa, v 0
v fAeaeTey At | R089 | wiee faegdr AT fawaeEr iaTE, FEHIET WA 4F Aq | LS |
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e ATIATE® TRad T4 GHISTHT el T Tad Hedl ATIae®ds HITgRT Hug
TS AT FAEEH ATRAT T ATAT HFeR I G HTHATS TRAR T THTTH
qearel (ecaiied g ¥ AT H1deg AR (M6 ¥ deradesdrd aad g &
T freskarg gomg ¥ difgqens afqufd ¥ =moaied g=qte & waem T I wEen
AITAHIHT T FTATHIT g THHT AT GaTHl T HHT: Tag A (q9arg o qicpeeg |
TATART TR gRT (VA AR Giieders AR GIfed WUH HETHT AT
TAT FRACGEET AFERI ST 8F g8 I ¥ ITIRT () AT g ffgaars
FTATTHINTH FTHINEF [AFATIA], efqdfaatedal = 918+ 86 g1s ¥ gRl 36(3)
AT Aiegfaeg o1fHe, ATHINTE, FCHdE TRERT Foed a1 F7 e ATIRAT MAF,
AR, AT, TATAHITE a7 AT B (hiqHeb EATT=T FE a1 90 T S T
Il IRUHT @ | Al B AT g ¥ Gifeqdrs FAAaHItTHe Afaqfd s &b
TS I HIRAT HifeTeh gehebl TTHT AMGTHT 3, |

AT fEaTed IBATTT I AleATHNT g Thl o fedrehl daen fafae= qursesare
#al FETA@NGT IEUHN B | Hel GPUeE Wl @Y Hieadrd! fgarare difeq WuwE oA
faiewsd! s@zar 9t drererdl ®qdT FHEHET AGd Il B | W fgarare difed
AfedTel ATHT IR TEEEET Ted, T ¥ Siad TRy T F I STAqHT TEe
qUate o7 T FFaed fa=ug Wel faur frear saraa T gaeT I TH gy | Hiaqae o
e fa=dE e AT U7 AT ST W T STUaT 9f 9TEes | Werd A, A
TR HEdAd! ¥ &b, 7. |, “TF HEARl 7. THTH AN AR qraed [a=eg g
HUHT FITATA [ATEEA= HTAVST AU AT G (q=ag g Mo Tgads” 9=
AT TRl TGs; | ITh ATITATAR hgell a7 (H0F T&T AT FIATR AT qealwdl
fa=gm TgU ATHFRN FIAAT AT TEHT Uews; | X, HAERAT 2aT WeTHT AN AT
Fieha, ARARH] Fad HeT [ad TR AT HMHT o1 T fafi= @ Iohaeed
T 9T Afds FFERaTEE T Gied HigdT aed 9 Y PgATs [ad qrs+ & arar
BISl qrevatasgd g eI THaTaT T Tl A U G {Teell AeTade®dT el
qES | SHH FRI AT FUST TH AT A FFaed [qo58 g FIAAl Faed] Hihg
7 fRae sfausr g | woeey, fEamEe dfea afgarer st fae 7@ 9req J49iie
AE Afgerare afsad 95 @ T Aser dfvarare 9 sfde saer far wed e
HUHT B | AT TEAT HTAAT AGEAT 76X Ui FIeTE (7@ g bl gal T&AT Feshieal
FRfEIATS gele TFavdaia=ga TH =6 Afedlewdl HeT THAT Teo God g1 a a9
FTAAT AT T IEAT FIAAT SHARATHR ATARHAT 7 AN (Fast track) 1 Areqware fgar

mwmm,m



T T IR THATTRN BATETTR] ATTIHAT SGTHT T |

Mt AfgeT AN TH, R0%3 HT YXATAATHT HleThl & fecel TREu T qrade 0
FoepTEhT He TaATEHT HIEATATE TATFRI ETH FHTET T T il THT fqeprg I
Afss =g FEH THT AT AT TlEgdT AN A=A AURT T Ioord B | Al
ATANT AlEATH! EREAFT F¥ITeId A ¥ FRAHH TAT T, FRATEATH] AN FqTA
TERAHEA U9 T, T J&7 AUHl Feaiegd Aled el IaA HATEIT AT
TATH FATTHA T, FATEAT THUH AU TWEPRATS qHE 6, Aledaegsl Haqa
TIT FHHINSTE FIATTeG TATAAT SMSH, Aledr Afgerare  afs=d, difed a1 d¥e
AigeTers HIAAT BTl T, TSl qAars T+ aaded [afq= A Hded qieuar
T | STh ATANTS HigAT ARTHRPT FANT T ATGURT a7 A= TPl T % T f&ar a1
AAITTEF FLITATE FH Afgel Gied qURMET F Afchare Faad fag a1 &7 drqare
STHERT YT AUHA] T Afthewdld  aaTd o=, d1ell I, ATaeasd THTT J97 9
TS, T (HRIET0 T, AT qaTs BTah T GoaATdAT T, F ST T AraT
FRIITeH® IIT Faaead 9, Ul SERUHI AThdls HAAT HRATEIH! AN T8 T
T PRATE! AU ATUH ATAT T AGHR [ ThTeed (Gl argeg (. Ih TAHT
HUP! FARATATAR ET AGAT ATANTATE FqTe FXHRAAE Giqaa T T, qhTd
feer, famtfeer w9, ST=raen aifwalg T, faeemor 99, q\EE T, dEedsd AR 1,
ArASE qAaTs T T G0 IoRISUR FATT FThdd IRTSH, THI THH, TIAITA [0
T, YT SfaUeT SAfhars AT FRATEIH! AN T8 T HRATE] AT THTH! ATITAT T

AT BTH FAed T AR qNBURl T3, |

Aigdr A ATPRATS HATEAIT T T I AR @ T T[T RIS HraHr
AT, BTATTART, ATTANART, ANRE AT ¥ (a0~ I FTrET M T4
Fhesdl AT HedI0 63 | IR dfgdh Gl T ATH GaTcadl qieariert
G SATchebl T THTSIH cdh JaLIR] ATHHT Hewa Ul Evg, | A ATl I,
T, AT T AGHT JUGNET FAGRET, Afear, afdd, A9k, Afdsd wqar faa=
fhehl BHHT FA BIHFH HUH 3 A [q0TaE] a¢1 ATRIHE T | AT ATIHREB] GTH
FHTH T Ioadaed ATTHRT T FHAN, AT ATTBREBH [eUeEd ATHFI 87, TRAR, ATFI
FTIRETHT TR TIHT FHH T T FHITH] Tehl AledATe®qid & Hal aredl, TFENR,
FATAT TN TRURT T 7 AIHRT TALHT JATHT BT IoAIG AT qAT 0=
T TRIIHNEEA ATHT TRARE adeew, ekl T THISTAT Tahl Aleareemdrs 7
FANAT, AL % FEAT Wbl B 7 IR, AAANAAR BIH T & AR, Frald,
8T ¥ TITHAEACAT IS T faTqw qTdiepT qeuedhHiged ATF] FehHl, O3, aRar

w e wieen Afa@r AT U, 2083 |
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I
¥ GHSTAT TEHT AEAEed(d et aiel, GeR, FAAAT T ATERT & HET LT B 7
AT T FEAAAT ¥ TAERE® WA ATTFRPT TR ATIA 9 ATIGUE g | AT ATIGUSH
ATIREEaTE HigeT [EQThl Taemedl faeauur 79 Al | T8 JETHT Bgel Jerd
e (A T AQaRERT fdaiad Higel AHE ITATAR] AiHHT GUSH I8 & HI
Sfeafad, “oaTaadT T T ATh 7 MUTas g ¥ @ F AR 9fF aY FHer Aiedrdr
D | T BT BTET FT T 7 F B FAGAAT, A A AT A A @Y 7 qR IAATE TS
el 7 ¥, BiY GHETH Wifds THeEH aHl faded J=qs sagdd & aleddl 7 a9 &
F SHATAFIATE TR AT 7 TeT+R (dfq et fafed @ | o1 I9afas 7 9T 29 &1
Td 7 T AlEdT | aRAaHT HEed F AN SRAATs [RUEEER] qodHT Tel Texrgehl At
TS [FAlh IHTEEH ATIRER TAAT (HETT B | ATdNTCAT el HigeTewd o Aigeehl
FeITaaTT gepTeT 9T TaRgd” Al JdF A HITH® T HHEefl § | S<h J99d I09 A
S WETGTHT a7 TANTHT & S9H 819 S T HM, AER, AT T ATqIFwd]
FIEE TEIHE! 3 TETaq0 grgd H qdls ¥ IH B | Afedes Sl 9919, 0,
AT, HTATAT T AP (ABTTDT HBITAT Bl T Fel BIAT JoTW o, Irew [TUEEH
F FEAERATE Gl HIRAT TRTEHT FTaedT THIAE hl B T9 ARAh Irlewd arsq
T TTiETieeh, ATHINSE, Ao, 3ifeTeh, SATaATaeheNTIaaE AT ATh FeHTTdTare
af>=rq AUl HATAT T Al AlaAAH] AaTATATs AT ATAAT T SA(QT AR qIH]
qUTATER &l AT ATTehRepT T, TFAT, FTHATTHT AaLT Afd FesT SfgUarT o |
T AledT AT ATTRRBT ATSR! AALAT T AT ATIFHRATE Aiodd HigdTdl ARl AR
T ART ¥ AR [esiiebl AT AT el Bhdl T FAFEAT g dd AaLITH &l
qETHT B |

HiedT fEaTehT TFama®T TEH FANAE, AT T AT AGATEE ATH T
FATTT T FHHAT ATNRED! AT THAR & A9 [garare qifed Afedescedl ~a®
JUARR] (T ST AT, TARTEEA AR (BT 3= HARTAd) AT AT HIH HRATel
¥ FUIETe HET EIAFH AT T AT TEAT UTH AUETRT T I | qATeed AqqTAqand
HRT gEIfaeg ST AP qUHT TTHT 04 I GG 4% TAHT (99 gorarerare
AT TATCHR AARTIHT STTHT ATII, TAAT TG TITA GRPR STUhT TATHTT HETHT
Sh TRTTH Ut ATaen, T WRISTETaeg ST ThT AU TS TATER. HETH
R0%0 I A 4R T AUH! AT, ATRITH] ARTHT I9HT ATATIEG TITA IR AUH]
TEHT 0% AT FTIT & T AU AR, O 841 T 1Y FRATET AGTATRT FFe=dHT
ST qred i faeg A9 TXHR WUHT TSHT 0% Tl AT 5 T JUH AT,
TATCHIN GG HET ATATUH] FHIIHT el dTHT (9718) fa8g A9 ARPR THA HUH]
HETET 2050 I AOX QU T HUR ATIEE Higal fEaTdl Trradr YU Hewaqol
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HTIET HIAwgA [* A7 aTesh 9% HEE®HT qaied daIadqard SaTexuird d1aeT T hyel
AUH! FAedT @ | TAMT TOTAHT [alq=T GoAT THErd T Aledresd ATdh [drg=
PR fefad g9 Webl FRUEEd A AfTHR AR, AigdT AN, Siad AN q9e
AR IO faee fa TobebT 9a=aT S | R ARTAdHT =TT | I ATl e
A R A @ | I 9REHT Ataeier faa Afeares =l ARtene afs=d Wl dAaedl
T | FAAA @ITH ATTTF AR FaFa T A T IRARE qeeddre fad Arfae,
STIRITeeh, ek STl sTa=aT ¥ e Sirae a9 Ue 9Meiieeh qRETPT AqIT el TIHT
T AGURT B | TR AiaaTaAT Afgr fE@iawg anT ¥ W AW GNGRT GG bl
TAATHT AT GRT 933 T %Y AT ARGUAHITAH GALTAE ITHR IS Al g GRIeTT
TMNTHT @ | AT §F bl AGLTHT I Bhaneliel T8y | Siqare g fgar 7 fade
frege HEEEdT T YIEHNT SUAR UTSH T TGN e afawg | AXAT AT
TERT HARAT U ATeAeRT faeha ¥ o qEaeroTaT TeahT faafeus, wferferd, snfas efaaa
FHIR TUH AiEATEEH TEad AT FAT HaT ¥ ATMTF STARES T TehehT I |
FFAH ITSAB AHHT A TATARRT & ATaTF G |

A Joei@ AUHT ARIET ST, IfqsT, HeTdied, AMST HTAA T FAASTAEEH]
I qUHT AFLAEEA Higdl Earet=d Hraars Ha= =, fifgdqerg =g faarsT ¥
dTghdTe I T Al [GATe™ JTAATaaH] ®IAT e S | T AGGTTHT HiegaATd
g, ATAANAERIR] Eh, ITARIR &, WS ANIEHR &b, ATHINAS ~ATTRl Eh, IfeAaehl
Th, ATATAH] &b, QAN g, ATl g, MHFH! AT &b, RTeATITwAT
gh, Twg ATATARUH] &b, UUaBgehl B, THATAH Beh, GaAlgd qdT HIATAIZb!
T TJHAATS HIfeh gl ®IAT WX THUH FGT g | Jaq A g9 Afasres
Il ATHT FATIIT &7 Ga At ATTPpR g7 Jaagd a1 qaard T TIF Fehl
Ty Sfezesdt , wraeler ifvaert sirer Y afikeq, A8 9e SIftfed, 39T T ShIST qoRby
R g Faad | RN cAfheEr AUty qeAT T HeF STER g @A | oA Fel THT
Ateae w9a AfreRtTT 9 fquaaeders |tqarar e i fagraseta T
I A S[EUR EXaed [@al Hraraae IRIST JaTd e qiquer s g | a7,
FaTT e faror widar et fagreatas afausr fauasders A@ifas gear qumen
TITHT TFRAT T | TRETHT FATEITHT AGeTTl S[@T qi raarer Afv=ra Teer difedes
Fhe® SIS SR Ui FIATEa T 94g T AR A9 9F A9 a8 99 giadre
ITIH T |

% TRV FAAT AF SR, Hiedl ARTFRET TR TEeT 93T, hadeed! [aouiEed aRgad 093 A
IRAG UGN HZTEwed] AT SATETRAT |
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wfear fearer FFa=gHr fgHe#T I ARAAT "The protection of women from Domestic
violence Act 2005" TH®T B¢ TT TH! TTgg; | %, TITTHAT TF @I G TT T Febebl
ST | T fordreRr T AN g M oeRe fEAr (@R ¥ @) U, 0%k fAHior W@
FTITITHAT ATTHT G | T, TRAHT HiEdT EArT=T GEew v AT AaTeAcTehl
g AT T AT YRRl FAtHed RIS ¥ faarasr ofra TR 79 Igeaert arg
UF ATEUH HA=AT g | dX AUl J&dl Gg UA aTs IRaTed dareqare g =amre]
EZEERL E_"f Hech bl a_"f |

Teh ARATT [asTehT 9TeaHT, “The situation of women in India as it exists is one of low status,
powerless, endangered by development, suppressed by poverty and oppressed by patriarchy.
Traditional structures have failed to make room for them as equal partners in the decision
making process. Women constitute 48 percent of the total population in India. Among these,
72 percent live in rural areas. It was in 1945, that United Nations (UN) announced gender
equality as a fundamental human right, but even today, the rural women are subjected to
gender oppression and gender discrimination. Even after 50 years of independence, these

women continue to live in a state of neglect and exploitation.® 3feaifgd TegaTa ARTHT
AT 9ie Afgs fase 7 dfse e gaaes 9 SerrHr aRER aiaedn e
afgvg | wfedr A9a AfreERTEET dRaRite AeTaiaes T AMTITARET FALTE T
FAAI FALIEE AU G A1 ATIEEA TRAT T ATEY HH FABRAT &1 bl
AT BT |

freRet

a9 9o Ifg wfear sfaerers e sAfasrRer T WM o afausr sfews | a9
950 MG HiedT AfTHR AREATHET dHT FaUIH SARA TAT | THAT Afgar AfTaRar
JeA TS qTHE ATTER D Jed ol TTAT TATHR T FledT AT ATTFRE! TTATATS
ERITRAT FATSAT 1= Aiegar fawgat fgamr amm=aaan fus =afe w@# g5 | av, Afear
AR EH e AfgdT [EATeHT FTAATS T9T FT AT THbE! FRU AT FI o H4
ATIFR JeAaTehdl &l Fel A ASUHN qTewg | T TRYETHT HigdT [agahl BT I
T FE HaaAd ¥ TAThRael g9 A%l g=g | Aiee faeger fgar Afear Ava
ATTRRERT TR Jeadard &l I

C ~ ~ =
giear qHa ?ﬂiaaﬁl?alg e AfgeRe aiT= AFH ®IAT [ | ﬁ;lﬁzh—f HTITTHT
C C C
HigdT /T TRA Fee, T@, IrEAT (67 ¥ FeR, AATAR T HEHE T HradTs THIH
9 Aradhana Nanada and P.G. Arul. 2014. Economic Development and Women. Human Rights Gender and Environment,
Tapan Biswal, ed. Delhi: Viva Books, p. 260.
3% Mohini Chatterjee. 2005. Womens Human Rights. Jaipur: Aavishkar Publishers, p. 104.

3¢ Ibid, p. 105.
0 IH AU [aFTE FTAFHH ATIAT G5 ATAafg TRATSAT B T (€ T q9) A 088 A YT afEdwEe |
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fedr a1 TRTH qTes | T FAEwArs AT ¥ AT HAT HAA FEX AT
T T Alaqf GHAP! SFALT TWH G | AT FEEE [qeaaardl ®IHT (A= T A
AIAUHT B | T fqeaeardl EIHT TEEH B, HdTadhl A | T FHeEdls =g T
AR, &, MG THT SRR TATHEE ASTadhl Gl | ¥IATH FAhd] BTHT Taehl
HiedT eI IS §aTST AT ATl ATH AT, A=ARITT T FIAAT FII TEehl
B | AT I AT T T TAHAT e Al aT Aiedemd! GHegRT AMTAETTH a9
IR JANT MREbS] ATLITHT HEdT faugerl ATHTa I~ ATAITHT I5R a5 IT=RH]
AT T GRS | TF AGEATH AL AT FIHTHT |1 ISR FIHT STaTh (a9 g |
T AIHT Hiea a1 A ATHRH! TRIR IJetade! [ud g7 T AFSHT AfeaH [Teamr
TSIl fAqa g3 7%ar F gq Afes Afedt A ARrFREr S EATE, FE T qTeA
FATAE] HIZWATE & ST B, | TAHT AN ITSTHT e G, TN, ATcheeehl qrafEd
Td Ul JATY Ui AIRETd SRgUET & |

TR IRYETH AT AGFR T AT Faldd =TT G0 hl G | [diae Forare
TRUHT AATTHT THATSERAE [T AT SISAT AT ATFR Ied o bl HIAEE
ATASE AEeH faar | 9 1R¥c TFF HIHd ATFReb fqedaardr ronas Tger
Hiferer AT, WITATT ATTFIR, FIAAT ATTHTR, ITR(T ATTHRDT TTHT HITS ATIFRATE
TEW T A A AfqEREE TAAEnT aARUH G | AT W Afh T @I
AT T ARIET AT ATFRAFA] FAAATAR FIIIR HIH T FSATHDT AR
EAI EwdT 9 faaee 8 | favas TRer yHE, e dfuer aranT, atea Afedr
FATIRUEE AT-ATHI SISATE WA ATTBIRRT FR&TT, IFIg Tl ¥ IIANT RIS
FIHT AR AINTIHRT B | JaT A ATgeR, dfedr Afuer, ata dfasr, sfaq
ATIFR TITHT ATTPR TRER Fe b HIREH! AGRITS FoaTs (Aiwdd JeATSTaH!
B | AT Sectumhl TaATEwdls FHHT: FATH Td JeaAadbarars God TRISe Aol
SRR TS JATHE® el & |

AT b, =Araed FHqdre ffarere ffedars Jobre = T Aead qe s AT
TRTSH TebehT G | BTel WeRTTA “aFfeet qTaw dTecier wrar ?” 9fiehepl SITer@T araciiet
T9T I DD FRIT FISHTST [STodT AITATHT Hel IR T Foalle dl Tl dad [qudis,
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HeT FHeTST ¥ Tgars =rardreTe 4 Wty dfifgad s drer @ 9 Fedr [y

1 AT 9l ISTTHT I feqrare diied Afedie aTadae desl ¥ Irad A a3+
FITHT ATHSTTATTIHT 97T FeaATUhl B 11 ed T =AMMTh ITAR AN T FHFaq fafae

@l ST Sadr diied Aieaesd Heqd TMReh! Taedl F |

Hfgarrer Afser fadraerr wifdes drer wuRw T # faafy fag W@ wew g
BRI &1 A bl AUATg 91 a7 TRARE AEIH] TaTdHT YT acdl T Tl TATFA
@IUH G | IAdA AT 99 909 GRT T FIEF g7 iU, ddrs @drs, T579754,
TRYVETSRE SEaFel Yo Ted®l gkl SEra g4 ¥ TR dfgd a9 ¥ gramguest
dIeT ¥ #H J @AMl g | HIAd APR T AT THAFH] T TR g ARl
AfTeTfh TETAT | T ¥ ETATSIEd |IAE Siaders Sied el 9 o g | AT g
FHTEHT HIAE S{a AR T STl o Tag, | G A T G ATAAR] A9 T HIEUS
TR AT ATTRRDT ATAAT, FEATT, FRETU T JUANTHR] TRATS (o= e | TqRT AT
TF Afthebl BTH T FAER, WIS T RIS ThEqdl AT FIETHT AT ATTRRHAT
ATATARTT g T LT A3 G, |

TS ETSTHT Al (98 qo7 fEArems oRTaey STl &qa7 & Mewg | 9 Taqelrs
ATATNSTS AHEATH EGHT i I TR B | TFATS T, ARTET T AT =Tl
AT I HH TWH @ | [Edrsa J&q1 "edes Hiaad: aved grar | av =TT
fifedesd Tes Tg= TEaT TXAT UIAT TEhT agd g 17 aadl qifgadrs ofrar =t
e[S T FIA T AR A[ATEER T Fed Jrad ATTH 3 |

JWIEEE :

q. Hiedr fEar sva qrewaHT A FEA ¥ AR Aiide® a9 IS, 8T ¥
FHETE TH Aledl T oUdTs AHHR RIS Alhd AT F=AR FaAR

fareprer T |
2 TR yeEfaer A FR T Afhars 9 99 39 e (IEUE WU
T HTAAT LT TRAT |

3 frerTes sreemT s st wiger @ fraerrereed g i A ge 5ol 5
¥, Higdr &9 FERATE Afae gqq afa" BITERT AR afae 97 |
HledT fEAErE=AT I T g 9a ahTs T AIRTERT GERTH
HATT AT & |
3 TRET 2fFE, R09% F¥R 90, T |

) ATTITIFIATRT AT AT TET, Afgep & fifedqer =mamr 9=, < 06 AT THTT &l TehleilT AT aATaanere
FAT AT HATT HATAART THT BTN GETTET JITATTAAT Tx 9197 (7 fir) EeArefane faguet spaerrar |
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11.
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9z

9%.
9.
9%

qe.

TS AT AT FXPRA HGIT AR TR0 AT [EETET FHf=ad {ET ATqH A5
FIIER SENUHT Afcheeed! AHEA! 41 T@ITHT THITd T AT T |
Aiee e gadT g Afad fafa= STSHT TRl e @l (MY A THAH]
T T |

UId BIATHM HIFAT GErddr, HATaraIiTe qRTHeT, qRET, A YT, AT

SEICIE WW feTeT |

difeqars =ma, afqafd ¥ «fce awe g gaed f8ar T |

dre® T qifgaal @ T qehidl T (M9leh IRTST IIg HIAAT AT
g0 |

fifede®d IS TAT 9 AT AIIATATS 8als IATAls AXATHI I |
TEAT qEE® Teares AaTdAqare g AR (Fast Track) T ATEAHETE &+ BTl
T A |

FIAAHRT TTAAT ARE: ATH ARTFRN T ATRATE FRATET T 0 TH qgfa
farepTer 71+ |

T fAeprewdre FEH GHET T |

qIfeqdrs ASTRH AR ATHRA [HATS |

fear difeq wiearer A2 9eft =rersar dfedr TatHeaTHT e HIAT AT
EEIEEN

HETHHT, R0%5 Bl HTTUTTTH] TUSEAAT FAFIHT bl ATEATT AR TR
fepmr ¥ =TI YU HTR T deshTel ] TRIST 9 |
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AATAHT AT THIIRT A ATTHRY T A AT
TTHTE ~ATIHRT HE AT

BIFC R

AUl GHIST HAdT: HH [AATTTAE AAT [TATTTR EET GIT T AT
ATTREATE AT HTHIT T GaTga T&il [TFte gaaaaie gasd T+ ga® & | 7
IeTAT AT G GheeT [87e® Fei ST JTERAT §4 (497 7 garegd ee=T
T T JHTTHIT THTH & | T FTAT FATCT 7 ATFT ATTRFATE FIT GT T
HGT TAT H [T @& T GFITaIE [A97 T STeqT TaArdl, Tae GATTeArs
frafrea T faead 7 F910T UIST a7 T GHIIIAE ATHIATD SATETTAT THTAHT
T Tocdl TEHT TCT T qal, T T JTAEEHT af>ad T 99 THIT |
GIUTE: TSIl TFEISG] STATSETAT Gi GGl Goffel ATl &FHT qi=T areT 57
5T TTH TR, AITE, HIBHIT T IGUHT e q1eT & |

ST | AfTeResl FHAAT 3 AlgHiadren! [Fareiasg @ | T9d Icdd Alchel STH
T JUE! FHIAH ATIRAT A 99wy, f&am, ArAmlsre afs=rdieor 3 aieshiurers 9&a1
e | WA A9 ddd AT AHR Jod®qd HIT e o8 T IAE®E] A,
ITSTHITcTep, AT, ATHTE ¥ TTehiad AT THT TATF LS, | AT ASeToTTh (q=TTehT
SHAT T qEA ATGEHT | AT TS A=A I T@IAE®, W A9l 3 AT d5ars
FaRTeAT o1 aTE ATFUHT G | TAA AT (ATGhT q@Tears 9 =] 945 ST aTH
TR |

AIATH (A1) [ gk g T8, 7179 ARIHR TEHT 99 F=1gh
TSW:

«

‘I e S T IR T HARTHT 99F grgd’t e JFa aferaeaedT
feregraardT ST9OMTaeRT A HH ¥ AR &1 | AT, ATe AU A7ard 9T g ATaREd

q Universal Declaration of Human Rights Article, 1
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. WWm
AR AFE dfaeR 9 | TE Afthe® a9 HHUIAAT Ifedtgd ATHER T
TAAATHT BhaR T | AT, F97, «AiTeh, ATT, ¥, ASTIqe a1 0= fa=mR, Aftgaar
a1 ATt ITfd, TFIRd, S AT dT SATRATRT ST foAT E AATE T SO
Sfeaf@d &g T TWAAATH ghaR G °

q\e AfERars qdd: ANRSE 9T ASTHITdE ATTHR T AT, TS TIT qiehias
AFR T THAT G ARTAT A0 TRehT T57g, | ANRE q9T S ATdRars
afeel qEATRT ATIRR, ATfde, ATHINAE TAT ATEhlcTh ATTPRATS TG TZATHT ATTHR T
arHfe® AfgER (Collective Rights) TS THT TEATH! ATIFIRD &IAT G SATEIT T TH
g, ST [aehTaed ATFRATS THT FHEET TH Tewg | ¥ Ifearad d1 Afgwres
ThABAT AT e, ATTATS, TR S T FAATIT S | TAA “FIHT ATNT T
THIAT T AT ATIFR” THA ETHT A1) gAI9E T 9T Tieeg, | aad, 4 afasrers
THTh! ETHT TH &1 T Bl Teh ATIPR U THT a1 Bl Teb AT AATIHT 00
A AR I AUERT G af FieeT | A7 o A ARIERAS ANTe e
FIAT ITART T GG ATATARVIH! (GeiAr T I5TH] TH@ IMocd 2l | J1a Afdr
FIATE YT g AR STHIGG U g AIPR & | TGS FThiqs ATdPR, Hifes
ATeTepTY AT ATeh SATeTepTRepT ST I T T ITHNT T Tl TTEv | I ATTPRATS
HITTT TEEE AT-SATHT F9ThT AITATTHT § AT AT Tl A, AT AITelehT
qfgeddT ATLTEEAT G TEATEATHT 7 oo TRl qTgvg, | TAhT AT ATTFREN Tewd ¥
IYSIATATS T AT T 9% AT Il AT ATTBR Ficfepl (8T T gidargararsg afq
ERIREEY

T aHEEH A AfwTT

HAd: WHE AlTFR A FATET, AT, Afadiadr ¥ Sa=adar J2# g7g | Faars
e fopfamer & fe T fasde 9 g5 | Sdm, av, fag, Saata @, o aErEre A
STRAT o I SATATRHAT (49 T g | ATG F JAT GRFIRT, ARSI e AT, o af
A ¥ g e i fEfaHare #Me aameR a1 JedR a9 11 aree | o fade e
ATIFRB! [aEGAT AT TR FAAI ETAT TUSA THT HUH 5 | ATTHIeT Ao
AT TATTHT A=IFT ANT HEA IR § FUHTT EIMd el WA g difedars
ATTIf TR AT FHA T T ITews; | TAH] AAAT AT ATIHR ATART T TRISHHT
o1 AT AIBR (R TG AR AT AP T Aifde ghals GY&0, TagT I
forepTa 9 T TEwg, | AITAH] A2 HHT A THATAD HIAA ATTHR TETHT AT AT
¥ TXEAT AR AR TACHE® HUF TEg | AIHa AJFRATS F afF Sresiid, av

R Universal Declaration of Human Rights Article, 2
3 Human rights situation of Dalit in Nepal 2011, NNDSWO
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&0 AT AT AT THTTHT | 0T TR ATeAT ¥ fa9eiavr T qrge | 41 F TaT &
AT AT 8T 9% G g7 OGS AT ARG ATETR AU g AU gaT A
ATPRATS ARINLT FIAAA FHT AT T HINGT AR 573, |

HAE APl (T SITOTITeRT SAeTaT Tel TehTIhT TATATT HGHTT FrHeATAFI=T
ArRISET HETAT %8Y, TRTRE ToT ASTANTb ATTRRHFAT AL FTHTT 4%,
YTTeh, ATHINAE TAT FITHITF ATTHRIFIAT TAATTT %%, Alerfasg g7 a9 TehHT
AIHATATISGHT HETAT % \9R FRAAHT ST B0, HETd =, FHasTaTesd ATH
IS STHTTR B | TF FIASITA 8k AT T&TATS ATHT 8T a7 ATITBIHT T8l &HT
ST T T AThebT AT o1, 707, ferg, qTOT, & Aot a1 o7 o=, ftgadr ar
U I, T AT A= ATIRHT ASATT AT I FITATTTAT TR TRTHT AT
qafeerd T fTEERr dreer @ 1Y T a9 giasdeel s giaavd dveT,
FAA I TR TH T AUT FRT AT TR G 1 TAT FH QAR [T q9T
Afedredr faare T ¥ qfEaR qareT ghdre ATCHAT TRl P 1° ATMSE, ATHINAE qgr
IR GfTATIT TEHT ool TRUHT Tl A1, TTHINTF AT ATERIATF ATTHTE]
SIANT T Gh=aar 79 Tsaars g s B 1

q%F I ®IHT T Ik A G, AET ATIPR AN ATFI ITATGHT AR FTH T
F9THT ATIRHAT & (AT SATIF AHTT T TH THRH! TTHEAD THATTRRT JeHATH
AT U fagrea T FAETTERT ATavaedrRl Wegd I ARl qeaT T HEET gud
TAR T FIh AL Y, AT AGPR W& JAT Jagaaea=dl ITAINTH J&ara 7.
R00% /99 T FHT FFIR T "CERD" T JF TTqaash THT &l UI. TSl 1<kl ¥ g 49
=% (Prof. Mr. Yozo Yokta and Ms. Ching Song Chung) @Ts h TTI€AT | &1 T 9T
ATATTAT (A [aAeenT Tebid, &7, Hewd T T(ergsh! gRehuae §4ch A FE ITATINTA
AT Y IRTTHT AT Fe799 F dfear 7 faeqd & | g IR gve, dR ITEUE T g
gRTHT fedrag y=qd fagr=a T T 18 ¥ F9Te! T g9 fasas TaRTer &,
qieTT, FEEl g ¥ aRrer aHa e, faeqa ud fafiteea s e
TR T | AGET, “FE T AR AARET g (G0 T TWREREG 2faad s S,
TRIUTeR AT BTelebl 9T, TRATR, AHITA AT JTHINAH Fedrd, qTH, TeH T, THEr 7,
el T IoARY, A ITSTAIA, AT, ATAIIE, TTEhiqd a1 7T ATasiTeh STadHr

ICCPR &1 gTRT R(q)
ICCPR &I dRRT (%)
ICCPR &I gRT &(3)(T)
ICCPR &I gRT R3(R) |
& ICESCR &l g 3)

G o X

mwmm,m



FATHIT AT 7oL T AAT AGPR T ATIRAT TAAAD] AT, ITANT a1 FAeAwe"
TH AGHATE HAER, Ao, (Hud, a7 Jataedr fows; | fa9e i a9 qyere [dses
TG ¥ AAGATHT AT §rg T BATGAH! AdeRATs ALR(AH] EAHT HaAHT T3
A Ioci@ TRUH! G A FH T AMHT ATIRHAT g HEHEATS Awcd TH a1 gH ATaAHl
AT ATFITF FoAeTHb, AT, TMAAE, T, MTF TIT AEAF TS I ATAFIA
T TAT BT T AR ATIRAT AGTTT HINReHT ARl AT ARTFRET TFATH, FET
T GG T ¥ AAITHA THA THIA FT Joed®@ TRTHT G | T, ITh IATAST ATSTIHH a1
AT A qieugeTe STh HETET TR g7 Tebebl G | TG J&qd fagrea ¥ fHafrererg
AE AfgehR GRS (HRC) & IR TRT A1 I &l 9 HTH T dMH ATIRAT g (a9 (ST
ST fasg afe &) #1 FE gEsar 9 I GHRATIE ST ¥ e At Stk
TSR] THT TS EF T 31w, |

AT ATTHRB] TV, Jagd ¥ [Pl AT TN T8 T AdhR I AR
005 T AR GRuSA AT faeaeardr smafad FHEm 974 (UPR Mechanism) @T%
FTHITHT SATAT | Fieedl SROTH] FHET R099 AT FEI ST 9 I09R g &4 =R
R09% HT F¥I= HUH & | A 3090 A=/ Afyetafa T8 =Rore! faeaeardy srafae qHen
9% UHI B | TITAH! Tl 030 AT g * faegeardy smatae aHien ama afaer
AT GAGH T WG ATHRE] AATATH] ATCHT ¥ T THIEATH] AT AT TRTET
ISl TR (9T THRePT THTARRT T &7 | IRl AT TTATT T GATGATTEG P
T TYF ATHT ATRIATA (o7 ATHT THAIRG HRT bl ST HIHTE AT FGATSA HIT
T ST U, R0%c 9IRT RIS T d7F HHd AdHhR Jedudedl HedATars R, A& T
TG T (o THEIHTT TUHRT B | ATl WA 399 J7 gaTgd (=T8T ATearersel
A1 FIAATS AIHTH JIANT T ITART T IIIh g a1aws, |

TqTTHT FFGTT (J09R) o STl HIlAb & Td AT ATABRD] GLETNYTT TETTATAHT
T QU gfqEgar ke TN T AT ORI ¥ S | AMGT AT AIFR ATARTATS GoAeTiTe
ATARTHT BTAT TS T STFAT TRl G | AT I HIHET ATTRR FRETT T TAGAIIT
TUTART = Giaqagdr IEHl IM@vs, | 9T dAdT S9TAT [qFa g, Sraea, A
FERIA, AT, I (877) AT ATIRHAT & [aHaemdbl = T a7 fafae THaTIH
aHfes® AfTHER (Collective Rights) T TeATAIAHRT ATNT, Afeaa Afear AR, Aftea afera
HATANT, AMET FATALT ATANT, ATG@THT STASAT ATART, Ferell ART, a6 AR, qiead
AERT SEl FHANA AANewdl Haor T Idifed, Ut ud fasaer qieue
THETAH] W ATTFRET T, TG ¥ [AFTEebT AT GouT{es azar TRUH g | S

% UPRinfo.org
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TS F9THT fagwe Fa@re fadq ¥ q-Aae®s avd W GHATHAS THTSTH
T 9 gfqagdrel SUeel &9 faq afers | =g Aiteg J\a Aiaer. AT

e A ATANTEEATS AT T HG TATSH A dATh 7 3 |

TEME AUTAH! TS JF ATRATE TFAFIAF qied IS+ §F g, HATISH
T fam T HAA TAATS A JATAT Tl B | ANRE SEdeAdT” T FHAAD ehars
T T A ANIE FIAAHT GCHT THH & FAATE T FIAH] GHA LT
afsera Fafe TRt giAfraraar e fasiod: I FEARr TAHT It i, o,
e s, qqiTan, @ feafa, garfes feafq, 787, arom a1 & a1 a=q ¥
F ATIRAT AT A ¥ eT ANTRPbe®al 919, Icard, ¥, au, Sq ad, forg,
YT STaRgT STOT &7, AR ATRAT a7 T AT FRTbT ATIHT TG A1, X
qTHTSR ¥ ARiae 3ited fusfeusr wfear, sfad, sfeardr, sfeardr STasiia, #ee,
oaT%, AieH, Sadited av, T O, doqdersd, AT=<irhd [FTd, i, JaT, araarided
S AN, Afife qAT AN Aoqd@d, AT TUHT Al TATTEATHT Afch, dHH o

o () i

qeT, USfeusr & T A1fdd U a9~ @9 ATTANATRT ANTE GIETT FTh b7
AT faebraeRt AT BTAEEiTy (90 ey T A d@uEl g g % g e
GATTHE HaTAT T AN bR AT, THATAAT, FIHIHLT T faqebraebr it gfqagdr
STATTHT UTS7g, | ST AT ATTHREN FIETT T TagTA] Hewd I AIHFT deds, | THIHT
a1 Ffqarer faf=T 39 9T ebars Hifde ghel ®IAT Aledrag T ANTRHHT AT
ATTHRB! TAXEAT T JATH Kbl ITews, | THATE AT ARTRDER] AIAT ATTHR ALETITHT
IIR T U G T I |

HqEE HIET

STerRr |fEaTT (R09R) o dfedl TaF WHG HAETATE WIfAE ghEl EIHT TR IJodq
TR TS | AITAH! FFemd, 09 FI ART 3 gRT 9§ o FFATAIES = I3 Behehl
YT TR G | TERT CHA IRARET TEIY AEEEh] ArRiaerd HAET a4t
AT AfgHR faedHT WA, A T Qi AN ATIR &l Al Bl ATCHAT
TR T TR HE ATITT B A FATS HAE Afaeprarar favaerdy sy
JRATATHT el EXhel 7 Joei@ Tl UIEwg, | AATE § AIFATT WATGTH S0 Hewdals
TSI, | AT AR TAT AAANT ATTBRATTAT FARIT FIATTIT (ICCPR) 425%
M, AHISF qIT qiekided AfgerRara=dl aerited afqsmaa (ICESER) 92&% o

90 The constitution of Nepal (2015) Article 16
99 The constitution of Nepal (2015) Article 17
9R  The constitution of Nepal (2015) Article 18
9% The constitution of Nepal (2015) Article 18

9¢  Universal Declaration of Human Rights Preamble
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qi AT SATha! [EhTee AIa HATET I g Wl hlels @b Tl B | A
HATRTATE ‘A a1 Hedeh! [qaRId A1 A It Tehl ITevg; AT S9! Hed (e
T T b | HATETATS (State of being worthy of honor or respect -Wikipedia) af AT
T | TFATC & ¥ Alehrg 9 AT HATRT ATl A AT TRARE Ta HUHT ATeTel
U g AHA HIA, GHATH T GHTAATATS ATAE HATETH] BIHT G Fiches, | “HIAE HATaT”
HE ATTHRER ITARTH I=aTH (475 8 | STl AFdTs dad ol ®TA] AT 795
qUeeh, “OFa ARk ” & ®qaT F=d ¥ wid Teg | Tl AT, AT, ar=| T STd, S
FUT, ATT, g, ISP (=R, AL I F9T, A7 a7 T&T 47T Fehiael (a9, qtehor
a7 TR T 9 I&d1 391, & T FHISTHT |14 JATRTH ATa9THhal T He<d A%
TSHN &7 |

TATAT FATS HAT: HH [GATSTAATS AT faaToIqel @ed Y& T AT AN Ars
ST 939 T GATgd Sl [hte qaaqare Janed T A al | TIaH =
T YT [THEe® Al SATAHT ATARAT & (998 T FATGT AT e ¥ AAHAT
TH{TPT G | AT FIAH TATR F ATHT ANTREFATS HAT G T Agd amad o+ fafae
@Y T GE(qare a9 T Faed TGN, STq GHIS AT (qaived ¥ fqed /v gAma
TSl A ¥ AHRTAATS AT ATARAT THTSTehT FATvaT Teedl TedT T T JT, FHIr
T YAEIEEHT dioed W YU AREAT | GROMHT ATSIRT Taeprgdl TATeardT 9i a9l
TSRl AT ®IAT dfed ATA S AT AXH A, ARTEAT, HIHHL T STUHAT aied
T B | TATART FITUTRT FEATAAT 5 30T, AT, Tk, eMiep, @i (972 T g
TRl ST FATGAR! A T A(GF qHEAT, THG T IS =0T = T
AT E FHETEE ¥ EAINTATHAS (gTeehl ATRAT FHATHA® FATSTH! AT T
Fbeq ARt g (M TS % AT T Flehres, T TATAAT Tl TebReT (THTEERT Al
AT T YicTerg & | TTT HGHTaehl AaT, digep, S, i, AT, Aehiad AT
FITETE I HTHATE ¥ AFTAE g HelFh FUHT ATAT fectiad HATE AT T TehTIHT
FTAN ¥ AT FEAFA T JAHEE ANATH G T GRS ol ST A g | R,
ZEAERER (g T ATAYTF B, | STATFHRT IR AaATATe 2ol quraefl aars= gars
JTAHT T U Ui TUTeAT FTTLT, WW?WWWWW
UL fagTeaeT ATaRAT T T AThdi=h 5T [TATRT 1T A% 8¢ B T

ATTITF =g |

AfcherT AT HATITHT FIA=rddres araqraR faser T e 9f rgeer 7 21 |
S AL NG TF ARG EGHT AT THAT, FEATT T FTHISAE ATADT AT

FOTART FTAETTR! TEqTaT
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IfqagaTRT AT AHE ATIFRE! fqeaeardl guunas T 9Fg I qRied gerdd
AT T Grarhd AT ATHT ITTagar TS ¥ Al IxaTdsie®dls ATHGTTHd 168,
T AT AT ANTRFEEdTs hdd SATAAN, ST, F, T, g Arfaert Areamar fasg
A AR AT 88, AHAE, M= ¥ 3084 91 g7 | =l ddrs A
TRl TETST T Ta | Had BRT HIAA [FHIOT T AT ATARTE THTAATR TRFAT
T 9T FHETETE IR 7 7 | 999, HIAG HATET B AHE T a7 (I FHETIH,
IR, &FFT a1 THEH AT I g a1 qad, del I g a7 HH Jred g, dfedl
I g AT 9t W g, # fad a7 oW, FeAr U g+ AT qed faud qA9uHr av
ATHT AT FEEER] AT HATITH! TATH BTH] GIALTAATR AT AT ATTLAF TR0
SUIEE HaAHET T I, |

SETqR AITAH A AHAIE AT @, SHew il dushg AT 6, GE T
HETT WATST THTSS ATUHT S | A ST HEHTET T FATSART FIRIT AT ATCHITHATT
THTTHT AT Bred, o7 ¥ ¥ FH A8 AT FeATNIar STarsd, ATdd JaTsien
PRATHRATT ToaTaeHl I ATaAIeE AT T, AT ATEATATETD] dTTHE Hd T,
S, AlETHT G T, ATHA ATl ATHAT (a8 T a1 Fresliqer TATAT a9 T
ATIATE Af>ad T ATETHIUH] (TR g T AANTIT IETeXUe® G | AR FIAT T
feTepT FTATea A THTAHIRT T Fehehl G | TROTHA: 8¢ TATeAT Jfeqe THATTHT ATcheee]
ST ATIRAT ATFT ST FHA TATSH IWehl G 1™ THH lfSed] Il BTH]
RTSTLTHIR! AfTeheh] HTHTATATE [ToedTebl AT (TR TRafed AfeaTaiT Awasrara
faame Xk FRUS Heg TUHT T T GET (STeareh @&y afeararg afad aHerae W
HigeT TURT AT ST ARITHT TTHI RTeTehe Fedre T FedT Tl A ARIATS
feruy avafeaa saTaemT Her 7 Ty

“TOATCAT FHTSTHT ATSTehT UFBTSHT ITATATRT ATk TF AT (Hh AHISTHT T AT TIHT
¥ GATGA WRH ®IAT [aEA T gAY & | S HEEd ¥ gatgadrs e T
AT FAATE, FIAAT T TAANTT STHT TATAEEHT ATAAT TN TTGwg, X AT TATAE®
HIATT G | TATCTehT FTTETTRT TEATAATS Tl TepIRehT AT HEATT T FATSAPT v
T FAATHAS FHTSIH! (AHITAT fqagar el arRT % AT Gargd T S $a9md
fereg®l &% T URT ¥O AT SAde®a! ghells Uil gebebl BIAT LA 7T &, T LRI
VT o Faerie Aftad e ATHNTET TTIAT T ATTRT ST T Sfed GHETAwT
Hifeler &, WA AR T ATHTISTR ATAATS AR, Fohgd ¥ A= T Jaed TEh

9% https://jagaranmediacenter.wordpress.com/2016/08/22/

99 dalitonline.com
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. o]
B | TEM ST A T FATST (FEX T GoM) TA, 085 SR TR Field THI
AT AT [a92 FATGT T THH TR TRl FAEATs (a0 3 [FHA 9T BT

SN

~

AT ATATHT B THATS AU A THIIH! A FARTATs TR T ATfATHT

FEHH! BIHT 9 foa Fiebreg |

i A

AATTSTS = “feh ¥ GHTSTE=R] =g, T A% g¥ered 817 | AATTSTS AT AT
fafagrarel Wea WAl d@d deders A (G890 GHISTR FagT T e |
THTSTHT TITE TTRUHT THETIH SAfhewdh @q=Adl, AFR T ATIEEA] THAT TgaFH
JagARl A=A T FHHTTE AT & (John Rawal) | ATHIIST® =ATIATs "Fair share
of the benefit to the least advantaged members of the society" HATT HIZITEEHI THH
foraror af v | Sfeafad afvaaeseTe & v dldmg 9 TST T THSH TAF a,
qE, AT, &9 T FHIH HIAe® Sl 9a9E, Icdited JUEd T afsed|r ameuR afd
AT TATSUHT B AT ANTREATs JsTh Fdl, T, Jd T ATTH FHATNIH
fareeor T wgfa, gtRaT ¥ SAaRATETE ATHINTE FATIHE EqHT A ATES, |

ATATNTF =TT qAd: 5 TPRH gad () [aaRors@r =9 (Distributive Justice) () TR
HE! =T (Corritive Justice)™ | STol AT (A AT A AL HBTAAT AL
T QIS FIAATRT FRU ANRE ANTCReTd] dr=dl ATqed, dTHr, a9, o), fag
TSI SATEAT, AR 90, T, MR AT a7 TXS AT SATIRAT (9T T AFTATAT
FIY TEwg, T I<h AATATA ATk, ATHINAE, TATANAR ATHATHAT [FiAT T AT ¥
ATATs 573, [69T T ARAAE dobe, dd FT TR TUEAT T TEIhdTe a97 T FHSATS
H<h T AT TehdT, THINST6 qIATE, 9T, =TT T FHAAT FAH T THINSTS ATTER
AEIAFAT 95w, | quTed af fafaudrel aer 391 81 | AT Foaredewedl AIENTAr T
HHHOIATR] FRU 97 [edTcHE FgHT AT HlA =R TRIEh] TR BT | e,
feam, SretTcer, gee=, AT, fa9E ¥ SUSEAr age U W F9TATS AMfrdehl HRTHT Hebel
T AT | BRI SAfhEed AATEHHT faearfud g T AT gAu=T A Sl ATt
A ST, TAT | Al AHAArArs AT AATT Tocl@wehl GB!I Jareehl
vATeH FIAaTTRT GRT Rq W AHINAE TR AN Gg RTRT aedT TMRUH f2r 9o
TUTART GIGATT (R09R) &I IRT ¥R HT TS AT AFLT TRUH B | dRT
¥3 () o AENSTE I G GHl Wgar, qfad, Aedrdr, Afeardr sontd, e,
qTE, AW, AITFAT HUHT ATch, ATATRd, A, frzer a7 &fe qar Fifaes
Fead@rd, a1, feam, tae, Icdiifed ar [Mafeu®! ee® A aar ofdes &ad faae

92 http://www.cesj.org/learn/definitions/defining-economic-justice-and-social-justice/
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gae |
Y ATIATE AT fagTeAeT AT TSR AR FE TRt g% ge W T
AT TN G | TEME ITART () o A Tl faq=T 97 AMG=H@ THITARN a0,
I, FIHIHU T feprarept @iy RT, Taeed, e, A, @rar—= T ATATSTH
QREATH! [T HATHR TAT ATH IS B B Wl FAXIT TRUH T | JleArad qazarere
F T grg AT S, ASTH! T ¥ qeaTewdrs aamEe aArsT ¥ Fe a8 ¥ qwhTH
AR FFAT A faeTe T T {9 T afs=al ¥ [9aAT T2t AR Fesd! THTAT O H
TaTaeft FagT=aeT ATaRHT qEwTRTATeRT qIAfe=radar Tl & | A%F el av qIT THETIE!
TIET T FAHIHIO T AR ATALAFAT T AR FaT T ATHATS (909 TrarHemar
faer T ATATiTe TREATHT JoaTafd T Fauniaes qiafeerdar e g | agere 9fe T
g o aretee =maarg Juree dfaame afq faazora@r = (Distributive Justice) T
QAHET =TT (Corritive Justice) T TIHT § ATHATT ITHT 3@ |

Jared "iedqrag fafad wraer queli 290 Ardwr qeEn TH faaEn gide
JIT HIAINAE JAT GTFIRT T g a7 ASAT HBR[S&A1E AR MRUHT ATHTS D
FAER IR FAL] a1 1T qreAesE 41 gveb fafg qgfaq 7 gfwmarare qarer amfve
T GHISATE WA ATIRAT fa9reia T fa@ues T 9« GESA A, Aids
qIAAE qAT AIRIAE, AAANAH, dHF, ATAE TAT AEAH B JUTAT T
TEfaaT AT, deard, faEafa ¥ fagfass fato 7= | oh g6 dwEta, aeiae
fa=me, ATegT ¥ FHISAH! ASHAT AT AT srqfesorar, famar ¥ aadsr e fasiar
AT WA q% AMIF T IANTF TTATAATHT ITAATS TETIS AT IRITHT: T9THT
F T T THIAFT TEREF 6T T GEI T R ATAT &4 T T Fherd aqrade
Tgife TRUHT AHATT AR T T A g7 w0 | e faqs qur gargdas
faeraTe ATTATHT FRUT THATSIHT A THITTFT TIIewH! ATIF feafd T a=
qAE G | AEITAF TRAT T GfTSTArE T aALCH G ¥ A GIEfaqd a¥e w4
ATTFTIHRT U7 JTATATE ATSAATHT qTRTH G |

AMHATITAT. Ffqd FHITIT ATANSAE FIFATATS (6 qIT =ATIAT 989 g T4
qTITF g9 ASTHIqE g9 qar giatataes a1 @maed g | gfagraasmar
slerdes®l giaiiaeasl qeFar gafq W afq afega qar T goras, o T+
[TFTIEEAT TIT T& T ATAINAHRT ST IASAHT (THTTHT IfAqEER! Giararged ==
g | [99T T AFAEATHT FRO (AT FHITEH I AN AR BTHT YFATHT B T
T oTfeh WIAATHT FHAT AATATAT FA | AT AT FFSTAT TRRT TXaqr TqHAH
oTfch HYAATEHT FRO IAT THIT ST, ATH, d¥ebl ¥ &q1 ST&dT Afgaar g | e
fearer g afad QHTIATE RISTEET HTATANT =TT GIod FaTF T A%F T2
FATSH THN B | TROTHAEAET AT ATIRAT AEEATS RIS FEHATH AT
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TRY A7aT MIETHT ATATAIRT AIHTETT T4 AT 3919 &l GHATTATT Tag 1™

Sfeaf@d amEad AFHAAATATS AR T T ATHINSE AR [gmaae Aeas
EATRTAT gaTaTae qaraeiie fqgraens auamer g | (Haf=m qoreHr ggar T8
afecdr g4 fAaifad g9 ¥ FAraTae gfdqmfad TR0 g5 THREl Jumer dgid Aid
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Laws, Practices and Growing Challenges of
Domestic Violence in Nepal

- Salina Kafle

Abstract

The domestic violence is prevalent in the country despite its commitment to “achieve gender
equality and empower all women and girls” under Sustainable Development Goal (SDG)
by 2030. Various national policies and guidelines have been drafted to incorporate gender
equality in the country. However, lack of awareness, lacuna in laws, patriarchal set up,
inadequate infrastructure and resources, ill/no coordination among various institutions and
non compliance of the decisions of the courts are still hindering women’s rights.

This article is a part of the study on violence against women (VAW) conducted by the researchers
and facilitated by concerted efforts of National Human Rights Commission (NHRC). Its content
has been benefited greatly from the review and consultation program arranged by the Commission.
The types and forms of violence experienced by Nepalese girls and women which are significant in
present context are chosen in the study. The violence in the study is organized roughly by the life
stage in which they occur in a girl/woman’s life, namely in the order of: child marriage, domestic
violence, women migrant workers and witchcraft. The earlier edition, volume 4 of Journal on Human
Rights ‘Sambahak’ covered the first article of the study entitled ‘The Laws, Practice and Growing
Challenges of Child Marriages in Nepal’. This is the second part of the study.

During the study, at the preliminary level, the information was gathered and analyzed on the basis
of literature review. The study documents statistics, rights violated due to the violence, international
standards and national provisions, significant problems in laws, Supreme Court jurisprudences, and
contemporary challenges. In the second level, the study presents the field situation of Banke, Bardiya,
Morang and Rupandehi districts and aims to document its practices and challenges on violence
against women to maintain a balance between the academic rigor and field reality. For this, the study
has focused on 3Ps namely, Prevention, Protection and Prosecution.

The study includes of mixed method of quantitative and qualitative tools. The quantitative data
is extracted from statistics of the institutions working in the field of violence against women. The
primary qualitative data collection tool use was the Key Informant Interviews (KlIs) with semi
structured interview. The analysis of the study is based on two prongs. First, the analysis is based on
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literature that includes of journal articles, organizational studies and an array of newspaper articles or
other documents. Secondly, it includes analysis the field study of the districts studied. The field study
is presented under the analysis on preventive, protective and prosecution spheres related to VAW.

The concept of VAW covers a wide spectrum of issues and involves range of different groups in
society. For the purpose of the study, the focus of VAW issues was limited to child marriage, domestic
violence, witchcraft and women migrant workers. The violence against women are interconnected
and interwoven in many aspects. Thereby the violence based on dowry, sexual exploitation is dealt on
four main issues covered in the study. Likewise, while analyzing the situation of the field, the scope
of analyses was limited to studying the four districts only.

Introduction

Domestic violence is largely gender-based and occurs between intimate or family members;' however
such violation can take place beyond the walls of their house. It may be defined as an ‘action’ or an
‘absence of legitimate action’, committed against member of the family by the member of the same
family, which gives rise to torture, pain, stress, suffering and discrimination.

A few decades ago, euphemisms such as ‘family matter’ or ‘domestic disturbance’ were coined to
serve as smokescreens for conduct of assault. Thereby, domestic violence against women was not
recognized as an issue of concern for the administration in both national and international level and
the victims had to suffer in silence with little recognition of their suffering. As traditionally the home
has been idealized as a place of safety and security, and as the relationship between members of the
family being respectful and supportive, but the latest studies suggest that the family can be a cradle
of violence.? Defining domestic violence as a social and legal problem, not merely a phenomenon
of violent individuals or private relationships or the matter of “family squabbles” is one of the great
achievements of today.

Domestic violence against women occur worldwide, the global estimates published by World
Health Organization (WHO) indicate that about 1 in 3 (30%) women worldwide have experienced
either physical and sexual partner violence or non-partner sexual violence in their life time.’ The
most prominent cause of such violence can be attributed to traditional attitudes of women as being
subordinate to men which perpetuates the widespread practice involving the most prominent form
of protection or control over women and secondly, the act that constitutes as violence to women are
accepted as form of custom and practices in the society legitimizing the violence. For instance, the
practices such as female genital mutilation or dowry that are conducted as a form of custom with

1 United States Department of Justice, Office on Violence against Women. Available at: https://www.justice.gov/ov
w/domestic-violence accessed on 22 February 2017.

2 Dorothy Q. Thomas and Michele E. Beasley. 1993. Domestic Violence As A Human Rights Issue. Human Rights
Quarterly. 15(1). Available at: http://www2.warwick.ac.uk/study/csde/gsp/eportfolio/directory/pg/archive/asr jac/re-
searchthesis/762650.pdf, accessed on 22 February 2017.

3 ‘WHO. 2016. Violence against Women: Intimate Partner and Sexual Violence against Women’, World Health Organi-
zation fact sheet. Available at http://www.who.int/mediacentre/factsheets/fs239/en/ accessed on 22 February 2017.

National Human Rights Commission, Nepal QU3



Sambahak

the approval of family members.* The practice of domination of men in the social structure® and the
violence suffered by women from their in-laws® on economic matters have been considered as causes
of violence by the Supreme Court of Nepal in various cases. In circumstances where the wife suffers
from grave diseases and condition, law allows the husband to remarry with the consent of the wife.
On such situation there remains huge probability of domestic violence to occur on the wife to obatin
the consent for remarriage. Such means to obtain the consent needs to be stopped.’

In Nepal, domestic violence has only been highlighted in recent decades because such discussion was

considered as taboo due to the practice of strict patriarchal society and limited freedom on women.®
The domestic violence is often manifested in the form of verbal harassment and emotional abuse
which remain more pervasive than purely physical violence.

Statistics: Where Do We Stand?

e In 2016, INSEC, Nepal recorded 2201 cases of victims of domestic violence throughout
the country. Where 598 cases were reported from eastern region, 654 in central region, 303
in western region, 295 mid-western region and 351 far-western region.' It also reported 51
cases of dowry in 2016.

e In2014/15, 317 cases on domestic violence were filed in the National Women Commis-
sion.? Of them, 94 cases were related to physical violence, 87 cases related to mental
violence, 114 cases related to economic violence and 22 cases related to sexual violence.

e  Women and people from lower economic classes run a greater risk of suffering from
sexual violence as do those from the Terai compared to the Kathmandu Valley. Women
are more susceptible to being victims of sexual violence. The persons in the Kathmandu
Valley (60%) and women (57% in the Terai and 40% in the Kathmandu Valley) reported
having been a victim of sexual violence. 20% of women in the Kathmandu Valley reported
having been frequently a victim of sexual violence.?

e In 2016, the INSEC reported 51 cases of economic domestic violation related dowry,
where the majority of the victims belonged to the Terai districts followed by hill districts.*

The beating in the name of dowry is considered acceptable for the husbands.’

Rights Violated

The domestic violence continues to be a global epidemic against women that kills and torture them
physically, psychologically, sexually and economically. These violence leads to the violation of several

4 UN Committee on The Elimination of Discrimination Against Women (CEDAW). 1999. General recommendation no.
19: Violence against Women, 1992.

5 Rukmanidevi Shah v. Nar Bahadur Acharya and others, NKP 2069, Decision no. 8822, vol. 5.

Sabina Damai and others v. Government of Nepal., NKP 2068, Decision no. 8557, Writ. 0703.

7 Sapana Pradhan Malla and others on behalf of Pro-Public v. Ministry of law, Justice and Parliamentary Affairs and
others, NKP 2065, decision No.7997, vol 8. writ no. 064-WS-0011.

8 INSEC. 2013. Violence against Women/Girls Assessing the Situation of Nepal in 2013. Available at http://www.insec-
online.org/pics/1394188608.pdf,accessed on 22 February 2017.
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fundamental human rights and the following are the rights violated due to such form of violence.
(a) Right to life

The world health organization defines violence as the intention to use physical force or power, that
either results in injury or death and it is reported that each year, more than million people lose their
lives due to violence.” The domestic violence in its different forms in most reported cases ultimately
led to severe injuries or death either the dead is caused by the perpetrator or the victims themselves.
The study conducted by UNICEF shows the close correlation between domestic violence and suicide.'
In Terai region the most common cause of domestic violence relates to practice of dowry. The 2016
INSEC report includes 51 dowry related cases of domestic violence in this region including 1 death
in Rupandehi district.

(b) Right to be free from torture and other cruel, inhuman or degrading treatment or
punishment

UN Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
reports that women and children who are victims of domestic violence have to deal with the same
or similar grave effects to their physical and mental health as victims of torture and ill-treatment
in detention."" A study done in Banke district among 235 women and adolescent girls revealed that
overwhelming majority of the women reported that they were often abused with verbal curse, followed
by mental torture and harassments because they only gave birth to daughters.'?

(¢) Right related to highest attainable standard of physical and mental health

Various studies have linked the relation between domestic violence and women’s health. Study
at McCauley reports that women who have experienced physical or sexual abuse in childhood or
adulthood experience ill health more frequently than other. Domestic violence, including sexual abuse
such as marital rape and incest, are major causes of disability, and effectively destroy many years of
a women’s healthy reproductive life.

Gender-based violence has direct effect on women’s ability to exercise autonomy in the use of
reproductive health services, and limits women’s abilities to protect themselves from sexually-
transmitted and reproductive tract infections.'* Injury, however, is not the most common physical
outcome of partner abuse. More common are “functional disorders”- a host of ailments that frequently

9 WHO. 2002. World Report on Violence and Health. Geneva: WHO.

10 UNICEEF. 2000. Domestic violence against women. /nnocenti Digest 1:4.

11 ‘Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’, Hu-
man Rights Council Thirteenth session, Feb. 05. 2010, A/HRC/13/39/Add.5, p.53.

12 Kirishna Pandey and Gyanendra Shrestha, ‘Assessing Current Situation of Domestic Violence against Women: A
Study in Hasandaha, Morang’, Himalayan Journal. Available at www.nepjol.info/index.php/HJSA/article/ down-
10ad/10689/8667, accessed on 2 January 2017.

13 Sarojini Sharma. 2007. Domestic Violence In Nepali Society: Root Cause and Consequences. Social Inclusion Re-
search Fund. Available at http://www.socialinclusion.org.np/new/files/Sarojini%20SharmaDomestic%20Vio lence%20
in%20Nepali%20Society 1336452448c2pZ.pdf accessed on 23 February 2017.
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have no identifiable medical cause, such as irritable bowel syndrome, fibromyalgia, gastrointestinal
disorders, and various chronic pain syndromes. Studies consistently link such disorders with history
of physical or sexual abuse. Women who have been abused also experienced reduce physical
functioning, more physical symptoms and greater number of days in than non abused women. Women
who are abused by their partners suffer more depression, anxiety and phobias than non abused women,
according to studies in Australia, Nicaragua, Pakistan and the United States.'*

Apart from the physical health, mental health of a person too is highly affected by the violence caused
upon. The affect of mental disturbance can extend a person’s health to Post Traumatic Stress Disorder
(PTSD). The Supreme Court in the case of HMG v. Radhika Shrestha, where a victim of violence
killed her husband, quoted L.E. Walker’s definition of Battered Woman Syndrome's as ‘a battered
woman is a woman who is repeatedly subjected any forceful physical or psychological behavior by a
man in order to coerce her to do something he wants her to do without any concern for her rights’ and
mitigated the punishment.

Tripod of Prevention, Protection and Prosecution

This section of the article analyzes the Domestic Violence (Offence and Punishment) Act, 2066
(2009), Supreme Court decisions and practices found during field visit of the researcher on domestic
violence on 3Ps covered during the study.

A. Prevention
(i) Lack of awareness

The National Plan of Action for “Year Against Gender Based Violence, 2010°, emphasized protection,
prevention and prosecution'® and integrated development program of women cooperatives to reduce
gender based violence along with support to Office of Prime Minister and Council of Ministers GBV
unit 2010-2013, Women’s Rights Helpline, Legal Aid and Consultancy Centre. '” However, years
after its launch, women in the rural parts of the country are still unknown about the legal aid and
consultancy services offered by the government.

It is a known fact that violence against women is prevalent all over Nepal. However, during the field
study; it was found that few caste/groups had it more than others. For instance, the human rights
workers in Morang reported that the untouchables of the Terai as Musahar, Dushad, Dom among
others and Muslims in Banke, Bardiya have stricter norms for females to be followed, also exposing
themselves to violence. One reason for such might be illiteracy as well. Hence, suitable intervention

strategies should be adopted towards these classes as well.

14 Ibid.

15 Lenore E. Walker. 1979. The Battered Woman. New York: Harper and Row, p. xv.

16 UN Women. 2010. National Plan of Action For Year Against Gender-Based Violence. UN Women, Global Database
on Violence Against Women. Available at http://evaw-global-database.unwomen.org/en/countries/asia/ nepal/2010/na-
tional-plan-of-Action-for-year-against-gender-based-violence accessed on 24 February 2017.

17 Jennifer Solotaroff and Rohini Prabha Pande. 2014. Violence Against Women and Girls Lessons from South Asia.
World Bank Group, pp 258-259.
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(ii) Research and Dissemination: jobs undone

The Beijing Declaration and Platform for Action recommends to promote research, collect data and
compile statistics, especially concerning domestic violence relating to the prevalence of different
forms of violence against women, and encourage research into the causes, nature, seriousness and
consequences of violence against women and the effectiveness of measures implemented to prevent
and redress violence against women along with the dissemination of the findings of research and
studies widely.'® In Nepal, the National Women Commission, which had jurisdiction of receiving
complaint of domestic violence, now is also provided with constitutional mandate as per the
Constitution of Nepal.” The Commission has also been provided with job of conducting research and
studies.? It is yet to be seen if this provision gets its implementation. For the present time, no such
research have been performed and the National Women Commission itself has come under the sharp
criticism for not operating properly.

(iii) Short-lived ‘only women’ awareness campaigns

In cases of violence against women, awareness is required in various aspects. It was found during the
study that lack of awareness is acute from the definition of ‘violence’ amongst the women. Women,
still feel that few slaps are deserved for certain wrongdoings or for no reason at all as well.

The preventive awareness carries for jobs as conduction of training and orientation programs, prints,
broadcast and others. Although districts have conducted programs like these; they are limited to the
headquarters or few relatively urban areas while the remote areas still lack the awareness programs.
The ‘One-Stop Crisis Management Centre’ operated by the Ministry of Health too has some budget
for preventive work such as sharing information on GBV and awareness raising on GBV through
FM stations, posters, pamphlets etc. However, awareness campaigns have not been able to reach
the remote areas of the district yet. Also, the number, frequency and duration of these awareness
programs have to elongate. Further, the programs so conducted have not been able to incorporate male
as much as female. The general trend of awareness campaigns are focused on female only.

One of the places for awareness is schools as they include of learning about issues of women
including, but not limiting to empowerment of women. Even the limited scholarship schemes for
dalits and women do not reach the needy due to high misutilization of the funds and inadequate
monitoring mechanisms. During the field study, the researcher found that broadcasting of methods
to follow after crime in small video clips at the District Police Office, Rupandehi as an effective way
of imparting information to the people. However, the clips as this have limited audience and hence
should incorporate more and broader mass.

18 No. 129 of the Beijing Platform for Action (2015) recommends the governments, regional organizations, the United
Nations, other international organizations, research institutions, women’s and youth organizations and non-govern-
mental organizations.

19 Constitution of Nepal, art. 252.

20 Ibid, art 253 (d).
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B. Protection
(i) Inadequate compensation and punishment

The Domestic Violence Act has categorized different forms of violence like mentioned above.
However, there is no separate punishment for each of the four forms of abuse mentioned above,
and is generalized under the term domestic violence. Section 12 (1) of the Act, states that the Act
of domestic violence shall be punished with a fine of 3,000 may extend up to 25,000 or 6 months
of imprisonment. But the degree of suffering differs in each form, as infliction of physical pain on
another individual provides a higher degree of suffering then, as depriving another of or access to
employment. Under general crime, causing injury to other demands higher form of punishment.
Though section 9 of the Act, provides that the court may depending on the nature and degree of the
pain order the compensation order, such is not the case for imprisonment order. The law hence has not
been able to deter the perpetrators.

(ii)  Service Centers for immediate protection only

There have been decisions from the Supreme Court to speed up the processes of the domestic violence
cases. It stated that any acts against the women, especilaly doemstic violence, need to be prioritized*!
and a system of fast track court should be established to address the issue.? This is a motivation for
the victims to file the complaint. However, when the abuser belongs to be a person of intimate bond,
the victim cannot return back to the same house as it creates precarious situation for her life and
security. For this, the Act has provided for the establishment of service centre?® but such service is
rendered only for immediate protection to provide shelter/accommodation in the course of treatment.

Furthermore, the Act has stated on the condition of interim protection to the victim if deem necessary
during the preliminary investigation* but is silent about the detention of the perpetrator during the
investigation. This creates reluctance on behalf of the victim to file complaint on fear of suffering
more. Also, as majority of the victims of domestic violence are economically dependent upon the
perpetrator,” the Act has not explicitly provided for arrangement for the aggrieved person.

(iii) Rehabilitation and security of the victims:

It should be positively noted that there exist service centres, rehabilitation centres, OCMCs which
have been set up for the protective measures to the victims, but they are limited in number and hence
are not reachable to all the seekers. For instance, there are community service centres and district
service centres supported by the WCOs in 17 districts which provide temporary shelter, lodging

21 Jyoti Lamsal Paudel and others v. Government of Nepal, NKP 2067, Decision no.8507, writ no. 0662.

22 Uma Tamang and others v. Government of Nepal, NKP 2070, Decision no. 9078, vol.11; Jyoti Paudel and others vs.
Government of Nepal, PM, Council of Ministers and others, NKP 2066, Decision n0.8282, writ no. 0424.

23 See Domestic Violence (Offence and Punishment) Act, 2066 (2009), Section 11. Refer to the section below of this
article to know about the practice of service centres.

24 Ibid, Section 4 (7).

25 Saathi and The Asia Foundation, 1997. 4 Situational Analysis of Violence Against Women and Girls in Nepal. Kath-
mandu: The Asia Foundation.
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and other support to GBV survivors. However, the victims are limited in their stay at the centres.
Women development program and rehabilitation centre are run by non-government organizations.
The victims are kept for maximum of 45 days in the service centres and maximum of six months in
the rehabilitation centre. The researcher found that in few exceptional cases, victims have stayed more
than the allotted time. But the demarcation of number of days make limits the service to the victims
and becomes a constraint for the service seeker. This creates trouble for the victims, especially in
cases like domestic violence where the victims might have to live with the perpetrators.

The reintegration of the victim into the society becomes important for smooth future of the victim.
However, it was found that many rehabilitation centres contained of no programs on rehabilitation
once the victims are returned to their respective places. This fuels the re-victimization. Furthermore,
the staff of the service centre is inadequately paid. Such insufficient payment leads to frequent staff
change and inefficiency on the services to render.

Most of the victims of domestic violence are economically dependent on the perpetrator and are from
backward societies, the award of compensation is more important for them.?® The Domestic Violence
Act does not include of provision for rehabilitation program. In this case, the ‘social rehabilitation’ as
provided in the Constitution?’ remains without a functioning law for the victims of domestic violence.

(iv) Lack of infrastructure and coordination

The General Recommendations of CEDAW, to which Nepal is a party, in recommendation No. 19,
has recommended the State parties to take measures on criminal penalties where necessary and civil
remedies in case of domestic violence, services to ensure the safety and security of victims of family
violence, including refuges, counseling and rehabilitation programs, rehabilitation programs for
perpetrators of domestic violence, support services for families where incest or sexual abuse has
occurred,”® among others.” However, the infrastructure at the safe houses was found to be inadequate
and in poor condition. Additional staff with adequate salary and better infrastructure should be
maintained for the effective functioning of the houses.

(v) Lack/ Misutilization of facilities and budget

Various institutions like One-Stop Crisis Management Centre (OCMC), Women and Children
Office, Women and Children Service Centre, District Legal Aid Committee and others work from
the local level to ensure the protection of the victims of violence. However, these institutions too
are inadequately funded. Also, all these facilities have not been distributed evenly. For example, in

26 Nepal Government vs. Lok Bahadur Karki, NKP 2072, Decision no. 9346, vol 2.

27 Constitution of Nepal, 2072, art 21(2).

28 UN Committee for the Elimination of all Forms of Discrimination against Women (CEDAW), ‘General Recommenda-
tion No 19 on violence against women’ (1992),UN Doc. A/47/38, para 24.r. Available at http:// tbinternet.ohchr.org/Trea-
ties/CEDAW/Shared%20Documents/1_Global/INT _CEDAW_GEC 3731 E.pdf accessed on 24 February 2017.

29 UN Committee for the Elimination of all Forms of Discrimination against Women (CEDAW), ‘General Recommendation
No 33 on women’s access to justice (23 July 2015), CEDAW/C/GC/33. Available at http://tb internet.ohchr.org/Treaties/CE-
DAW/Shared%20Documents/1_Global/CEDAW_C_GC_33_7767_E.pdf accessed on 24 February 2017.
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Bardiya, it was reported that OCMC had been functioning effectively and providing the facilities to
the victims such as rescue, lodging, clothing and food (normal 30 days, maximum 45 days, average
stay 7 days); psycho-social counseling, livelihood support (skills training and income-generating
activities); legal support (as necessary); and reintegration). However, since the OCMC is limited to
certain areas,*” the facilities have not been extended to all the needy places.

Apart from these, the Village Development Committee’s budget for women empowerment is rather
used for other purposes than for any women-friendly purposes. In case of Nepal, lack of budget is
extended in various sectors. Even in the Nepal Police budget, there is no direct provision of support
for the GBV programme despite formation of guidelines.

(vi) Lack of robust monitoring mechanism

As per Sec 11 of the Domestic Violence Act, the government has established service centres across
the country run by the women cooperatives. Those run by the women cooperatives are found not to
be helped by other NGOs in the districts. Also, duplication in work of the NGOs in the same district
was found. To avoid this, an effective coordination involving local authorities, non-governmental
organizations and the ministry needs to be made for service and rehabilitation centers. Further, the
NGOs too have come under the attack of settling the crimes outside the court. Hence, a robust
monitoring mechanism must be made in order to monitor the activities of the service and rehabilitation
centres. The monitoring would thus not only be a watchdog on the activities of the NGOs but will also
eradicate the duplication of the activities.

C. Prosecution
(i) Ambiguity on crime under the scope of domestic violence

The ‘Domestic Violence (Offence and Punishment) Act’, 2066 has clearly stated four forms of
violence associated with domestic violence i.e. physical, mental, sexual and economic abuse but what
crime falls under this seems ambiguous. As the question of physical violence is also covered under
the chapter of hurt in the Muluki Ain; the sexual abuse governed by chapter on rape and incest in
the Muluki Ain. As new Muluki Ain still needs to be passed by the parliament; many issues remain
ambiguous. For instance, whether acid attack falls under this Act or under the Act of grievous hurt?
Or does dowry related crime falls under this Act?

(ii) Ambiguity on the procedure

The domestic Violence Act still has not been added under the Annex I of the State Party Case 2047.
Therefore, the necessary procedure to follow in course of filing the case remains ambiguous and
difficult for women with poor economic background.

30 Primary Health Care Centres: Dhulikhel, Kavrepalanchwok; District Hospitals: Sunsari, Panchthar, Solukhumbu,
Sarlahi, Tanahu, Nawalparashi, Bardiya, Doti; Zonal Hospitals: Dhaulagiri, Baglung, Jumla, Kanchanpur, Saptari;
Sub/Regional Hospitals: Makwanpur, Dang; Specialist Hospitals: Maternity Hospital, Kathmandu
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(iii) Lack of resources and trainings

Scarce resources is one of the serious problems as they remove the person’s accessibility towards their
rights and better facilities. On positive note, the Nepal Police has developed a Guideline on handling
of GBV cases. However, the police stations still lack skilled human resources and other facilities
across the country. At the time of recruiting, trainings on gender based cases are provided but these
are not comprehensive and lack thoroughness. The other packages of trainings on GBV cases are not
provided to all the officers.

As police officers have to deal with various natures of cases, they perform various works whereby their
nature of job too varies. To combat this problem, the Police Headquarters launched the ‘Crime Action
Plan’ for last two years. Despite this Plan, there is lack of adequate trainings to all. For example, the
women and children cells in the police stations lacked the human resource trained in handling the
women cases. Not all female officers inside the cells were thoroughly trained on handling the gender
related cases. Added to these, the physical infrastructure of the rehabilitation centres and service
centres too are inadequate. They are poorly furnished and lack the basic requirements for the living.

(iv) Settlements outside the courts

The Act mentions that mediation can be conducted between the victim and the perpetrator in case of
victim’s desirability within thirty days from the date of registration of the complaint.*! The international
law in this line is clear and particular that no mechanism for alternative dispute resolution can be
allowed in the case of domestic violence.*

Often the perpetrator in domestic violence is the one who exerts more power over the victim who in
the relationship. The out of court settlements/mediation are preferred by the victims at times because
they feel powerless and vulnerable who has to share the house with the perpetrator. The settlements
generally end up either in receiving certain money in exchange of the crime or by fake promises that
he (the perpetrator) won’t repeat the violence again. However, the stakeholders in the districts stated
that it is a rare case where the violence is not repeated after mediation.

The statistics from the Nepal Police, CIB (below) too depict very less reporting of cases that are
lodged compared to the actual cases in the districts.

While the number of cases of domestic violence are high in number in the districts, such low records
from the police office depict that people do not report cases to formal mechanisms. The stakeholders
during the research stated that while the number of victims of domestic violence is high in health posts
or hospitals, they are either hesitant to proceed case against their partner or the cases are mediated
outside the formal mechanism.

31 Domestic Violence Act, Sec 4(8).

32 UN Committee for the Elimination of all Forms of Discrimination against Women (CEDAW), ‘General Recommenda-
tion No 33 on women’s access to justice (23 July 2015), CEDAW/C/GC/33. Available at http://tb internet.ohchr.org/Trea-
ties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC 33_7767_E.pdf accessed on 24 February 2017.
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(v)  Access and Availability of Justice Constricted

The District Legal Aid Committee provides legal aid to the needy victims. However, this gets limited
as many are unaware of the aid. At the grassroots level, the old paralegal committees have been
converted to vigilance groups under the Women Empowerment Programme of the WCOs. These
groups are actively involved in awareness raising and settlement of minor disputes at the VDC level.
The major activities of Women and Children Offices (WCOs) relate to prevention of GBV through
training and orientation. However, these activities provided by WCOs alone have not been enough
to make the population of remote VDCs aware of GBV issues, legal remedies and available services.
Thereby, lack of knowledge inhibits women’s access to justice.

The United Nations Development Program had initiated ‘Strengthening the Rule of Law and Human
Rights Protection System in Nepal Programme’ (RoLHR) which is supporting the District Legal Aid
Committees to increase access to justice in ten districts of Nepal since April 2013.33 The system has
introduced socio-legal approach to increase access to justice to poor, women and vulnerable groups. In
Bardiya, the stakeholders stated that the system has been providing help through various means, such
as information, legal advice, services and representation, immediate relief/remedy and psychosocial
counseling, along with alternative dispute resolution, paralegal and pro bono legal aid services. The
stakeholders praised the system for tackling many domestic violence related cases. The system has
become an exemplary coordinated approach of the government and United Nations to increase access
to justice. However, the socio legal aid services is confined in only ten districts of Nepal and hence
fails to cover the countrywide victims. Further, the ongoing program had a finite time period and is
coming to an end in December, 2017. The extension of program in time-wise and district-wise would
serve the interests of the victims more.

(vi) Security of victims and witness at risk

The victims of domestic violence are high in risk to get re-victimized when they have to return to the
house they are abused. Similarly, the witnesses in the prosecution play an essential role as they are one
of the evidences for corroboration. In case the witnesses are discarded and not provided with proper
security and facilities, justice becomes constricted. The Supreme Court ordered the government to
formulate legislation for the protection and assistance of victims and witnesses and ordered that until
legislation is adopted, the Ministry of Home Affairs and Police Headquarters should develop and
implement a plan to establish a witness protection and support section in Police Headquarters and in
each district.** Thereafter, the Ministry of Home Affairs has formed a task force in response to the
ruling. However, Nepal still lacks any current law on the witness protection mechanism as the bill

33 RoLHR has been functioning in 28 districts. Taplejung, Jhapa, Morang, Khotang, Saptari, Mahottari, Sindhupalchowk,
Kathmandu, Lalitpur, Bhaktapur, Bara, Makawanpur, Chitwan, Nawalparasi, Kapilvastu, Rupandehi, Tanahu, Syangya,
Myagdi, Dang, Salyan, Rukum, Bardiya. Surkhet, Dailekh, Kailali, Kanchanpur, and Dedeldhura, and Sindhupalchowk
has been added as early recovery programme district. Out of the total 28 working districts, 23 districts have been covered
by with Justice Sector Support Intervention and 10 districts namely Dadeldhura, Kailali, Bardiya, Surkhet, Dailekh,
Rukum, Rupandehi, Khotang, Saptari and Taplejung are supported with Social Legal Aid Services.

34 Mira Dhungana vs. Nepal Government et al., writ no. 0043/2065 (4 November 2009).
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in the Parliament still has not passed. The witnesses are always at threat and become hostile. The
hostility is due to the pressure and threats from another party. The scarcity of shielding these threats
has created made the witnesses hostile.

As the figure above depicts that very less cases are reported to the police station, it also reflects failure
of institutional weakness within the formal justice sector to assure security among the victims of the

crime.
V. Conclusion

The domestic violence is prevalent in the country despite its commitment to “achieve gender equality
and empower all women and girls” under Sustainable Development Goal (SDG) by 2030. Various
national policies and guidelines have been drafted to incorporate gender equality in the country.
However, lack of awareness, lacuna in laws, patriarchal set up, inadequate infrastructure and resources,
ill/no coordination among various institutions and non compliance of the decisions of the courts are
still hindering women’s rights.

The tripod of prevention, protection and prosecution are keys to combat the crime covering the pre
and post phases of the crime. However, violence to wife/partner is not considered as crime in the
country. Even if violence is considered crime and reported, the high chances are they are mitigated. In
such scenario, a holistic approach must be adopted to fight the crime. The relevant recommendations
are provided in the section below.

VI. Recommendations
@) Legislative Bodies
o Review and amend the discriminatory laws and policies against women in all areas with
stricter punishment mechanism.
° Speed up the process of passing the Witness Protection Bill

o Ensure accountability and undertake criminal proceedings on the police officers who
refuse/ do not take appropriate action/ unnecessarily lengthen the process to file FIR

o Ensure the victims of VAW with easy access to the legal aid and counseling as various
issues such as custody of children, property of women and others have to be dealt with

o Ensure the State provides victims with protection measures along with interim relief,
services for physical and psycho-social well-being, access to comprehensive sexual and
reproductive health services, rehabilitation, and adequate compensation and reparations
along with maintenance until remarriage at annulment.

o Ensure long term awareness and conduct prevention efforts against VAW. This can
include of developing mobile apps on mechanisms to complain, importance of education
among others.

o Categorize the punishment in the domestic violence as per the nature of the conduct

National Human Rights Commission, Nepal &R}



Sambahak

(i)

Exclude the use of mediation as a remedy in cases of child marriage and related criminal
cases, as provided under the DV Act.

Develop policy for the employment, self earning for the women victims of VAW

Executive Bodies

Coordinate across the related ministries to ensure on coherent policy against all the
crimes and violence against women. As Ministry of Women, Children and Social
Welfare is a specialized ministry for the well care and protection of women, it should
take the lead on this to develop and implement programs for the capacity enhancement
of law enforcement authorities, judicial and quasi-judicial bodies and other stakeholders
in capacity of responsibilities attached on the violence.

Establish data collection on all forms of violence in surveys measuring prevalence and
crime records systems and increase monitoring and oversight of case registration for
police.

Establish service shelters in all 75 districts and conduct technical assessments of the
established ones.

Improvise the training provided to the police officers (both male and female) and
implement ‘Job specialization’ of the police officer addressing the VAW case is

adequately trained. The training packages should be continuous and long-living.

Establish an independent complaint mechanism in case police officers ignore/avoid
serving their duties as per laws.

Conduct awareness campaigns including mass media sensitization on the issues relating
to VAW and the repercussions attached (especially in case of child marriage) along with
its legal remedies.

Create awareness about the funding available to the victims of VAW and processes to
achieve it. For this, the collaboration with the private sectors will be advantageous and
avoids duplication.

Conduct cost effective study and monitor the budget spending on the VAW issues.
Create and implement a robust funding mechanism for the victims of VAW.

Create mechanism to ensure and enforce witness protection.

Locate mobile camp/offices in the violence prone districts

The office of VAW inside prime minister’s office to be used as a research and
investigating body.

Train teachers/create teacher’s guidelines for teachers (of secondary and high school

level) to spread the awareness on violence against women and importance of self
development to girls with more practical examples.
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Create monitoring mechanisms to check on the works of various central and local level
institutions working towards VAW (including I/NGOs, VDC, WCO, OCMC among
others) to avoid duplication.

(iii) Judicial Bodies

Hold the governmental officers accountable for not performing jobs as per the
responsibilities prescribed in the laws.

Take suo moto action to address poor implementation of legal prohibitions and to
harmonize the legal gaps and consistencies likewise.

Establish the mechanism of track progress in terms of implementing the judicial rulings
against the cases of VAW.

Strengthen the mechanism of camera hearing and speedy trials.

Monitor on the recipient of the legal aids and impart proper information on the facilities
and the procedures to obtain the funds available as per the compensation.

(iv) National Human Rights Commission

Conduct national inquiries specifically on human rights violated due to VAW and
present the recommendations to the government. For this purpose, thorough field
research/study on the issues relating to VAW can be conducted.

Monitor the implementation of the government’s obligations in line with concluding
observations of United Nations treaty monitoring bodies and under the Universal
Periodic Review.

Participants of Consultation meeting conducted by National Human Rights Commission on this

study report:

e Dechen Gurung, Kathmandu School of Law ¢ Ram Tiwari, Tribhuvan University e Rita Mainali,

Advocate o Babita Basnet, Senior Journalist
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Addressing Economic and Social Rights Violations in
Nepali Transitional Justice Process

- Rishikesh Wagle

Abstract

The stakeholders of Nepali transitional justice process should recognize that the timing and
context is very important for smoothly adopting and implementing transitional justice measures.
Where the forces that were responsible for human rights abuses still hold political power balance,
1t is not feasible to seek criminal accountability quickly after the end of armed conflict.

Introduction

Transitional justice is a new field of study which has attracted many disciplines including law,
political science, ethics and anthropology and so on. Prof. Ruti Teitel, who coined the term,
characterizes it as, “the conception of justice associated with periods of political change, char-
acterized by legal responses to confront the wrongdoings of repressive predecessor regimes.”!
In a broader sense, it is referred to as “a field of activity and inquiry focused on how societies
address legacies of past human rights abuses, mass atrocity, or other forms of severe social
trauma, including genocide or civil war, in order to build a more democratic, just, or peaceful
future.” In this regard, the United Nations approach is taken as comprehensive, according to
which transitional justice “comprises the full range of processes and mechanisms associated with
a society’s attempts to come to terms with a legacy of large-scale past abuses, in order to ensure
accountability, serve justice and achieve reconciliation.”® However, it has been argued that this
definition is not complete since, the use of “large scale abuse” is limited to the violations of civil
and political rights and ignores the need to address violations of economic, social and cultural
rights during the repressive regime.*

The Nuremberg Trials did set an example and principles’ that the serious violations of interna-
tional law may be prosecuted in international law. In academic discourses, this is taken as the

Ruti G. Teitel. 2003. Transitional Justice Genealogy. Harvard Human Rights Journal 16:69—78.
2 Louis Bickford (entry by). 2004. The Encyclopedia of Genocide and Crimes Against Humanity, vol.3. USA: Macmillan Reference.
3 Report of the Secretary-General. 2004. The Rule of Law and Transitional Justice in Conflict and Post-conflict Societies.
UN S/2004/616, 23 August 2004.
Louise Arbour. 2007. Economic and Social Justice for Societies in Transition. International Law And Politics 401:1-28.
5 See, International Law Commission. 1950. Principles of International Law Recognized in the Charter of the Niirnberg
Tribunal and in the Judgment of the Tribunal 1950. In Yearbook of the International Law Commission, Vol. 11, para. 97.
New York: International Law Commission.
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beginning of transitional justice although at that time this term was not coined. The Nurem-
berg’s legacy of retributive justice as transitional justice continues to the establishment of the
International Criminal Tribunal for Former Yugoslavia (ICTY), International Criminal Tribunal
for Rwanda (ICTR) and ultimately the International Criminal Court (ICC) in 2002. This line
of thought and practice over-emphasizes the criminal law approach of transitional justice. This
retributive justice approach is till dominating this field of study.® In recent times, transitional
justice has been put at the forefront of post-conflict reconstruction of society severely ravage by
repressive regime or armed conflict. Having objective of rebuilding societies after a violent con-
flict and repressive regime, transitional justice should pay attention in various aspects of societal
reconstruction. For this purpose, in addition to criminal trials, other various measures—truth
commissions, amnesty laws, reforming the state institutions and reparation to the victims—are
commonly adopted measures. It has been argued that traditionally transitional justice measures
have ignored addressing ESCR violations. On the basis of individuality or human rights, sug-
gestions are made to address ESCRs through various transitional mechanisms to ensure human
rights protection and sustainable development.’

Drawing on the ongoing discourse on transitional justice and ESCR, this paper examines the
post-conflict transitional justice process in Nepal. In particular, post-conflict constitution making
and addressing the ESCR through TRC and judicial process have been studied. I conclude that
the emphasis on the retributive approach of transitional justice in Nepal is at standstill due to
the power struggles between the competing forces. In this situation, it is appropriate to address
ESCR violations that are not the subject of tug of war of the two opposing groups. This situation
is conducive to redress the ESCR violations at first and, then move to rule of law approach for
retributive measures for serious international crimes in emblematic cases. However, this paper
does not go into exploring Nepal’s international human rights obligations to address conflict
related ESCR violations nor into examining the relief provided to the survivors of the armed
conflict by the government.

Truth Commissions, Reconciliation and ESCR

It is claimed that all transitional justice measures—prosecution, truth seeking, reparation and vet-
ting—contribute for reconciliation in society.® However, the relationship between transitional justice

6 See Arbour (on footnote 4 above) for discussion why the transitional justice has been ignoring the need to address
ESCR violations.
7 There are two transitional justice commissions functioning in Nepal—Commission for Investigation of Enforced Disappear-

ances (CIEDP) and Truth and Reconciliation Commission (TRC)—both constituted under the same legislative framework
The Commission for Investigation of Enforced Disappearances, Truth and Reconciliation Commission Act, 2071 (2014). Since
the CIEDP has a limited mandate to inquire into enforced disappearances, for the purpose of this paper only the role of the
TRC has been discussed in the broader perspective of transitional justice and ESCR. However, the author does not intend to
minimize the role of the CIEDP in its respective area and the CIEDP is also discussed when necessary.

8 Martina Fischer. 2011. Transitional Justice and Reconciliation: Theory and Practice. In Advancing Conflict Transforma-
tion. The Berghof Handbook II. B. Austin, M. Fischer, H.J. Giessmann, eds.. Opladen/Framington Hills: Barbara Bu-
drich Publishers. Online version available at www.berghof-handbook.net. See also, David A. Crocker. 1999. Reckoning
with Past Wrongs: A Normative Framework. Ethics and International Affairs 13:43-61.
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and reconciliation is complex and often tense.’ In recent time, truth commissions have been com-
monly used measure of transitional justice. The early truths commissions in Latin America did not
have any particular mandate to facilitate for prosecution. However, later on, the reports of those com-
missions were used as a vehicle of prosecution. The South African Truth and Reconciliation Com-
mission (SA-TRC), which became darling of transitional justice after the mid-1990s, switched the
emphasis towards another kind of justice “restorative justice” and “reconciliation” from the criminal
law-centered retributive approach in dealing with the past wrongs. However, the “restorative justice”
concept is limited in respect of restoring the harm suffered due to the serious violations of civil and
political rights and did not pay due attention in addressing ESCR violations. Still, the success of
the SA-TRC is being empirically measured and the role of the restorative justice approach is being
tested. However, it is widely accepted that it substantially contributed for the post-apartheid transition
towards democracy in South Africa.

Another widely acclaimed feature of the SA-TRC is reconciliation, which sidelined the emphasis
on retributive justice in the name of exchanging truth for trials. In this approach the concept of
reconciliation was limited to justify granting amnesty to serious human rights violators. In rec-
onciliation literature, the thicker concept of “reconciliation” refers to a wide range of process
and consequences for reestablishing and maintaining good relations among the former enemies
where they agree to disagree in the matters that affect their interests and seek legal recourse to
protect their interests. In a limited sense, criminal trials are also taken a measure for reconcili-
ation.'” But during the Latin America transitions in 1970s widely used blanked amnesty was also
justified as the measure of reconciliation. The South African model is said having combined the
good characters of the both: trials and amnesty that was called carrot and stick approach.! Still,
amnesty as measure of reconciliation is questionable.

Reconciliation has been used quite differently depending on its purposes'? and there are confusions
about what reconciliation is and what it is not in post-conflict context. In Nepal, in transitional justice
legislation it is wrongly used as a compromise of a case between the plaintiff and defendant.” For the
purpose of post conflict justice context, to a large extent, the following table helps to understand the
concept of reconciliation in a post-conflict justice perspective.'

9 See, Mark Freeman.2005. Making Reconciliation Work: the Role of Parliamentarians. Stockholm: IDEA and IPU.

10 Preamble to the ICTY and the ICTR Statutes.

11 Jeremy Sarkin. 2004. Carrots and Sticks: the TRC and South Afiican Amnesty Process. Antwerp and Oxford: Intersentia.

12 For the use of different purposes See, Jeremy Sarkin and Erin Daly. 2004. Too Many Questions, Too Few Answers:
Reconciliation In Transitional Societies. Columbia Human Rights Law Review 35:661-728.

13 Section of 22 of the TRC Act prescribes the process of reconciliation between a perpetrator and a victim. It is same as
a compromise of a civil case between a plaintiff and defendant in the court of law. Thus, it carries no element of rec-
onciliation in a real sense. Since such compromise has been accepted as a ground for recommending amnesty for the
perpetrators of human rights violations during the armed conflict, this process is intended for facilitating amnesty.

14 David Bloomfield, Teresa Barnes and Luc Huyse, eds.. 2003. Reconciliation After Violent Conflict: A Hand Book. Stock-
holm: IDEA.

National Human Rights Commission, Nepal



Sambahak

Reconciliation process is: Reconciliation is not:

o finding a way to live that permits a vision of e an excuse for impunity;

the future; e only an individual process;
o the (re)building of relationships; e in opposition to/an alternative to truth or
e coming to terms with past acts and enemies; justice;
e asociety-wide, long-term process of deep e a quick answer;

change; e areligious concept;
e a process of acknowledging, remembering, and |e perfect peace;

learning from the past; and e an excuse to forget; nor
e voluntary and cannot be imposed. e a matter of merely forgiving.

In the early stage of transitional justice, only civil and political rights violations were dealt with. Thus,
the truth commissions’ mandates also were related to address such violations. In the last decade, the
transitional justice scholars are increasingly calling for the systematic protection and promotion of so-
cioeconomic rights within the framework of transitional justice practice as a core element of its agen-
da, rather than as a peripheral source of background information for it.!* Three reasons are identified

for such assertion.'®

First, the failure to address direct violations of social and economic rights may
explode into another civil war in the near future. Second, the opinion of the survivor population of the
armed conflict has put priority to socioeconomic concern over punishment, historical accounting or
reconciliation.'” And, third, the growing acceptance of indivisibility of human rights and rejection of
bias relating to hierarchies of different types of rights and identification and adjudication of violations
of economic and social rights through judicial and quasi-judicial bodies.'® Consequently, the recent
truth commissions are grappling with how and whether to investigate violations of economic and
social rights. This issue has been raised in the final reports of some commissions. Still, it is not settled
that how such violations be investigated thoroughly by commissions.!” Some truth commissions have

exceptionally dealt with violations of economic and social rights during the armed conflict.?

15 Padraig McAuliffe. 2017. Dividing the Spoils: The Impact of Power Sharing on Possibilities for Socioeconomic Trans-
formation in Post-conflict States. International Journal of Transitional Justice 11:197-217.

16 Ibid. There are a number of footnotes in the original article which are not referred here.

17 This seems true in Nepali context also. In a Survey conducted in 2008 it was found that the largest number of victim
identified compensation ad their immediate need (24 %). That was followed by education (17%), basic needs, such
as food, housing, and clothing (16 %), health and medical facilities (12%), employment (8%).. Only seven percent
asked for publicizing the whereabouts of the disappeared and three percent punishing perpetrators as their priority. See,
International Center for Transitional Justice and Advocacy Forum. 2008. Nepali Voices: Perceptions of Truth, Justice,
Reconciliation, Reparations and the Transition in Nepal, March. Kathmandu: ICTJ and Advocacy Forum.

18 Louise Arbour. 2007. Economic and Social Justice for Societies in Transition. International Law And Politics 401:1-28.
In respect of enforceability of economic and social rights in Nepal context, see Ananda Mohan Bhattarai. 2012. Access
of the Poor to Justice: The Trials and Tribulations of ESC Rights in Adjudication in South Asia. NJ4 Law Journal 2012
Special Issue:1-34; Nahakul Subedi. 2007. Economic and Social Rights: Constitutional Aspiration and their Enforce-
ability. NJA Law Journal 1:109—120.

19 Priscilla Hayner. 2011. Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions, 2" ed..
New York: Routledge. P.77.

20  Most of the cases discussed in the paragraphs to follow are drawn for an OHCHR publication, United Nations Office of the
High Commissioner of Human Rights. 2014. Transitional Justice and Economic Social and Cultural Rights. New York and
Geneva: OHCHR. It requires further inquiry to for more authentic resources which is not carried out in this paper.
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The Commission for Reception, Truth and Reconciliation (CAVR) in Timor-Leste made substantial
progress in inquiring economic, social and cultural rights violations during the repression. It was
mandated to inquire into and establish truth regarding human rights violations that took place in the
political context between 25 April 1974 and October 1999. The CAVR’s mandate also included look-
ing into the context, causes, antecedents, motives and perspectives which led to the violence. The
regulation establishing the commission defined the human rights in broad perspective.?! The CAVR
interpreted that this definition include violations of economic, social and cultural rights set forth in
Universal Declaration of Human Rights, the International Covenant of Economic, Social and Cultural
Rights, the International Convention on the Elimination of All Forms of Racial Discrimination, the
Convention on the Elimination of All Forms of Discrimination against Women, and the Convention
on the Rights of the Child.”

Because of the limitation of resources, the CAVR focused on investigating the human rights that were
most affected during the occupation that included the economic, social and cultural rights. The CVAR
looked economic, social and cultural rights violations in three ways:

First, it looked directly at violations of economic, social and cultural rights, and considered the conse-
quences of violations of civil and political rights for these rights. Second, it considered violations of
international human rights and international humanitarian law. In particular, it referred to rights under
the Covenant (not ratified by Indonesia) and, as Indonesia was the occupying Power in Timor-Leste, the
Commission also referred to provisions of the fourth Geneva Convention of 1949 and the 1907 Hague
Regulations which relate to economic, social and cultural rights. Third, in considering rights under the
Covenant, the Commission followed the conceptual framework of the Committee on Economic, Social
and Cultural Rights, and the views expressed in its general comments Nos. 3 and 12-15.%

Sierra Leone Truth and Reconciliation Commissions also looked into the root causes of conflict in
the country. In particular in investigated the economic violations such as looting and destruction of
property. It found that the conflict was caused due to the endemic greed, corruption and nepotism.
Those activities deprived the dignity of the people and reduced them to a state of poverty.>* However,
the commission did not use the international human rights concepts in analyzing economic and social
right violations.” The Guatemalan Commission for Historical Clarification (CHE) in its final report*
investigated into the root causes of armed conflict in Guatemala although it was not explicitly man-
dated to inquire those issues.”’” The CHE concluded that structural injustice, the closing of political

21 Ibid, p. 18.
22 Ibid.
23 Ibid.

24 Report of the Sierra Leone Truth and Reconciliation Commission, Witness to Truth Volume 11 (2004).

25  United Nations Office of the High Commissioner of Human Rights. 2014. Transitional Justice and Economic Social
and Cultural Rights. New York and Geneva: OHCHR. P.21.

26 Report of the Guatemalan Commission of Historical Clarification, Guatemala Memory of Silence (1999). Original in
Spanish language, summarized English translation available at: www.aaas.org/sites/default/files/migrate/uploads/mos_
en.pdf. Accessed on September 1, 2017.

27 United Nations Office of the High Commissioner of Human Rights. 2014. Transitional Justice and Economic Social

National Human Rights Commission, Nepal



Sambahak

spaces, racism, the increasing exclusionary and anti-democratic nature of institutions and the reluc-
tance to promote substantive reforms that could have reduced structural conflicts were the root causes
of armed conflict in Guatemala.?® In particular, it held that the genocide committed against the Mayan

population has violated their cultural rights and identified its impact.? It recommended, inter alia,
Guatemala become a party to various international human rights treaties.*

Despite their belief of the need to systematically investigate into economic and social rights viola-
tions, truth commissions are not able discharge this function comprehensively. Some of the reasons
for this inability are: limited resources, limited time frame, and lack of human resources to investigate
those violations and priority of conventional wisdom over civil and political rights violations. Thus,
there are calls for the establishment of separate Truth Commission for investigation of violation of
ESRs,*! albeit, this proposal does not seem plausible in the near future. A discourse is developed to
establish strong link between transitional justice measures and development.*?

Tracing the Causes of Armed conflict in Nepal

The ultimate goal of transitional justice is to contribute for the creation and maintenance of sustain-
able peace that is backed by human right respecting democratic regime. It is claimed, for this purpose,
we cannot simply sweep the past atrocities under the carpet. Any attempt to sweep the past atrocities
will erupt in violent conflict again. Ultimately, this view demands to identify and redress the root
causes of armed conflict or repression of the past. But the retributive approach ignores to go deep into
to indentify the causes. But simply seeks truth—through trial or truth commission—about the viola-
tion of civil and political rights. Moreover, the retributive approach of transitional justice treats the so-
cioeconomic causes of the armed conflict as the reasons for the violations of socioeconomic rights.*

It is difficult to precisely identify the causes of armed conflict in Nepal. It has many dimensions. Yet,
it is widely accepted that the abject poverty and inequalities among the people are the main causes
of armed conflict.** Further, as Thapa and Sharma claim, the weakness of the political parties in the

and Cultural Rights. New York and Geneva: OHCHR. P.21

28  Report of the Guatemalan Commission of Historical Clarification, Guatemala Memory of Silence (1999). Original in
Spanish language, summarized English translation available at: www.aaas.org/sites/default/files/migrate/uploads/mos_
en.pdf. Accessed on September 1, 2017. Paragraph 12.

29  United Nations Office of the High Commissioner of Human Rights. 2014. Transitional Justice and Economic Social
and Cultural Rights. New York and Geneva: OHCHR. P.21.

30  Report of the Guatemalan Commission of Historical Clarification, Guatemala Memory of Silence (1999). Original in
Spanish language, summarized English translation available at: www.aaas.org/sites/default/files/migrate/uploads/mos
en.pdf. Accessed on September 1, 2017. Paragraph 39.

31 Sam Szoke-Burke. 2015. Not Only ‘Context’: Why Transitional Justice Programs Can No Longer Ignore Violations of
Economic and Social Rights. Texas International Law Journal 50(3):466—494.

32 Lisa J Laplante. 2007. On the Indivisibility of Rights: Truth Commissions, Reparations, and the Right to Develop-
ment. Yale Human Rights and Development Journal 10(1): 141-177.

33 This view is prevalent in the Nepali legislative framework of transitional justice also. Section 27(f) of the Act requires
the commission to include the rood casus of armed conflict and recommend for measures to be adopted for ensuring
non-recurrence of such incidence in the future. But it does not explicitly mandate the commission to investigate into
the violations of economic and social rights during the armed conflict.

34 Sonali Derayanagala. 2005. The Political Economy of Civil Conflict in Nepal. Oxford Development Studies 33(1):47-62.
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policy formulation despite their long historical roots for political protest, non accountability and non
responsiveness of the parliamentarians, and unequal economic and social structure of the State were
causes of the conflict.** But this hypothesis fails to answer while these conditions were perpetuating
in Nepal for a long time and why the Maoist rebellion erupted in a particular time when at the inter-
national level the communist ideology was eroding and Nepal was in the early years of parliamentary
democratic system. Ali and Basu acknowledge that poverty and economic underdevelopment consti-
tuted a critical backdrop but argue that the immediate cause of the conflict was the failure of the State
to address the Maoists movement in a satisfactory way within a democratic set up.** Moreover, the
repressive face of the democratic government during 2050 B.S. triggered the rebellion. Thus, it may
be argued that the latent causes of the conflict were violations of economic and social rights but the
rebellion was triggered by the violations of civil and political rights.

From the ESCR perspective, the violations of those rights were the root causes of armed conflict.
These were further violated during the armed conflict and taken as the produce of armed conflict.?’
Some of the ESCR seriously violated during the armed conflict include (i) right against discrimina-
tion, (ii) right to adequate standard of living including adequate food and decent housing, (iii) right to
employment, (iv) right to education, and (ii) right to freedom form economic and social exploitation.

Transitional Justice Initiatives and ESCR in Nepal

After a violent conflict, a society aspiring for a right-based democratic regime should learn from its
past. Learning, in the traditional understanding of transitional justice, has a narrow aspect which has
been limited to the extreme repression caused by serious violations of CPR. And the causes of ESCR
violations were left behind. Likewise, the Nepali peace process took account of investigating the
violation of the former through CPA and Interim Constitution, but the later was not given a place for
inquiry in transitional justice process. However, the Comprehensive Peace Accord (CPA) is lauded
as being holistic and ambitious for including economic and social issues since it puts economic and
social transformation at the center of peace process.*® This section gives a cursory look of the com-
mitments made for ESCR violations in the instrumental documents of Nepali peace process. For the
purpose of clarity, in this paper, transitional justice initiatives in Nepal are discussed in three head-
ings: CPA, constitutional arrangements, legislative plan and judicial initiatives.

a. Comprehensive Peace Accord: In the CPA, in addition to the repeated commitments for
the socio-economic transformation of the Nepali society, both parties agreed for the promotion of and

35 Ganga B. Thapa and Jana Sharma. 2009. From Insurgency to Democracy: The Challenges of Peace and Democracy-
Building in Nepal. International Political Science Review 30(2):205-219.

36 Ali Riza and Subho Basu. 2007. Paradise Lost? State Failure in Nepal. London, Boulder, New York, Toronto, and
Plymouth: Lexington Books..

37 Tafadzwa Pasipanodya. 2008. A Deeper Justice: Economic and Social Justice as Transitional Justice in Nepal. /nterna-
tional Journal of Transitional Justice 2: 387-397.

38 United Nations Development Program. 2014. Transitional Justice and Economic, Social and Cultural Rights. New
York and Geneva: UNDP.

National Human Rights Commission, Nepal



Sambahak

refraining from obstruction to the exercise of human rights including ESCR.** Those rights include
right to employment, right to food security, right to health, right to education and right to property,

right of women and children.® Further, it calls for facilitating for the exercise of certain ESCR rights
violations that were being continued at the time of singing of the CPA. It was agreed for creating an
inventory and immediate return of private and public property that were (forcefully) captured during
the armed conflict.*! Similarly, it assures the internally displaced persons (IDPs) of the return to their
original place or to settle in other place of their choice.* A study presents a gloomy picture in the

enjoyment of ESCR even after one decade after the signing of the CPA.*® It states that the people are
still deprived of their rights to employment, right to food, right to education, right to health, right to
property and right to social security.

In respect of transitional justice mechanisms, the CPA calls for the establishment of National Peace
and Rehabilitation Commission, Truth and Reconciliation Commission and State Restructuring Com-
mission. Truth and Reconciliation Commission along with a separate Commission for Investigation
of Enforced Disappearance has been established very lately.** But two other commissions have never
been established. It is said that Ministry of Peace and Reconstruction was established in lieu of Na-
tional Peace and Rehabilitation Commission. Ultimately, state restructuring—creating federal unites
dividing the previously unitary state—was carried out in the Constitution through the Constituent
Assembly without establishment of State Restructuring Commission envisioned in the CPA. And, at
the local level self governing units were created by the government on the recommendation of a Local
Body Restructuring Commission constituted under the Article 295(3) of the Constitution of 2015.%

b. Constitutional Arrangements: The Interim Constitution of 2007 is the offspring of the peace
process. Thus, it was designed to facilitate for the adoption of final constitution through a constituent
assembly. Still, it provided for an extensive list of economic and social rights as fundamental rights.
These rights include right regarding environment and health (art. 16); education and cultural rights (art.
17); rights regarding employment and social security (art. 18); right to property (art. 19); right to social
justice (art. 21); right against exploitation (art. 29); and rights regarding labor (art. 30). In addition to the
enumeration of those fundamental rights, it calls for reparation and rehabilitation of the conflict victims

39 Comprehensive Peace Accord entered between the Government of Nepal and the Communist Party of Nepal (Maoist)
1 November 2006, Place not mentioned (hereafter referred to as CPA) Preambular para 9 and section 3.

40 CPA, para 7.5.

41 CPA para 5.1.8.

42 CPApara5.2.8and 7.3.3.

43 For a brief evaluation of the human rights provisions during one decade of the signing of the CPA, see generally,
National Human Rights Commission. 2016. Ten Years of Comprehensive Peace Agreement: Human Rights Situation .
Available at: http://www.nhrcnepal.org/nhrec_new/doc/newsletter/Nepal NHRC CPA_10Yrs_Report Eng 2016.pdf,
accessed on September 1, 2017.

44 Both commissions were established on February 10, 2015.

45 The Himalayan Times. 2017. Government Finally Receives Local Body Restructuring Report . 6 January. Available
at: https://thehimalayantimes.com/kathmandu/govt-finally-receives-local-bodies-restructuring-report/, accessed on
September 1, 2017.

National Human Rights Commission, Nepal QE3!



Sambahak

as well as provisions for Disappearance Commission as well as Truth and Reconciliation Commissions
as envisioned in the CPA.*® Further, the Interim Constitution has annexed the CPA to its fourth schedule,
giving it a constitutional status that was liberally interpreted by the Supreme Court.*’

A'look of the ESCR provision in the 2015 Constitution confirms a clear influence of the Interim Con-
stitution upon it. There is a wide extension of ESCR rights in the new Constitution in two ways. First,
in addition to the above mentioned rights included in the Interim Constitution, some more ESCRs
of general nature have been slotted in. These are: right to education (art. 31), right to language and
culture (art.32), right to employment (art. 33), right to labor (art. 34), right to health (art. 35), right
related to food (art. 36), right to residence (art. 37), right to social justice (art.42), and right to social
security (art. 43). Second, some ESCRs relating to a particular group are incorporated in. These rights
include rights against untouchability and discrimination (art.24) right of dalit (art. 40), right of senior
citizen (art. 31), right of women (art. 38), right of children (art. 39), and right of consumers (art. 44).
Since most of those ESCR are to be implemented through legislative laws, the Constitution has im-
posed a three year’s time bound duty upon the State to enact laws for the enforcement of fundamental
rights.** By default, this duty is directed towards enforcement of ESCRs. Still, it is not known the
value of constitutionalizing the economic and social rights in Nepal. The research finding shows that
there is a robust link between the constitutionalizaton of those rights and their realization, in particular
the right to health.*

In respect of TRC, as the important transitional justice mechanism, both the CPA and Interim Consti-
tution have understood it in a very limited sense: to inquire into those who committed serious viola-
tions of human rights and involved in (commission of) crimes against humanity during the armed
conflict, and to create an environment of reconciliation in the society.*® The 2015 Constitution has no
particular commitments except taking ownership of the process carried in the past. It generally states
the peace process activities carried out under the Interim Constitution shall be deemed as carried out
under this Constitution.’!

c. Legislative Framework: The enactment of the legislation for the establishment of Truth and
Reconciliation Commission has undergone a long gestation period of seven years (2007 to 2014). In
2007, the Ministry of Peace and Reconstruction floated a TRC Bill for comment and suggestions from
various stakeholders.> For the formal legislative purpose, two separate Bills for the establishment of
separate Disappearance Commission and, Truth and Reconciliation Commission were tabled in the

46 Interim Constitution 2006., paragraphs (q), (1), (s) and (t) of Article 33.

47 Liladhar Bhanari et al. v. Office of the Prime Minister and Council of Ministers et al. (2065) 50:9 NKP 1086.

48 Article 47 of the Constitution of Nepal, 2015.

49  Elizabeth Kaletski, Lanse Minkler, Nishith Prakash and Susan Randolph. 2016. Does Constitutionalizing Economic
and Social Rights Promote Their Fulfillment? Journal of Human Rights 14(4): 433-453.

50 CPA Paragraph 5.2, Interim Constitution,2006 Article. 33(s).

51 Constitution of Nepal 2015, Article 304(2).

52 For a general comment and English translated version of the Bill, see, Amnesty International. 2007. Nepal: Reconcili-
ation Does Not Mean Impunity: A Memorandum on the Truth and Reconciliation Commission Bill (13 August 2007,
Index number: ASA 31/006/2007).
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Parliament in late 2009 and early 2010 respectively.”* While these Bills were under discussion in the
legislation committee of the Parliament, due to the expiry of tenure of the Constituent Assembly on
27 May 2012 all the Bills tabled in the Constituent Assembly in the capacity of Legislature lapsed.
On 12 March 2013 the Government promulgated an Ordinance for establishing a single commission:
Disappearance, Truth and Reconciliation Commission Ordinance.> Under this Ordinance except rape
other conflict-era crimes including enforced disappearance were amenstiable.>® This Ordinance was
immediately challenged in the Supreme Court.

The Court ruled that Ordinance was unconstitutional basically on two grounds: (i) for violating con-
stitutional provisions for the formation of two separate Enforced Disappearance Commission; and
Truth and Reconciliation Commission, and (ii) giving unrestricted power for recommending amnesty
to the commission.*® Furthermore, the Court ruled that in the absence of those unconstitutional pro-
visions, the Ordinance is not practically functional. Thus, it ordered the government for the making
necessary legal provisions to address the issue of past human rights violations. Thus, the Government
tabled a Bill for establishing two separate Commissions under the same statute in the Parliament. The
Bill was enacted, with minor changes, into an Act in May 2014.%" That was again challenged in the
Supreme Court and the court declared some of its provision ultra vires to the Constitution.”® In the
foregoing paragraphs some provisions the Act are discussed from the ESCR perspective.

The legislative framework seems basically driven to address civil and political rights violations.** It
is usual to the conventional functions of the TRC. However, there are some avenues in the legislation
that touch upon ESCR violations. One of these places is the definition of victim under Section 2(h) of
the Act.®* This definition has classified victims as a person [individual] or as a community. Recogniz-
ing a community as a victim of gross human rights violations committed during the armed conflict is
a positive step towards accommodating ESCR in transitional justice process. The humanitarian, social
and communal suffering of a community may also cause the ESCR violations of the members of the
community. However, there are serious problems related to group rights under the legislative scheme.
First, Nepali legal system does not recognize a group as a right holder. In this case, it seems not fea-
sible to identify suffering of the community as the violation of legal rights. Second, there are no other

53 Bill no 13 for the establishment of Enforced Disappearance Commission was tabled on 4 December 2009 and Bill no
1 for the establishment of Truth and Reconciliation Commission was tabled on18 March 2010.

54  Ordinance no 8 of the Year 2069.

55 Section 34 of the Disappearance, Truth and Reconciliation Commission Ordinance, 2069.

56  Madhav Kumar Basnet v. Office of the Prime Minister and Council of Ministers et al. (2070) 55:9 NKP 1101.

57  Commission for Involuntary Disappearance and Truth and Reconciliation Commission Act, 2071, Act no 1 of the Year
2071, Nepal Gazette, Issue 64, Additional Issue 2, Part 2 Dated 2071. 1.28. Available at http://www.dop.gov.np/down-
load file/Bepatta 1400661957.pdf, accessed on September 2, 2017.

58  Suman Adhikari v. Office of the Prime Minister and Council of Minister et al (2071) 56:12 NKP 2069.

59 Section 2(j) enlists seven categories gross human rights violation. Under these categories ESCR violations may be
hardly included only in two categories.

60  Section 2(h) reads as; “victim” means a person or family member of a person who died or suffered physical, mental or
sexual or financial loss as a result of the gross violations of human rights committed during the armed conflict and the
term also includes a community that suffered serious adverse humanitarian, social or communal consequences as a result
of gross violations of human rights.
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corresponding provisions in the Act that are intended to provide remedy for the sufferings born by the
communities due to the human rights atrocities committed during the armed conflict. Thus, the defini-
tion will not be operative in practice. By default, including community as victim becomes redundant
unless supporting legislation is provided with. Still, there is space for constructive way for the TRC
to give effect for through recommending reparation to the community suffered by the armed conflict
on the basis international human rights law.

At an individual level, the definition of gross violations of human rights defined under Section 2(j)
basically includes civil and political rights. However, some cases of ESCR violations may be included
in the gross violations of human rights. First types of cases are internal displacements. Section 2(j)
(8) of the Act included displacement [of a person] caused due to forceful eviction of the person form
residence or any other reason as serious violation of human rights. Second, category includes looting,
possession (forceful), destruction and arson of personal or public property.®' Third situation is includ-
ed in more generic sense in Section 2(j)(8). Under this category, there types of human rights violations
are included (i) crimes against humanity, (ii) inhuman acts in violation of international humanitarian
law, and, (ii) inhuman acts in violation of international human rights law. Thus, ESCR violations may
be included into the mandate of the TRC more easily under violation international human rights law. It
is more plausible to analyze under the Nepal’s obligation under international human rights law, since
Nepal is a party to the main ESCR instruments.® Further, the inclusion of ESCR violations under the
mandate of the TRC may be derived from the liberal interpretation of its reporting mandate. In the
report of the TRC, Section 27(1)(f) requires to include the inherent causes of the armed conflict and
recommend necessary reform measures—policy, legal, institutional, administrative and practical—to
ensure non-recurrence of such incidences in the future. As mentioned in the previous paragraphs vio-
lations of ESCR is one of the causes of armed conflict in Nepal. Thus, the TRC may investigate such
violations under its reporting mandate.

d. Judicial Response: The Supreme Court of Nepal has been exercising wider jurisdiction in
the matter of judicial review of legislation and administrative actions. On the exercise of this power it
has creatively extended the right jurisprudence in Nepal.® For the purpose of this paper, the Supreme
Court jurisprudence may be classified into two categories. First, the Supreme Court jurisprudence
in enforcing ESCR in general. And, second, specific rulings on transitional justice issues. Under the
1990 Constitution, the Court interpreted the right to life includes the right to clean environment and

61 Section 2(j)(7).

62  Nepal became a party to United Nations Convention on the Rights of Child, 20 November 1989, 1577 UNTS 3, (entered
into force 2 September 1990) on 14 September 1990; Convention on the Elimination of All Forms of Discrimination
against Women, 18 December 1979, 1249 UNTS 13 (entered into force on 18 December 1979) on 22 April 1991; Inter-
national Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS 3 (entered into force on 3
January 1976)..

63  Ananda Mohan Bhattarai. 2012. Access of the Poor to Justice: The Trials and Tribulations of ESC Rights in Adjudica-
tion in South Asia. NJA Law Journal 2012 Special Issue: 1-34; Malcolm Langford and Ananda Mohan Bhattarai. 2011.
Constitutional Rights and Social Exclusion in Nepal. International Journal on Minority and Group Rights 18: 387-411.
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health.® Under this Constitution, various ESCRs were put under the Directive Principles of the State.
The Supreme Court interpreted that those commitments are not mere jargons but imposed obligations
upon the State to work for the realization of those commitments as rights.%® For this purpose, the
Supreme Court has issued directive orders to government for implementing ESCRs.% These rights
include right to health®” and right to food.*® Thus, despite difficult in realization in the grounds, these
rights are beyond justifiability debate in Nepal.®® Further, the incorporation of various ESCRs in 2006
and 2015 Constitution has made them directly enforceable in Nepal.

The Supreme Court has established a robust jurisprudence in transitional justice issues, in particular limit-
ing the scope of amnesty for conflict related human rights abuses.  Here we will discuss some judgments
in respect of addressing ESCR violations in post-conflict context. In Rabindra Dhakal’* the Supreme
Court drawing on the various principles of international law and persuasive force of the judgment of re-
gional human rights courts and the Indian Supreme Court set some groundbreaking principles for dealing
with the past human rights violations in Nepal. These are criminalizing forced disappearance, providing
reparation (in the name of interim relief) to the victims of enforced disappearance, and establishing a
commission to find out whereabouts of the disappeared. Although the reparation in Rabindra Dhakal
was taken as the remedy for violations of civil and political rights, the court has recognized the need to
address the survivor’s economic hardships for granting compensation in the latter cases too.” In Liladhar
Bhandari the contents of the CPA were given a meaningful place into the legal system by the Supreme
Court. It gave importance to the commitments made by the parties in the CPA and with the backing of
the right to property under the Interim Constitution, established the obligation of the State to enforce the
provisions related socio-economic rights mentioned in the CPA.*This may be interpreted in the line that
the social and economic rights commitments made in the CPA may be enforceable in the court of law.

Although the Supreme Court did not talk categorically about the purpose of the restorative justice and
its use in transitional justice process, it has greatly emphasized the importance of the role of the vic-
tims in this process. In addition to the requirement of reparation to the victims for their sufferings, it
emphasized the need to give them an opportunity for meaningful dialogue and to respect their views

64 Surya Prasad Sharma Dhungel v. Godavari Marble Industries Pvt. Ltd. et al 2052 (1995) NKP Golden Jubilee Spe-
cial Volume (NKP)169.

65 Yogi Narahari Nath v. Secretariat of Council of Ministers et al (2053) 38:1 NKP 33; Prakash Mani Sharma v. Secre-
tariat of Council of Ministers et al (2054) 39:6 NKP 312.

66  Prakashmani Sharma et al v. Government of Nepal et al. (2065) 50:8 NKP 56.

67  Advocate Kamal Neol v. Government of Nepal (2068) 53:7 NKP 1142.

68  Advocate Prakashmani Sharma and et al. v. Office of the Prime Ministers et al. (2068).53:1 NKP 97.

69  For further analysis in this area see, Nahakul Subedi. 2007. Economic and Social Rights: Constitutional Aspiration and
their Enforceability. NJ4 Law Journal 1(1): 109-120.

70 For detail survey of the Supreme Court’s jurisprudence on transitional justice, see, Rishikesh Wagle, 2015. An Overview
of Supreme Court’s Jurisprudence on Transitional Justice. NJ4 Law Journal 9(1):76-90.

71 Rabindra Prasad Dhakal on behalf of his brother Advocate Rajendra Prasad Dhakal et al v. Government of Nepal,
Ministry of Home Affairs et al ( Special Issue, Jestha 2064) Supreme Court Bulletin 1.

72 Buddhi Bahadur Praja et al. v. Government of Nepal et al., Writ no. 3448 of the Year 2063, decision date 2061.01.30.;
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in granting amnesty to the perpetrators of human rights violations. In Madhav Basnet, it ruled that the
provision of Section 23 of DCATRC Ordinance, providing that the amnesty applicant should express
remorse for committing serious violations of human rights in a way that is satisfactory to the victims,
is not adequate. It is because there is absence of prescription for how and where such repentance is to
be made. Consequently, through the recommendation of the commission on the basis of application to
the commission stating that the applicant has expressed apology to the victim, one gets immunity from
the crimes under domestic and international law.” The Court argued that the term “consultation” used
in Section 23 of the Ordinance does not mean consent. It only indicates a state of a dialogue (between
the commission and victim). Thus, it ruled this provision has not made the consent of the victims an
essential element for granting amnesty.” That may be interpreted as violating the effective remedy for
the victims. And the court ordered for the amendment of the legal provision taking into consideration
the consent of the victims as an essential condition for granting amnesty.” In Suman Adhikari the Court
reiterated its previous orders and ruled the Commission is obliged to respect those rulings through non-
acceptance of amnesty for serious violations of human rights without the consent of the victims.” The
jurisprudence of the Supreme Court explicitly indicated the need to address the socio-economic needs
of the survivors and ensure their effective role in the transitional justice process.

Current Landscape of Transitional Justice in Nepal

The current state of the transitional justice process in Nepal is undergoing a very pathetic stage. It
seems that the flagships of transitional justice process, the TRC, (and CIEDP) is a project designed
to fail. It is because it has been facing internal as well as external legitimacy crisis from the begin-
ning. Internally, the victims’ groups and human rights NGOs are skeptical about the credibility of the
individual members of the commission. They argue they are handpicked for derailing justice. They
doubt that the TRC is established for granting amnesty to the perpetrators of human rights violations.
This skepticism has been further strengthened by the lack of the government’s initiative to amend the
TRC law as per the Supreme Court rulings for limiting the ambit of amnesty. Further, the individuals
and group that fought in the conflict are still holding political balance of power and are not in favor of
seeking criminal accountability for past human rights abuses. Externally, the amnesty clause is taken
as the crisis of legitimacy. The United Nations has categorically expressed its inability to cooperate
with the commission unless it amnesty recommending is limited as per the Supreme Court rulings.”
Further, the external actors are pressing for the prosecuting human rights abuses marginalizing the
need of addressing socio economic rights violations of the survivors.” Thus, the Nepali transitional

74 Madhav Kumar Basnet v. Office of the Prime Minister and Council of Ministers et al. (2070) 55:9 NKP 1101

75  Ibid.

76  Ibid.

77 Suman Adhikari v. Office of the Prime Minister and Council of Minister et al. (2071) 56:12 NKP 2069.

78 UN OHCHR Nepal: OHCHR Position on UN Support to the Commission on Investigation of Disappeared Persons and
the Truth and Reconciliation Commission (16 February, 2016).

79 For instance, the OHCHR has published a detail Nepal Conflict Report (2012). It has comprehensively documented
serious violations of civil and political rights—unlawful killings, enforced disappearances, torture, arbitrary arrest and
sexual violence—along with Nepal’s international law obligations to address those violations. It also recommends
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justice process has not been blue printed to go ahead with or without seeking criminal liability.

The two-year term of the TRC (and CIEDP) has been lapsed and the tenure has been extended by
the government for one more year as per the legal framework permit. However, the evaluation of the
work of the TRC and working pattern shows that it shall not be able to deliver its mandate on time.
During these two years, the Commissions have collected about sixty thousands complaints of seri-
ous violations of human rights committed during the armed conflict. However, the complaints have
not sill been classified on the basis of types of human rights violations mentioned in the Act. Thus, it
cannot be said that how many of these complaints are related to the violations of ESCR and how the
TRC will deal with them.

On the study of one year’s interim report of that commission, the commissions are leaning towards
retributive justice. The CIEDP has asked for criminalization of enforced disappearances® and the
TRC other serious human rights violations®!. It is good to have such criminal law. However, these
commissions’ emphasis on retributive approach has contributed negatively to the transitional justice
process in Nepal. First, the forces that want to resist prosecution see that the commission is going to
be a criminal investigation leading to prosecution. That is playing role for the lack of real cooperation
from the government. Second sticking criminal accountability, the commission has itself undermined
its greater role for recording acceptable conflict history, provide reparation to the survivors and rec-
ommend measures for non-recurrence of human rights abuses in the future. Nor it seems that it will
succeed to independently deal with the sixty thousands complaints. In this backdrop, a proposal for
the establishment of another strong commission in Nepal to deal with those issues seems plausible. %
However, in the near future next commission will not happen. Now it can be said that the current pat-
tern of working of the commission has seriously undermined on inquiring into and providing remedy
to the ESCR violations committed during the armed conflict.

Concluding Remark

The CPA has envisioned the need for addressing ESCR violations as a main component of transitional
justice in Nepal. It goes beyond the retributive approach of transitional justice that dates back to the
era of watertight compartmentalization of CPR and ESCR and did not pay attention to ESCR in tran-
sitional justice process. This is a milestone development towards holistic approach on human rights.
The adoption of optional protocol-I of ESCR, Vienna Declaration and Program of Action, giving
justifiability content by the domestic and regional human rights courts have direct influence on the
recognition of universal, indivisible and interdependent and interrelated nature of human rights. One
of the signs in this regards is the investigation of root cause of armed conflict by some of recent TRCs.

stakeholders to address those violations. But, the report does not mention the violations of economic and social rights
violations committed during the armed conflict.

80  Commission for Investigation of Enforced Disappearances, I (2072 B. S.).

81 Truth and Reconciliation Commission, Interim Report (2072 B. S.).
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Incorporation of the ESCR mentioned in the CPA as fundamental rights in the Interim Constitution,
2006 and elaboration in Constitution of Nepal, 2015 may be seen as the direct impact of those de-
velopments in respect of transitional justice in Nepal. This has been further backed by the Supreme
Court judgments. Despite CPA provisions, constitutional provisions and Supreme Court rulings on
indivisibility of human rights in post-conflict situation in Nepal, the TRC legislative framework has
emphasized on dealing with past basically on addressing the civil and political rights violations. Fur-
ther, it seems that on the basis of current functioning of the TRC, it is unlikely to predict that it shall
be able to investigate into the violations of ESCR committed before and during the armed conflict.
Consequently, in the absence of such investigation, it shall not be able to recommend for the necessary
reform needed for non-repetition of such violations in the future.

The stakeholders of Nepali transitional justice process should recognize that the timing and context
is very important for smoothly adopting and implementing transitional justice measures. Where the
forces that were responsible for human rights abuses still hold political power balance, it is not fea-
sible to seek criminal accountability quickly after the end of armed conflict. Huntington’s advice, if
you opt for prosecution do it promptly (within one year) or not,* has been proved incorrect in practice
in the experience of Latin American transitions. Decades after democratic transitions, atrocities of the
previous regime are being prosecuted in that continent including Argentina,3 Peru® and Chile®. In
the Nepali context, the TRC (and CIEDP) should not seek ambitious project of detail criminal investi-
gation for prosecution. The successful recovery, documentation and analysis of the conflict-era human
rights abuses should be the foremost priority of the transitional justice process Prosecutions may take
place when the context and time is ripe. Moreover, unearthing the truth and its formal documentation
will facilitate to achieve other objectives of the project i.e. securing right to truth, providing reparation
and facilitate reconciliation. Thus, in the current environment, it is prudential for the TRC to focus on
the investigation of conflict-era human rights violations including ESCR violations in systematic way
and recommend for addressing those violations in a restorative approach. The retributive justice my
take place in the future. The detail investigation, documentation and systematic analysis of the viola-
tions may also serve the retributive objectives too.

As discussed above there are ample avenues for the TRC to inquire socio-economic causes of armed
conflict in the frame of ESCR violations under the international human rights law obligations. This
will, in reality, facilitate in achieving long-term sustainable peace in Nepal through redressing the
survivors and respecting the rule of law.

83 Samuel P. Huntington. 2017. The Third Wave: Democratization in the Late Twentieth Century. Norman and London:
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Witness Protection in the Cases of Human Rights
Abuses : An Analysis

- Dr. Hari Bansh Tripathi

Abstract

Witness protection is undoubtedly the most effective measure to provide protection to victims
and witnesses so as to obtain their free, frank and fearless testimony for ascertaining the truth
and arriving at justice. Needless to say, in the absence of adequate and eftective witness pro-
tection measures, the witnesses, for fear of reprisal, may hesitate to come forward to give their
testimony. In the incidents of human rights violations victims and eye-witnesses generally hap-
pen to be major source of evidence. Without their crucial testimony it shall be pretty difficult
to ascertain the guilt of the perpetrators.

The testimony of witnesses including victims plays a crucial role in the successful prosecution of
criminal cases including those involving violations of human rights and humanitarian law. Witnesses
are regarded as the corner stone of a successful criminal justice system. Witness testimony becomes
all the more important in cases involving human rights abuses which took place long back in the past
but their prosecution could start before a transitional justice mechanism only after a considerable gap
of time. It is so because due to the considerable loss of time other tangible evidences generally get lost
or destroyed. In such a situation the oral evidence of the victims of the abuses who had themselves
directly undergone the pains and sufferings caused by the violations or infringement of their rights or
the eye witnesses of such incidents occupy crucial importance in ascertaining the truth of the matter
and making the perpetrators accountable for their misdeeds.

However, such witnesses generally hesitate to come forward to give testimony for fear of reprisal,
intimidation or threat caused to their personal security by the perpetrators or violators who may be
placed in powerful positions, political, bureaucratic or security service related wings. This scenario
is equally applicable even in case of human rights violations taking place in overall social or national
context. So the witnesses and victims’ right to protection occupies a prominent place in the contem-
porary criminal justice system and plays a significant role in combating impunity, ensuring account-
ability, serving the end of justice and achieving reconciliation. Therefore, the victims and witnesses
need to be assured of their safety and security, and they should not be allowed to suffer from any re-
percussions on account of their participation in the judicial or non-judicial proceedings. However, this
paper proposes to discuss only some important aspects of victim protection in regard to human rights
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violations and the measures resorted to by human rights defenders and the proceedings undertaken by
the National Human Rights Commission.

In fact, witness protection and witness assistance constitute a significant part of the State obligation to
uphold the human rights of the citizens. It is a basic duty of the State to ensure the safety and security
of the people including the victims and witnesses who come forward to cooperate in the judicial or
non-judicial proceedings in order to ensure the criminal accountability of the perpetrators of human
rights violations. Article 3(3) of The International Covenant on Civil and Political Rights (ICCPR)
obligates the State parties to ensure access to effective remedy when rights and freedoms including
the right to personal security guaranteed by the Covenant are infringed.

Witness Protection and Witness Assistance

The concept of witness protection also incorporates the concept of witness assistance. No scheme
of witness protection can be complete in the absence of an effective witness assistance program. Al-
though witness protection and witness assistance seem to be interrelated, both are, in fact, two distinct
operational mechanisms. Witness assistance focuses on providing financial, material, medical and
psycho-social support to victims and witnesses throughout the legal process through governmental,
voluntary and community based means. Witness assistance is primarily meant to prevent retrauma-
tization of the victim and to protect a witness’s capacity to provide effective testimony. On the other
hand, witness protection focuses on practical measures to protect the safety and security of victims
and witnesses from physical violence, threats of violence, intimidation, retaliation or other threaten-
ing or harassing conduct." A number of interventions on this count may involve the protection of
identity of witnesses, providing measures for their physical safety and security, relocation, in-camera
hearing and testimony through video-conference.

Objectives of Witness Protection

The concept of witness protection is chiefly guided by two objectives. Firstly, it aims at protecting the
proofs and evidences collected in course of crime investigation. And secondly, it focuses on ensur-
ing physical and mental security/well being of the witnesses so that they may not hesitate to come
forward to assist in the judicial process in finding out the truth and ascertaining the accountability
of the alleged perpetrators. In fact, the objective of witness protection is to increase the efficacy and
effectiveness of justice administration. In short, the objectives of witness protection can be summed
up as follows:

i.  To respect and promote the human rights of victims and witnesses including their individual
liberty and dignity, and to protect them against any physical or mental insecurity;

ii.  To provide security to victims and witnesses who dare to stand up against violations and in-
fringement of human rights;

1 ICJ, 2011. 2011. Witness protection in Nepal: Recommendations from International Best Practices, International Com-
mission of Jurists, p.2.
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iil.

1v.

V1.

Vii.

To protect the cooperating witnesses against any type of violence, assault, threat or intimida-
tion posed to them by the violators;

To prevent the prospective re victimization of the cooperating witnesses only because they
agree to give their testimony;

To protect the important proofs and evidences necessary for ascertaining the guilt of the perpe-
trators or to create a sense of security among the witnesses so that they may not turn hostile;

To minimize the loss and sufferings caused to witnesses and the victims of human rights abus-
es, and to compensate them for their loss and/or to work for their rehabilitation; and

To ensure victims’ accessibility to the legal and judicial process, and to end impunity by mak-
ing the perpetrators accountable for their highhandedness.

Guiding Principles of Witness Protection

The values guiding the concept of witness protection and its guiding principles can be briefly de-

scribed as mentioned below:

1.

1i.

iil.

The issue of the security of victims and witnesses is basically interrelated with the primary
duty of the State to guarantee the basic human rights of the people. Every democratic State
bears the primary responsibility for protecting the rights of all persons under its jurisdiction.
It is for this reason that when a State shows its inability or unwillingness to protect its people
against any threat to their life and security, the protection of the population becomes the shared
responsibility of the international community.

A scheme of witness protection should not be lopsided or unfair towards the rights of the ac-
cused. Therefore, all the protective measures meant for the protection of victims and witnesses
ought to be based on proper coordination and balance between the principle of fair trial and the
rights of the accused. In fact, efficacy of a judicial process is very much dependent on a just
and equitable balance between justice requirements as well as confidentiality and security of
the witnesses. Respect for confidentiality is so fundamental that any breach of confidentiality
can have serious, sometimes even fatal, consequences for the cooperating witnesses. Such a
breach of confidentiality may erode the credibility and even the safety of human rights defend-
ers, besides the effectiveness and acceptability of their human rights works.

The independence of victims and witness protection mechanism must be ensured against any
probability of interference by executive or security wings. In order to make it immune from
unwarranted influence or any dictates of the Police or other executive wings of the State, it
must be set up as a separate, independent unit. The independence of such a protection mecha-
nism becomes all the more important in view of the fact that sometimes persons charged with
gross violations of human rights happen to occupy influential positions or power in the day-to-
day administration or security services of the State.
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1v.

V.

Vil.

Viil.

Informed consent of the cooperating persons in investigation or trial of cases of human rights
violations is necessary. The nature and possible impact of the use of information provided by
the cooperating persons should be clearly explained to them. Prior to collecting any informa-
tion from such persons, their informed and formal consent should be obtained in advance in
regard to the use of such information or accounts provided by them. They should be also cau-
tioned against the likely risks posed by revelation of such information.

However, notwithstanding the consent given by any witness, the human rights defenders are
required to assess any damaging impact on him/her, and should make proper decision about
the prudent use of such information.

In all circumstances, human rights defenders are obligated “not to jeopardize the life, safety,
freedom and well-being of victims, witnesses and other cooperating persons.”” Human rights
defenders and other concerned officials should never forget their duty of working for the pro-
tection and promotion of human rights guided by the major objective of not causing any harm
to life, liberty, security and personal freedoms of the victims and witnesses. It is their prime
responsibility to balance the need to gather information and the potential risk of harm to those
who may provide such information.” That is to say, the universally accepted principle of “Do
No Harm” should be always the guiding principle of every human rights defender while work-
ing in the field.

Security and protection are a context-based and context-specific issue. So there can be hardly
any single correct approach or strategy to addressing the issue of security of victims, witnesses
and cooperating persons. Efficacy of a successful protection strategy should be dependent on
political and security environments, the commitment of national authorities, national witness
protection mechanism and the means and resources available at the operational level in the
field. Therefore, human rights defenders can adopt measures for witness protection as required
by a particular situation only if they are fully acquainted with the local, regional and national
contexts.

The planning phase in the context of human rights monitoring is very important as it relates to
determining what information needs to be gathered and from whom, how and where. So the
information collecting process requires scrupulous planning. As such, the interview of victims
and witnesses should be carefully planned. And preventive and protective measures should be
adopted to ensure their safety and security before, during and after the interview or enquiry.
For this a safe place for contacting the cooperating person should be carefully selected so as
to ensure its privacy. Also, special care should be taken to ensure that video camera or other
means of external surveillance are not discreetly set up at or around the place of interview.

2

3

United Nations. 2001. United Nations Manual on Human Rights Monitoring. New York and Geneva: United Nations
Human Rights Office of the High Commissioner. P. 8.
Ibid, p.9.
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IX.

XI.

Protection of information is closely related to the safety and security of cooperating persons.
It is, therefore, highly essential to adopt means for effective management and protection of
confidential information provided by the interviewees. In order to protect the confidentiality of
such information a secure information management system including Computer passwords or
code language should be put in place. Standardized use of codes for identification of victims,
witnesses or sources may be an effective means for achieving this purpose. The account of the
alleged human rights incident and the personal data of the interview should be recorded and
placed separately on a separate Notebook and a sheet of paper with a specific code assigned
for the concerned person. Besides, only a limited number of concerned persons should be
allowed to have access to such information system depending on the needs and relevance of
such information.

Since maintaining confidentiality of victims, witnesses and other cooperating persons is of
crucial importance in human rights monitoring, such confidentiality can be ensured by adopt-
ing the following measures:

a. The person having knowledge of confidentiality protected personal introduction infor-
mation about any individual should be obligated to protect such information and not
disclose it to any other person. Any party to a dispute or his/her legal practitioner, expert
or a court employee may be in a place of advantage to gain such information in the
process of trial. Hence, such person shall be required to carry out this obligation.

b. The protected information relating to the personal details of an individual should be
recorded on a separate piece of paper sealed and marked by a specified code number.

c. Documents relating to such protected information should be sealed, certified and its
details should be briefly noted down on a separate piece of paper and then enclosed with
the case file.

d. The concerned Office or Court should also maintain separate record of such cases by
assigning specific identification marks to such files.

e. While issuing any summons or notice to the witness or victims, whose personal in-
troductory information has been kept confidential, such summons or notice should be
issued in his pseudonym or under specific number or sign assigned to him. If the other
party asks for information about authorized introduction of such confidentiality protect-
ed person, information should be provided by opening the sealed papers but thereafter
it should be immediately sealed again.

Last but not the least, the witness protection mechanism should not only be protective and
preventive rather it should be also practical, pragmatic and relief-oriented. Such a mechanism
or framework should be also fully equipped so as to provide material, legal, financial, medical
and psycho-social services to the needy. Children, women victims of sexual violence, old men
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and women and physically and mentally handicapped persons should be given special type of
assistance and protection under this scheme.

Relevant International Provisions regarding Witness Protection

Several Declarations, Treaties and Covenants have been made and put in place for the protection of
women, children and victims. Some of the significant international documents and the relevant provi-
sions made therein need to be briefly discussed to throw light on the international initiatives made for
victims and witness protection.

1.  Universal Declaration of Human Rights (UDHR)

UDHR adopted by the United Nations in 1948 did not make any specific provision about victim
protection. However, it has made some significant provisions about every person’s right to life, lib-
erty and the security of person, prohibition on subjecting someone to torture or to cruel, inhuman or
degrading treatment or punishment and the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted to him by the Constitution or by law.*
However, this Declaration did not envisage about the rights relating to compensation, rehabilitation,
restitution and access to justice.

2. International Covenant on Civil and Political Rights (ICCPR)

ICCPR adopted by the UN in 1966 has several provisions guaranteeing everyone’s right to life, lib-
erty and security of person.’ It also guarantees the right to have an effective remedy in the event of
violation of one’s rights or freedoms. Besides, every person shall have the right to the determination
of any criminal charge against him, or of his rights and obligations in a suit at law by a competent,
independent and impartial tribunal established by law.® This provision can be equally applicable in
the case of victims of human rights abuses at par with other persons in regard to seeking justice, relief
and compensation.

3.  The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT)

Commonly known as the UN Convention on Torture, this Convention adopted in 1984 obligates
each State party to take effective legislative, administrative, judicial or other measures to prevent the
acts of torture in any territory under its jurisdiction, and to ensure that all acts of torture are offences
under its criminal law and are punishable by appropriate penalties.” This Convention makes specific
provision for witness protection and provides that steps shall be taken to ensure that the complainant
and witnesses are protected against all ill-treatment or intimidation as a consequence of his complaint
or any evidence given.® Furthermore, each State party shall ensure in its legal system that the victim

4 UDHR (1948), Articles 3, 5 and 8.

5 ICCPR (1966), Art. 6 and 9.

6 Ibid, Art. 14.

7 Convention against Torture (1984), Art. 4.
8 Ibid, Art. 13.
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of an act of torture obtains redress and has an enforceable right to fair and adequate compensation
including the means for as full rehabilitation as possible.’

4.  Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power

This UN Declaration of 1985 is regarded as the first ever international instrument regarding victim
protection. This Declaration basically focuses on the protection of the following rights of victims:

Access to justice and the right to fair treatment,
b. The right to compensation against the offender,

c. Inthe event of failure to get compensation from the offender, the State’s liability to provide
such financial compensation, and

d. The right to get material, medical, psychological and social assistance through governmen-
tal, community based or indigenous means.'°

This Declaration states, “The responsiveness of judicial and administrative process to the needs of
victims should be facilitated by... taking measures to minimize inconvenience to victims, protect
their privacy, when necessary, and ensure their safety, as well as that of their families and witnesses on
their behalf from intimidation and retaliation!'... victims should be treated with compassion and re-
spect for their dignity. They are entitled to access to the mechanisms of justice and to prompt redress,
as provided for by national legislation, for the harm that they have suffered.”?

5. Convention on the Rights of the Child (1989)

The Convention on the Rights of the Child (CRC) provides for a range of child rights including the
inherent right to life, the right to protection against all forms of physical or mental violence, injury
or abuse, neglect or negligent treatment, maltreatment or exploitation including sexual abuse as well
as the right to be free from torture and other cruel, inhuman or degrading treatment or punishment.'?
The Committee on the Rights of the Child, a treaty monitoring body attached to CRC, considers
witness protection mechanisms to be essential for preventing the violation of the rights of the child
witnesses.'* The Committee has also highlighted a child’s right to specific protection during court
proceedings.!?

6. Rome Statute of the International Criminal Court, 1990

Article 68 of the Rome Statute has provided for the protection of victims and witnesses in course
of the proceedings relating to trial. “The court shall take appropriate measures to protect the safety,

9 Ibid, Art. 14.

10 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, 1985, Principles 4 and 12.

11 Ibid, Principle 6(d).

12 Ibid, Principle 4.

13 CRC, 1989, Articles 6, 19 and 37.

14 Committee on the Rights of the Child, Concluding Observations on the Philippines, UN Doc. CRC/C/PHL/CO/3-4,
(2009), para 52.

15 Committee on the Rights of the Child, Concluding Observations on Sierra Leone, UN Doc. CRC/C/OPSC/SLE/CO/1,
(2010).
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physical and psychological well-being, dignity and privacy of victims and witnesses.” In specific situ-
ations or cases, the court may conduct any part of the proceedings in camera or allow the presentation
of evidence by electronic or other special means. Further, the victims and witness unit may advise the
prosecutor and the court on appropriate protective measures, security arrangements, counseling and
assistance.

7.  Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violation of Human Rights Law and Serious Violation of Humanitarian Law, 2005

The UN General Assembly adopted the Basic Principles and Guidelines on the Rights to a Remedy
and Reparation for Victims on December 16, 2005. It declared that victims should be treated with
humanity and respect for their dignity and human rights, and appropriate measures should be taken
to ensure their safety and physical and psychological well-being and privacy as well as those of their
families.'® Besides, under Victim’s right to remedy, victims shall have right to equal and effective ac-
cess to justice and adequate, effective and prompt reparation for harm suffered."’

Significant Measures of Witness Protection in Nepal

The Truth and Reconciliation Commission set up for investigating the incidents relating to the armed
conflict between the State party and the then CPN (Maoist) which took place in the country since
1996 has come out with a Manual with a view to making more effective the process of investigation
of human rights violations during that period.

Those incidents related to gross violations of human rights including extra-judicial killings, physi-
cal mutilation, abduction, physical or mental torture, rape or sexual violence and forceful seizure of
property of the civilians. Needless to say, the testimony of witnesses shall be of vital importance
to ascertain the truth of the matter and make the perpetrators accountable for the crimes committed
by them. Such victims and witnesses are vulnerable to threat and intimidations and, therefore, they
will need protection and assistance for their security. The Truth and Reconciliation Commission
Manual, 2073 made by the Commission has rightly made extensive provisions for the protection and
assistance of the victims, witnesses, complainants and cooperating persons. Such protection and se-
curity can be extended even to their family members, if asked for. Section 30 of the Manual provides
for protecting the confidentiality of their identity and using different modern technological means for
recording their testimony if their security is under threat for any reason.

Similarly, the National Human Rights Commission has been empowered to provide assistance and
protection to victims and witnesses of human rights abuses or violations in a variety of ways. Such
measures of protection or assistance may be short term or long term depending on the nature of the
threat and urgency of the situation.

16 United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims, Principle 6.
17 Ibid, Principle 7.
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Short Term Measures of Witness Protection

Victims and witnesses are generally subjected to threat, intimidation, coercion, abduction, detention,

damage and destruction of their property, etc. The following measures may be adopted to provide

protection to the victims in such situations:'

Making arrangements for temporary stay of witnesses in the house of neighbors or relatives
or at any other safe place,

Placing them under close security of Police or Army,
Providing security to witnesses during their travel to court or their return there from,

Providing security at their residence and making arrangements for immediate contact with
them, in the time of emergency,

Making regular and close vigil on their telephone and emails,
Setting up security alarms at the house of the witnesses,
Maintaining confidentiality about the witnesses,

Arranging for electronic warning devices,

Decreasing the frequency of their public contact, and

Conducting interview of witnesses generally at a secret or safe place.

Long Term Measures of Witness Protection

Some important long term measures of witness protection can be described as follows:

Taking into account pre-trial statement: In case the victim or witness feels exposed to danger
in appearing before the court for giving testimony, his/her statement recorded earlier may be
treated as evidence in exceptional cases. For example, the statement of the victim of human
trafficking certified earlier by the court.

Maintaining confidentiality of the witness through the use of screen curtain and protecting
his identity until last moment before recording his testimony,

Temporarily excluding the defendant during court proceedings from sending him out from
the bench where the proceeding is being conducted so as the witness may testify without
fear or coercion caused by the presence of the alleged perpetrator,

Recording testimony by using modern means of technology such as video conferencing,
image and voice distortion techniques etc.,

Providing pseudonyms to witnesses prior to recording their testimony, and

Relocation and/or identity changes of high risk witnesses.
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Role of National Human Rights Commission in regard to Victim and Witness Protection

The Constitution of Nepal (2015) has entrusted National Human Rights Commission (NHRC) with
the duty of ensuring respect for protection and promotion of human rights and their effective imple-
mentation. In order to discharge its duties, the Commission has been empowered to conduct enquiry
or investigation of the incidents of human rights violations on a petition or complaint made to the
Commission by the victim or any other person on his behalf or on any information received by the
Commission from any source or on its own initiative, and make recommendation for action against
the perpetrator. In discharging its role or performing its duties NHRC may exercise a slew of pow-
ers including the powers as of a court in respect of summoning and enforcing the attendance of any
person before the Commission and seeking and recording his statement, deposition or any informa-
tion, examining evidence and producing exhibits and proofs. Besides, the Commission has been also
empowered to order for providing compensation in accordance with law to the victims of human
rights violations."

Assistance Provided by NHRC

The National Human Rights Commission Act, 2068 (2011 A.D.) has guaranteed independence and
autonomy of the Commission in regard to ensuring respect for and protection and promotion of hu-
man rights. The NHRC (Complaint, Proceedings and Compensation Determination) Rules, 2069
(2012 A.D.) has made specific provisions for complaint registration, enquiry and investigation and
for making recommendation for action against the perpetrators. In course of handling complaints or
information regarding incidents of human rights violations NHRC has been mandated to undertake
specific measures for protection of victims and witnesses. Section 9 of the NHRC Act provides that if
any victim of human rights violations is likely to suffer from harm in case immediate relief is not pro-
vided to him or if he is not immediately rescued, the Commission shall order the concerned body to
provide immediate relief or rescue to the victim. And the body receiving such order shall be obligated
to provide immediate relief as directed. The Commission may also request any other association,
organization or person to provide assistance in giving such interim relief or rescuing the victim. The
NHRC (Complaint, Prosecution and Compensation Determination) Rules, 2069 (2012 A.D.) have
made elaborate provisions in regard to providing interim relief to victims* as well as their rescue.”!
The Rules obligate the Commission to act immediately to rescue the victim on its own or in collabora-
tion with some other agency or organization depending on the exigency of the situation.

Provisions Relating to Security and Protection

Human rights violators or perpetrators generally happen to be powerful persons or agencies in their
respective fields. As such, they may not meekly tolerate any action whatsoever against their highhand-
edness. Sometimes they do not hesitate to resort to further acts of intimidation, threats or violence
against the complainants or cooperating persons. Visualizing the possibility of such a situation, the

19 Constitution of Nepal (2015), Art. 249.
20 NHRC (Complaint, Proceedings and Compensation Determination) Rules, 2069, Rule 20.
21 Ibid, Rule 21.
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Rules have provided for approaching the Commission to seek its help in such an eventuality. If there
is a prospective danger of the security of the victim or witnesses being further jeopardized or further
violation of their human rights as a result of filing of the complainant or in course of investigation of
such complaint, the complainant may file an application pointing out adequate and credible grounds
to seek protection from the Commission. In such a case the Commission shall be required to act im-
mediately on such an application for security and write to the nearest Police station to provide neces-
sary security to the concerned person. The concerned Police Office shall be also obligated to make
necessary security arrangements immediately for the needy and report back to the concerned Office
of the Commission.?

Provisions Regarding Compensation

The victims of human rights abuses do not need only physical protection and security. They also
need to be compensated for the abuses, pain or sufferings undergone by them. The NHRC Act, 2068
and the NHRC (Complaint, Proceedings and Compensation Determination) Rules, 2069 have made
claborate provisions about granting compensation to the victims. The Act stipulates that if the Com-
mission, following investigation, deems it essential that compensation should be given to the victim,
such a recommendation should be made while disposing the complaint.”* The amount of compensa-
tion may be 300,000 rupees at the maximum. On the other hand, the NHRC Rules have also made
elaborate provisions about the criteria of determining the amount of compensation in cases involving
death, torture, illegal detention or enforced disappearance, injuries, discrimination based abuses, vio-
lation of economic, social and cultural rights, besides violations of collective rights. The compensa-
tion shall be handed over to the victim or, in case of his/her death or mental imbalance, to his/her
dependent family members within three months of receiving such communication from NHRC. The
power granted to the Commission to make any erring official, individual or body personally account-
able for providing compensation is indeed welcome provision intended to create both penal as well as
deterrent effect on the perpetrators.>*

Role of Monitoring

Monitoring of the incidents of human rights abuses is very vital from the viewpoint of human rights
protection and implementation of various programs undertaken for this purpose. The role the National
Human Rights Commission to conduct supervision and monitoring of various agencies of the govern-
ment, public or private organizations or any other place and to make recommendations or issue in-
structions to them for making necessary reforms is basically guided by the objective of human rights
protection so as to improve the overall human rights scenario of the nation. In the ultimate analysis,
such monitoring and supervision shall protect and promote the interests of the victims and witnesses
in various ways. However, NHRC shall be required to ensure that while monitoring the status of
investigation and prosecution of incidents of human rights violations nothing should be done which

22 Ibid, Rule 5.
23 NHRC Act, 2068, Sec. 16.
24 NHRC (Complaint, Proceedings and Compensation Determination) Rules, 2069, Rules 22 to 30.
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may adversely impact on such investigation or prosecution. If there is found any irregularity or mal-
practice in the process of crime investigation or prosecution, superior authorities should be forthwith
informed for necessary corrective intervention.

Need of Protection and Assistance Section

It shall be expedient to set up a Protection and Assistance Section at the headquarters of NHRC and
its separate units at the regional and contact Offices of NHRC. At each and every such unit, one Of-
ficer level employee should be assigned the role of Facilitator for assisting the victims and witnesses.
Details of the duty of such facilitating Officers and other employees deputed at such units should be
published on the website for public knowledge. Apart from that, it is equally important to conduct
awareness raising programs for the victims of human rights abuses. While conducting such programs
the Commission may collaborate with security agencies, local bodies, NGOs and civil society. The
Commission should also provide training in this area to the human resources involved in investiga-
tion, prosecution and justice dispensation in its bid to ensure the rights and interests of the victims
of violations. The Commission should also coordinate with the concerned stakeholders to maintain
confidentiality of the parties and witnesses during the trial proceedings in some special types of cases
and instruct the media persons not to divulge the introductory details of the parties to the case.

Maintaining Confidentiality of Victims and Witnesses

In order to maintain confidentiality of the victims and witnesses NHRC may resort to the following

measures:

a. In special types of complaints regarding domestic violence, sexual offence, trafficking in
human persons, human rights violations concerning children, aged persons and physically
and mentally handicapped persons NHRC must conduct the hearing proceedings by using
pseudonyms so as to ensure the confidentiality of the victims and witnesses.

b. Any party to the case or his legal practitioner, expert or any employee of the court who
becomes knowledgeable about the protected personal introductory details of the victim or
witnesses shall be required not to divulge such details.

c. The personal details thus kept confidential should be recorded, sealed and certified on a
separate piece of paper by assigning specific code numbers.

d. In order to maintain confidentiality of the personal introductory accounts such documents
should be sealed and their details should be recorded on a separate piece of paper and en-
closed with the case file.

e. While issuing any summons or notice to any victim or witness whose personal identity has

been confidentially protected such summons or notice should be served by using his/her
pseudonym, number or symbol. However, if the opposite party asks for the authorized
introduction of such person, the relevant information should be provided by opening the
sealed document which should be immediately sealed thereafter.
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f. Even if a person whose confidentiality has been protected is present during the investiga-
tion or trial proceedings, his/her introductory details should be mentioned by referring to
the pseudonym, code number or symbol assigned to him/her.

g. While making any recommendation to the concerned authority for taking legal action, the
Commission, if it deems it appropriate, may protect the confidentiality of the personal in-
troductory details of the victim, complainant or witnesses.

h. Last but not the least, it shall be necessary and useful to take into account the relevant
provisions intended to maintain the confidentiality of the parties to a case as mentioned in
the Guidelines on Maintaining Confidentiality of the Parties in the Proceedings of Special
Types of Cases issued by the Supreme Court of Nepal® on 2064/09/10 while disposing a
Writ petition of Mandamus.

Trial and Hearing of Complaints

While hearing complaints of incidents of human rights violations, the names and address of the vic-
tims and witnesses should be generally specifically mentioned. However, in some special types of cas-
es as mentioned above the hearing should be conducted under pseudonyms of victims and witnesses.

In-Camera Hearing

Some sensitive types of cases require more confidentiality from the viewpoint of security as well as
protection of self-dignity of the victims and witnesses. Complaints involving crimes against children,
rape or sexual offense, trafficking in human persons, domestic violence, untouchability, witchcraft,
persecutions of marginalized or physically or mentally challenged persons, etc. should go through in-
camera hearing. In accordance with the established court practice, only the concerned parties to the
case, their legal Counsels, Public Prosecutor, experts, victims, their guardians, Police, and concerned
employees of the Commission shall be allowed to attend the proceedings of in-camera hearing of the
sensitive or special type of cases. Besides, the proceedings of such in-camera hearing should not be
disseminated by any print or electronic media. However, if so permitted by the Commission, limited
and selective information about the proceedings may be published or communicated but even then
without divulging the identity or personal introductory details of the victims or witnesses.

Open Trial and Need of Procedural Caution

Even while conducting hearing of complaints relating to other human rights violations in open ses-
sion, NHRC should adopt certain precautionary measures so as to avoid creating sensationalisation
about such cases among the public. NHRC should make necessary arrangements to provide infor-
mation about the victim and the witnesses only to the accused and the defense attorneys. In case of
more sensitive complaints the entry of public and media persons into the bench should be prohibited
or restricted. In order to protect the victim and the witnesses against fear or intimidation caused by
the presence of the perpetrator in the bench modern means of audio-video recording of statement or
testimony, distortion of the image or voice of a witness during trial, use of screen to hide identity of
25 FWLD vs. Govt. of Nepal, Writ No. 3561, Mandamus, date of decision: 2064/09/10.
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the witness, video link allowing testimony from a separate location etc. may be resorted to. Besides,
using a pre-trial statement or preliminary statement without summoning the witness to appear before
the bench, allowing an accompanying person to be present for psychological support, especially in
case of a child witness, avoiding confrontation of a child witness with the perpetrator and intervention
by the Commission to prevent aggressive or improper cross-examination by the defense are a few ef-
fective measures which may be useful in minimizing trauma of the victim and securing independent
and fearless testimony of witnesses.

Immunity from Punishment

In Criminal Law sometimes provisions are deemed necessary to discourage baseless, false or flimsy
FIRs or complaints. For example, Section 18 of the Chapter on Punishment in Muluki Ain (the State
Code) makes a penal provision to deter those who file baseless or false complaints with ulterior mo-
tive. At the same time, it is equally important to assure a victim of human rights abuses to seek redress
without the fear of any penal action in case his complaint or accusation does not get substantiated for
lack of concrete evidence. NHRC (Complaint, Proceedings and Compensation Determination) Rules,
2069 provide that no case can be instituted against any person in connection with any statement or tes-
timony given by him/her in course of any complaint, investigation or proceedings relating to human
rights violations.?® Apart from that, a complainant shall not be made to face any penalty or punishment
due to his failure to substantiate his charge for lack of evidence, notwithstanding whatsoever has been
mentioned in the prevalent law.”” However, if someone is found to have registered a false complaint
deliberately with a mala fide intention of harassing or causing trouble to anybody, the Commission
may issue a warning to such person to behave in the future.?

Concluding Remarks

Witness protection is undoubtedly the most effective measure to provide protection to victims and
witnesses so as to obtain their free, frank and fearless testimony for ascertaining the truth and arriving
at justice. Needless to say, in the absence of adequate and effective witness protection measures, the
witnesses, for fear of reprisal, may hesitate to come forward to give their testimony. In the incidents of
human rights violations victims and eye-witnesses generally happen to be major source of evidence.
Without their crucial testimony it shall be pretty difficult to ascertain the guilt of the perpetrators. With
the result, impunity shall be on increase and justice shall become a casualty. Without justice peace
can hardly prevail in the society. Thus failure to provide assistance and protection to witnesses and
victims shall be tantamount to failure of access to justice and the right to effective remedy. Needless
to say, now it has become expedient to enact a witness and victim assistance and protection law to
address this issue.”

26 NHRC (Complaint, Proceedings and Compensation Determination) Rules, 2069, Rule 32.

27 Ibid, Rule 38.

28 Ibid, Rule 42.

29 A Witness Protection Bill, 2067 drafted by Nepal Law Commission is still pending before the Parliament. (See Web-
site: www.lawcommission.gov.np)
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Undermining Our Cultural Value:
A Threat to Human Rights

- Dr. Narayan Pd Ghimire

Abstract

It should be noted that the rule of law is the foundation of human rights and, therefore, without
the culture of abiding by the rule of law, human rights may not be protected and respected, and
we will only be giving illusion of human rights to our society.

Human rights are outcome of human nature of all human being, and when we seek our human rights
we must respect others’ right as well. The best and central natural rule, therefore, is “if you want other
people to respect you, respect them”. Human right cannot be protected and promoted without respect
of the rule of Law. The essential components for ‘rule of law’ are supremacy of law, equality before
the law, equal protection of law, independent judiciary, separation of power, due process of law and
so forth. Therefore, the term how we have taken to understand the rule of law may not have assert
true sense of understanding of the real concept of the rule of law. The supreme law of the land of the
Federal Republic of Nepal has made a commitment to uphold the concept of the rule of law, but it
may not suffice unless it carries all the essential characteristics of the concept of the rule of law with
an effective mechanism of enforcement.

Human rights concept is a new phenomenon of international law, which emerged as a new development
based on humanitarian ground after the II Word War and particularly through the initiatives of Eleanor
Roosevelt in 1947 in UN system. The modern practice of human rights may require a new study as
to whether it requires redefinition and hold discourses on how it has to be protected and promoted to
achieve the meaning of human rights. In the context of Nepal, the practice of human rights is sliding
from the core value and culture of its own society where foundation of legal development is based on
our value and culture which is deep rooted in our society.

Eastern hemisphere of the world is enriched with its own value based culture and most of the nation
states in this region initiated gradual efforts to consolidate their values to the promotion of cooperation
towards political growth, and which contributed to a just society with a sense of the rule of law in
the form of respect to other for peace and mutual cooperation in each society. After the World War
II, many states emerged after gaining independence and freedom from the clutches of the countries

that had colonized them. The post World War II period saw numerous Asian states seeking their
1 Preamble of the Constitution of Nepal (2015)
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national identity and reviving their cultural uniqueness, and showing more concern about their rights
as citizens. However, many aspects of both personal freedom and national recognition are still under
development in our societies. Furthermore, in our region we have our own history of democratic
movements, which has contributed to the advancement of the rule of law and promotion of human
rights and development of democracy.

Asiaaccommodates a vast combination of peoples with unique and diverse cultures. In this amphitheater
of communities, existing in peace at certain times and in conflict at other times, a common forum to
share experiences was deemed essential to bringing to the forefront essential matters related to human
rights and peace.? The contributing factors to the development of the rule of law in Asia are different
from the West. Furthermore, the diversities of the Asian region provided impetus for the creation of
a world organization, highlighting the importance of peace, respect of human rights and the ultimate
necessity of strengthening of the rule of law around the globe in general and in Asia specifically. Asian
culture is predominated by social and family order, evolved from its own rich cultural values and
is based on duty-oriented tradition rather than the exercise of rights, while Western culture focused
on the area of individual liberties and political and civil liberties.> The cultural diversity separating
the regions in both values and societal development has progressed in the contemporary world into
the hallmarks typically identified since long time as “Western civilization,” “Asian value,” and
“African culture.” Thus, the values of each and every society have encompasses diverse factors,
and are not single value concepts describing a geographical space and its political history. Therefore,
Asia and Asians are extremely diverse economically, religiously, politically, and socially. Asia has
accommodated all the major native religions of the world, and includes a number of adopted religions
as well.’ It is culturally, economically and politically heterogeneous. Many religions from around the
world are found in Asia and in some instances have been declared as state religions. Some examples
include Christianity in the Philippines, Islam in Malaysia and Pakistan, and implied state religion such
as Hinduism in Nepal and India and Buddhism in Thailand and Sri Lanka. Asia is also known as a
place of political ideologies such as socialism, communism, democracy and feudalism. In addition to
religious diversities, other factors also helped produce a cultural diversity with tolerance. Despite the
perceptions of many outside the region, Asia contains economic diversity, with standards of living and
development widely varied throughout the continent. Japan, Singapore and Hong Kong are among the
most prosperous countries in Asia and the world, while there are other countries, particularly in South
Asia, sinking into the poverty and suffering from domestic problems such as Bangladesh, Nepal,
India, Pakistan and the Philippines. In addition to the factors mentioned above, Nepal being the birth
land of Buddha, has a unique stigma of the principle of peace influenced by Buddhist teaching has
become inspire model today.

2 Tommy Koh, 1993. The 10 Values Which Undergird East Asian Strength and Success, The International Herald Tribune,
11-12 December.

3 Amartya Sen. 1997. Human Rights and Asian Values, Sixteenth Annual Morgenthau Memorial Lecture on Ethics and
Foreign Policy Carnegie Council on Ethics and International Affairs, New York.

4 Ibid.

5 Ibid.
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Cultural value to the respect of human rights in our society

Religion-based culture in Asia and particularly in our society, ensures progress and peace of the entire
community. Fear of punishment inherent to the science and the art of government were maintained
meaningfully in the Srutis and Smritis. Oriental philosophy has shed light on matters of constitutional
importance and administrative and legal structural, and its development helps provide a vivid picture
of the social, political, governmental and administrative organization of the contemporary world to
keep the society intact with a disciplined and peace loving nature by way of social and individual
behaviors.® The supremacy of the religion based on oriental philosophy was deeply rooted in the
Asian region as supremacy of the law constitutes one of the core values of the rule of law in our
society. Even Buddha, a Hindu prince viewed as the “King of Kings” by his adherents, was subject
to the Dharma. Thenceforth even a weaker man rules over stronger men with the help of the Dharma.
Speaking about Buddhism, the Dharma is not only law or the law for all people but also the law that
combines all legal norms.” It implies the structure and functions of society and it has implication
based on discipline; it is also the meeting point of the individuals and society, and of religion and
philosophy. Thus the religion or philosophy in the Asian region is regarded as an element that serves
to cement and unite society.

According to Buddhist philosophy, the special responsibility of the king is prescribed to protect all
beings, to award justice and punishment, and to protect people of different castes and their profession
according to the rule of the Sastras (codified text based on religion) and bring them around to the path
of their duties. Thus, the duty of the king is to maintain and uphold the law as it was itself imposed
upon him. Thus, even the king is not the source or origin of law, he is himself subject to law, and he
is to both enforce and abide by the law. The philosophy of discharging governmental functions is also
handed down from long ago and been advanced into today’s separation of powers under the concept
of the rule of law. Thus the whole Asian region is kept in order by punishment, should someone breach
the legal norms. The Sanskrit word for king, raja, came to mean government as a whole. Under
the British, the word ‘Raj’ was used for Imperial Rule. In modern politics, rajniti literally means
leadership having sufficient knowledge of law and politics who could maintain the rule of law in his
regime. Chanakya has also cautioned ancient rajas (leaders of today in the government) against the
pitfalls of totally autocratic rule, and all these experiences and practice must be taken as a guideline
to uphold and respect democracy, human rights and rule of law. Our social values, norms and practice
has close relationship to the development of legal regime which has been influenced by its oriental
philosophy, the Sanskrit, the Vedas and other religious text of Hindu origin such as Mahabharata
and Ramayana and teaching on that religious philosophy by pundits and gurus, and the influence has
contributed to the development and advancement of the concept of the rule of law and human rights.
These contributions are based on the guiding principles of the Dharma, as well as the non-violent
philosophies taught by Buddha, Mahatma Gandhi and other religious practices in Asian societies. In

6 R. N. Varma. 1956. Constitutions in Ancient India from early Vedic times to the Time of Harsha. Jaipur India
7 Ibid.
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order to understand modern Asia in the context of its cultural influence on the legal system a deep
discussion of Hinduism and Buddhism is essential. Thus, the development of the concept of the rule
of law in Asia is greatly inspired by religion and spirituality.

Our tradition and culture recognized that humanity and human dignity are superior to human rights;
therefore humanity cannot be divided into blocs and cultural values do not justify abuse. The human
destruction during the World Wars and the end of the Cold War also became leading factors for
Asian states to shift from ideological conflict to cultural value, and gradually cultural traditions in
the region became more beneficial for the harmony, unity and respect of life in Asia. No nation
today could claim torture or murder as part of their cultural heritage. Asians have a greater value on
honesty, self-discipline and order while west care about their personal achievement and freedom, and
therefore Asian and western societies have different understanding of human right and democracy.
Therefore, Asia today is not weak as it was half century back but today Asia is culturally confident
and economically strong because it has its own history of legal development. Our society has a unique
and rich cultural heritage of its own. In addition, most of the Asian countries have religious elements
in their domestic law. Being dominated by religion and philosophy, deep religious values are rooted
in municipal law in South Asian region. Hinduism and Buddhism have provided a unique blend for
many South Asian countries including Nepal. Law without justice cannot stand and is meaningless.
The king is also supposed to be under the law. He must also abide by Hindu law. The law is supreme,
and must be just. Politics may have influence on legal developments.®2 We are rich treasure of culture
and intercultural tolerance. Furthermore, our culture has religious influence. The increasing majority
of the population in Asia is under a single blend of Hindu and Buddhism. The Hindu cultural aspect
has its inherent ideology of constitutionalism, justice and the rule of law. With the advent of the
Mauryan period, Asians have come across the various epics of religious guidance their administrative
structure and have given a glorious picture of the social, political, governmental and administrative
organization during this period of time, and have remained quite influential on the development of the
rule of law and the development of human rights.

Religious influence to the development of our justice and human rights system

Religious faith and practice in different hemisphere of the world have taken the first stage of legal
development of its own that we have seen today. Mahatma Gandhi believes that religious culture

is the way to find the final truth, which is higher than anything.’ The central idea of religion is that
human beings are creatures of the evolutionary process, distinguished from other animal species by
their endowment which enables them to discriminate between the good an evil. Human can exercise
their free will in choosing right over wrong and therefore human possess general moral sense.™

Since the beginning of man the influence of religion has been dominant and strong in the shaping
of the world. Initial awe for the elements and the cosmos seems to have been the starting concept of

8 Lala Deosa Rai. 1995. Human Rights in the Hindu-Buddhist Tradition. Jaipur: Nirala Publication.
9 ].D Sethi. 1979. Gandhian Values and 20 Century Challenges. New Delhi: Patel Memorial Lectures, Publication Division.
10 Lala Deosa Rai. 1995. Human Rights in the Hindu-Buddhist Tradition. Jaipur: Nirala Publication. P. 51.
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the great mysterious force or power which somehow influenced the human population towards the
worship of these powers. The development of religion and religious worship spawned the emergence
of the priest class which ruled through the seat of the king. The concept of religion holds the key to
the understanding and importance of human rights in Hindu-Buddhist philosophy. It was believed that
religion stood above all the rules of the world, and Hindu social theory approaches all problems from
a profoundly spiritual standpoint.'! Religious practice in many societies in Asia have become the main
factor that controlled the masses and brought a measure of stability to the region. Various cultures
evolved using the precepts of religion and culture as a basis for cohesion and growth of human rights
related law based on practice of religion. Practice of religion in our society has kept society in order
and ensures progress of the community. Fear of punishment for a sin is inherent in the science, and art
of government had been highly cherished in the Srutis. The Mahabharata of Hindu philosophy also
declared punishment for justice through danda as an instrumental to punish in the attainment of the
justice. Kama (action) and Moksha (release) and added that these are for the welfare of the people.
Talking about Buddhism, the Dharma is not only law but it also underlines and embraces the whole
law. It implies the structure and functions, it has reference to a type and it is based on discipline, it
is the meeting point of the individuals and of society, of religion and philosophy. If we look into our
history, the king is regarded as a judge. During the earlier period, sruti, smriti described in Vedic
time and the practices were stated to be the sources of law.*? Hindu culture keeps order in society
and ensures progress of the community by stabilizing the activities with laws that may be benevolent
as well as condone harsh punishment. Religion is a social and individual behavior for the welfare of
people. The Mahabharata Epic upheld all creatures and notes that the King’s highest duty is to protect
anation from external aggression, which is the concept of sovereignty today under international law.**
However, all governments are obliged to take political action on behalf of human rights in countries
where they are violated.

Our society being a distinct blend of tradition and culture, religious practice occupied the place of
foundation of society and thus, Hindu and thereafter its blend Buddhism has had great influence
in Asian society. Under the Hindu philosophy, the Dharma (religion) is regarded as the supreme
law in Asia. According to ancient religious orthodoxy Raj Dharma (religion of the King) is the
supreme religion and is regarded as the supreme law of the land. Kautilya, the ancient philosopher
of economics, also discussed the ancient ideas about the importance of the separation of work or
profession under religion and the king’s duty to enforce them. Observance of one’s own duty leads
one to infinite bliss, but when it is violated the world will come to an end owing to confusion of

castes and duties. Hence, the religion teaches that the king must never allow people to deviate from

11 Dr. Beni Prasad. 1953. Political Theory and Administrative System in the Age of Imperial Unity. Bombay: Bharatya
Bidya Bhavan.

12 'The Sutras formulas of living were written in the third and final stage (c.500-c.200 B.C.) of the Vedic period. They are
treatises dealing with Vedic ritual and customary law. They were written to fulfill the need for a short survey in mne-
monic, aphoristic form of the past literature, which by this time had assumed massive proportions. There are two forms
of sutra; the Sutras, based on sruti, which developed the ritualistic side, and the Grihya Sutras, based on smriti. Those
Grihya Sutras dealing with social and legal usage are the Dharma Sutras, the oldest source of Indian law.

13 Ibid.
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their duties, for the world when maintained in accordance with religion that would surely progress
and never perish. The importance of Dharma in Hindu culture ensures both the preservation of social
order and the progress of the community. Fear of punishment inherent in the beliefs of religion is
the base of development of human rights and rule of law. The religious law itself was the king of
kings and there was nothing higher than the Dharma. This concept would later become important
to the acceptance of the rule of law principles highlighting equality and the equal application of the
law. Even a weak man rules a stronger with the help of the religion. The failure to see this Dharma
means that one’s view of the world is distorted, and as a consequence one’s actions are not in keeping
with the way things are.'* Ultimately, this leads to suffering. Vedas have drawn a clear demarcation
of how a state should function without interfering with other states, and has shed light on the how a
disciplined and respected society could be created. Under the Vedic age, king was not to rule over the
people but to protect them according to rule and norms of religion.™

Buddhist Teachings in human rights in Asian society

Not only in Asian region, but in many part in the World, Buddhist teachings have been able to take
a quite influential place to the development of the rule of law and respect to human rights. The term
‘Buddha’ itself was interpreted as a Sanskrit word meaning enlightened one. The branch of Buddhism
as a Buddhist religion or teaching that has had such a dramatic effect on Asia has taken on different

characteristics from Buddha’s own time. The philosophical underpinning of Buddhism is truth.*®
Only the truth is prevail in the world and to uphold the truthful facts and to generate or to translate
the truth into the real life of human the rule of law is one essential part of mechanism. In the course
of realization of truth Buddhist teaching are being instrumental in the development of human rights.
Buddhist concerns are more ethical than metaphysical, focusing on sharing of human suffering, which
is considered inherent in life. The respect for humanity in Buddhism has been encouraging to the
advancement of the rule of law today in most parts of Asia. Buddha is also respected as “the light of
Asia” because of his human and just teachings. In Buddhism, there are ten rules described for good
government. These rules can be accepted as guidance of the rule of law for the respect of human rights
and social justice.’” Those rules according to Buddhist teachings for a human to follow are:

. Humbleness: Humans should be humble and liberal. Humans should also avoid
selfishness.'®

. High Moral Character: Buddhism requires a high moral character in any charge of a public
or personal matter; this is the highest qualification for a leader."

. Trustworthy: For justice to prevail, all humans must both trust, and be worthy of the trust
14 Ibid.
15 Ibid.
16  Ibid.

17 Damodar Jnawali. 2000. Buddhism and Global Peace: Perspectives on Cultural Geography. The Third Pole Journal Vol. 5.
18 Ibid.
19 Ibid.
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of others.?®

. Generosity. Buddha requires humans to subordinate their own desires to the necessities
of others Honesty: Dishonesty can lead to corruption and breach of law, therefore
maintaining absolute integrity with honesty is a must for justice.?!

. Kindness: Kindness is a symbol of peace, and avoidance of violent is mankind’s highest
calling.?
. Simple living: A simple life leads to a life of peace and justice, and Buddha taught the

virtues of the appreciation of a simple life.

. Non-violence: Violence can bring about the destruction of mankind, and the use of
thoughtful non-violence was seen as progressing the world towards everlasting peace.?

. Hear and know others: To hear and know others sharing by way patience is the foundation
oflaw of natural justice and peace.?* This Buddhist doctrine is entrenched as the procedural
due process of law in modern development to the rule of law.

. Respect: Respect of public opinion is to respect the voice of the majority to promote peace
and harmony among mankind are core base of the respect of human rights.?

In Buddhism, the authority must use rationality and reason in the application of law and rule.?®
Buddhist teachings of non-violence and respect for humanity have become quite influential to the

advancement to the concept of the rule of law and human rights in Asia. Buddhism originated from
the Himalayan region or Indian sub-continent and spread to China. The branch of Buddhism that

diffused into Asia took on different characteristics from early sects during Buddha’s own time. The
philosophical underpinning of Buddhism is truth. Only the truth will prevail in the world, and to
uphold the truthful facts and to generate or to translate the truth into the real life of humans, the rule
of law is essential. In the course of realization of truth Buddhist teachings are seen as instrumental

to a peaceful society in the development and upholding of the rule of law. Buddhist concepts and
principles, therefore, were also based on more ethical than metaphysical concerns, and they evolved
in the context of ongoing human suffering, which came to be accepted as a part of life. Thus, we
should not forget those core values of religion and cultural philosophy rooted in our society and have
contributed to the development of human respect and right.

Concluding Remarks

During the course of the development of human rights and rule of law, many events of revolutions
and political ups and down around the globe have taken place. Efforts made in the advancement of

20 Ibid.
21 Ibid.
22 Ibid.
23 Ibid.
24 Ibid.
25 Ibid.
26 Ibid.
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promotion and protection of human rights does not mean that we should eliminate our core value and
cultural practice that contributed to harmony, peace and respect of human dignity in our society. It
has to be developed and enforced in harmony with social value and standard as demanded in light
of respect to others. Although Nepal has committed to strengthen the principle of the rule of law and
human rights, the expression of words in the law book are not sufficient unless effective mechanism
is made to enforce those legal principles.

The legal system being developed in a country like Nepal in Asia is greatly influenced by Hindu and
Buddhist philosophy to respect others, to practice nonviolence, be honest, and humane to others.
These religious cultural values must not be ignored in the course of human right practice. With the
political, changes and development, Nepal has advanced new constitutional development and enacted
laws to ensure the human rights and a commitment to uphold the principle of the rule of law. The
serious concern, despite the development of modern legal regime is to review carefully whether we
are forgetting our cultural base of peace and nonviolence and cultural value of respecting others. If
we review on the status of enforcement of the fundamental rights as human rights in recent years, we
have not given full respect to others’ right while we seek ours. A huge concern has been raised that the
concept of the rule of law in Nepal has not been fully implemented yet.

It should be noted that the rule of law is the foundation of human rights and, therefore, without the
culture of abiding by the rule of law, human rights may not be protected and respected, and we will
only be giving illusion of human rights to our society. Enactment of legal regime along with the
constitutional guarantee of human rights and commitment to uphold the rule of law is not effective
unless we have a strong mechanism of enforcement, educate of human rights and importance of the
rule of law. We may not feel a respect of human rights and rule of law unless we have effective plan
and modality of law abiding culture and legal education among the people and human rights respect
and promotion related training is given to stake holders. Furthermore, international community must
also take an obligation to protect human rights in their respective jurisdictions.
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Right Based Approach in the Context of Maina
Sunuwar Verdict

- Koshraj Neupane

Abstract

After several years of struggle in search of justice, Kavre District Court provided a kind of

psychological relief to the victim’s family and supporters by sentencing three offenders. It had

opened another door of justice having first case to punish army men but the mixed reactions
demonstrate some gaps on the part of criminal justice system.They are expected to apply
human rights based legal framework while delivering justice but could not do so due to various
factors, most importantly surrounding clouds of impunity fuelled by politics.

Background

Nepal faced aninternal armed conflict for more than a decade' between Government Security forces
and the then Communist Party of Nepal (Maoist) or CPN(M). The armed conflicted resulted to killings?
and enforced disappearances® of many persons as well as occurred other serious violations of human

rights and humanitarian laws.*The conflict was concluded after signing on Comprehensive Peace

Accord (CPA) but thousands of victims are waiting for complete justice prescribed by international

human rights laws applicable to human rights violations.

Maina Sunuwar was one of the victims of conflict’ and some Officers of then Royal Nepal Army

(now Nepalese Army or NA) have been accused as culprits on her case. Maina Sunuwar, a 15-year
old girl, was allegedly tortured and died in the custody of the NA in February 2004 at the Birendra
Peace Operations Training Centre in Panchkhal, Kavrepalanchowk District. After 13 years of ups

1

The conflict started on 2052 Falgun 1 B.S. (February 13, 1996) and formally concluded on 2063 Mangsir 5 B.S. (No-
vember 21, 2006).

According to the Ministry of Peace and Reconstruction of Nepal (MOPR), the number of killed persons are 18,030.
(MOPR. 2073. Peace Journal (in Nepali) 8(8), p.83)

Commission on Enforced Disappearance has registered 2874 complaints of disappearances (CIEDP, available at:
http://www.ciedp.gov.np/uploads/files/bepatta%20name%201ist%202073-8-13.pdf, accessed on 7/28/2017). However,
the MOPR formed 5th task force has provided the number of 1613 persons claimed to be disappeared. (MOPR. 2073.
Peace Journal (in Nepali) 8(8), p.83).

TRC has registered 58,052 complaints of human rights violations under which the TRC has begun investigation from all
province level offices (Source http://www.trc.gov.np, accessed on 7/28/17)

OHCHR. 2006. The Torture and Death in Custody of Maina Sunuwar, Summary of Concerns, December. Kathmandu:
OHCHR Nepal, p.3.
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and downs, the district court of Kavrepalanchok (Kavre in short) has passed verdict on the case, but
there are several relevant issues to discuss. This article tries to explore some of those issues, presented
below, for further academic discourses. However, the objective of the article is not to criticize or
blame any judicial officials involved in the case. The author’s intention is to analyze the decision from
the perpective of human rights based approach to justice.

o Does the verdict of Kavre DistrictCourt in relation to Maina comply with standards of right-
based approach to justice by using international human rights treaties and other soft laws?

o How far will the verdict contribute to end impunity on war-era cases?

o Do Nepal’s justice mechanisms® have a capacity to deliver justice from right-based approach
on war-era case?

The case of Maina Sunuwar

Maina Sunuwar was a 9th-grade student at Bhagawati Secondary School in Kharelthok VDC of Kavre.
It is reported that she was arbitrarily arrested by the NA officials with her hands tied, tortured. She
was subsequently killed on February 17, 2004.7 After arresting Maina, the army called her teachers to
the barrack to take her back, but when the teachers arrived, they were shown indifference prompting
the victim’s father Purna Bahadur and mother Devi Sunuwar to go to the city seeking help from rights
bodies and media.® Initially, the army authority denied the arrest and killing of Maina. After massive
pressures and advocacy of Maina’s family, human rights defenders and media,” NA was compelled to
initiate investigation.

The NA formed a court of inquiry for the case.!” Although it is not clear when the NA began its
investigation, the NA established a Court of Inquiry Board, and subsequently a Court Martial, to look
into Maina’s death. The Court of Inquiry was apparently completed by 14 March 2005 and the Court
Martial issued its verdict in September 2005."

According to INSEC report, there are many officials involved in torture and death. Then Captain
Niranjan Basnet had led a 12-member team and had reached Palanchok in the afternoon. It is reported
that Captain Basnet and Captain Adhikari did not find anything connected to the Maoists during the
search at Maina’s home. They told the victim’s father that they would send Maina back home after
interrogation, and also asked him to send his wife Devi to the barrack upon her arrival at home.
Nothing ‘untoward’ occurred on the way to the barrack.

Court, public prosecutor and Nepal Police as mechanisms of justice system.

Bhojraj Timilsina, Extrajudicial Killing of Maina Sunuwar: A case report ofINSEC, p.1 (year not mentioned in report)

Ibid.

It is to the credit of her parents that the case remained in the spotlight....It is also to the credit of human rights groups

and the media, which embarked upon a systematic pooling of time and resources to organize a coordinated effort.

(Advocacy Forum,2010. Maina Sunuwar: Separating Fact from Fiction, p.6)

10 Members of Military Court of Inquiry Board included Colonel Mohan Bahadur Basnet, Lieutenant Colonel Ratna
Prakash Thapa and Major Bharat Kumar Khadka.

11 Bhojraj Timilsina, Extrajudicial Killing of Maina Sunuwar, A case report ofINSEC, p.1 (year not mentioned in report),

p.3-4.
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Interrogation was carried out in the presence of seven persons. Lt Col Khatri, Captain Basnet, Captain
Adhikari, Captain Amit Pun, and Sergeant Major Khadak Bahadur Khatri (a runner in the officers’
mess), Riflemen Dil Bahadur Basnet and Shree Krishna Thapa. As per the command of the Centre
Chief Khatri, Captain Adhikari and Captain Pun had ordered the riflemen to fetch water in a big
container. Dil Bahadur and Shree Krishna brought water as ordered then tortured Maina by repeatedly
ducking her."?

Another report revealed that the soldiers administered electric shocks to her wet hands and feet four or
five times; the torture continued for one and a half hours, after which she was detained in a building on
the premises of the Training Centre, where she was left blindfolded and handcuffed; she later began
vomiting and foaming at the mouth, and died before medical assistance could arrive.

Court martial to Civilian Court

When the NA carried out investigation into the case, arguments related to principle of double jeopardy
produced by NA which was not supported by human rights organizations.!* The NA claimed that the
matter falls under military jurisdiction. The NA had considered that the court martial proceedings
instituted against the suspects were sufficient to deal with the matter.'*

In contrast, Nepali and international human rights organizations had demanded that suspects should
be tried before civilian court because no one was convicted by the Court Martial for the disappearance,
torture and killing of Maina Sunuwar. The death by prolonged torture was described as ‘accidental,’
and put down to ‘carelessness,” and a failure to follow procedures. It was the Supreme Court that
issued mandamus order requiring an investigation to be completed within three months and the Nepal
Police had requested to Nepal Army to present four'® suspects of the alleged crime for investigation.
Hence, the investigation had carried out in the jurisdiction of civilian that i.e. district court, Kavre.

Non-Cooperation by Nepal Army

In the case of Maina Sunuwar, the role of Nepal Army didn’t comply with the human rights and rule
of law standards. First, it breached the principles of freedom of liberty by disappearing the girl child
and not acknowledging her arrest. Second, the Army did not provide full cooperation for judicial and
investigation process to the Supreme Court, District Court, Kavre and Nepal Police, Kavre.

12 Ibid, p.3.

13 Principle of double jeopardy is also known as Principle of res judicata (in Roman non bis in idem) which means
not twice for the same things. The International Covenant on Civil and Political Rights has recognized this fair trial
principle under Article 14(7) as, "No one shall be liable to be tried or punished again for an offence for which he has
already been finally convicted or acquitted in accordance with the law and penal procedure of each country." However,
in the case of Maina, according to Advocacy Forum, the Supreme Court’s September 2007 decision effectively dealt
with the issue of double jeopardy by ordering the matter to come before the Kavre District Court.

14  OHCHR. 2012.Nepal Conflict Report, p.24.

15 It is point to note why only four persons were prosecuted since there were allegedly 7 persons involved during so-
called interrogation. According to NA report, seven Army personnel witnessed or participated in her torture for at least
90 minutes: Lieutenant Colonel Bobby Khatri; Captain Niranjan Basnet, Captain Sunil Prasad Adhikari, Captain Amit
Pun, Sergeant Non-Commissioned Officer Khadak Bahadur Khatri and two soldiers, Dil Bahadur Basnet and Shree
Krishna Thapa.(Advocacy Forum. 2010. Maina Sunuwar: Separating Fact from Fiction, p.13.)
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In May 2007, Maina’s mother Devi, filed a writ petition in Supreme Court and the Supreme Court
initially ordered the army to provide the whole file related to the Maina Sunuwar case but the NA had
failed to cooperate in this respect. The summons of Kavre District Court on January 2008 to produce
alleged perpetrators to the court was not followed. Again, the court had ordered Nepal Army to initiate
automatic suspension of alleged officers; once again NA didn’t comply. The Army sent one of the
perpetrators United Nations Peacekeeping Mission who was recalled later. Furthermore, Nepal Army
did not follow the request of Nepal Police to present accused for the investigation. By these facts, it
was proved that the behavior of Nepal Army Headquarters was not positive to uphold the justice and
human rights norms. Instead, the whole institution was used for the protection of alleged perpetrators.

Political Apathy

The peace process started with various agreements among the major political parties that also mention
about human rights to be fulfilled. Initial peace agreement, known as the 12 point agreement of then
CPN(M) and seven political parties had mentioned that values and norms of human rights would be
respected while initiating peace process.'® Another most important document, the CPA which was
annexed with the Interim Constitution 2007, had provisions on the preamble that the parties to the
agreement are committed towards the universal declaration of human rights, international humanitarian
laws and other human rights principles.!” Among other things, the CPA has further stipulated that both
parties have reaffirmed the commitment to protect and promote human rights and humanitarian law.'8
Putting aside their commitments, all the ruling and major political parties proved their indifferences
to provide justice to Maina’s family.

Maina’s mother, Devi Sunuwar has been tirelessly advocating for justice for the disappearance,
torture and murder of her daughter. She sent a letter to then Prime Minister!® as well as the Defence
Minister to proceed all the accused to the Kavre District Court.”” She did many campaigns targeting
political leaders but no concrete results were achieved. Simultaneously, the trial before the court was
also affected by non-cooperation of political parties to the Nepal police.

Role of International and National Human Rights Bodies

Matters of human rights are not limited to the jurisdiction of particular states’ because of its universal
features. As a result, the United Nations agencies and international human rights organizations took Maina’s
as an example to end impunity on serious human rights violations occurred during Nepal’s armed conflict.

UN-OHCHR continuously advocated for investigation of the case by the Nepal Police.?! One of its
reports recommended that those responsible for torture and death of Maina be brought to justice in

16 Point 8 of 12-point agreement held between then CPN(M) and then 7 political parties, 22 November 2005.

17 CPA, 2006, Preamble, para.5

18 CPA, 2006, Point 7.1.1

19 Advocacy Forum. 2010. Maina Sunuwar: Separating Fact from Fiction, p.13.

20 Ibid, p.11.

21 For more details, seecOHCHR, 2006. The Torture and Death in Custody of Maina Sunuwar, Summary of Concerns,
December, p.7)
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a timely fashion.The recommendation was sent to NA to immediately remove all obstacles to the
police investigation so that those responsible for the torture and death of Maina may be brought
to justice.?Amnesty International and other international human rights organizations rigorously
advocated to punish the perpetrator of this case.

The National Human Rights Commission of Nepal registered the complaints of Maina on March 3, 2004.
After the completion of investigation process, the commission decided to the case as mentioned below:*

e  Maina’sdeath was due to excessive torture when she was under control of security forces.

e  The security forces committed serious negligence during the record of statements and also
applied wrong method during interrogation.

e  The dead body of Maina was buried with wrong process without informing the family
members. Then, a court of inquiry was formed which recommended for court-martial against
three Army officials.

e  The court martial sentenced the colonel six months imprisonment, two years promotion stop
and 50,000 Rupeesfine.Similarly, two captains were sentenced to six months imprisonment,
one year promotion stop and 25,000 Rupees fine.

° The district court, Kavre started hearing on the case on February 3, 2008. So, NHRC shall
not do anything about punishment but recommends 3,00,000 rupees as compensation to the
family of victims.

Sign of Hope: Kavre District Court

On April 16 2017, the Kavre District Court announced its judement on the case, though after six years.
By system, the case related to murder used to conclude by court of first instance within two years of
registration but various factors led to delay disposal of Maina’s murder case.

The district prosecutor claimed that the defendants** had arrested Maina from her home and severely
tortured and used other cruel physical assaults at Birendra Army Peace Training centre (BAPTC) that
resulted to death. The acts of the defendants proved crime mentioned in country code, clause land
13(3) of homicide chapter.Therefore, the public prosecutor had claimed punishment according to
clause 13(3) of homicide chapter of Country Code. *

Before delivering the final verdict, the court had considered following four issues for justice, which
were the core matters to decide:*

1. Whether the deceased, Maina, was arrested by NA personnel and taken to BAPTC located
to Panchkhal?

22 Ibid, p.8-9.

23 An unofficial translation of NHRC’s full decision on the Maina's case on 4 February 2008.
24 Colonel Babi Khatri, Captains Sunil Adhikari, Amit Pun and Niranjan Basnet.

25 The provision prescribes for life imprisonment.

26 An unofficial translation of verdict of Kavre District Court, p.12.

National Human Rights Commission, Nepal BU¥E]



Sambahak

2.  Whether was Maina Sunuwar murdered inside BAPTC?

3. Whether there was any role of defendants to murder her? If yes, who had played what type
of role?

4.  Whether the defendants should be punished as per the claim of the prosecutor?

On the first issue/question, the court concluded on the basis of all relevant evidence, Captain Niranjan
Basnet led the NA team and arrested Maina Sunuwar from her own house.?” For the second question,
the court determined that NA itself accepted the murder was committed by their personnel. After
evaluating several evidence, the court decided that the defendants had used electric shock in the
body to torture the victim, intended to crime of homicide.?® From the above statements, the court
identified the culprits of murder of Maina. The court has said that Colonel Babi Khatri, Captain-duo
Sunil Adhikari and Amit Pun’s involvement on murder had been proved, whereas Captain Niranjan
Basnet’s involvement was only to arrest and submit her to BAPTC. There was no evidence of torture
or mistreatment by captain Niranjan Basnet after arrest to handover of Maina and Bimala BK to
colonel Babi Khatri.”® Hence, Kavre District Court had decided to punish only three NA Officials,
Colonel Babi Khatri, Captain duo Sunil Adhikari and Amit Pun acquitting Niranjan Basnet from the
crime.*

Regarding punishment, the court seems in favor of claim of prosecutor and determined life
imprisonment according to 13.3 of homicide chapter of country code.’! According to law, life
imprisonment means 20 years confinement in prison but the District Judge Medini Prasad Paudel
gave a separate opinion citing No. 188 “Court Management” chapter of Country Code. Judge Paudel
has said that he is referring the sentence of 5 years imprisonment to higher authority because the
serving officers had obeyed the order of then state party...and the culprits had done negligence. So,
life imprisonment would be too strict because he has doubt that the case may be accidental. The
judge’s intention behind this opinion may be analyzed in line with theory of reformative punishment.

Post-verdict reactions

Many organizations have reacted after announcement of verdict by Kavre District Court. At the
national level, the petitioner, transitional justice activists, human rights organizations and experts are
more critical to the verdict whereas international human rights community has critically welcomed.

For the United Nations, the Kavre District Court’s ruling is a “significant step towards ensuring
victims’ rights to justice and providing redress for those who have lost loved ones during the decade-
long conflict” and it has also said that “the ruling will help in ending impunity and strengthening the
rule of law.” It had further asked the government to implement the court’s ruling without delay, as

27 Ibid, p.12.
28 Ibid, p.16.
29 Ibid, p.19.
30 Ibid, p.23.
31 Ibid, p.24.
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well as court judgments in all other conflict-era cases.? The reaction of the UN focuses more on the
implementation process of the court’s decision without delay, rather than merit.

Similarly, Amnesty International, Human Rights Watch and International Commission of Jurists
have shown concerns about prompt implementation of verdict since they have been monitoring non-
implementationof Supreme Court order in Balkrishna Dhungel’s case.* In addition to that, Al and ICJ
has stressed for review of the decision of the Kavre District Court to acquit Major Niranjan Basnet.

Accountability Watch Committee issued a press release on May 19, 2017. Its major concerns are
about the decision of the District Prosecutor of Kavre not to appeal in the High Court of Patan against
the decision of Kavre District Court which had acquitted a captain and sentenced only five years
imprisonment to three culprits.*It strongly appealed to the Office of Attorney General of Nepal
(OAG) not to protect the person involved in criminal acts because the purpose of establishment of
OAG is to ensure justice to the victims. Similarly, it has requested to submit petition of appeal to
ensure justice to the victim.»

National Human Rights Commission has not spoken about the verdict. From the beginning, it had
monitored and investigated the case including body exhumation. As a national rights watchdog,
NHRC'’s reaction after verdict would have been important for the stakeholders, however, it might
have felt that comments on the judicial verdict is not necessary on the part of it.

The most important stakeholder, plaintiff and mother of Maina Sunuwar, Devi Sunuwar has said that three
Nepal Army officers have been sentenced to prison for the murder, but the convictions are insufficient.**Her
initial statement was “I am happy, but I am not satisfied.”*’Later on, she wrote a letter to then AG Raman
Kumar Shrestha highlighting that Captain Niranjan Basnet had arrested and acted as main actor for
disappearing Maina but the Court acquitted Basnet on the ground that he did not directly participate in
torturing and killing Maina. She has expressed frustrations over the function of OAG.*

32 The Himalayan Times.2017. UN asks Nepal to jail armymen convicted of Maina’s murder. April 18.

33 Issuing a Press statement, three leading international organizations said “Maina Sunuwar’s case was a true test case for
the Nepal criminal justice system, but the government has a habit of simply ignoring court orders,” the release further
said, “this is the first sign of hope for victims after more than ten years since the end of the conflict—and now we need
to see all those convicted of murder behind bars.The human rights organizations expressed concern that the government
might refuse to seek to take measures to enforce the Kavre court’s verdict given its prior record on this and thousands
of other conflict-era cases. In a disturbing example, the police have yet to implement a 13 April 2017 Supreme Court
order to arrest Bal Krishna Dhungel, a Maoist politician convicted of a 1998 murder. Dhungel has yet to serve out his
life sentence handed down by the courts. (https://www.icj.org/nepal-need-effective-steps-to-enforce-court-verdicts/, ac-

cessed on 20 August 2017.
34 Unofficial translation of Press Release, AWC, 2017 May 19.
35 Ibid.

36 Yam Kumari Kandel. 2017. Three Convicted for 2004 Murder of Girl in Nepal, but Mother Vows to Keep Fighting, May
15. Available at https://globalpressjournal.com/asia/nepal/three-convicted-2004-murder-girl-nepal-mothervows- keep-
fighting/, accessed on 20 August 2017.

37 Ibid.

38 "As long as the Attorney General uses the entirety of the system to protect the perpetrators and not the victims, I cannot
rest assured that my remaining sons will be safe, or that your children are safe. I do not want any mother to go through
what I had to go through. So, please write to the Attorney General and ask him why he has not rushed to arrest the
perpetrators but refusing to allow due process of law and my right to appeal against the decision of the district court."
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Analysis

Where there is right, there should be remedy. Any victim of human rights violation wants effective
judicial remedy for psychological satisfaction, at a personal level. In the case of Maina Sunuwar, the
verdict of Kavre District Court need to be analyzed from the perspective of victim’s right to effective
remedy, right-based approach to justice, contribution to end impunity on war-era cases and capacity
of Nepalese justice mechanisms to handle this type of cases.

Right to effective remedy

The verdict of Kavre District Court is the third remarkable achievement in fight against impunity
among thousands of conflict-era cases, after cases of Bal Krishna Dhungel and Dekendra Thapa. By
this reason, human rights defenders and justice seekers welcomed and appreciated the step taken by
district court. However, on the other side of the verdict, the family of the victim and human rights
campaigners found some flaws. The letter from Devi Sunuwar to the AG Raman Shrestha is clear
indication of ineffective judicial remedy. Acquittal of Captain Niranjan Basnet, decision of district
attorney not to appeal against the districtcourt and speedy approval by the high court attorney proves
that victim-centric state agencies are not ready to work for full and effective remedy.

Right-based approach to Justice

According to international human rights network, there are five core principles of human rights-based
approaches. One of them is the application of the international human rights laws in justice delivery.
Thus, human rights-based approach to justice means that justice is delivered on the basis of human
rights framework. In Maina’s murder case, the positive factor of district court’s verdict is that it has
referred various human rights hard and soft laws in ratio-decidendi but it would have been more
appreciable if the court had reflected such international legal instruments while passing judgement.*
If done so, Captain Niranjan Basnet might also had been booked as guilty, separate opinion for the use
of No. 188 of Court Management section of Country Code would had been reconsidered instead of
using theory of reformative punishment in such heinous intentional crime (against humanity).

According to Amnesty International and ICJ, the UN Updated Set of Principles for the Protection and
Promotion of Human Rights Through Action to Combat Impunity explains the obligation on States
to “...undertake prompt, thorough, independent and impartial investigations of violations of human
rights and international humanitarian law and take appropriate measures in respect of the perpetrators,
particularly in the area of criminal justice, by ensuring that those responsible for serious crimes under
international law are prosecuted, tried and duly punished.”* It would be more appropriate if the court
would had respected this principle.

(http://advocacyforum.org/webEdition/webEdition.php#void, accessed on 20 August)

39  Anexample shows that the ratio decidendi and the verdict seems contrary. The court has referred article 2(3) of Conven-
tion against Torture (paragraph 47) where it says that an order from a superior officer or a public authority may not be
invoked as a justification of torture.In contrary to this notion, the court has said in decision section(paragraph 63) that
following the chain of command is duty of junior staff in NA, otherwise there will be no discipline in security agency.

40 ICJ and Amnesty International. 2017. Open Letter to the Attorney General of Nepal: Pursue Appeal in Maina
Sunuwar’s Case.19 May, p.2.
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Contribution to end impunity

The reason behind appreciation of Kavre District Court by the UN, Amnesty International and
Nepalese human rights actors is that the verdict has opened the another door of justice on highly
politicized war related crimes. It is the first decision of civilian court in which army personnel are
convicted. Nevertheless, there are some concerns raised by scholars. The court has convicted those
who are not in army service and at large, the court has acquitted the army man, though his involvement
in illegally arrest and disappearance was proved by evidence, who is still serving. Does this type of
judgement really contribute to end impunity on politicized crime, a crime against humanity? Nepalese
judiciary need to take note this matter.

Prospects in Criminal Justice System

Till now, Nepalese judiciary has delivered three landmark decisions related to conflict induced serious
crimes. The case of Dekendra Thapa, Balkrishna Dhungel and Maina Sunuwar are the names to
mention. Another worldwide highlighted case of murder of Krishna Prasad Adhikari*' is under trial
since several years in Chitwan District Court. The outcome of three decided cases as well as a pending
case in Chitwan District Court provided little bit hope to the victims and human rights stakeholders,
at the same time, there are some challenges onward, with respect to independent, competent and
effective functioning of criminal justice system.

In Dekendra Thapa and Maina Sunuwar’s case, the OAG systematically obstructed the road to
justice, either by interfering during investigation process or not submitting appeal against the
decision of district court, Kavre on Maina Sunuwar’s murder. Similarly, the punishment done by
Dailekh District Court (on Dekendra’s Murder case) and Kavre District Court (on Maina’s murder
case) seems very disproportionate to the gravity of crime which has elevated more frustrations to
the victims.* After Maina’s verdict, Attorney General Raman Shrestha openly said, “The courts in
Nepal are opposing the spirit of the Comprehensive Peace Agreement and creating obstacles in the
peace process.”*Aforementioned facts and trends hints that all the pillars of Nepalese criminal justice
system have been pressurized politically and are facing different challenges to function independently
and competently.

41 Krishna Prasad Adhikari from Phujel-7 of Gorkha district, was allegedly killed by the CPN-Maoist cadres in Chitwan
on June 6, 2004. Few days after the killing, the victim’s father late Nanda Prasad Adhikari filed a complaint with police
demanding action against murderers. The victim’s brother Nur Prasad also filed another complaint against 13 persons
for their involvement in the murder of his younger sibling, after 1.5 years. Following both complaints, police filed case
in the court. Several rounds of hearing have taken place, but the district court has not made any conclusion about the
case

42 The Dailekh District Court issued a final verdict on the murder of the journalist Dekendra Raj Thapa. The Court sen-
tenced two years of imprisonment to Nirak Ghartimagar, Harilal Pun and Jaya Bahadur Shahi. Lakshiram Ghartimagar
and Bir Bahadur KC were ruled for one and a half years and one year of imprisonment respectively. This verdict was not
that much encouraging in relation to sentencing for a serious crime.(http://advocacyforum.org/news/2014/12/dekendra-
thapa.php, accessed on 20 August, 2017).

43 Ram Kumar Bhandari. 2017. The Kathmandu Post. Available athttp://kathmandupost.ekantipur.com/ printedi-
tion/news/2017-04-28/end-the-conflict.html, accessed on 20 Aug 2017.
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Conclusion

After several years of struggle in search of justice, Kavre District Court provided a kind of psychological
relief to the victim’s family and supporters by sentencing three offenders. It had opened another door
of justice having first case to punish army men but the mixed reactions demonstrate some gaps on the
part of criminal justice system.They are expected to apply human rights based legal framework while
delivering justice but could not do so due to various factors, most importantly surrounding clouds of
impunity fuelled by politics.

There are hundreds of cases under trial in the court of first instance pertaining to armed conflict
in Nepal. Transitional justice mechanisms are also investigating such cases which include grave
violations of human rights and humanitarian laws and ultimately, their recommendations would be
registered to existing criminal justice mechanisms through office of the attorney general. However,
the victims, human rights society, both national and international, and close stakeholders have lost
belief after observing and analyzing outcomes on some cases including Maina Sunuwar. So, there is a
need of an independent, competent and impartial body for investigation, prosecution and trials which
will use human-rights based approach to justice.
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Human Rights Situation of Hayu and Surel
Community in Nepal

- Bir Bahadur Budha Magar

Abstract

In Nepal, the recognition, exercise, and enjoyment of the rights by Indigenous Peoples is found
not satisfactory. Right of the use, manage, and conservation of the natural resources is almost
denied. Participation in public affairs is weak. Their cultures, languages are not recognized as
equal to the mainstreamed language and culture. The struggle for the recognition, exercise, and
enjoyment of the rights by Indigenous Peoples is going on.

Introduction

Indigenous and tribal people constitutes at least 5,000 distinct peoples, with a population of more than
370 million, who are living in 70 different countries of the world.! In Nepal, there are 59 cultural groups
as identified as indigenous nationalities or Adivasi/Janajatis by the government, which constitutes
around 37 percentage of whole population of Nepal. The world has been colorful by these types of
diversity of various indigenous people. The Indigenous Peoples possess distinct identities, cultures,
languages, religions, histories and institutional structures with spiritual relationship with their land. With
their unique customary laws, knowledge system, values and world views, the indigenous peoples® are
different from other societies, from those with rigid hierarchy of the caste system in Nepal.?

The government of Nepal ratified Indigenous and Tribal Peoples Convention, 1989, which is
popularly known as ILO: 169, on September 14, 2007.* As per the Article 38 of the convention, it
came into force in Nepal on 14 September, 2008, one year after its registration. ILO: 169 is a crucial
instrument for the rights of Indigenous Peoples. After its ratification by Nepal, the convention has
been in limelight. Concerns have been shown from both indigenous communities and other groups,
and expectations and controversies can be seen from various fronts. Indigenous community has more
expectations, which cannot be fulfilled by merely this convention. Implementation in place is crucial.
But, even after the nearly one decade of ratification, the pace of implementation is frustrating and the

1 International Labour Organization, Indigenous and Tribal Peoples’ Rights in Practice, ILO, 2009 AD, p.9.

2 In this study, the term ‘indigenous’ or ‘indigenous peoples’ are used interchangeably with Adivasi Janajati.

3 Indigenous Peoples in Nepal and Human Rights, Human Rights Year Book, 2004 available at http://www.ccd.org.np/
pages/24%20Indigenous%20Peoples%20in%20Nepal %20and%20Human%20Rights.pdf accessed on March 31, 2017

4 Lama M, Nepal Government’s Report on Indigenous and Tribal Peoples Convention, 1989(No.169): A Review, Paper pre-
sented to National Human Rights Commission, 2011, p.1.
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hope of the indigenous peoples is almost lost.

There are ten endangered communities such as Raute, Bankariya, Raji, Kisan, Lepcha, Meche,
Kushvadiya, Surel, Kusunda and Hayu. Among them, as per the National Census of 2011 the
population of Kusunda is only 273 people. Surel and Bankariya population is not listed in the said
census. These endangered people have enjoyed far less rights compared to other communities of
Nepal. Their civil, political, social, economic and cultural rights should be ensured but that has not
been the case. There have been very few studies focusing on the endangered community.

This study has focused on rights of the United Nations Declaration on the Rights of Indigenous
Peoples, 2007 and ILO convention 169. And, this study is generally focused on Indigenous Peoples
Rights and specifically focused on situation of endangered Indigenous Community and their rights
concerning Surel and Hayu communities.

Rights of the Indigenous Peoples
Concept of Indigenous Peoples

Considering the diversity of indigenous peoples, an official definition of “indigenous” has not been
adopted by any UN body. Instead the system has developed a modern understanding of this term
based on the following:’

«  Self-identification as indigenous peoples at the individual level and accepted by the
community as their member.
. Historical continuity with pre-colonial and/or pre-settler societies
. Strong link to territories and surrounding natural resources
. Distinct social, economic or political systems
. Distinct language, culture and beliefs
. Form non-dominant groups of society
.  Resolve to maintain and reproduce their ancestral environments and systems as distinctive
peoples and communities.
As per the Nepal Federation of Indigenous/Nationalities (NEFIN), the following characteristics
should be there to fall under the definition of Indigenous/Nationalities: ¢

. First settlers prior to the formation of Gorkha and Nepal state;
. Dominated group and no representation in state organs;
.  Not included in the Hindu caste system,;
. Having their own language, culture and religion different from the rulers; and
. Listed by the Government of Nepal in the Nepal Federation of Indigenous/Nationalities
(NEFIN), Act, 2002 BS.
The government of Nepal has listed and recognized 59 indigenous communities by the law.

5 http://www.un.org/esa/socdev/unpfii/documents/Ssession_factsheetl.pdf accessed on March 31, 2017.
6 http://www.nefin.org.np/list/Definition-of-Indigenous/5/94/4 accessed on March 31, 2017.
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Rights of Indigenous Peoples

A historic step for human rights of Indigenous Peoples was the articulation and adoption of an international
convention guaranteeing the rights of Indigenous Peoples in their living and working conditions. The
Indigenous and Tribal Peoples Convention 107 was adopted in 1957, covering a range of human rights
issues such as working conditions, health, education, and land rights. The comprehensive coverage of
these rights is particularly significant, as it was the world’s first attempt to codify Indigenous rights in
international law through a binding convention. A major concern about ILO 107 was the assimilation
philosophy. Gradually, the Indigenous Peoples convinced international organizations of the possibilities
for their cultural and political contribution to global progress. At an ILO meeting of experts in 1986, at the
behest of Indigenous Peoples, there was discussion of revision of the original convention. The evolution of
the 20th century world, and worldview, is reflected in the amendments of ILO 169.

The language of ILO 169 is markedly different from 107, recognizing that it “takes the approach of
respect for the cultures, ways of life, traditions and customary laws of Indigenous and tribal Peoples
who are covered by it. It presumes that they will continue to exist as parts of national societies with
their own identity, their own structures and their own traditions. The Convention presumes that these
structures and ways of life have a value that needs to be protected.”’

In 1989, the ILO approved Convention 169 concerning Indigenous and Tribal Peoples in Independent
Countries, the first comprehensive international treaty specifying the rights of Indigenous peoples. It
sets out state’s obligation to recognize and respect Indigenous Peoples’ forms of Law ‘where these are
not incompatible with fundamental rights defined by the national legal system and with internationally
recognized human rights’. In 2007, the General Assembly adopted the United Nations Declaration on
the Rights of Indigenous Peoples, which emphasizes their rights to maintain and strengthen their own
institutions, cultures and traditions, and to pursue their development in keeping with their own needs
and aspirations.

ILO: 169 has Recognized the aspirations of Indigenous peoples to exercise control over their own
institutions, ways of life and economic development and to maintain and develop their identities,
languages and religions, within the framework of the States in which they live. The Convention notes
that in many parts of the world Indigenous peoples are unable to enjoy their fundamental human rights
to the same degree as the rest of the population of the States within which they live, and that their
laws, values, customs and perspectives have often been eroded.

Therefore, the Convention has guaranteed specific rights for Indigenous Peoples. Key areas are as
followings:

Fundamental human rights: Fundamental rights are inherent and inalienable human rights that
every human being has from birth, regardless of race, ethnicity, gender, religion, class as well as
indigenous origin or identity. All rights are for all. This is the basic principle of Human Rights.
Being a human, Indigenous people also shall enjoy all rights in equal footing. Indigenous Peoples

7 https://www.culturalsurvival.org/publications/cultural-survival-quarterly/25-years-ilo-convention-169 accessed on 31
March 2017.
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shall enjoy all fundamental freedom and human rights without any hindrance.® The equality and
nondiscrimination principle equally applies to the rights of Indigenous Peoples. Gender equality
should be maintained. International Human Rights Law imposes obligations on states to respect,
protect and fulfill internationally recognized Human Rights.

Special measures: In cases where Indigenous Peoples are in a disadvantaged position, due to lack of
recognition and protection of their rights as well as inequalities generated through historical processes
of discrimination and marginalization, special measures are necessary to protect and safeguard the
persons, institutions, property, labor, cultures and environment related to Indigenous Peoples. Quota
system to ensure equal access of Indigenous Peoples to civil services is the one example of Special
measures. Likewise, measures taken to protect and preserve indigenous cultures, environment or land
rights can be taken as positive measures.’

Customs and customary laws: Many Indigenous peoples have their own customs and practices, which are
generated from their customary law. Convention no. 169 has recognized the right of Indigenous Peoples to
their own customs and customary law. But, such customs and practices should be in line with compliance
to the international human rights. Customs cannot be justified if there is violation of human rights.

Land and territories: Indigenous Peoples have a special relationship to the land and territories they
inhabit. To most Indigenous peoples, the territory has a sacred or spiritual meaning, which reaches
far beyond the productive and economic aspect of the land." Indigenous Peoples have the right to
ownership and possession of the lands that they have traditionally occupied. Further, they have right
to participate in the use, management and conservation of natural resources and rights against forced
eviction from their lands. In order to effectively protect Indigenous peoples land rights, governments
must establish procedures for identifying the lands of Indigenous Peoples and establish ways to protect
their rights to ownership and possession. In the Philippines, National Commission for Indigenous
Peoples (NCIP) has issued certificate of Ancestral Domain of 729,227 hectares and Ancestral Lands
3256 hectares to the Indigenous peoples.'?

Free, prior and informed consent: The Indigenous Peoples have right to decide their own priorities
for the processes of development. While making mega development projects or declaring wildlife
conservations, free, prior and informed consent should be taken from the representative institution of
indigenous communities. Indigenous peoples have the right against forced eviction from their lands
or territories. No relocation can be made without the free, prior and informed consent of indigenous
peoples.”® Therefore, Consultation can be an instrument of genuine dialogue, social cohesion and be
instrumental in prevention and resolution of the conflict.

8 Indigenous and Tribal Peoples Convention, 1989 (Convention No.169), Article 3.

9 ILO. 2009. A Guide to ILO Convention No. 169, Indigenous & Tribal Peoples’ Rights in Practice, p.35.

10 Ibid, p.82.

11 Ibid, p9l.

12 L Eugenio. 2009. Second Interactive Regional Dialogue on the UN Declaration on the Rights of Indigenous Peoples,
Bangkok (Thailand), December 14-15.

13 United Nations Declaration on Rights of the Indigenous peoples, Adopted by General Assembly resolution 61/295 on
13 September 2007, Article 10.
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Right to education: Education enables individuals to achieve the full development of their personality
and abilities as well as enabling them to participate effectively in the society. Article 26 of ILO
convention 169 ensures the right to education of indigenous peoples. Further, Article 27(3) recognizes
that indigenous peoples have right to establish their own educational institutions and facilities, and
obliges states to provide appropriate resources for this purpose.

Right to health and social security: Right to health is a fundamental right to life. State has obligation
to provide proper health services to all citizens. Article 24 and 25 of ILO convention no.169 has
provisions relating to health and social security of Indigenous Peoples. As per these Articles,
Indigenous peoples have rights to equal access to health services and social security schemes.

Endangered Community and Situation of their rights

The Population of Nepal is 26,494,504.'* The National Census has recorded the population of 125
caste/ethic communities. As per the census, the highest population is of Chhetri which is 4,398,179
and lowest population is of Kusunda which is only 273. But, in this Census, we do not find the
population of all endangered peoples such as Surel and Bankariya. As per the media, endangered
Bankaria community has the lowest population only 69, living in Handikhola of Makwanpur District,
but there are claims that they are not the separate community and belongs to Chepang.’® Among the
endangered communities with the population of 21,284, the breakdown looks like the following:

Population of Endangered Community in Nepal

S.N. Name of the Endangered Community Population

1 Raute 618

2 Raji 4235

3 Kisan 1739

4 Lepcha 3445

5 Meche 4867

6 Kusunda 273

7 Kushvadia 3182

8 Hayu 2925
Total Population 21284

Source: Central Bureau of Statistics, 2011

The table does not incorporate two endangered communities, i.e. Surel and Bankaria. Afte the field
visits, this researcher found that there are 210 Surels. As per media, population of Bankaria is only 69.
Based on the above calculation, the total population of all endangered community in Nepal is 21,563
population.

Rights of the endangered community:

Endangered communities fall within the Indigenous/ethnic community, and therefore, rights of
the indigenous peoples apply to endangered community as other indigenous peoples. Because

14 http://cbs.gov.np/image/data/Population/Summary%?20(Nepali)/Summary-Nepali.pdf accessed on 21 March, 2017.
15  http:/kantipur.ekantipur.com/printedition/news/2017-01-21/20170121075934.html accessed on 21 March, 2017.
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they are endangered, protection and conversation of their culture and identity are the foremost
important issues.

The livelihood of the indigenous communities is based on natural resources. For example, Kushvadia
community’s traditional profession is to collect stone from nearby river or jungle and make silauta,
lohora, janto to sell to the villagers. But government has banned them to enter river or jungle.
Therefore, they have demanded to continue to their traditional profession or to provide them with
newer opportunities.'® Likewise, the endangered Rautes are still nomadic, and their main livelihood
is hunting and gathering, sifting cultivation and cutting wood to make cupboard (madus). These
activities are totally based on jungle. The government policy does now allow them to hunting and
cutting trees."” They have demanded their customary rights to use the jungle.

Situation of Hayu’s human rights
Right to identity

*  The Hayu community is among 10 endangered indigenous communities recognized by the
government of Nepal.

*  Origin of Hayu is believed to be in Ramechhap. Besides Ramechhap, the large number of
community settlements lies in Sindhuli district.

*  The Hayu community settlements can be found near the forest, steep and less fertile land.

»  Traditional profession was to make weaving radipakhi. But, current generation is not
following the tradition. Nowadays, most of them are involved in agriculture, animal
husbandry and few people go abroad to work.

*  The Hayu community practices Kirat religion and the community have their own language
and culture. They also worship nature.

*  Only senior citizens of the community can speak Hayu language, but young people and
children cannot speak their mother language. They speak Nepali. Thus, the Hayu language
is in danger to be eloped.

Management of natural resources

«  The community has begun to participate in community forestry. They are getting chance as
equal to other community in use and manage of the nearby forests.
. No big or mega projects found within the land and territories. Therefore, disputes and
displacement issues are not aroused.
Consultation, participation and representation

« The community does not get timely information. And no participation has seen while
planning development program by the district development committee and other various
government agencies.

16 http://radiolumbini.org/news/4955 accessed on 11 February, 2017.
17 http://www.onlinekhabar.com/2015/08/307848/ accessed on 11 February, 2017.
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The Hayu'’s political participation and access is very weak. No one has ever been get chance
to the political posts of District Development Committee, municipality, Village Development
Committee. Even ward chairperson cannot be found in whole community.

Right to education

As compared to other community, very low level of education was found.

In recent days, there is an increase in enrollment on primary level of schools. But in higher
education only few students are studying.

The previous generation did not get education. Now, they have felt that education is important
for the development. Therefore, they are interested to educate current generation and sending

their children to school.

The day meal program for the students of class 1 to 5 of the endangered community has
encouraged and attracted them to go to school.

The scholarship has been used for the benefit of students. Parents are not misusing the money
received from scholarship.

The girl child and boy child are equally going to school nowadays. No discrimination was
found between girls and boys within Hayu community.

Reservation and quota provided by the government has been supportive for the enrollment
and increase in technical education.

Right to health

The pregnant women are going to regular medical checkup and almost all pregnant mothers
g0 to hospitals for the delivery of the babies. They are getting warm clothes for new born
baby and transportation cost.

People still beliefs on traditional healers such as Dhami-Jhakri and go to them when they are
sick. Likewise, they are also going to health centers as well.

The women and children are malnourished and they lack adequate nutritional food for them.

Right to employment

The Old Muluki Ain of 1910 BS had categorized Hayu community as "Masinya Jati". This
provision was discriminatory and not the dignified one. It made hurdles to join in government
services, including the army. Therefore, participation in civil services, police and army is
rare. Since the new reservation system, the few members of the community have started to
join the army, police and the civil services. However, the community is back in education
and it is hampering to join on equal footing with other advanced indigenous communities.

We can see little participation in army and police, but, we can see rarely in the civil services,
legal practice and educational sector.

In comparison to other community poverty, weak education, lack of access to government
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and non-government institutions have caused to unemployment. Therefore, they are based
on daily weigh for the livelihood.

Right to social security

«  The Government of Nepal provides each person of endangered community monthly Rs.2000
in the name of social security scheme. This scheme has been supportive for their livelihood.
They are using money for the betterment of their family and misuse is not found.

Right related to customary laws and the administration of justice

«  There was the ‘Palikema’ (traditional court of the community) for the community’s disputes
settlement in the past.

«  There were customary administrative mechanisms such as Jetho Budho, Gaurung, Tahale,
Phocho, Majhiya. In present time, we do not find those practices. The Jetho Budho had right
to decide on the disputes of the community. Till the 2935 BS, Tahale s duty was to report
daily events.

o Jetho Budho is still there in the community. He has respect of the community. But he is not
authorized to engage in the disputes settlement these days. Nowadays, community leaders
settle the small disputes after counseling in the community.

«  The District Administration Office has no any cases related to Hayu Community.

Right against displacement and rehabilitation

No big projects were found on the ancestral land of the Hayu Community. Therefore, incidents
of displacement cannot be found. They are residing in their own lands and territories.

Right to special measures

. Though there is the reservation system for the indigenous peoples, Hayus have not able to
benefit much. That is because their education is poor and they cannot compete with other
advanced indigenous communities on equal footing.

Other human rights

. Mahakali Devi is the chief deity of the community. While worshiping of the goddess offering,
the only man is engaged. The elder man of the community is priest.

«  There is no entry for the women in premise of the Mahakali temple.
Disaggregated data

.  59indigenous peoples of Nepal have been categorized as A) endangered group B) marginalized
group C) very marginalized group D) disadvantaged groups and, E) advanced. It is difficult
to get as social, educational, economic disaggregated data as per the classification.

«  The District Education Bureau has software to put data system of scholarship of the
endangered community. But disaggregated data of only Hayu community is lacking in the
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government system.

Program and Budget

The government of Nepal provides Rs. 500 for the scholarship to the students from
endangered community and Rs. 15 for the day snacks.

The District Development Committee distributes 35 percent budget to the target groups.
Among that the 15 percent goes to the indigenous peoples for the empowerment of the
Indigenous Communities. But, endangered communities receive petty money.

Situation of Human Rights of Surels

Right to Identity

Origin of Surel is believed to be in Suri village. Suri village is surrounding Suri River of the
Dolakha District. Suri community resides only in Suri VDC of Dolakha district.

The total population of Surel is only 210. Total households are 57. Among them, 106 are
women and 104 are men. The National Census, 2011 has not incorporated the data of Surel.
Likewise, District profile of district development committee, Dolakha also does not mention
the population of the community.

Traditional profession was hunting of wild animals, making bamboos materials such as
Nanglo, Doko, Chalno and sell nearby settlements. But current generation is not following
the tradition. Nowadays, most of them are involved in agriculture, animal husbandry and
work abroad.

Traditionally, the community is worshiper of nature. They worship land (bhumi) and Evi,
celebrate Udhauli-Ubhauli.

Only senior citizens of the community can speak Surel language, but young people and
children cannot speak their mother language. They speak Nepali language. Thus, the Hayu
language is endangered too..

Most of the name of villages, jungles and hills surroundings Suri is named by Surel Language.

The society is based on equality of men and women. Women are enjoying more freedom as
compared to other neighborhood community.

Management of natural resources

They have participation in the nearby Khurung community forest and Jogum community
forest as equal to other community nowadays. They are playing vital and active role in
conservation of forest and other natural resources.

No big or mega projects found within the land and territories. Therefore, disputes and
displacement issues did not arise.
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Consultation, participation and representation

.  Their political participation and access is very weak. No one has ever had a chance to the
political posts of District Development Committee, municipality, Village Development
Committee. Even Ward Chairperson cannot be found in whole community.

« The community does not get timely information. And no participation was seen while
planning development program by the District Development Committee and other various
government agencies.

. Participation can be seen in ward civil forum, the school management committee, community
forest management committees. However, their participation in decision-making levels is
not reached.

Right to education

. Ascompared to other community, very low level of education found. No one is found bachelor
level passed in whole community. There is only one person who is studying bachelor level.
There are 11 SLC passed, 3 students are +2 passed.

. In recent days, enrollment on Primary level of schools has been increased. But, in higher
education only few students are studying.

Right to health

«  The pregnant women are going to regular medical checkup and only few pregnant mothers
go to hospitals for the delivery of the babies. Those who go to the hospital for the delivery of
babies, they are getting warm clothes for new born baby and transportation cost.

.  People still beliefs on Dhami-Jhakri and go to them when they are sick. Likewise, they are
also going to health centers as well.

. No one is health persons within the whole community.
Right to Employment

«  Only 3 people (2 in Nepal Army and 1 in Nepal Police) are government employee. Therefore,
participation in civil services is rare.

. Because they are weak in education, they go to Kathmandu and Bhaktapur for the work in
woolen clothes factory. Likewise, they also go to Sikkim, India for the labor works. Others
work locally in daily wage.

Right to social security

«  The Government of Nepal provides each persons of endangered community monthly Rs.2000
in the name of social security scheme. This scheme has been supportive for their livelihood.
They are using money for the betterment of their family and misuse is not found.

Right related to customary laws and the administration of justice

. People from Khadka caste were called for the dispute settlements of the community by their
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ancestors. They agreed on the decision of Khadka caste previously. That practice is not
found nowadays.

. Community leaders settle the small disputes after counseling in the community.
Right against displacement and rehabilitation

. No big projects were found on the ancestral land of the Surel Community. Therefore,
incidents of displacement have not been aroused. They are residing in their own lands and
territories.

Right to special measures
. Avery low participation in the civil service of the community can be seen in the government

data. Only 3 persons have chance to join government service.

«  Though there is the reservation system for the indigenous peoples, Surels are less benefited.
Because their education is poor, and they cannot fight with other advanced indigenous
communities on equal footing.

Other human rights

«  The devastating earthquake of Baisakh 12 destroyed 30 houses fully. No human casualty was

found. They are getting reliefs from the government of Nepal and other institutions.
Disaggregated data

. District Development Committee of Dolakha has no specific data and program related to the
community.

« The District Education Bureau has software to put data system of scholarship of the
endangered community. But, disaggregated data of only Surel community is lacking in the
government system.

Program and budget
« The government of Nepal provides Rs. 500 for the scholarship to the students from

endangered community and Rs. 15 for the day snacks.

«  The District Development Committee distributes 35 percent budget to the target groups.
Among that the 15 percent goes to the indigenous peoples for the empowerment of the
Indigenous Communities. But endangered communities receive petty money.

o Suri Village Development Committee and Distirict Development Committee, Dolakha has
no specific progam and budget for the empowerment of the community.

Analysis

In Nepal, indigenous people have faced historical injustice. They have been denied their identities.
The state has not given equal opportunity and access to participate in enjoying the benefit of the
development. Among indigenous people, endangered communities are mostly vulnerable.
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There were Palikem (Traditional Court of the community) and Rakem (Traditional Religious assembly
of the community) in the Hayu community. The ancestors of the Hayu’s came from somewhere and
settled in Mudhajor of the Ramechhap district. Mudhajor is believed to be the origin of the Hayu
community. The language and cultures are in the verge of vanishing. The script is not found. Only old
peoples speak Hayu language. As per the National Census of 2068 BS, population of the community
is only 2925. It means this community is endangered.

Hayu Community was categorized as a “masinya” race in the National code (Muluki Ain) of 1910
BS. This resulted domination and the community faced discrimination. In a result, the community did
not get the opportunity in civil services. They disguised themselves as Rais to hide their identity to be
dignified. Nowadays, they are happy to write Hayu and want to call them as Hayu

Political participation and access is very weak. No man from the community has ever been Ward
Chairperson or other post of DDC, municipality and other political office-bearers. Since recent
times, they are getting chance in the participation of Ward Citizens Forum, the school management
committee, community forest management committee etc. However, their participation in decision-
making levels is not found. Meaningful participation is yet to be reality.

Since the reservation system, they have begun to enter in the police service and the civil service.
However, their weak educational background hampers them to compete with other advances
indigenous peoples in equal footing. The reservation system should be also accessible for the
endangered communities of Nepal.

The Government of Nepal provides social security grants for each person of the endangered
communities. The amount of such grants has reached monthly Rs 2000 from this year. This grant is
playing vital role for the empowerment of the community.

Conclusion and Recommendations

In Nepal, the recognition, exercise, and enjoyment of the rights by Indigenous Peoples is found not
satisfactory. Right of the use, manage, and conservation of the natural resources is almost denied.
Participation in public affairs is weak. Their cultures, languages are not recognized as equal to the
mainstreamed language and culture. The struggle for the recognition, exercise, and enjoyment of the
rights by Indigenous Peoples is going on.

Moreover, the enjoyment status of the rights of the endangered communities is very poor. The study
of Hayu and Surel in the Dolakha, Ramechhap and Sindhuli found that immediate attention of the
state and other stakeholders is needed. Endangered Peoples are facing multiple challenges. They are
suffering from poverty and underdevelopment in one side and another side their identity crisis is
seen. Their language, culture and cultural heritages are in the verge of collapse. Almost all people of
endangered Surel and Hayu peoples have left to speak their mother languages. Therefore, side by side
programs should be conducted. The conservation of language, culture, script and cultural heritages
which belongs identity of the community should be the priority. Likewise there is a need to encourage
their participation in technical education, and improve their economic condition. Advancement and
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ensuring the rights recognized by human rights instruments and commitments of the government of

Nepal should be not the only words but reality for the endangered indigenous people.

Suggestions to ensure rights of the indigenous people in general

A comprehensive legal and policy reform programme should be undertaken by the
government of Nepal to advance implementation of Nepal’s commitments under UNDRIP
and ILO Convention 169, including immediate adoption of a national action plan drafted for
implementation of the Convention.

The government of Nepal should apply special measures to reduce the poverty and deprivation
of endangered indigenous peoples.

Full and effective participation of indigenous peoples should be ensured by the all state
mechanisms.

In National Census, census processes and national census data should be disaggregated

by each indigenous ethnicity or nationality, including separate data of each endangered
community, taking into account the criterion of self-identification.

Suggestions to ensure the rights of the endangered Surel community:

To the Government of Nepal:

The Surel language and culture is in threat to be vanished, therefore, protection of religious
sites, culture and language should be preserved. For, this an Academy can be established
with participation of such community.

The community’s political participation and access is very weak. Therefore, effective policy
formulation and implementation for the meaningful political participation and access.
Policy should be adopted which can address the inclusion of endangered community in
public services.

The vocational training and small grant or loan without any mortgage for entrepreneurship
should be given to empower economically weak people of the community.

The development Project should not be threat for the endangered communities and protection
of their identity, culture must be considered.

The annual and periodic plans, implementation and evaluation should ensure the participation
of the Endangered Community.

The Social Security Scheme for the endangered community is found benefited to the
community and has contributed positively, therefore, continuation of such programme is
suggested.

The next national census by the Central Bureau of Statistics must incorporate the
disaggregated data of all endangered community.
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For the National Human Rights Commission, Nepal:

National Human Rights Commission should conduct periodic monitoring of the human rights

situation of the endangered and marginalized indigenous communities and recommend to
the Government of Nepal.

Suggestions to ensure the rights of the endangered Hayu community:

To the Government of Nepal

Social Security allowance scheme of the government of Nepal for the endangered community
has been found effective and has positive influence for the empowerment of the community.
Therefore, continuation of such program has been suggested.

Enrollment of the children from Hayu community in the secondary education is found
encouraging. It is because of the Scholarship and Day Meal (diwa khaja) Program; therefore,
such program should be continued.

The Hayu language and culture is in threat to be vanished, therefore, protection of religious
sites, culture and language should be preserved. For, this an Academy can be established
with participation of such community.

The community’s political participation and access to political participation is very weak.
Therefore, effective policy formulation and implementation of such policy to increase
effective participation is suggested.

The vocational training and small grant or loan without any mortgage for entrepreneurship

should be given to empower economically and financially weak households of the community.

The development Project should not be threat for the endangered communities and protection
of their identity, preservation of culture must be considered.

The annual and periodic plans, implementation and evaluation should ensure the participation
of the Endangered Community.

The Social Security Programme for the endangered community is found benefited to
the community and contributed positively, therefore, continuation of such programme is
suggested.

The next national census by the Central Bureau of Statistics must incorporate the
disaggregated data of all endangered community with distinct identity.

For the National Human Rights Commission

National Human Rights Commission should conduct periodic monitoring of the human rights
situation of the endangered and marginalized indigenous communities and recommend to
the Government of Nepal.
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